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Psychological Inventory of Criminal Thinking Styles
Psychopathic Personality Inventory (PPI)
Rapid Risk Assessment for Sexual Offense

Recidivism (RRASOR)
Risk-Sophistication-Treatment Inventory (RSTI)
Rogers Criminal Responsibility Assessment Scales

(R–CRAS)
Sex Offender Needs Assessment Rating (SONAR)
Sex Offender Risk Appraisal Guide (SORAG)
Sexual Violence Risk–20 (SVR–20)
Short-Term Assessment of Risk and Treatability

(START)
Spousal Assault Risk Assessment (SARA)
STABLE–2007 and ACUTE–2007 Instruments
STATIC–99 and STATIC–2002 Instruments
Structured Assessment of Violence Risk in Youth

(SAVRY)
Structured Interview of Reported Symptoms (SIRS)
Suicide Assessment Manual for Inmates (SAMI)
Test of Memory Malingering (TOMM)
Uniform Child Custody Evaluation System (UCCES)
Validity Indicator Profile (VIP)
Violence Risk Appraisal Guide (VRAG)
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Psychology of Criminal Behavior

AMBER Alert System
Battered Woman Syndrome
Battered Woman Syndrome, Testimony on
Bias Crimes
Child Abuse Potential (CAP) Inventory
Child Maltreatment
Child Sexual Abuse
Classification of Violence Risk (COVR)
Conflict Tactics Scale (CTS)
Criminal Behavior, Theories of
Criminal Responsibility, Assessment of
Criminal Responsibility, Defenses and Standards
Cybercrime
Domestic Violence Screening Instrument (DVSI)
Elder Abuse
Elderly Defendants
Homicide, Psychology of
Intimate Partner Violence
MacArthur Violence Risk Assessment Study
Media Violence and Behavior
Obscenity
Pedophilia
Pornography, Effects of Exposure to
Psychological Autopsies
Public Opinion About Crime
Serial Killers
Sex Offender Civil Commitment
Sex Offender Community Notification (Megan’s

Laws)
Sex Offender Treatment
Sex Offender Typologies
Stalking
Substance Abuse and Intimate Partner Violence
Suicide by Cop
Terrorism
Therapeutic Communities for Treatment of

Substance Abuse
Treatment and Release of Insanity Acquittees
Victim-Offender Mediation With Juvenile Offenders

Psychology of Policing 
and Investigations

Behavior Analysis Interview
Competency to Confess

Confession Evidence
Crisis and Hostage Negotiation
Critical Incidents
Detection of Deception: Cognitive Load
Detection of Deception: Event-Related Potentials
Detection of Deception: Magnetic Resonance

Imaging (MRI)
Detection of Deception: Nonverbal Cues
Detection of Deception: Reality Monitoring
Detection of Deception: Use of Evidence in
Detection of Deception by Detection “Wizards”
Detection of Deception in Adults
Detection of Deception in Children
Detection of Deception in High-Stakes Liars
False Confessions
Fitness-for-Duty Evaluations
Gudjonsson Suggestibility Scales
Interrogation of Suspects
Police as Eyewitnesses
Police Decision Making
Police Decision Making and Domestic Violence
Police Interaction With Mentally Ill Individuals
Police Occupational Socialization
Police Psychologists
Police Psychology
Police Selection
Police Stress
Police Training and Evaluation
Police Use of Force
Polygraph and Polygraph Techniques
Profiling
Public Opinion About the Polygraph
Reid Technique for Interrogations
Return-to-Work Evaluations
Statement Validity Assessment (SVA)
Suicide by Cop
Videotaping Confessions

Sentencing and Incarceration

Community Corrections
Competency to Be Sentenced
Conditional Release Programs
Death Penalty
Domestic Violence Courts
Drug Courts
Juvenile Boot Camps
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Parole Decisions
Presentence Evaluations
Prison Overcrowding
Probation Decisions
Public Opinion About Sentencing 

and Incarceration
Sentencing Decisions
Sentencing Diversion Programs
Stanford Prison Experiment
Substance Abuse Treatment
Suicide Assessment and Prevention in Prisons
Suicide Assessment Manual for Inmates (SAMI)
Supermax Prisons
Therapeutic Communities for Treatment of

Substance Abuse
Treatment and Release of Insanity Acquittees

Symptoms and Disorders
Relevant to Forensic Assessment

Antisocial Personality Disorder
Automatism
Battered Woman Syndrome
Child Maltreatment
Child Sexual Abuse
Conduct Disorder
Delusions
Dissociative Identity Disorder
Hallucinations
Malingering
Mild Traumatic Brain Injury, Assessment of
Mood Disorders
Pedophilia
Personality Disorders
Posttraumatic Stress Disorder (PTSD)
Psychopathy
Psychotic Disorders
Substance Use Disorders

Trial Processes

Aggravating and Mitigating Circumstances in
Capital Trials, Effects on Jurors

Alibi Witnesses
Alternative Dispute Resolution
Amicus Curiae Briefs
Bail-Setting Decisions

Battered Woman Syndrome, Testimony on
Chicago Jury Project
Children’s Testimony
Children’s Testimony, Evaluation by Juries
Complex Evidence in Litigation
Confession Evidence
CSI Effect
Damage Awards
Death Qualification of Juries
Domestic Violence Courts
Drug Courts
“Dynamite Charge”
Elderly Defendants
Expert Psychological Testimony
Expert Psychological Testimony, Admissibility

Standards
Expert Psychological Testimony, Forms of
Expert Psychological Testimony on Eyewitness

Identification
Expert Testimony, Qualifications of Experts
Fingerprint Evidence, Evaluation of 
Hearsay Testimony
Inadmissible Evidence, Impact on Juries
Insanity Defense, Juries and
Judges’ Nonverbal Behavior
Juries and Eyewitnesses
Juries and Joined Trials
Juries and Judges’ Instructions
Jury Administration Reforms
Jury Competence
Jury Decisions Versus Judges’ Decisions
Jury Deliberation
Jury Nullification
Jury Questionnaires
Jury Reforms
Jury Selection
Jury Size and Decision Rule
Jury Understanding of Judges’ Instructions

in Capital Cases
Legal Authoritarianism
Legal Negotiation
Legal Socialization
Leniency Bias
Litigation Stress
Mental Health Courts
Parole Decisions
Plea Bargaining
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Pretrial Publicity, Impact on Juries
Probation Decisions
Procedural Justice
Prosecutorial Misconduct
Public Opinion About Crime
Public Opinion About the Courts
Public Opinion About the Polygraph
Race, Impact on Juries
Racial Bias and the Death Penalty
Religion and the Death Penalty
Scientific Jury Selection
Sexual Harassment, Jury Evaluation of
Statistical Information, Impact on Juries
“Stealing Thunder”
Story Model for Juror Decision Making
Translated Testimony
Trial Consulting
U.S. Supreme Court
Victim Impact Statements
Voir Dire
Witness Preparation
Wrongful Conviction

Victim Reactions to Crime

Battered Woman Syndrome
Child Maltreatment
Child Sexual Abuse
Coping Strategies of Adult 

Sexual Assault Victims
Danger Assessment Instrument (DA)
Elder Abuse
Intimate Partner Violence 
Posttraumatic Stress Disorder (PTSD)
Rape Trauma Syndrome
Reporting Crimes and Victimization
Sexual Harassment
Stalking
Victimization
Victim-Offender Mediation With 

Juvenile Offenders
Victim Participation in the Criminal 

Justice System

Violence Risk Assessment

Classification of Violence Risk (COVR)
Danger Assessment Instrument (DA)
Domestic Violence Screening Instrument (DVSI)
Hare Psychopathy Checklist–Revised

(2nd edition) (PCL–R)
Hare Psychopathy Checklist: Screening Version

(PCL:SV)
Hare Psychopathy Checklist: Youth Version

(PCL:YV)
HCR–20 for Violence Risk Assessment
Jail Screening Assessment Tool (JSAT)
MacArthur Violence Risk Assessment Study
Massachusetts Youth Screening Instrument–Version

2 (MAYSI–2)
Minnesota Sex Offender Screening Tool–Revised

(MnSOST–R)
Novaco Anger Scale
Psychopathic Personality Inventory (PPI)
Psychopathy
Psychopathy, Treatment of
Rapid Risk Assessment for Sexual Offense

Recidivism (RRASOR)
Risk Assessment Approaches
Sex Offender Assessment
Sex Offender Civil Commitment
Sex Offender Needs Assessment Rating (SONAR)
Sex Offender Recidivism
Sex Offender Risk Appraisal Guide (SORAG)
Sexual Violence Risk–20 (SVR–20)
Short-Term Assessment of Risk and Treatability

(START)
Spousal Assault Risk Assessment (SARA)
STABLE–2007 and ACUTE–2007 Instruments
STATIC–99 and STATIC–2002 Instruments
Structured Assessment of Violence Risk in Youth

(SAVRY)
Substance Abuse and Intimate Partner Violence
Substance Use Disorders
Violence Risk Appraisal Guide (VRAG)
Violence Risk Assessment
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Why an Encyclopedia
of Psychology and Law?

Psychology and law is a relatively young field of schol-
arship. Conceptualized broadly, the field encompasses
diverse approaches to psychology. Each of the major
psychological subdivisions has contributed to research
on legal issues: cognitive (e.g., eyewitness testimony),
developmental (e.g., children’s testimony), social (e.g.,
jury behavior), clinical (e.g., assessment of compe-
tence), biological (e.g., the polygraph), and industrial-
organizational psychology (e.g., sexual harassment in
the workplace). Scholars from university settings,
research institutions, and various government agencies
in several continents have contributed substantially to
the growth of empirical knowledge of psychology-law
issues. Though young, the field shows clear signs of
maturation. These signs include scientific journals
devoted exclusively to psychology-law research; the
publication of psychology-law research in highly pres-
tigious psychology journals; professional associations
devoted to psychology and law in the United States,
Canada, Europe, and Australia; annual professional
conferences; and hundreds of books on psychology and
law topics.

Psychology and law is also a practice. Clinical psy-
chologists who practice in forensic arenas provide
assessment and treatment services in a wide variety of
criminal and civil matters and in law enforcement.
Social psychologists employ their knowledge of psy-
chology and law as trial consultants, assisting attorneys
with jury selection and trial preparation. Clinical and
experimental psychologists serve as expert witnesses in
criminal and civil trials. These are but a few examples
of practice in psychology and law. Practitioners draw

on the tools and knowledge supplied by the traditional
domains of psychological inquiry and the specialized
domains of psychology and law.

Psychology and law play a significant role in post-
graduate education and professional development.
Psychology-law courses are increasingly common in
undergraduate psychology programs, and many such
offerings are filled to capacity with undergraduate
students weaned on justice- and crime-themed media
and literature. Attracted by the compelling application
of psychology to real-world criminal investigations
and trials, undergraduate students frequently volunteer
as research assistants in psychology and law laborato-
ries. Master’s and doctoral programs focusing on vari-
ous aspects of psychology and law have been
developed and provide the research and service indus-
tries with additional intellectual capital. Postdoctoral
training and professional certification options in foren-
sic psychology support the development of a profes-
sion that is uniquely qualified to address mental health
issues in a wide variety of legal contexts.

The development of psychology and law as a field of
scholarship, practice, and education has numerous soci-
etal benefits and is consistent with the trend toward inter-
disciplinary inquiry. Although welcome in these respects,
the marriage between these two broad disciplines poses
several boundary challenges. Psychology and law is inter-
disciplinary in that it encompasses the fields of psychol-
ogy and law. It is also inter-subdisciplinary in that it
encompasses all the traditional subdisciplines of psychol-
ogy. Given the lack of “ownership” of this field by any
one discipline or subdiscipline, the lack of comprehensive
references sources (e.g., textbooks, handbooks, encyclo-
pedias) is particularly acute. A comprehensive encyclope-
dia of psychology and law represents an attempt to help
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fill this substantial gap in the holdings of academic, pro-
fessional, and personal libraries. It is our hope that this
resource will be of immense help for scholars, practition-
ers, and students of psychology and law.

Organization of the
EEnnccyyccllooppeeddiiaa  ooff  PPssyycchhoollooggyy  aanndd  LLaaww

The Encyclopedia of Psychology and Law addresses the
interface of the two named disciplines and draws from
the related discipline of criminal justice. As is typical of
encyclopedias, the entries in the Encyclopedia of
Psychology and Law are listed in letter-by-letter order,
in this case from the Ackerman-Schoendorf Parent
Evaluation of Custody Test (ASPECT) to Wrongful
Conviction (our efforts to identify key concepts in “X,”
“Y,” or “Z,” were unsuccessful). The enthusiastic reader
who tackles this two-volume set from beginning to end
will learn a great deal about the trees but little about the
forest, for alphabetical order corresponds with no other
meaningful organizing principle among these headwords.

Readers are strongly advised, therefore, to study
or at least consult the Reader’s Guide. The Reader’s
Guide organizes the headwords into meaningful
themes as follows:

• Criminal Competencies
• Criminal Responsibility
• Death Penalty
• Divorce and Child Custody
• Education and Professional Development
• Eyewitness Memory
• Forensic Assessment in Civil and Criminal Cases
• Juvenile Offenders
• Mental Health Law
• Psychological and Forensic Assessment Instruments
• Psychology of Criminal Behavior
• Psychology of Policing and Investigations
• Sentencing and Incarceration
• Symptoms and Disorders Relevant to Forensic

Assessment
• Trial Processes
• Victim Reactions to Crime
• Violence Risk Assessment

Each entry falls into at least one of the Reader’s
Guide categories, and many entries appear in multiple

categories. The Reader’s Guide itself provides one
approach to partitioning the field of psychology and law.
Although we make no claims that our list of headwords is
exhaustive, the relative size of the Reader’s Guide cate-
gories probably provides an estimate of the relative atten-
tion paid to these topics in the scholarly literature. For
example, Eyewitness Memory is a very popular field of
study and a very well-populated Reader’s Guide category.

Brewing the EEnnccyyccllooppeeddiiaa

Developing the list of headwords was a most unusual
task. We used somewhat of an “hourglass” approach in
developing the headword list. First, we developed the
Reader’s Guide—that is, the set of categories under
which the entries would be classified. Guided by a vari-
ety of resources at our disposal (e.g., psychology and law
textbooks, journals, library databases), we developed a
set of categories that seemed to us to span the breadth of
psychology and law. Using these categories, we devel-
oped several drafts of a headword list to the point at
which we were ready to receive additional expert input.

To obtain such input, we assembled an advisory board
consisting of 17 distinguished scholars and practitioners
from the United States, Canada, Europe, and Australia.
The scholarship and practice interests of this group are
diverse and span the broad field of psychology and law.
This distinguished group included previous and current
editors of psychology and law journals, past presidents
of professional organizations of psychology and law,
authors of numerous books and articles on psychology
and law topics, and experienced practitioners in the
forensic arenas. Members of the advisory board were
sent the draft list of headwords and asked to recommend
additions, deletions, and modifications to the list and to
nominate authors for the headword entries. Their
responses were enormously helpful in refining the list of
headwords and identifying experts as potential contribu-
tors. The advisory board played a very significant role in
shaping the content of the Encyclopedia of Psychology
and Law. Its members also demonstrated strong enthusi-
asm for the project as a whole, confirming my belief that
this resource will be important and useful.

The suggestions provided by the advisory board
were integrated, and a near-final draft of the headword

xxxiv———Encyclopedia of Psychology and Law

FM-Cutler (Encyc) Vol-1-45463.qxd  11/18/2007  12:42 PM  Page xxxiv



list was developed. We also developed our list of
potential contributors. We sent contributors formal
invitations to write entries, together with instructions
and information on the Encyclopedia of Psychology
and Law. Many contributors graciously accepted our
invitations; others, for a variety of reasons, were
unable to do so. Fortunately, the rich information pro-
vided by the members of the advisory board contained
numerous backup options, and over time we obtained
commitments from contributors for all the entries.
During this phase, the contributors, who had access to
the full list of headwords, made additional excellent
suggestions for new headwords, and we made some
additional revisions to the headword list.

The resulting list of contributors is impressive. The
list includes distinguished scholars—individuals
responsible for the first or most impressive scholarship
on the topics about which they wrote. It also includes
distinguished practitioners—psychologists and lawyers
with extensive experience in these topics in actual cases.
The list includes many junior and midcareer scholars
and practitioners well on their way toward establishing
distinguished careers in psychology and law. Finally, the
list includes the very important voices of graduate
students in psychology and law. The American
Psychology-Law Society, a primary affiliation of many
psychology and law scholars, has historically been
warmly receptive and encouraging to graduate student
members and continues to be so. Training the next gen-
eration of psychology and law scholars has been a very
high priority for members of the Society. Many contrib-
utors to these volumes asked if their graduate students
could be included as co-authors—sometimes as first
authors—of their entries, and such requests were
granted. We are delighted that the voices of graduate
students are represented in this project.

Well before all the invitations were accepted and the
headword list completed, we started to receive draft
entries. The Editor read each entry as it was received,
occasionally requesting peer review from the Associate
Editor or other scholars with relevant expertise.
Modifications were requested as necessary. Once the
entries were accepted, they were forwarded to our
Developmental Editor, Diana Axelsen, for her expert
review and were eventually submitted for copyediting

and publication. The quality of the entries is excellent.
Contributors provided hundreds of well-organized,
well-written, balanced descriptions of the numerous
psychology and law topics covered in the Encyclopedia.
Once the entries were complete we revisited the
Reader’s Guide and made some modifications based on
full knowledge of the content received.

The end result is an outstanding collection of
entries describing a very broad array of contemporary
and historical psychology and law topics. It is our
hope that these volumes will serve their intended
purpose—that is, to inform scholars, practitioners,
and students who share the interests of my editorial
team, the advisory board, and the hundreds of contrib-
utors to this exciting field of scholarship and practice.
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1

ACKERMAN-SCHOENDORF

PARENT EVALUATION OF

CUSTODY TEST (ASPECT)

The Ackerman-Schoendorf Parent Evaluation of
Custody Test (ASPECT) was among the first forensic
assessment instruments developed specifically for use
in the area of parenting disputes. Its design requires
the user to develop multiple data sources. The
ASPECT laid the foundation for further search for
objective, data-intensive assessment in this highly
complex area of forensic work.

Description of the Instrument

The ASPECT is designed specifically to assist the eval-
uator in gathering information to be used in court-
related assessments. It was one of the first instruments
to be developed for the complex purpose of assessing a
family when parenting time and responsibility are in
dispute. This instrument relies on multiple data sources,
including some psychological measures with good psy-
chometric properties. It provides a structured approach
to data collection and assimilation, ensures that the
same evaluative criteria are applied to both parents, and
attempts to quantify the results in a way that allows for
comparison of their parental competency. In its concep-
tion and design, some effort was made to ensure that it
was a reliable and valid measure that would convert the
highly subjective child custody evaluation process to a
more objective, deliberate, and defensible forensic
technique.

The ASPECT comprises 56 items to be answered
by the evaluator after a series of interviews, observa-
tions, and tests have been completed. The tests include
the Minnesota Multiphasic Personality Inventory–2
(MMPI–2), the Rorschach, the Thematic Apperception
Test/Children’s Apperception Test (TAT/CAT), projec-
tive questions, projective drawings, and intellectual
and achievement testing. Parents also complete a 57-
item Parent Questionnaire. Selected data from the tests
comprise the answers to 15 of the 56 evaluator ques-
tions; the other 44 questions address material to be
deduced from the Parent Questionnaires, interviews,
and observations. There are 12 critical items that are
said to be significant indicators of parenting deficits.
The 56 items are, according to the authors, equally
weighted based on a rational approach and are com-
bined to form a Parental Custody Index (PCI) for each
parent. The three subscales, the Observational Scale,
the Social Scale, and the Cognitive-Emotional Scale,
have not proven to be useful, according to the authors,
and should not be used for interpretation.

The mean PCI is 78, and the standard deviation is
10. The authors suggest that if parents’ PCI scores are
within 10 points of one another, joint custody with sub-
stantially equal placement is recommended; if they are
more than 20 points apart, the higher-scoring parent
is substantially more fit to parent, and primary place-
ment with the possibility of sole custody should be
explored. When scores are between 10 and 20 points
apart, the authors recommend more closely scrutinizing
collateral information to determine the appropriate cus-
tody arrangement. The standardization demographic
(n = 200) of the ASPECT was predominately white and
relatively homogeneous.

A
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The test manual for the ASPECT reports high lev-
els of interrater reliability. As evidence of validity, the
authors claim that in judicial dispositions of 118 of the
200 cases in the normative sample for which outcome
data were available, there was a 91% hit rate of dispo-
sitions matching recommendations.

Limitations of the ASPECT

There are significant weaknesses in the basic con-
ceptualization and the psychometric properties of the
ASPECT, as its authors concede. Critics have noted
that there was inadequate research to establish the
constructs to be measured and their relevance to com-
petent parenting. Instrument selection for its compo-
nent parts was done without sufficient analysis to
determine whether the data collected added incremen-
tal validity to the assessment of parenting strengths.
Although a number of the factors to be considered by
the user may seem to be logically associated with par-
enting, some clearly lack such inferential connected-
ness, and no empirical link is provided.

Further research is needed to support the cut score
recommended by the authors, as well as to support the
ideas that high PCI scorers are more effective parents,
that sole custody is the best arrangement for children of
parents who have disparate PCI scores, and that 20
points is sufficiently disparate for a recommendation of
sole custody. Finally, further data are needed to support
the implicit notion that the ASPECT takes into account
all relevant data to be considered by the evaluator in for-
mulating recommendations, if any, to be offered to the
court for apportionment of parenting time and responsi-
bility. The ASPECT’s relevance and reliability have not
been adequately demonstrated to justify its use for the
court-referred assessments for which it was designed.

Mary Connell

See also Divorce and Child Custody

Further Readings

Ackerman, M. J. (2005). The Ackerman-Schoendorf Scales
for Parent Evaluation of Custody (ASPECT): A review
of research and update. Journal of Child Custody,
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Connell, M. A. (2005). Review of “The Ackerman-
Schoendorf Scales for Parent Evaluation of Custody”
(ASPECT). Journal of Child Custody, 2, 195–209.

Heinze, M. C., & Grisso, T. (1996). Review of instruments
assessing parenting competencies used in child custody
evaluations. Behavioral Sciences and the Law, 14, 293–313.

Otto, R. K., & Edens, J. F. (2003). Parenting capacity. In
T. Grisso (Ed.), Evaluating competencies: Forensic
assessments and instruments (2nd ed., pp. 229–307).
New York: Kluwer Academic/Plenum.

ADJUDICATIVE COMPETENCE

OF YOUTH

Although the early juvenile justice system did not
require that adolescent defendants be able to under-
stand and participate in their legal proceedings, courts
have increasingly required that adolescent defendants,
like adult criminal defendants, be competent to pro-
ceed to adjudication (competent to stand trial). This
has raised a unique set of challenges for the courts and
mental health clinicians. Research has indicated that
young adolescents have high rates of deficits in com-
petence-related legal capacities in comparison with
adults. As described below, however, little is known
about assessing and treating adjudicative incompe-
tence in youth, and legal standards regarding youths’
adjudicative competence remain unclear.

Legal Standards for
Juvenile Competence

Since the 1700s, the legal system has required that
adult defendants tried in criminal courts be competent
to proceed to adjudication. More specifically, the law
requires that criminal defendants be able to under-
stand the nature of the legal proceedings, appreciate
the significance and possible consequences of these
proceedings, communicate with their attorney, and
reason about relevant legal decisions, such as how to
plead. If defendants lack these capacities, they can be
found incompetent, in which case their adjudication is
typically suspended, and they are treated in an effort
to restore their competence.

The early juvenile justice system, which was devel-
oped in Illinois in 1904, did not require that adolescent
defendants be competent to proceed to adjudication.
Because early juvenile justice was designed to be reha-
bilitative rather than punitive, it was not considered nec-
essary that youth be able to understand and participate
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in their legal proceedings. However, during the 1990s,
public concerns about youth violence rose to significant
levels and drove a series of key legislative changes that
allowed the transfer of adolescents to adult court to
become easier and more common and for juveniles tried
in juvenile court to be given harsher penalties.

Given the adultlike penalties that can now be given
to youth, courts have increasingly required that adoles-
cent defendants be competent to proceed to adjudica-
tion. At present, the specific nature of competence
standards in juvenile courts remains unsettled. Although
courts have generally required that adolescents have the
same types of legal capacities as adults, some jurisdic-
tions have held that lower levels of these capacities may
suffice for adolescents in juvenile court.

Another issue that remains undetermined pertains
to possible bases for findings of incompetence among
adolescents. Although mental disorders and mental
retardation are the most commonly recognized sources
of incompetence, some adolescents may be incompe-
tent owing to developmental immaturity rather than
mental disorders or mental retardation. However, it is
currently unclear whether jurisdictions will recognize
developmental immaturity as a legitimate basis for a
finding of incompetence.

Possible Sources of Adjudicative
Incompetence in Youth

Legal deficits in youth may stem from very different
sources. One possible cause of incompetence may
be mental disorders. For instance, a young girl with a
thought disorder may have a paranoid delusion that her
attorney is conspiring against her and thus refuse to tell
her attorney critical information regarding her case, a
youth with symptoms of attention-deficit/hyperactivity
disorder may have difficulty attending to court pro-
ceedings and managing his courtroom behavior, and a
young girl with a depressive disorder may be unmoti-
vated to adequately defend herself due to feelings of
worthlessness.

A second possible cause of incompetence is mental
retardation or severe cognitive deficits. Research has
found that youth who have cognitive deficits are much
more likely than other youth to demonstrate deficits in
legal capacities relevant to adjudication. In addition to
mental disorders and cognitive deficits, however, ado-
lescents may also have impaired legal capacities simply
due to normal developmental immaturity. Evidence for
maturity-related legal deficits is provided by the

MacArthur Juvenile Adjudicative Competence study. In
this important study, Thomas Grisso and his colleagues
examined the legal capacities of 927 adolescents and
466 adults from detained and community sites. Results
indicated that young adolescents were more likely to
demonstrate legal impairments than adults. Specifically,
one third of youth aged 11 to 13 and one fifth of youth
aged 14 to 15 demonstrated significant impairments in
the understanding of legal proceedings and/or legal rea-
soning. In addition, young adolescents performed in a
manner that suggested that they are less likely to recog-
nize the risks and long-term consequences of legal judg-
ments than older individuals.

While it is often assumed that experience with the
legal system will mitigate any limitations in youths’
legal capacities, this is not necessarily the case.
Considerable research has indicated that simply hav-
ing court experience does not equate to having ade-
quate legal capacities.

The high rates of legal deficits in young adolescents
may, in part, stem from the fact that youths’ cognitive
capacities may not yet have reached their adult poten-
tial. In addition, experts, including Elizabeth Scott,
Lawrence Steinberg, and colleagues, have emphasized
that psychosocial immaturity may also contribute to
age-related impairments in competence-related legal
capacities. Specifically, developmental psychology
provides evidence that adolescents are more likely than
adults to have difficulties in recognizing the conse-
quences of their decisions, are more likely to be influ-
enced by peers, and tend to act in an impulsive manner.

The research findings on youths’ legal capacities
raise a number of important issues for the legal sys-
tem. While the legal system automatically assumes
that adolescents, including young adolescents, are
competent to stand trial unless proven otherwise, the
high rate of legal impairments among young adoles-
cents questions the appropriateness of this presump-
tion. In addition, given that a high rate of young
adolescents could show limited legal capacities, there
is a considerable need for methods to assess adoles-
cents who may be incompetent to proceed to adjudi-
cation and for strategies to remediate youths who are
found incompetent.

Assessment of Youths’
Adjudicative Competence

When an attorney or judge has concerns about a par-
ticular youth’s adjudicative competence, the court will
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order that the youth be evaluated by a mental health
professional to assess the youth’s competence. These
assessments differ considerably from general mental
health evaluations in that they focus on youths’
competence-related capacities as opposed to general
mental health issues. In addition, juvenile competence
assessments require procedures that differ somewhat
from adult competence assessments. Specifically,
juvenile evaluations should carefully assess youths’devel-
opmental maturity and consider contextual issues that
are unique to adolescents, including possible care-
taker involvement in legal proceedings.

As described by the leading expert in this field,
Thomas Grisso, a key goal of juvenile competence
evaluations is to describe the youths’ functional legal
capacities. In particular, competence reports should
describe youths’ understanding of important aspects
of legal proceedings (e.g., understanding of the role of
judges and attorneys), appreciation of the significance
of legal proceedings (e.g., appreciation of the possi-
ble penalties that could be applied to them if found
guilty), ability to communicate with counsel (e.g., the
ability to disclose important information about their
cases to their attorneys), and legal reasoning (e.g., the
ability to weigh various plea options).

In evaluating youths’ functional legal abilities,
evaluators should consider how a specific youth’s
legal capacities match with the nature of his or her par-
ticular case. A finding of incompetence occurs when
there is a significant mismatch between a particular
defendant’s legal capacities and the demands created
by his or her particular case. For instance, if a youth
who is charged with aggravated assault is going to be
tried in adult court, where he or she will likely have to
testify for lengthy periods of time, it will be important
that the youth have the capacity to testify rele-
vantly, an understanding of the transfer process, and
an appreciation of the types of penalties that may be
given to him or her in adult court. In contrast, if this
youth’s case was being handled in juvenile court and
he or she had decided to accept a plea bargain instead
of standing trial, it would not be as critical that he or
she have a high level of testifying capacities, but it
would be essential that he or she have a good under-
standing of plea bargains.

If a youth is found to have significant legal deficits
in one or more the relevant areas (e.g., understanding,
appreciation, communication with counsel, reasoning),
the evaluator should attempt to provide information on
possible causes of these legal deficits, such as whether

the legal deficits appear to stem from a particular men-
tal disorder and/or developmental immaturity. In addi-
tion, if a youth is found to have legal deficits, evaluators
should offer opinions and recommendations regarding
possible interventions to address these legal deficits.

Until recently, there have been no tools specifically
for assessing youths’ legal capacities. However, in
2005, Grisso developed a guide, called the Juvenile
Adjudicative Competency Interview, to help structure
assessments of youths’ competence. The Juvenile
Adjudicative Competency Interview is not currently
a standardized instrument but instead functions as
a guide to help ensure that clinicians consider key
developmental and legal issues in assessing juveniles’
adjudicative competence.

While some instruments that have been developed
for adult defendants may have relevance to juvenile
competence evaluations, caution is needed in applying
adult instruments to youth; instruments that have been
found to be reliable and valid with adults cannot be
assumed to be reliable and valid with adolescents.
Research has provided some preliminary support for
the psychometric properties of the Fitness Interview
Test–Revised when used with adolescents. Also, a
number of evaluators report using the Competence
Assessment for Standing Trial for Defendants with
Mental Retardation with adolescent defendants,
because its format is thought to be easier for adoles-
cents to understand. However, research has yet to
examine the psychometric properties of this tool with
adolescent defendants.

Interventions for Remediating
Incompetent Youth

After a competence evaluation has been conducted,
the court must decide whether to find a youth incom-
petent. If a youth is found incompetent and is believed
to be remediable, the trial will be suspended until he
or she is considered to be competent. If the youth is
considered to be unremediable, then his or her charges
may be dropped and/or he or she may be referred to
alternative services, such as inpatient mental health
treatment.

At the present time, very little is known about how to
remediate youth who are found incompetent to stand
trial. However, there is reason to believe that this process
may be challenging, especially when youth are found
incompetent on the basis of mental retardation and/or
developmental immaturity. Some research, using data
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from the MacArthur Juvenile Adjudicative Compe-
tence study, has found that young adolescents may be
less likely than older individuals to benefit from brief
teaching interventions targeted at improving their under-
standing of basic legal concepts, such as the role of
judges and attorneys. It may be even more difficult to
teach youth how to apply legal concepts to their own
cases and how to reason about legal decisions. Given the
high rates of legal deficits among young adolescents and
the increasing numbers of adolescents who are being
found incompetent, research in this area is greatly
needed.

Jodi L. Viljoen

See also Capacity to Waive Rights; Juvenile Offenders;
Mental Health Needs of Juvenile Offenders

Further Readings

Grisso, T. (2005). Evaluating juveniles’ adjudicative
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Professional Resource Press.
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trial defendants. Law and Human Behavior, 27, 333–363.

Scott, E. S., Reppucci, N. D., & Woolard, J. L. (1995).
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Viljoen, J. L., & Grisso, T. (in press). Prospects for
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Psychology, Public Policy, and the Law.

ADULT ATTACHMENT

INTERVIEW (AAI)

The Adult Attachment Interview (AAI), developed by
Mary Main and associates, has been identified as an
effective, psychometrically sound instrument with which
to measure an individual’s internal working model
or state of mind regarding childhood attachment. The
potentially detrimental influences of poor recall, social
desirability, and naive lying associated with self-report
measures of childhood attachment are substantially
bypassed with the AAI. The AAI does not make classifi-
cations based primarily on reported events in childhood
but rather on the thoughtfulness and coherency with

which the adult is able to describe and evaluate these
childhood experiences and their effects.

The AAI is a structured, semiclinical 20-question
interview designed to elicit the individual’s account of
his or her childhood attachment experiences, together
with his or her evaluations of those experiences on
present functioning. It explores the quality of these
childhood relationships and the memories that might
justify them. The AAI is transcribed verbatim, with all
hesitations carefully recorded and with only the tran-
script used in the analysis of the interview.

The AAI results in five classifications of state of mind
regarding childhood attachment, which parallel those
derived from M. D. S. Ainsworth’s system, which is
based on the “Strange Situation.” Briefly, this procedure
entails having the child enter an unfamiliar laboratory
setting with a stranger present, filled with toys, with his
or her caregiver. The caregiver then leaves twice and
returns twice over a 20-minute period. Based on their
responses, individuals are classified into one of the five
attachment categories described below. Individuals with
a Secure state of mind regarding attachment value
relationships and grow to desire intimacy with others.
Individuals classified as Dismissing tend to be devaluing
of relationships. Such individuals may idealize relation-
ships from their past but are cut off from related feelings
or dismiss their significance. They may also be derogat-
ing of attachment in that they demonstrate a contemptu-
ous dismissal of attachment relationships. Individuals
with a Preoccupied state of mind are described as con-
fused and unobjective. They may seem passive, vague or
angry, conflicted, and unconvincingly analytical. The
Unresolved category deals specifically with loss and
abuse, and the Cannot Classify category is used when an
individual does not fit clearly into any of the other clas-
sifications. Individuals categorized into one of the two
disorganized patterns (i.e., Unresolved or Cannot
Classify) of attachment can always be assigned to a best-
fitting organized (Secure, Dismissing, Preoccupied) clas-
sification as well. That is, all individuals are believed to
have one overriding organized state of mind regarding
childhood attachment.

Several studies have examined the psychometric
properties of the AAI (see Marinus H. van Ijzendoorn
and Marian J. Bakermans-Kranenburg, 1996, for a
summary). The AAI state-of-mind classifications are
stable across 5-year periods, within 77% to 90%. One
study found that individuals’ response to the Strange
Situation at 1 year of age was highly correlated (80%)
to their AAI classification 20 years later. The AAI has

Adult Attachment Interview (AAI)———5
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been found to be unrelated to measures of intelligence,
to both long- and short-term memory, to discourse pat-
terns when individuals are interviewed on other topics,
to interviewer effects, and to social desirability. Meta-
analytic work has also supported the use of the AAI
across several populations, including high-risk groups.

Tania Stirpe and colleagues employed the AAI with
various groups of sexual offenders, examining five groups
of subjects: extrafamilial child molesters (child molesters),
intrafamilial child molesters (incest offenders), and sexual
offenders against adult females (rapists) and two nonsex-
ual offender comparison groups (violent and nonviolent).
In addition, groups were compared with reference to nor-
mative data on the AAI. Results indicated that the major-
ity of sexual offenders were insecure in their state of mind
regarding attachment, representing a marked difference
from normative samples. Although insecurity of attach-
ment was common to all groups of offenders rather than
specific to sexual offenders, there were important differ-
ences between groups with regard to the type of insecurity.
Most notable were the child molesters, who were much
more likely to be Preoccupied in their state of mind regard-
ing attachment. Rapists, violent offenders, and, to a lesser
degree, incest offenders, were more likely to have a Dis-
missing state of mind regarding attachment. Although still
most likely to be judged Dismissing, nonviolent offenders
were comparatively more likely than the other groups to
be Secure. There were no differences between groups
when Unresolved and Cannot Classify AAI classifications
were considered. These findings provide evidence for the
specificity of insecure attachment with regard to sexual
offending, over and above its possibly more general influ-
ence on criminality.

Implications and Areas
for Future Study

Research using the AAI has implications for the assess-
ment and treatment of sexual offenders. Identifying the
state of mind regarding attachment, together with its
associated beliefs and interpersonal strategies, may
provide valuable insight into the motivational strategies
underlying offenses. As S. W. Smallbone and associates
have argued, the intimacy problems faced by an indi-
vidual whose offending is characterized by a devaluing
of attachment are very different from those faced by
one who fears rejection and offends in an attempt to
cultivate a “relationship” with the victim.

Research suggests that early insecure attachment
experiences may place some men at risk for later

offending. More specifically, some have suggested
that these early experiences may contribute to sexual
offending within a particular interpersonal context.
Further research is required; however, the current
empirical literature represents an important step in
incorporating attachment theory into the etiology of
sexual offending and in acknowledging that sexual
offending may be constructively understood in terms
of the relationship context in which it takes place. The
AAI is the “gold standard” in attachment research but
has rarely been used with forensic populations.

Tania Stirpe, Jeffrey Abracen,
and Janice Picheca

See also Parent-Child Relationship Inventory (PCRI); Sex
Offender Assessment; Sex Offender Treatment
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AGGRAVATING AND MITIGATING

CIRCUMSTANCES, EVALUATION OF

IN CAPITAL CASES

If a defendant is found guilty of a capital crime, the tri-
ers of fact are called on to weigh the significance of the
aggravating and mitigating factors of the case and to

A-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 6



use such judgments to decide whether the defendant
will receive the death penalty or a life sentence. During
the sentencing phase, the prosecution presents the rele-
vant aggravating factors of the case, while the defense
is charged with the duty of providing mitigation factors.
Although no standard model exists to offer procedures
for the investigation of mitigating factors, scholars,
clinicians, and researchers have offered recommen-
dations concerning the common types of information
needed and the appropriate ways to present it to the
jury. In all cases, a mitigation evaluation is conducted
with the goal of humanizing the defendant to the jury,
in the hope that they will not recommend the death
penalty.

During the penalty phase of a capital offense trial,
the triers of fact (i.e., the judge or jury depending on
the state) are presented with two types of information:
(1) aggravating factors (i.e., facts from the case that
make it especially serious or heinous) and (2) mitigat-
ing factors (i.e., facts from the case that may reduce
the defendant’s moral culpability). As set forth in Ring
v. Arizona (2002), to come forward with a recommen-
dation for death, the jury must first be convinced
beyond a reasonable doubt that the state has met its
burden of proof with respect to the presence of one or
more aggravating factors. Once this has been done,
the defense is required to present mitigating factors
with the goal of convincing the trier of fact that this
individual does not deserve the penalty of death. The
driving force behind this practice is the U.S. Supreme
Court’s assertion in Furman v. Georgia (1972) that
sentences in capital cases should be individualized
and should not be disproportionate or inappropriate
given the mitigating factors in the case.

Aggravating factors in a capital case are often read-
ily apparent from the circumstances of the crime. Like
other states, the state of Texas has statutory aggravat-
ing factors that are precisely defined. Three examples
of the criteria set forth by the Texas Penal Code are
(a) if the person murders more than one person during
the same criminal transaction; (b) if the person mur-
ders an individual under 6 years of age; and (c) if the
person intentionally commits a murder in the course
of committing (or attempting to commit) kidnapping,
burglary, robbery, aggravated sexual assault, arson, or
obstruction or retaliation.

In contrast to aggravating factors, which are estab-
lished by statute, mitigating factors can be anything the
defense chooses to present that it believes may sway
the trier of fact to determine that life without parole is

the proper and just sentence in the particular case. The
following list provides just a few examples of the most
common mitigating factors that are brought forward in
a capital trial: history of neglect and/or abuse during
the formative years, the presence of a mental illness,
youthfulness, and a limited history of involvement with
the legal system. It was in Lockett v. Ohio (1978) that
the U.S. Supreme Court decided that limiting the type
and amount of mitigating factors that can be presented
to the trier of fact is unconstitutional.

When deciding the sentence for a defendant who
has been found guilty, jurors are asked to weigh the
aggravating circumstances against the mitigating cir-
cumstances of the case. Each state has its own laws
regarding how jurors are instructed to weigh aggravat-
ing and mitigating circumstances, but in all states,
each individual juror must weigh the circumstances
and decide whether the defendant is sentenced to
death or life in prison. In many states, the death
penalty can be imposed only if the jury returns a unan-
imous decision.

With respect to the process of conducting a mitiga-
tion evaluation, the onus is on the defense team to con-
duct a thorough investigation of all possible mitigating
factors. To complete such an investigation, it is recom-
mended that the defense team hire one or more profes-
sionals to carry out the various tasks required for the
investigation and presentation of mitigating circum-
stances. In Wiggins v. Smith (2003), the U.S. Supreme
Court ruled that failure on the part of the defense team
to properly investigate and introduce mitigating evi-
dence can result in a finding of ineffective assistance of
counsel, leaving open the possibility that the verdict
will be overturned on appeal.

Perhaps the most traditional form of investigation
is that carried out by a professional known as a mitiga-
tion specialist. Although social workers often serve in
this role, other professionals, such as paralegals, legal
researchers, and attorneys, also work in this capacity.
Regardless of the profession, the role of the mitigation
specialist requires a commitment to uncover all possible
mitigating factors, and to do this, it is imperative that
he or she has a wide repertoire of knowledge and skills.
For example, it is expected that the specialist be well
versed in the field of human development and be skilled
in the areas of data collection, interviewing, and putting
together a person’s life history. At a minimum, the miti-
gation specialist should request and receive records that
are reflective of the defendant’s life history (e.g., med-
ical records, mental health records, and school records),

Aggravating and Mitigating Circumstances, Evaluation of in Capital Cases———7
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conduct interviews with a variety of individuals who
are familiar with the defendant (e.g., parents, siblings,
friends, employers, teachers, therapists), and conduct
multiple interviews with the defendant. In many cases,
it is also critical that the mitigation specialist investigate
the life histories of the defendant’s parents and other
members of their immediate and extended family. Such
information is important with respect to being able to
evaluate both genetic and environmental influences on
the defendant’s development. Given the breadth of the
investigation required, it is recommended that it be ini-
tiated long before the trial is set to begin.

The goal of the mitigation specialist is to compile
information concerning the defendant’s life history that
will offer insight into how the defendant’s life experi-
ences have shaped his or her development. Presentation
of such information is aimed at humanizing the individ-
ual to the degree that the trier of fact recommends a life
sentence. It should be clear, however, that the goal of
mitigation is not to excuse the defendant’s behavior but
instead to explain how an individual can become the
type of person who could be in a position to commit a
capital offense.

Depending on their credentials and the role that they
have been asked to play, mitigation specialists may or
may not testify as to the information gathered. In cases
where they do not testify, the information they gather is
provided to one or more appropriate professionals.
These individuals not only will present the information
to the court but also will be expected to present it in
such a way that it is accessible to the jury. For example,
a psychologist or a social worker may testify about the
defendant’s childhood development, the impact of
childhood abuse, the impact of being raised without a
father figure in the home, and any mental illness he or
she may have experienced. A neuropsychologist may
provide expert opinions regarding the influence of trau-
matic brain injury on the defendant’s functioning, and
an anthropologist or sociologist may testify to the
effects of sociological or economic factors related to
the defendant’s neighborhood that may have influenced
the defendant’s developmental trajectory.

Regardless of who presents the mitigation informa-
tion to the court, recent literature has recommended
that the presentation of such information be structured
on the concepts of risk factors, protective factors, and
resiliency. In brief, risk factors can be described as
events in an individual’s life that have been scientifi-
cally linked to negative outcomes in functioning.
Examples of common risk factors in capital defendants

include childhood or adult trauma, childhood abuse or
neglect, poverty, substance abuse, negative peer groups,
cognitive impairment, and a diagnosis of conduct disor-
der in childhood or adolescence. Research has shown
that individuals who have experienced multiple risk
factors during their development are at a greater likeli-
hood of exhibiting dysfunction in multiple domains.
The individuals who are retained to testify about such
risk factors have an obligation not only to deliver their
findings to the court but also to illustrate how those risk
factors influenced the development of this defendant.

To further the defense team’s endeavor of obtaining
a non–death sentence, the mitigation expert(s) should
also discuss the relevant protective factors that the
defendant has experienced. Protective factors can be
described as those events or experiences in the defen-
dant’s life that may have lessened the likelihood that
the defendant would have engaged in violent or dan-
gerous behavior in the past. Examples of common
protective factors include social support from family
and friends, prior involvement in mental health treat-
ments, and financial stability. It is quite typical for an
expert to discuss how the absence of protective factors
negatively affected the defendant’s developmental tra-
jectory and if protective factors were present, why
they did not buffer the defendant against the negative
influence of the risk factors.

The final dimension of mitigation presentation
should include a discussion of the defendant’s lack of
resilience in the context of his or her experience with
risk and protective factors. Resilience refers to the abil-
ity of individuals who have experienced great adversity
to overcome such experiences and live a functional life
in adulthood. Since only a small minority of individuals
who face great adversity during their development actu-
ally go on to exhibit severe dysfunction in adulthood, it
is important to convey to the jury how the defendant’s
unique combination of risk and protective factors, along
with his or her response to them, led to the violent
behavior for which the defendant has been convicted.

To date, research has not found any one strategy that
is successful in all cases, nor has research identified any
one mitigating factor that influences juror decision
making in all cases. On the contrary, it is likely that the
success of mitigation relates to the quality of the inves-
tigation and the presentation of information that is
unique to the case. As such, it would be inappropriate
for defense attorneys and other members of the defense
team to think that there is a template that can be applied
to these investigations. Finally, it should be noted that
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even the most eloquent presentation of mitigation evi-
dence can be insufficient to counteract the effects of
intrinsic juror biases, impairments in understanding the
concept of aggravating and mitigating factors, and mis-
interpretation of instructions to the jury regarding how
to weigh the evidence presented to them.

Bridget M. Doane and Karen L. Salekin

See also Aggravating and Mitigating Circumstances in
Capital Trials, Effects on Jurors; Death Penalty; Expert
Psychological Testimony, Forms of; Mental Illness and the
Death Penalty; Mental Retardation and the Death Penalty
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AGGRAVATING AND MITIGATING

CIRCUMSTANCES IN CAPITAL TRIALS,
EFFECTS ON JURORS

Aggravating factors are elements of the crime or the
defendant’s prior criminal record that not only make
the defendant eligible for the death penalty but also
serve to make the defendant more likely to receive the
death penalty. Mitigating factors are elements of the
crime or the defendant’s character and background
that could make the defendant less likely to receive

the death penalty. Statutes across the United States list
many aggravating and mitigating factors that could be
presented at trial. The existing research in psychology
and law shows that jurors are sensitive to some factors
but not to others. Experimental research has compared
hypothetical cases in which various aggravating and
mitigating factors are either present or absent. Other
research, especially the Capital Jury Project, has sur-
veyed or interviewed jurors who served in a death
penalty case about what factors they considered impor-
tant when making their decision.

Aggravating Factors

Jurors are more likely to sentence to death defendants
who have committed a heinous, brutal, or cruel murder.
Such crimes include those involving a single victim
who suffers a lot of pain before death and also crimes
with multiple victims. The brutality of a murder trig-
gers jurors’desire for retribution, or punishing someone
for the harm that he or she has caused. Several lines of
research show that jurors treat more severe crimes more
harshly when assigning punishment in general, not just
in death penalty cases. Jurors may not understand what
the words heinous or atrocious mean, or they may
believe that all murders are heinous. Thus, courts must
instruct jurors that this aggravating factor is limited in
some way, so that they are supposed to apply it only
in cases involving torture, very serious physical abuse,
or extreme depravity. However, even without such
extreme case facts, jurors will sentence a defendant
to death more often if the crime is more severe and
causes more harm. Usually, in death penalty trials, a
separate listed factor is included for murders with
multiple victims, because heinousness is a specific
legal term measuring how much suffering occurred
before the victim’s death.

Jurors also consider the future dangerousness of
a defendant—whether he or she is likely to commit
another serious crime. In some states, jurors are specif-
ically asked to decide whether the defendant is likely
to re-offend, but even when not asked, jurors often
bring this issue up during deliberations. The more the
jurors fear that the defendant could re-offend, or even
be released on parole, the more likely they are to sen-
tence the defendant to death. Similarly, if the defendant
has a prior criminal record that includes violent crimes,
he or she will be seen as more dangerous, and jurors are
more likely to sentence that defendant to death than
defendants with no prior record.

Aggravating and Mitigating Circumstances in Capital Trials, Effects on Jurors———9
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Jurors are also affected by victim characteristics and
victim impact statements. If the victim is a public figure
or a policeman, jurors are more likely to sentence the
defendant to death. The murder of such a person causes
more harm to the community and deserves a more severe
punishment. Furthermore, jurors are allowed to con-
sider whether the victim was particularly vulnerable—
for instance, because of young or old age or disability.
Some research supports an increase in death verdicts in
cases of child victims, but little research exists on other
aspects of victim vulnerability. Jurors can also consider
the effect that the murder has on the victim’s surviving
family, friends, and the community. Several studies
have found that jurors are more likely to give the death
penalty when there is a large amount of suffering by the
victim’s family and the community. Courts and
researchers debate whether these effects are the result
of jurors’ sensitivity to an increase in the amount of
harm caused or instead an emotional reaction to the
testimony.

Victim characteristics can be important even without
victim impact statements. Some legal scholars and
social scientists worry that jurors may be improperly
considering the “worth” of the victim, or distinguishing
between a good victim and a bad victim, which the law
says they are not supposed to do. However, interviews
with jurors suggest that jurors’ verdicts are different not
necessarily because of a distinction between a good
victim and a bad one but rather because of the similar-
ity between the victim and themselves. Jurors can iden-
tify or empathize more with a normal victim chosen
at random than a victim who is part of the crime or
involved in a risky situation. In fact, that the victim is
the defendant’s accomplice or otherwise part of the
crime is often a mitigating factor. Overall, victim char-
acteristics are weighed heavily a lot by jurors.

Many other aggravating factors exist in death penalty
cases, such as committing the murder for financial gain,
in the course of another felony, or after substantial plan-
ning. However, research has not yet addressed the effect
of these aggravating factors on jurors’ decisions.

Mitigating Factors

Although jurors have trouble understanding the legal
definition of mitigating factors, there are some factors
that affect their decisions. The factors that have the
largest effect are, generally speaking, those that are out
of the defendant’s control, are more severe, and reduce
the defendant’s responsibility for the murder.

Mental illness is the most powerful mitigating factor,
even if it is not enough to make the defendant legally
insane. Recognizing this large effect, the American Bar
Association has recently called for the exclusion of
severely mentally ill defendants from eligibility for the
death penalty. Jurors likewise believe that a mental dis-
order can make a defendant less responsible for his or
her crime. However, all mental disorders are not the
same. Severe and typical disorders, such as schizophre-
nia and delusional disorders, will reduce the likelihood
of a death sentence. Most studies also show that low IQ
and “borderline” mental retardation also reduce death
sentences, and defendants who are legally mentally
retarded are not eligible for the death penalty at all.
Disorders such as depression, antisocial personality dis-
order, or bipolar disorder have less effect on jurors, if
any. Not much research has addressed these types
of mental illness.

Researchers and courts recognize the fact that
some mental disorders can be aggravating factors. The
fact that a defendant has an antisocial personality dis-
order or a low IQ may cause jurors to think that that
the defendant is dangerous, so jurors may be more
likely to impose the death sentence. Specific symp-
toms that may influence jurors are the defendant’s
inability to control violent impulses or to learn from
mistakes. Not enough research currently exists to clar-
ify when these disorders will be treated as aggravating
and when they will be treated as mitigating.

Drug or alcohol addiction and intoxication are
forms of mental disorder because drug use impairs
the decision-making capacity of the defendant and
can induce other disorders. In many states, voluntary
intoxication cannot be used as a legal defense to a
crime but can still be a mitigating factor. Two studies
have shown that intoxication at the time of the crime
can reduce the likelihood of the death penalty.

Having been abused as a child or having had a dif-
ficult childhood and background is also commonly
presented as a mitigating factor, but again, this factor
could produce mixed reactions in jurors. Very severe
physical and verbal abuse reduces the likelihood of a
death sentence, but less severe abuse or a troubled
childhood may not affect verdicts. Some courts, legal
scholars, and social scientists assert that a troubled
childhood could also be seen as an aggravating factor
if the defendant’s background includes violent acts or
previous arrests. This again suggests that jurors are
more concerned about a defendant’s dangerousness
than about a defendant’s mitigating evidence.

10———Aggravating and Mitigating Circumstances in Capital Trials, Effects on Jurors
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Because jurors are concerned about the defendant’s
dangerousness and likelihood to be violent, evidence
that the defendant has been or will be a well-behaved
and model prisoner can also reduce the likelihood of
the death verdict. Only one (as yet unpublished) study
has found this result, but this could be a very impor-
tant mitigating factor. Likewise, the lack of a prior
criminal record reduces jurors’ perceptions of danger-
ousness and, therefore, also decreases jurors’ likeli-
hood of sentencing the defendant to death.

Interviews with jurors who have given a verdict of
death penalty show that jurors will give the death penalty
less often if the defendant expresses remorse for his or
her crime. However, no experimental study has found an
effect of remorse in death penalty trials. A defendant’s
silence, or even a statement that he or she is not remorse-
ful, could have an aggravating effect, producing more
death penalty verdicts. A defendant’s remorse is often
presented along with a religious plea, or testimony that
the defendant has become more religious while in prison
and is asking for forgiveness. At least one study suggests
that a defendant’s conversion to religion can affect jurors
and sensitize them to other mitigating factors as well.

Little research has addressed the effect of a defen-
dant’s “good character,” such as serving the community,
going to church, or previous good acts. Jurors may have
difficulty considering this evidence if there are serious
aggravating factors. Research shows that, during their
deliberations, jurors focus much more on the crime than
on the defendant’s character. Jurors also tend to focus on
the circumstances that formed a defendant’s character
rather than examples of previous good acts.

In the case of Roper v. Simmons in 2005, the
Supreme Court banned the execution of defendants who
committed their crime before the age of 18. Research
conducted before that decision found that jurors did give
the death penalty less often to juvenile offenders.
Research also suggests that an 18- or 19-year-old defen-
dant will be sentenced to death less often, but the miti-
gating effect of being a youthful defendant declines
quickly beyond the age of 20.

Interviews with death penalty jurors have also
found that jurors give the death penalty less often
if there is any lingering or residual doubt about the
defendant’s guilt, though in most cases, there is no
such doubt. This type of evidence can be restricted in
death penalty sentencing hearings, but jurors may
carry over such doubt from the guilt phase of the trial.

Kevin M. O’Neil

See also Aggravating and Mitigating Circumstances,
Evaluation of in Capital Cases; Death Penalty; Juries 
and Judges’ Instructions; Jury Understanding of
Judges’ Instructions in Capital Cases; Juveniles
and the Death Penalty; Mental Illness and the Death
Penalty; Mental Retardation and the
Death Penalty

Further Readings

Durham, A. M., Elrod, H. P., & Kinkade, P. T. (1996). Public
support for the death penalty: Beyond Gallup. Justice
Quarterly, 13, 705–736.

Garvey, S. P. (1998). Aggravation and mitigation in capital
cases: What do jurors think? Columbia Law Review,
98, 1538–1575.

Roper v. Simmons, 543 U.S. 551 (2005).
Sundby, S. E. (2003). The capital jury and empathy: The

problem of worthy and unworthy victims. Cornell Law
Review, 88, 343–381.

ALCOHOL INTOXICATION

See SUBSTANCE ABUSE AND INTIMATE

PARTNER VIOLENCE; SUBSTANCE USE

DISORDERS

ALCOHOL INTOXICATION, IMPACT

ON EYEWITNESS MEMORY

Alcohol consumption has a significant effect on eye-
witness identification abilities, including the accuracy
of perpetrator descriptions and identification accuracy
in showups (an identification procedure where only
one individual is shown to the witness) and lineups
(an identification procedure where several individu-
als, usually six in the United States, are shown to the
eyewitness). Understanding the effects of alcohol
consumption on memory is critical for the police,
investigators, prosecutors, defense counsel, judges,
and jurors to be able to judge the veracity of state-
ments and evidence that are put forward in cases
where alcohol consumption was present.

The research to date that has examined the effects of
moderate levels of alcohol intoxication on eyewitness
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memory and identification accuracy has found that
intoxicated witnesses are less likely to be accurate in
their descriptions of events and people but are just as
likely as sober witnesses to make a correct identifica-
tion decision. In addition, intoxicated witnesses may be
more susceptible to suggestion and suggestive proce-
dures than are sober witnesses. However, as research
has suggested, this finding should not necessarily be
taken to imply that intoxicated witnesses are always
less reliable than their sober counterparts.

Ethyl alcohol, or ethanol, is a depressant that is pro-
duced by the fermentation of yeast, sugars, and starches
and is most commonly found in beer, wine, and liquor.
After it is ingested, alcohol is metabolized by enzymes
in the liver. However, because the liver can only metab-
olize small amounts of alcohol at a time, the remaining
alcohol is left to circulate through the body until it can
be processed. Alcohol impairs judgment and coordina-
tion as well as attention level, and the more alcohol
consumed, the greater the impairment. For example, in
all states in the United States, the maximum level of
blood-alcohol concentration (BAC) that is permitted to
be under the “legal limit” for driving a motor vehicle is
0.08% (80 mg/dl). However, the effects of alcohol
intoxication as described above are likely to be present
at BACs much lower than is set by the legal limit.

Although scientists and researchers know that alco-
hol consumption causes reduced coordination and
impaired judgment, the effects of alcohol intoxication
on memory has received little attention from psychol-
ogy and law researchers. One of the potential reasons
for this is that previous research has focused on the
effects of alcohol from a public safety perspective
(i.e., setting legal limits for driving) and not from a
victim or witness perspective. However, given that
there are more than 450,000 violent crimes in bars and
nightclubs every year in the United States (and there-
fore more than 450,000 victims/witnesses who are
likely to have consumed at least some alcohol), research
on this topic is extremely valuable. The general find-
ings from the few research studies that have investi-
gated the memory and identification abilities of
intoxicated witnesses are described below after a brief
review of alcohol decision-making theory and a
description of the research methodologies that are
used in this field of research.

Theoretical Review

Not long ago, researchers believed that alcohol acted as
a general disinhibitor that resulted in risky decision

making, best characterized by the phase “throwing cau-
tion to the wind.” However, the disinhibition hypothesis
was unable to account for the finding that in some situ-
ations an intoxicated individual would become aggres-
sive, whereas at other times the same individual would
become depressed or happy. In an attempt to account
for these disparate reactions to alcohol consumption,
alcohol myopia theory was proffered. According to this
theory, intoxicated persons, due to their limited cogni-
tive capacity as a result of their alcohol consumption,
are able to attend only to the most salient aspect in their
environment. For example, a sober person is capable
of having a conversation with another person while
attending to other events in the surroundings, such as a
new person entering the room. An intoxicated person
having the same conversation, however, is much less
likely to notice peripheral details in the environment.
Similarly, intoxicated persons are more likely than
sober persons to take into account only the immediate
cues in their environment and to have a limited capac-
ity to consider or bring to awareness other information,
such as the consequences of their behavior.

Alcohol Research Methodologies

Although the research literature on this topic is lim-
ited, a discussion of the types of research methodolo-
gies that are most common when investigating the
effects of alcohol on eyewitness memory is warranted.
Two of the most common techniques are laboratory
research and field studies.

LLaabboorraattoorryy  RReesseeaarrcchh

Laboratory research on this topic involves (a) pre-
screening participants for any factor that would make
them ineligible for alcohol consumption research (e.g.,
underaged participant or pregnant female), (b) obtaining
the consent to participate, and (c) administering alcohol.
The amount of alcohol given is calculated on a partici-
pant-by-participant basis and takes into consideration the
following factors: the desired BAC, the concentration of
the alcohol being administered, and the participant’s sex
and weight. The alcohol is generally administered over a
period of 30 to 45 minutes, and after a short period of time
(for adsorption), the stimulus (e.g., video clip of a taped
mock crime or an interaction with a confederate) is then
presented to the participant. Next, depending on the par-
ticular research question, the participants may be asked
to complete the dependent measures while still intoxi-
cated, or they may be asked to return for a follow-up
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session, where they will be sober when they complete the
dependent measures. Regardless of the research ques-
tion, for safety purposes, all participants in this type of
research must be relatively sober before they are permit-
ted to leave the research lab. To ensure that participants’
BAC is low enough for them to be excused (usually
0.03% or lower, as set by individual institutional review
boards), a breathalyzer is used. It should be noted that
although a blood-test analysis could also be conducted in
lieu of a breathalyzer, this practice is not normally used
by psychology and law researchers. Also, laboratory
research is limited with regard to the amount of alcohol
that can be safely administered to participants. Although
there may be exceptions depending on the location
(country) of data collection, the research question, and
individual IRBs, generating BACs in the lab greater than
0.08% is rarely permitted.

FFiieelldd  SSttuuddiieess

Field studies, on the other hand, do not normally
screen participants for characteristics that would make
them ineligible for lab studies because participants in
field studies are obtained in bars or drinking establish-
ments and have consumed alcohol, presumably on
their own volition, prior to taking part in the research
study. Also, because participants have consumed alco-
hol on their own, obtaining participants with BACs
higher than 0.08% is common. Overall, there are few
differences between field and lab research with regard
to the presentation of stimuli or measuring of depen-
dent variables. One important difference, however,
should be noted. Due to the fact that participants in
field studies are intoxicated at the time when consent
to participate is given, they must be provided with an
opportunity to withdraw their participation at a later
time (i.e., when they are sober).

Intoxicated Eyewitnesses:
Experimental Findings

Researchers have been examining the effects of alco-
hol on eyewitness memory since the early 1990s.
Early experiments examined the effects of alcohol on
memory by comparing groups that were either sober
or intoxicated at the time of encoding and then testing
all participants on a different day when all participants
were sober. The results from these studies suggested
that intoxicated participants were less accurate when
asked to recall the features of a target person and less
accurate about describing the events that took place

during the critical encoding period than were sober
witnesses. However, participants who were intoxicated
during encoding were just as accurate at identifying a
target person in an identification task as witnesses who
had not consumed alcohol. Although these studies were
not specifically testing alcohol myopia theory, the
results are consistent with alcohol myopia theory
predictions.

Later research examined the effects of alcohol intox-
ication at the time of encoding and at the identification
task. Although it is possible to conduct this research by
having participants return to the lab a second time to
become intoxicated again (i.e., context reinstatement),
this body of research administered the dependent vari-
ables (e.g., a showup) relatively soon after the viewing
of the target person and while the participants were still
intoxicated. This research was unique from earlier
studies in that it allowed researchers to study alcohol
myopia theory by manipulating (a) the behavior of the
investigator and (b) the identification procedure. This
research was relevant to real police practice because the
police often encounter intoxicated individuals in the
course of their investigations and there had been no
research on the potential vulnerabilities of intoxicated
witnesses to police practices. The findings of these
studies suggest that intoxicated participants are more
susceptible to minor changes in police procedure, such
as the instructions that are given to a witness prior to
viewing a showup (e.g., “Please be careful when mak-
ing your decision.”) and biased identification proce-
dures (e.g., when the suspect is shown wearing similar
clothes to those worn by the perpetrator). Ultimately,
however, intoxicated witnesses could, under the cir-
cumstances of these research studies, be more accurate
than sober witnesses. In addition, correct identification
decision rates were in the neighborhood of 90%—a
notably high rate even for sober witnesses in eyewit-
ness identification research.

Jennifer E. Dysart

See also Eyewitness Descriptions, Accuracy of; Eyewitness
Memory; Identification Tests, Best Practices in
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ALIBI WITNESSES

An alibi, in its most basic form, is a plea that one was
not present when a crime was being committed. In prac-
tice, alibis can be considerably more complex than
a simple narrative story. In the criminal justice system,
alibis function as exculpatory evidence—a good alibi
should rule out the alibi provider as a potential suspect
in a case or provide reasonable doubt as to a defendant’s
guilt in a criminal trial. Psychological research into the
study of alibis is a relatively new area in psychology and
law. This entry summarizes some of the major findings
and introduces the terminology of the existing psycho-
logical literature.

It is unclear how alibis are used in the early stages of
criminal investigations, and the rules about how and
when alibi evidence can be used in the court system
vary greatly across jurisdictions. To function as excul-
patory evidence, alibis must contain both a believable
story and credible proof of the alibi provider’s where-
abouts. Psychology is in a unique position to study
alibis from both sides of the criminal process: Alibi
generation relies largely on the memory of alibi
providers and corroborating witnesses, and alibi evalu-
ation occurs as the police, attorneys, and jurors decide
the exculpatory worth of the alibi. The study of alibi
generation can be informed by autobiographical mem-
ory research, and alibi evaluation can benefit from
deception detection and suspect interrogation research.
However, psychological research on alibis specifically
is still relatively new and has focused thus far on the
evaluation of alibis.

Alibis are evaluated according to their believability
by detectives, prosecutors, defense attorneys, and jury
members at different stages of the criminal process. For
an alibi to be judged believable, credible proof of the
alibi provider’s whereabouts is essential, and it can take
one of two forms: physical evidence and person evi-
dence. Credible physical evidence ties the alibi provider

to a specific place and time; for example, an airline
boarding pass includes time and location information
and requires identification, making it highly unlikely
that someone other than the ticket holder would be able
to obtain the pass. The research to date has indicated that
physical evidence corroborating an alibi carries consid-
erable weight with alibi evaluators; mock jurors have
rated alibis with supporting physical evidence as more
believable than alibis without such evidence. However,
evaluators do not seem to differentiate between physical
evidence that might be easily fabricated, such as a cash
receipt, and evidence that is more difficult to fabricate,
such as a security video. Person evidence consists of
testimony by an alibi corroborator, or alibi witness, as
to the whereabouts of the alibi provider. Preliminary
research has shown that mock jurors are quick to
distinguish among alibi corroborators according to the
corroborator’s relationship to the alibi provider. Specifi-
cally, corroborators who could conceivably have a
motivation to lie for the alibi provider (such as a close
relative or a good friend) are viewed as less credible
than corroborators who have no relationship to the alibi
provider. Some research has suggested that having some-
one close to a defendant as an alibi corroborator could
be no better than having no alibi at all—mock jurors
voted guilty just as often when the corroborating wit-
ness was a motivated other as when the defendant had
no alibi defense at all.

Skepticism on the part of alibi evaluators may work
well when evaluators are dealing with fabricated alibis
offered by guilty defendants. However, difficulties may
arise when evaluators are faced with alibis offered by
innocent alibi providers. Innocent alibi providers could
potentially fall a victim to normal memory errors, such
as misremembering a date or time for a particular activ-
ity or failing to correctly recall their companions for a
particular day. Unlike in a normal recollection situation,
however, a normal memory mistake could look suspi-
cious in the context of a criminal investigation. Prelimi-
nary investigations into the strength of alibis produced
by innocent alibi providers suggest that people fre-
quently misremember their actions for a previous date
and have considerable difficulty producing any kind of
proof for their whereabouts. Anecdotal evidence from
past criminal cases suggests that evaluators may use a
weak alibi as incriminating evidence, which could be
especially worrisome for innocent alibi providers.

Continued research into the psychology of alibis
will shed additional light on how police detectives,
attorneys, and jury members deal with alibis in the
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context of more complex criminal cases. For example,
it is unclear how evaluators would deal with multiple
pieces of alibi evidence or how they would look upon
innocent alibi providers who need to change their ali-
bis in some way. Although the psychological research
is limited at present, the literature is growing and will
continue to uncover how alibis interact with other
pieces of evidence in criminal trials.

Elizabeth A. Olson

See also Detection of Deception: Use of Evidence in;
Detection of Deception in Adults; Interrogation of
Suspects; Police Decision Making; Postevent Information
and Eyewitness Memory; Reconstructive Memory
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ALTERNATIVE DISPUTE RESOLUTION

Alternative dispute resolution (ADR) has come to refer
broadly to a range of processes (e.g., bilateral negotia-
tion, fact finding, mediation, summary jury trial, arbi-
tration) that are used in transactional (e.g., design
contracts, develop regulations), dispute prevention,
and dispute resolution contexts. ADR processes oper-
ate in public and private settings, such as courts,
government agencies, community mediation centers,
schools, workplaces, and private providers, to address
an array of substantive issues (e.g., custody, torts, con-
tracts, misdemeanors, environmental issues).

This entry focuses on a subset of ADR processes:
those that involve a neutral third party and serve as an
alternative to court adjudication of civil, divorce, and
minor criminal disputes. The processes that are most
commonly used are described in the following section.

The goals and asserted benefits of ADR include
enhancing disputants’ satisfaction with the resolution
process and its outcome; producing better outcomes
and increased compliance; improving the disputants’
relationship and reducing future disputes; providing
faster, less expensive, and confidential case resolu-
tion; increasing disputants’ access to a hearing on the
merits; and reducing caseloads and the use of court
resources. These goals do not all apply to, and are not
of equal importance in, every ADR process and set-
ting. Criticisms of ADR, particularly when its use is
mandatory, include that it lacks procedural safe-
guards, decreases public participation and scrutiny,
reduces the available legal precedents and reference
points, creates pressures to settle, provides second-
class justice, and impedes access to trial by adding
another step in the litigation process. Empirical field
research on the efficacy of ADR, and on the impact of
process, third-party, and dispute characteristics, is dis-
cussed in a subsequent section.

Third-Party ADR Processes

Third-party ADR processes fall into two main cate-
gories. The first involves processes such as arbitration,
in which the third party decides the case for the dis-
putants. The second category involves processes such
as mediation, in which the third party assists the
disputants in reaching their own resolution. If the
disputants reach an agreement, it is legally enforce-
able; if they do not, the case continues in litigation.
Although most disputes settle before trial, a neutral
third party can help disputants overcome the logisti-
cal, strategic, and cognitive barriers to bilateral nego-
tiation that often impede early or optimal settlements.

Disputants can enter ADR as the result of a predispute
contractual agreement to use ADR or, after a dispute has
arisen, as a result of mutual agreement, judicial referral
of a specific case, or court-mandated use for an entire
category of cases. In both court-connected and private
ADR, the proceedings are private, and the content of any
agreement reached is confidential and not reported to the
court. Below is a general description of several com-
monly used processes. How each is implemented varies
with the type of setting and disputes, as well as with the
specific ADR provider.

Arbitration involves a hearing during which the dis-
putants’ lawyers present evidence and arguments to a
single arbitrator, or sometimes a panel of three arbitrators,
who renders a decision. In voluntary private arbitration,
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the arbitrator’s decision typically is binding, but the dis-
putants determine that as well as other features of the
process by agreement. Mandatory court-connected arbi-
tration is nonbinding: The disputants may reject the arbi-
trator’s decision and proceed to trial de novo. If they accept
the arbitrator’s decision, it becomes a court judgment.

The arbitration hearing typically is held after discov-
ery has been substantially completed. Compared with a
trial, an arbitration hearing tends to be less formal and
to permit the broader admissibility of evidence. Court-
connected arbitration usually involves a single session
lasting several hours; private arbitration can involve
multiple daylong sessions spread over weeks. Arbitrators
are either lawyers or nonlawyers with expertise in the sub-
ject matter of the dispute. Although disputants often
attend arbitration hearings, their participation is limited
to providing evidence.

Mediation is a process in which a mediator, or some-
times a pair of mediators, facilitates the disputants’ dis-
cussion of issues and options to help them reach a
mutually acceptable resolution of their dispute. Accord-
ingly, disputant participation in the mediation process
and in determining the outcome is viewed as critical.
The mediator’s approach can vary with the setting, as
well as with the individual mediator’s preferences and
the nature of the particular dispute. Some mediators
view their primary objective as enabling the disputants
to better understand their own interests and the other
side’s perspective. Most mediators, however, do not con-
sider enhancing the disputants’ understanding as an
end in itself but as a means to helping them reach an
agreement that meets their needs.

Mediators differ in how actively they intervene
during the session: whether they focus the disputants’
discussion narrowly on the instant dispute and legally
relevant issues or expand it to include broader issues
and considerations and whether they help the dis-
putants assess various options or offer their own eval-
uation of the merits of the disputants’ positions and
proposals. The timing of mediation (e.g., before a
claim is filed, shortly after filing, after discovery is
completed), the number and length of sessions, who
the mediators are (e.g., lay people, mental health pro-
fessionals, lawyers), and whether the attendance of
the disputants’ lawyers is required or prohibited vary
with the setting and types of disputes.

Neutral case evaluation is used less frequently than
mediation. Following each lawyer’s brief presentation
of the case, the third party assesses the strengths and
weaknesses of each disputant’s position and facilitates
settlement discussions. The evaluator, who usually is

a lawyer, also might offer an assessment of liability
and a valuation of damages, suggest a reasonable set-
tlement value, or predict the likely trial outcome to
facilitate settlement. If no settlement is reached, the
evaluator might explore ways to streamline pretrial
discovery and motions. Neutral case evaluation typi-
cally involves a single several-hour session that is held
relatively early during litigation and is attended by the
disputants and their lawyers.

Judicial settlement conferences may be conducted by
the judge assigned to the case or by another judge and
usually take the form of neutral case evaluation or nar-
row, settlement-focused, evaluative mediation. A settle-
ment conference typically involves a single session that
lasts several hours and is held when the case is essen-
tially ready for trial. Although some judges require dis-
putants to attend, usually only the lawyers are present
and participate in the discussions. Courts generally con-
sider judicial settlement conferences to be ADR, but
some commentators regard them as a component of tra-
ditional litigation.

Empirical Field Research on ADR

Few general statements about the research findings can
be made that apply consistently across ADR processes,
settings, and dispute types. Even within the same
process and setting, the findings are mixed as to
whether ADR performs better than, or simply as well
as, litigation.

Most of the research has examined mediation and
arbitration in court-connected programs; few published
studies have examined other ADR processes or private
ADR. The primary data sources include court or ADR
program records and questionnaires completed at the
end of the session by disputants, lawyers, and neutrals.
Few studies have included observations of sessions
or long-term follow-up with disputants. Many studies
do not include a comparison group of non-ADR cases;
those that do seldom assign cases randomly to ADR
and non-ADR groups. Drawing conclusions across
studies is further complicated because different studies
use different non-ADR comparison groups: Some use
only cases settled via negotiation, others use only tried
cases, and still others include all disposition types.

The Efficacy of ADR

In divorce, small claims, and community mediation,
from 50% to 85% of cases settle. In general jurisdic-
tion civil cases, from one fourth to two thirds of cases
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that use mediation, neutral evaluation, or arbitration
settle. A majority of studies find that the settlement
rate in mediation cases is higher than in comparable
cases that do not use mediation, but other studies find
no differences between mediated and litigated cases in
settlement rates. Studies of court-connected arbitration
tend to find a lower settlement rate in arbitrated cases
than in comparable nonarbitrated cases. Because arbi-
tration hearings divert cases from settlement but not
from trial, arbitration increases disputants’ access to a
hearing on the merits. Studies generally find that judi-
cial settlement conferences do not increase the rate of
settlement but that lawyers think they do.

Some studies find that compared with traditional lit-
igation, ADR resolves cases faster; reduces discovery,
motions, pretrial conferences, and trials; and reduces
disputants’ legal fees and litigation costs. Other studies,
however, find no differences between ADR and litiga-
tion in these measures. No study has found that judicial
settlement conferences resolve cases faster. In media-
tion and neutral evaluation, time and cost savings are
more likely in cases that settle than in cases that do not
settle. In court-connected arbitration, however, cases
that settle before the arbitration hearing often are not
resolved more quickly than cases resolved by the arbi-
trator’s decision; cases that appeal the decision take
substantially longer to conclude, regardless of whether
they eventually settle or are tried.

Most disputants and lawyers who participate in ADR
have highly favorable assessments of the process (e.g.,
they feel that it was fair and gave them sufficient
opportunity to present their case), the third party (e.g.,
they think that she or he was neutral, understood their
views and the issues, did not pressure them to settle,
and treated them with respect), and the outcome (e.g.,
they feel that it was fair, and they were satisfied with
it). Thus, ADR tends to get high ratings on procedural
justice and its correlates. Whether ADR participants’
assessments are as favorable as or more favorable than
those of non-ADR participants, however, varies across
studies and settings. In most settings, disputants in
mediation who settle have more favorable assess-
ments than disputants who do not settle. Disputants in
arbitration who have a hearing have more favorable
views of the process, but not necessarily of the out-
come, than disputants who settle before the arbitration
hearing.

Studies involving divorce and small claims cases
tend to find that disputants in mediated cases report
a higher rate of compliance with the outcome, less
anger, improved relationships, and less relitigation

than disputants in litigation. These benefits associated
with divorce mediation tend to disappear after several
years, although disputants remain more satisfied. In
general civil cases, most studies find no differences
between mediated and nonmediated cases in terms of
postresolution compliance or relationships. Several
studies suggest that postresolution outcomes are less
strongly influenced by whether disputants use media-
tion or litigation than by antecedent characteristics of
the disputants, such as their ability to pay or their level
of anger or adjustment.

The few studies that have examined the relative effi-
cacy of different ADR processes tend to find no differ-
ences among them. However, because these studies
do not involve the random assignment of cases to
processes, these findings might simply reflect the “cor-
rect” matching of disputes to processes for which they
are best suited.

Despite ADR performing at least as well as litigation,
there is relatively little voluntary use of ADR after
disputes have arisen. This appears to say less about
disputants’ or lawyers’ preferences regarding dispute
resolution procedures and more about the logistical,
strategic, cognitive, and economic barriers to using
ADR once litigation has begun. Rules designed to over-
come these barriers by requiring lawyers to inform their
clients about ADR or to discuss ADR with opposing
counsel have had mixed success in increasing early
settlements or voluntary ADR use.

The Effect of Process, Third-Party, 
and Dispute Characteristics

The mixed research findings regarding ADR’s effi-
cacy might reflect, in part, differences across studies
in how the ADR process was implemented or in the
mix of disputes handled. A small number of studies
have examined the relationships between ADR out-
comes and characteristics of the process, third party,
and disputes, though few have systematically varied
these characteristics.

PPrroocceessss  CChhaarraacctteerriissttiiccss

Studies find that several benefits are associated with
holding the ADR session sooner after the legal complaint
is filed: Cases are resolved faster; fewer motions are
filed; and, as found in some studies, more cases settle.
Delaying ADR until after discovery is substantially com-
pleted is not associated with an increased rate of settle-
ment. Most studies find no differences in settlement rates
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or participants’ assessments associated with whether
mediation use is voluntary or mandatory, but some studies
find that voluntary use of mediation is associated with
more favorable outcomes.

TThhiirrdd--PPaarrttyy  CChhaarraacctteerriissttiiccss

A majority of studies find that when the mediator
or neutral evaluator plays a more active role during the
session in helping disputants identify issues and
options, settlement is more likely and disputants have
more favorable assessments of the process. Mediator
actions associated with these positive outcomes include
actively structuring the process, getting disputants to
express their views and to assess different options, and
providing their own views about the disputants’ posi-
tions and proposals. If the mediator recommends a spe-
cific settlement, however, disputants are more likely to
settle but less likely to view the mediation process
as fair. Only a few studies have examined whether
the third party’s general approach or specific actions
appear to be differentially effective in different types of
disputes. These studies show, for instance, that some
mediator approaches that are effective in resolving less
intense conflicts are not effective in resolving more
intense conflicts and some approaches that are effective
in divorce cases are not effective in general civil cases.

Greater third-party familiarity with the substantive
issues in the case is related to lawyers’ viewing the
arbitration process and decision as more fair. In medi-
ation, the third party’s substantive expertise is not
related to settlement or to disputants’ or lawyers’ assess-
ments. How well the mediator understood the dis-
putants’ views, however, is related to their assessments.
Disputants’ and lawyers’perceptions that the third party
was not biased and was prepared for the session are
associated with favorable assessments of the process
and outcome of all ADR processes.

DDiissppuuttee  aanndd  DDiissppuuttaanntt  CChhaarraacctteerriissttiiccss

Research examining which dispute and disputant
characteristics are associated with better outcomes has
been conducted primarily on the mediation process. The
contentiousness of the disputants’ relationship impedes
settlement in divorce and community mediation but
not in general civil and small claims mediation, which
involves few intimate or ongoing relationships. In addi-
tion, divorcing couples with a more contentious
relationship are more likely to be dissatisfied with the
settlement, remain bitter, and bring subsequent lawsuits.

Across mediation settings, other indicators of more
intense conflicts, such as poor communication, greater
disparity in the disputants’ positions, and the denial of
liability, also are associated with a lower likelihood of
settlement.

Not surprisingly, the greater the disputants’ motiva-
tion to settle and the less disparity between the dis-
putants in that motivation, the more likely they are
to settle. Disputants who misunderstand the goals of
mediation or whose goals are inconsistent with those
of mediation are less satisfied and less likely to settle.
Similarly, lawyers whose expectations about how the
neutral case evaluation session will be conducted are
closer to the approach actually used are more satisfied
with the process. Disputants who are better prepared
for mediation by their lawyers tend to be more likely
to settle and to feel that the process is fair, perhaps
because preparation modifies their expectations or their
actions during the session.

Few studies have examined how antecedent dispute
characteristics affect what goes on during the mediation
session and how that, in turn, affects outcomes. These
studies find that disputants who have a less contentious
relationship or who are more motivated to settle are more
likely to be cooperative and to engage in productive joint
problem solving during mediation. These behaviors, in
turn, are associated with disputants being more likely to
settle, view the mediation process and outcome as fair,
and report improved relationships. More active disputant
participation during mediation also is associated with
more favorable outcomes. The few studies that have
examined lawyers’ impact on mediation suggest that
how cooperative the lawyers are during the session is
related to settlement and to disputants’ assessments of
the process.

The research findings are mixed with regard to
whether or not there is a relationship between settle-
ment and dispute complexity, which has been defined
in different studies as the number of disputants, the
number of disputed issues, or the complexity of the
issues in dispute. A majority of mediation studies find
that legal case type categories (e.g., tort, contract) and
the size of the monetary claim are not related to settle-
ment or to disputants’ assessments of mediation. A
majority of arbitration studies, however, find that dis-
putants are more likely to appeal the arbitrator’s deci-
sion in cases involving larger dollar claims and in tort
rather than contract cases.

Roselle L. Wissler

See also Legal Negotiation; Procedural Justice
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AMBER ALERT SYSTEM

The AMBER Alert system was designed to help rescue
missing children. Law enforcement entities release
information about the child and the perpetrator through
public announcements on television, roadside signs,
and the Internet. Citizens are expected to remember the
information and report sightings to the police. Although
the system has not been well evaluated, a number of
social science methods used in other areas (e.g., eyewit-
ness memory research, bystander effect) may be applic-
able. Concerns have been raised that the program has
been overused by the authorities, who issue alerts in
nonserious cases, and that alerts are most “effective”
when relatively little threat is posed, such as when a
child is abducted by a parent.

AMBER Alert and Social Science

The AMBER Alert system makes many assumptions
about human behavior that remain untested. The sys-
tem assumes that individuals have the ability to remem-
ber the information presented in the alert and to identify
the perpetrator or the child at a later time. Research on
cognitive load and exposure duration suggests that brief
messages presented while the recipient is busy (e.g.,

driving a car) may not be acquired, although these
notions have not been tested with AMBER Alert
messages. Retention failure and memory reconstruc-
tion may also make it difficult to properly remember
the alert message. Retrieval problems, such as source
attribution errors, may also make it difficult for citizens
to fulfill their role in the AMBER Alert system.
Eyewitness memory research has indicated that indi-
viduals are not always able to recognize a face seen
before; this can be especially true for faces of another
race. These research techniques could be used to test
citizens’ ability to become informants.

Social influences and individual differences could
affect one’s willingness to report. Informants may feel
that they are too busy to get involved with an investiga-
tion, or they could decide that because other citizens
will report the sighting, there is no need for them to
report (i.e., the bystander effect). The people around
informants could doubt their memory, influencing them
not to report. On the other hand, the high severity of a
crime may make informants more likely to report.
Gender, race, and past experiences with the police have
also been shown to affect one’s willingness to help.
Although these studies were not conducted using
AMBER Alert as a framework, they may suggest
avenues for future study.

There is also concern that AMBER alerts will lead to
“AMBER fatigue,” a phenomenon in which individuals
stop paying attention to the alerts because they have
seen so many of them. There is also concern that the
great number of alerts could lead to a heightened level
of public fear and to perceptions that abductions are
more common than they actually are, as suggested by
research on the availability heuristic and social con-
struction of fear by the media. Alternately, the presence
of the AMBER Alert system could convince people that
the system is deterring abductions; this could lead to
a reduction in the perceived need for prevention
programs. Stories of abductions by strangers (which
AMBER Alert was designed to address) may lead to a
neglect of the more frequent problem of abductions by
family members. Counterfactual thinking and hindsight
bias can affect perceptions of the system: A rescue after
an alert was issued or a child’s death after a failure to
issue an alert may seem like inevitable outcomes, thus
bolstering the system’s perceived effectiveness.

Finally, AMBER alerts can affect perpetrators. It is
possible that alerts can deter criminals or encourage
them to return the child safely. It is, however, also pos-
sible that they will encourage copycat abductions by
publicity-seeking criminals. Seeing an alert could also
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lead a criminal to kill and dispose of the child more
quickly than he or she had planned.

AMBER Alert Research

A few researchers have attempted to test the effective-
ness of the system. An examination of 233 AMBER
alerts issued in 2004 revealed that, despite the inten-
tion of focusing AMBER alerts on only serious abduc-
tion cases (which generally involve strangers), 50%
of the alerts studied involved familial abductions,
another 20% involved hoaxes or confusions, and only
30% actually involved abduction by strangers. The
researchers recommended stricter adherence to the
restrictive issuance criteria recommended by the U.S.
Department of Justice to avoid overuse of the system.

There has also been one attempt to determine how
effective AMBER Alert is in accomplishing its key
goal, which is saving abducted children’s lives in the
worst cases (often called “stereotypical” abductions).
The researchers found that, despite claims by some
practitioners that AMBER alerts have helped rescue
hundreds of children, successful recovery is most likely
when the victim is abducted by a parent and least likely
when the child is abducted by a stranger. Since prior
research has shown that most children abducted by par-
ents are not harmed (regardless of whether an alert was
issued or not), researchers questioned the effectiveness
of alerts and their ability to “save” lives.

In addition to these issues, there might be obstacles
to AMBER alerts routinely functioning as intended. For
practical reasons, it is very difficult to learn of an abduc-
tion and issue an alert within the small, critical window of
opportunity that exists in the worst cases. Despite the rea-
sonableness of insisting that AMBER alerts only be issued
in serious scenarios, there is an inherent dilemma in deter-
mining the level of threat actually posed when a child is
missing and might or might not have been abducted.

Monica K. Miller and Timothy Griffin

See also Eyewitness Memory; Reporting Crimes and
Victimization; Sex Offender Community Notification
(Megan’s Laws); Victimization

Further Readings

Griffin, T., Miller, M. K., Hammack, R., Hoppe, J., &
Rebideaux, A. (2007). A preliminary examination of
AMBER Alert’s effects. Criminal Justice Policy Review. 

Hargrove, T. (2005). False alarms endangering future
of Amber Alert system. New York: Scripps Howard
News Service.

Miller, M. K., & Clinkinbeard, S. S. (2006). Improving
the AMBER Alert system: Psychology research
and policy recommendations. Law and Psychology
Review, 30, 1–21.

Miller, M. K., Griffin, T., Clinkinbeard, S. S., & Thomas, R. M.
(2006, April). The psychology of AMBER Alert:
Unresolved issues and policy implications. Paper
presented at the Western Social Science Association
Conference, Phoenix, AZ.

AMERICAN BAR ASSOCIATION

RESOLUTION ON MENTAL DISABILITY

AND THE DEATH PENALTY

The question of how individuals with severe mental
disabilities should be sentenced when they are con-
victed of capital (death penalty) crimes is a vexing one
in U.S. society. On one hand, the death penalty is an
established part of the criminal justice system in the
United States, which exists in part as a reflection of our
society’s outrage in response to certain kinds of violent
crime. On the other hand, in the words of former U.S.
Supreme Court Chief Justice Earl Warren, a society’s
“evolving standards of decency that mark the progress
of a maturing society” require that we recognize that
there must be exceptions to this most extreme form of
punishment. This entry describes the Resolution of the
American Bar Association on Mental Disability and the
Death Penalty, which was endorsed by the American
Psychological Association and other professional orga-
nizations, and the Resolution’s approach to the difficult
problem of mental disability and capital punishment.

The American Bar Association (ABA) formed an
interdisciplinary task force to consider this problem.
The Task Force on Mental Disability and the Death
Penalty (hereinafter “Task Force”) was established by
the ABA’s Section of Individual Rights and Responsibil-
ities and chaired by Ronald Tabak (Task Force, 2006).
Many of the 24 members of the Task Force were attor-
neys, including representation from the National
Alliance on Mental Illness, but there were also represen-
tatives from the American Psychological Association
(the three authors of this entry) and the American Psy-
chiatric Association. The Task Force worked for 2 years
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(April 2003 to March 2005) on considering, debating,
and crafting the Resolution that is quoted in this entry. It
was approved by the ABA in August 2006, after having
previously been endorsed by the American Psychologi-
cal Association, the American Psychiatric Association,
and the National Alliance on Mental Illness.

One of the important initial questions facing the Task
Force was whether mental disability should constitute a
per se bar to capital punishment—that is, whether indi-
viduals with certain kinds of mental disability should
not need to demonstrate anything further in order to
be excluded from consideration for the death penalty.
There were differing views among Task Force members
on this question. The vast majority of questions in men-
tal health law require consideration not only of mental
disability but also of specific functional legal capacities
that vary according to the legal question, and the rela-
tionship between the mental disability and the func-
tional capacities. For example, an individual with a
severe mental disability would not be adjudicated
incompetent to stand trial only on the basis of that dis-
ability; the court would also consider the functional
legal criteria involving a rational and factual understand-
ing of the individual’s legal situation and the capacity to
assist counsel in his or her own defense. The defendant
who experiences deficits in these functional legal capac-
ities that are caused by symptoms of a severe mental dis-
ability is much more likely to be adjudicated
incompetent to stand trial by a court.

So it did not appear sufficient to craft a resolution
on the theme that those with mental disability should
be excluded from the death penalty on that basis
alone. Throughout most of the Resolution, the Task
Force used the consideration of mental disability,
functional legal criteria, and causal connection in for-
mulating its language.

To complicate matters further, however, there is
some important case law, in the form of decisions by
the U.S. Supreme Court, indicating that in some
instances the defendant’s mental condition or age is
sufficient by itself to exclude that individual from capi-
tal punishment. In Atkins v. Virginia (2002), the U.S.
Supreme Court decided that the Eighth Amendment of
the Constitution bars capital punishment for individuals
with mental retardation on the basis that it is a cruel and
unusual punishment. This decision was followed by
another case, Roper v. Simmons (2005), in which the
Supreme Court held that execution of those under the
age of 18 at the time of the offense was also constitu-
tionally prohibited under the Eighth Amendment.

Faced with the choice of whether to apply “mental dis-
ability” to capital punishment as the Supreme Court did
in Atkins and Roper, with the disability itself constitut-
ing sufficient grounds for an exclusion, or to use the
more established approach used in virtually all other
questions in mental health law, the Task Force adopted
a two-dimensional approach. Consistent with Atkins,
the first prong of this Resolution proposes that those
with significant limitations in their intellectual func-
tioning and adaptive behavior (criteria associated with
mental retardation) be excluded from consideration for
capital punishment on that basis alone. However, indi-
viduals with “severe mental disorder or disability”
would need to demonstrate both the existence of such a
disorder/disability and the resulting impairment in
functional legal capacities at the time of the offense (the
Resolution’s second prong) or following sentencing
(the third prong). This two-dimensional approach has
the advantage of not only recognizing the Court’s hold-
ing that a specific kind of disability (mental retardation)
is sufficient in itself to exclude defendants with this dis-
ability from capital sentencing but also acknowledging
the longstanding demand for considering both nature of
disability and relevant functional legal capacities in
other areas of mental health law.

Finally, the Task Force sought to fill an important
gap in the law regarding competence for execution,
which applies when a defendant who receives a death
sentence begins to demonstrate symptoms of a severe
mental disability after sentencing but before execu-
tion. In Ford v. Wainwright (1986), the U.S. Supreme
Court held that execution of an incompetent prisoner
constitutes cruel and unusual punishment, which is
proscribed by the Eighth Amendment. However, the
Court did not specify what criteria should be used to
determine whether the prisoner is incompetent for
execution. The Resolution provides suggested criteria
that expand on the language used by Justice Lewis
Powell, in his concurring opinion in Ford, to the effect
that the prisoner’s understanding of the nature of cap-
ital punishment and why it is imposed in this particu-
lar case ought to be the relevant test. (Since Justice
Powell’s opinion concurred with the majority on
many points but was not part of the majority opinion,
his language regarding the criteria for competence for
execution did not become officially recognized as part
of the Ford decision and hence applicable to other
cases involving competence for execution. Some
states have adopted this language as part of their law
in this area, but they are not required to do so as they
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would have been if the language had been included in
the majority’s decision.)

The Resolution (Quoted From 
the Task Force)

RESOLVED, That the American Bar Asso-
ciation, without taking a position support-
ing or opposing the death penalty, urges
each jurisdiction that imposes capital pun-
ishment to implement the following policies
and procedures:

1. Defendants should not be executed or sentenced
to death if, at the time of the offense, they had signifi-
cant limitations in both their intellectual functioning and
adaptive behavior, as expressed in conceptual, social,
and practical adaptive skills, resulting from mental retar-
dation, dementia, or a traumatic brain injury.

2. Defendants should not be executed or sentenced
to death if, at the time of the offense, they had a severe
mental disorder or disability that significantly impaired
their capacity

a. to appreciate the nature, consequences or wrong-
fulness of their conduct,

b. to exercise rational judgment in relation to con-
duct, or

c. to conform their conduct to the requirements of
the law.

A disorder manifested primarily by repeated crimi-
nal conduct or attributable solely to the acute effects of
voluntary use of alcohol or other drugs does not, stand-
ing alone, constitute a mental disorder or disability for
purposes of this provision.

3. Mental Disorder or Disability after Sentencing
a. Grounds for Precluding Execution. A sentence of

death should not be carried out if the prisoner has
a mental disorder or disability that significantly
impairs his or her capacity
i. to make a rational decision to forgo or termi-

nate post-conviction proceedings available to
challenge the validity of the conviction or
sentence;

ii. to understand or communicate pertinent infor-
mation, or otherwise assist counsel, in relation
to specific claims bearing on the validity of
the conviction or sentence that cannot be
fairly resolved without the prisoner’s partici-
pation; or

iii. to understand the nature and purpose of the
punishment, or to appreciate the reason for its
imposition in the prisoner’s own case.

Procedures to be followed in each of these categories
of cases are specified in (b) through (d) below.

b. Procedure in Cases Involving Prisoners Seeking
to Forgo or Terminate Post-Conviction Proceed-
ings. If a court finds that a prisoner under sen-
tence of death who wishes to forgo or terminate
post-conviction proceedings has a mental disor-
der or disability that significantly impairs his or
her capacity to make a rational decision, the
court should permit a next friend acting on the
prisoner’s behalf to initiate or pursue available
remedies to set aside the conviction or death
sentence.

c. Procedure in Cases Involving Prisoners Unable
to Assist Counsel in Post-Conviction Proceedings.
If a court finds at any time that a prisoner under
sentence of death has a mental disorder or disabil-
ity that significantly impairs his or her capacity to
understand or communicate pertinent informa-
tion, or otherwise to assist counsel, in connection
with post-conviction proceedings, and that the
prisoner’s participation is necessary for
a fair resolution of specific claims bearing on the
validity of the conviction or death sentence, the
court should suspend the proceedings. If the court
finds that there is no significant likelihood of
restoring the prisoner’s capacity to participate in
post-conviction proceedings in the foreseeable
future, it should reduce the prisoner’s sentence to
the sentence imposed in capital cases when exe-
cution is not an option.

d. Procedure in Cases Involving Prisoners Unable
to Understand the Punishment or Its Purpose.
If, after challenges to the validity of the convic-
tion and death sentence have been exhausted
and execution has been scheduled, a court finds
that a prisoner has a mental disorder or disabil-
ity that significantly impairs his or her capacity
to understand the nature and purpose of the pun-
ishment, or to appreciate the reason for its impo-
sition in the prisoner’s own case, the sentence
of death should be reduced to the sentence
imposed in capital cases when execution is not
an option.
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Discussion

This Resolution does not take a position on the death
penalty generally. Neither the ABA, which organized
the Task Force and ultimately approved the Resolution,
nor organizations such as the American Psychological
Association, the American Psychiatric Association, or
the National Alliance on Mental Illness intended their
endorsement to reflect a broader position on capital
punishment applicable beyond the scope of the
Resolution.

In some respects, this Resolution is largely consistent
with established law. In Prong 1, for example, the Res-
olution language is quite consistent with the Supreme
Court’s decision in Atkins, although it does expand the
possible reasons for significantly limited intellectual
functioning and adaptive behavior so that it now
includes mental retardation as well as other possible
sources of deficit (e.g., dementia, brain injury).

In other respects, however, the Resolution goes well
beyond what is presently established under the law. It
proposes to exempt from capital punishment those
who, at the time of the offense or prior to execution,
display both severe mental disability and impaired
functional legal capacities. It does so in a traditional
fashion, without the per se bar of a specific kind
of mental disability or the defendant’s age. However,
there is no question that what is proposed in the
Resolution’s second and third prongs would change
the law in some significant ways if the Resolution’s
language were adopted by state legislatures and used
by appellate courts.

This Resolution should not be interpreted as an
attempt to absolve offenders of responsibility for their
actions or exempt them from punishment. But it does
recognize that there are degrees of culpability for very
serious offenses and that severe mental disability may
reduce that culpability somewhat. Even for those who
might meet the criteria described in this Resolution,
however, the reduction in sanction is from a death
sentence to life incarceration—an attempt to balance
our society’s interest in punishing the guilty with
the importance of punishing them as culpability and
fairness dictate.

Kirk Heilbrun, Joel Dvoskin,
and Diane Marsh

See also Competency for Execution; Death Penalty; Mental
Illness and the Death Penalty
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AMERICANS WITH

DISABILITIES ACT (ADA)

Psychologists may become involved with the Ameri-
cans with Disabilities Act (ADA) through consulta-
tions with employers and workers or as an expert
witness in litigation involving the act. In all these roles,
the psychologist must gain an understanding of the
many definitions in the act and the Equal Employment
Opportunity Commission (EEOC) regulations man-
dated by it. The ADA not only is a valuable tool for
use by disabled people against discrimination but
also an arena of practice for forensic psychologists.
Although the ADA is a complex mixture of definitions
and rules, the forensic practitioner may enter this arena
using many of the skills developed in tort cases or
in civil rights cases involving sex or race. This entry
describes the ADA, discusses the roles that psycholo-
gists may play in workplace consultations, and exam-
ines the use of psychological evaluations in litigation
related to disability.

Background of the ADA

The ADA was signed into law in 1990 and came into
effect 2 years later. The law was designed to eliminate
discrimination against people with disabilities. The
statute (42 U.S.C. 12101, Section 2 b (1), 1992)
enabled the development of regulations by the EEOC
and has been shaped by a number of U.S. Supreme
Court decisions. The most obvious impact of the ADA
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is seen in its transformation of buildings, roads, side-
walks, buses, and restrooms into places where people
with disabilities may function with fewer barriers.

However, the advocates of disabled people who
framed the ADA were more ambitious. The law intends
to prevent individuals with disabilities from being dis-
criminated against in hiring, training, compensation,
and benefits. Under the ADA, it is illegal to classify an
employee on the basis of disability or to participate in
contracts that have the effect of discriminating against
people with disabilities. The use of tests or other quali-
fication standards that are not job related but result in
screening out individuals with disabilities is also
banned. Like the Civil Rights Act of 1964, the ADA pro-
tects workers who file complaints with the EEOC or
other agencies from retaliation by their employers.
Under the ADA, employers are required to provide “rea-
sonable accommodation” for workers with disabilities
who could qualify for jobs with appropriate assistance.

Mental Disabilities in the ADA

Forensic psychologists working in cases involving the
ADA must have an understanding of the specific def-
initions that shape how the act is used. An important
definition in the act is the definition of disability:
(1) a physical or mental impairment that substantially
limits one or more of the major life activities of an
individual, (2) a record of such an impairment, or
(3) being regarded as having such an impairment.

A qualified individual with a disability is a person
with a disability who has the basic qualifications for
the job, including the skills, experience, education,
and other job-related requirements required for the
position the person either currently holds or wishes to
obtain. In the context of the ADA, a qualified individ-
ual with a disability, with or without reasonable
accommodation, can perform the essential functions
of that job.

An impairment becomes a disability when it
adversely affects one or more major life activities. One
first considers the impact of the disability on non-work-
related activities, which include self-care, sleeping,
reading, and concentrating. If none of those basic
human activities are affected, the inquiry shifts to work-
related activities. The impairment must be considered
severe enough to “substantially limit a major life activ-
ity.” How much restriction on essential life activity is
caused by the disability is one metric, but the act also

allows for consideration of the duration of the disability.
Temporary disability is not considered, and chronic and
recurring conditions must be considered substantially
limiting while they are active.

Mental impairment refers to “any mental or psycho-
logical disorder, such as . . . emotional or mental illness.”
The ADA provides examples of mental or emotional ill-
nesses, such as major depression, bipolar disorder, anxi-
ety disorders, and schizophrenia. Although not listed in
the ADA itself, EEOC regulations also include personal-
ity disorders as potentially disabling conditions and point
to the Diagnostic and Statistical Manual of Mental Dis-
orders (currently the DSM-IV-TR) as the appropriate ref-
erence for determining the symptoms associated with
mental disorders. The ADA specifically excludes
conditions related to sexuality, such as homosexuality,
bestiality, transvestism, transexualism, pedophilia, exhi-
bitionism, voyeurism, or gender identity disorders not
related to physical impairments. In addition, the act
excludes other behaviors of which Congress did not
approve, including compulsive gambling, kleptomania,
pyromania, and psychoactive substance abuse disorder
resulting from the illegal use of drugs.

In general, the disabled worker must conduct him-
self or herself in the workplace just like other workers,
unless the disability is causing conduct problems on the
job. In those situations, the employer must provide rea-
sonable accommodations that would allow the worker
to meet conduct requirements. If a worker’s behavior
constitutes “a significant risk of substantial harm to the
health and safety of the individual or others that cannot
be eliminated or reduced by reasonable accommoda-
tion,” it may be considered a direct threat. The ADA
allows workers who pose a direct threat to be fired or
removed from the affected position.

The ADA treats the abuse of illegal substances dif-
ferently than the abuse of legal ones. Current illegal
drug use, including abuse of prescription drugs, is not
protected by the ADA. Rehabilitated illegal drug users
are protected, and the existence of a history of illegal
drug use may not be a basis for discharge or disci-
pline, although a relapse may legitimately trigger dis-
charge. Workers who have addictions to legal drugs,
such as alcohol, must experience a substantial limita-
tion in a major life activity to be covered by the ADA.
Alcohol-dependent workers with excessive absen-
teeism who report to work drunk or who endanger
other workers because of their dependence are subject
to the same discipline as other workers.
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Psychological Consultations With
Employers and Workers

AAccccoommmmooddaattiioonn  PPllaannss

The ADA mandates that an employer work with
each disabled employee to develop a plan that takes
into account the worker’s disability, the worker’s
strengths, and the nature of the job. Psychologists may
assist the employer to help craft an accommodation
plan to allow the worker to function in the workplace.
This may be done through changes in work hours or
supervision levels or by simply providing time off for
psychotherapy sessions.

RReettuurrnn--ttoo--WWoorrkk  EEvvaalluuaattiioonnss

Workers with mental disabilities may experience
fluctuations in their illnesses that result in extended
absences from the workplace. In these situations, the
employer may require that the worker undergo a psy-
chological evaluation to determine if the worker may
effectively return to the workplace without irremedia-
ble deficits in work functioning or dangers to the
worker or others. In these situations, the psychologist
obtains information concerning the demands of the
job. The next task is to determine if the worker can
perform essential job functions with or without rea-
sonable accommodation.

The psychologist may provide information about
what accommodations may be made, which might
include altering the interpersonal demands of the work-
place, changing the environmental conditions, changing
the worker’s shift, and eliminating distractions. In addi-
tion to reviewing the worker’s documented medical and
mental records, the examining psychologist may admin-
ister a battery of tests. Cognitive assessment may be
required in situations in which the mental disability
may affect attention, concentration, or the ability to
work quickly. Personality assessment may add addi-
tional information about existing patterns of psy-
chopathology in relation to the worker’s history or the
symptom picture that predicated the worker’s departure
from the workplace. A full clinical history and interview
is part of this assessment and should include a detailed
vocational history to determine whether the presented
impairments have caused the worker problems in the
past. A history of relationships, both on and off the job,
will illuminate the existence of interpersonal impair-
ments that could limit vocational functioning.

The assessment should result in the psychologist’s
opinion about whether the worker is disabled under the
definitions of the ADA. Then, the psychologist deter-
mines if the worker’s disability is amenable to reason-
able accommodation within the range of alternatives
that are feasible for that employer. This decision, as all
others in relation to the ADA, is related to the nature of
the employer’s business, the number of employees, the
cost of the accommodations, and other factors. For a
small employer, changes in the worker’s schedule may
not be reasonable, while for a large employer, more
extensive changes in the workplace may be practical.

The psychologist’s active participation in discus-
sions with the employer and the worker can result in a
return-to-work plan that meets the worker’s needs and
allows for the employer to return a trained and func-
tioning employee to duty. The psychologist should lis-
ten to all the parties to craft a viable course of action
for the employee’s return to work.

Litigation-Related Evaluations 
and Consultations

FFaaiilluurree  ttoo  PPrroovviiddee  RReeaassoonnaabbllee
AAccccoommmmooddaattiioonn

The ADA allows workers to sue employers for a
number of acts and omissions in relation to the ADA.
The worker may claim that the employer has failed to
provide reasonable accommodation for a disability or
has refused to hire a disabled employee. Assessment
of plaintiffs in these cases involves evaluations similar
to those used in return-to-work contexts because
the psychologist is called on to compare the worker’s
skills with the job requirements to determine if
changes in the workplace would allow the worker to
perform essential job functions. Employers may claim
that no amount of accommodation would bring
the worker up to a functional level, that the proposed
accommodations are not feasible or would impose an
undue hardship on the employer, that reasonable
accommodation has been offered to the worker but
was rejected, or that no effective accommodation
exists for that worker in that job setting.

These evaluations should meet the standards for any
litigation-related evaluation and include gathering a
thorough history, reviewing the appropriate job, men-
tal health, and medical records, appropriate psycholog-
ical testing, and collateral interviews. The psychologist
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should prepare a report consistent with professional
standards and be prepared to be questioned in deposi-
tion or in open court.

DDiissppaarraattee  TTrreeaattmmeenntt  aanndd
DDiissppaarraattee  IImmppaacctt  EEvvaalluuaattiioonnss

If a worker is disabled according to the ADA and has
not been hired, has been denied promotion, or has been
fired, and nondisabled workers who are similarly situ-
ated have been treated more favorably, the disabled
worker may have a claim for disparate treatment. If the
disabled worker has experienced an adverse job action
that is not a result of the employer’s overt discrimina-
tion but is a result of a policy that was designed to be
neutral toward people with disabilities, the worker may
have a claim for disparate impact.

Psychological evaluation in these cases focuses on
the impact of the nonhire, firing, or nonpromotion.
Emotional damages may flow from these adverse job
actions, and the impact of changes in income and lost
future job opportunities may be considered. Psycho-
logical evaluations in these cases may more closely
resemble evaluations in personal injury or workers’
compensation cases, as reasonable accommodation is not
an issue. Interviews with family members and friends
may assist in determining if the worker has suffered
emotional harm because of the employer’s actions.

RReepprriissaall  ffoorr  PPrrootteecctteedd  CCoonndduucctt

If a worker files a complaint with the EEOC or
other similar agency and is subsequently the recipient
of adverse treatment or discharge from his or her
employer, that employee may file a claim for reprisal.
Psychological evaluation of these cases may follow
the parameters of evaluations in disparate treatment
and impact cases.

DDiissaabbiilliittyy  HHaarraassssmmeenntt  aanndd  
HHoossttiillee  WWoorrkk  EEnnvviirroonnmmeenntt

In some situations, disabled individuals experience
harassment or hostile work environments because of
their disability status. In these situations, the plaintiff
must show that he or she is disabled and that because of
the disability, he or she was subjected to physical or
verbal conduct so offensive that a reasonable person
would consider the work situation to be a hostile work
environment. Also, the plaintiff must show that the

employer failed to take prompt remedial action to stop
the harassment. Evaluations for hostile work environ-
ment would follow the same pattern as outlined above.

William E. Foote

See also Disparate Treatment and Disparate Impact
Evaluations; Forensic Assessment; Return-to-Work
Evaluations
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AMICUS CURIAE BRIEFS

Amicus curiae literally means “friend of the court,” and
the author of an amicus curiae brief is an entity who
wishes to provide legal, scientific, or technical informa-
tion to a court to aid its decision. An amicus is not a
party to the case entitled to be heard as a matter of right
but an individual or an organization granted discre-
tionary leave to file a written brief to provide insight
into an issue that the parties to the case may not be able
to have because of lack of time, space, or expertise.
Amicus curiae briefs have influenced the outcomes of
many landmark legal cases. The American Psychologi-
cal Association (APA) regularly seeks leave to file ami-
cus briefs, as do a host of other individuals and
organizations.

Overview

The U.S. adversarial legal system looks to the parties
to present the information necessary for the judge
or jury to decide the questions presented by a case.
The amicus curiae brief is a vehicle for people or
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organizations, not joined as parties or otherwise enti-
tled to be heard in the case, to provide the judiciary
with insights or analysis that would otherwise be lack-
ing in decisions of significant import.

Amici lack important rights that parties enjoy. For
example, amici have no right to settle or refuse to settle
claims, to raise a claim or a defense that the parties did
not, or even to join a person that the parties did not.
There is no constitutional right to file an amicus brief.
The opportunity to be heard as an amicus rests with the
discretion of the court before whom the case is pending
or, in federal court, the consent of the parties or permis-
sion of the court. Typically, amicus briefs are thought to
address transcendent questions of law decided at the
appellate stage of a case. But it is within the discretion
of the court to accept an amicus brief at trial as well as
on appeal, whether labeled a pure or a mixed question of
law or fact.

A Brief History

Authors such as Simpson and Vasaly have traced the
roots of the amicus curiae brief to ancient Rome, where
briefs were submitted to provide legal expertise directly
to the judiciary at their discretion. Seventeenth-century
England provides the first known occurrence of what is
now understood as an amicus brief to aid judges in
avoiding legal errors and maintaining judicial honor.
The first known instance in the United States was when
an amicus curiae brief was requested of House Speaker
Henry Clay in 1812 by the Supreme Court to aid the
Court in the application of law to a land dispute between
two states. It was not long after this use of an amicus
curiae brief that the practice of filing amicus briefs in
appellate courts began in earnest. Although the core pur-
pose of the amicus curiae brief has always been a non-
partisan effort to educate the court and not to advance
the interests of a specific party, there has always been a
tension between these motivations.

The amicus curiae brief may seek to serve numer-
ous functions categorized by Simpson, include the fol-
lowing: (a) to address issues of policy; (b) to provide a
more appealing advocate; (c) to support the granting of
a Supreme Court review; (d) to supplement the brief of
a party; (e) to give a historical perspective; (f) to pro-
vide technical or scientific aid; (g) to endorse a partic-
ular party in the case; and (h) to try and correct, limit,
publish, or “depublish” an issued judicial opinion.
These functions are not mutually exclusive; thus an
amicus curiae brief may serve multiple purposes.

PPrreevvaalleennccee  aanndd  IInnfflluueennccee  
ooff  tthhee  AAmmiiccuuss  CCuurriiaaee  BBrriieeff

The prevalence of amicus curiae briefs submitted to
the courts, and the Supreme Court in particular, has
increased over time. During the first few decades of the
20th century, Kearney and Merrill found that amicus
curiae briefs were only filed in approximately 10% of
the Supreme Court’s cases. This practice has increased
dramatically. For example, in the most recent decades,
at least one amicus curiae brief has been filed in at least
85% of the Court’s cases that incorporated oral argu-
ments. Thus, today, cases with no amicus curiae filings
have become the anomaly.

As the number of amicus curiae briefs filed has
increased over time, so has the ability of the amicus
curiae brief to influence the outcome of court cases,
especially where there are many amicus curiae briefs
that aid the parties in strong calls for change in the
areas of social policy. Amicus curiae briefs that focus
on social policy instead of pure legal argument have
come to be known as “Brandeis briefs,” named for the
first filing by Louis Brandeis, later appointed a
Supreme Court justice. Brandeis’s use of a nonlegally
oriented brief to highlight social science data has
become a model for presenting such information.

Perceptions of the 
Amicus Curiae Brief

Perceptions of the use and utility of amicus curiae
briefs vary widely within the legal profession. From
one point of view, the amicus curiae brief is a benefi-
cial vehicle, providing arguments, technical informa-
tion, or authorities not included by the parties. Those
agreeing with this view point to the numerous refer-
ences to amicus curiae briefs in many court opinions to
suggest that courts find amicus curiae briefs helpful.

Some members of the legal community hold an
opposite view. Many judges report that amicus curiae
briefs replay the arguments put forth by the parties
and provide the court little or no assistance. Those
who subscribe to this view contend that amicus curiae
briefs are a nuisance, burdening judges and their staffs
yet providing few, if any, benefits. For those who view
the amicus curiae brief in this way, either prohibiting
or limiting the submission of amicus curiae briefs
would improve the judicial system.

Finally, a middle ground regarding the amicus curiae
brief acknowledges its prevalence and its potential
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utility but cautions that amicus curiae briefs are most
often filed by large, resourceful organizations. While
amicus curiae briefs may prove helpful, researchers
including Kearney and Merrill caution that inequality in
organizational power, interest, and influence should be
considered when contemplating an amicus curiae brief.

The APA as a Friend 
of the Court

The APA has been a prolific author of amicus curiae
briefs. It has submitted amicus curiae briefs in cases
presenting issues that can potentially affect the inter-
nal practices of the APA or its membership as well as
external issues of social import that may affect the
welfare of populations served by the APA. The topics
of APA amicus briefs cover a wide gamut, ranging
from scientific research and testing, psychological
practice, and treatment of the mentally ill to abortion,
sexual orientation, affirmative action, and the death
penalty. While the wide range of amicus curiae brief
topics are as diverse as the United States itself, in each
specific case, the APA perceived either an important
social value or an internal necessity in speaking as a
“friend of the court.”

The APA offers full-text copies of numerous ami-
cus curiae briefs on its Web site, including briefs
submitted in “landmark” cases. As an example, in
Planned Parenthood of Southeastern Pennsylvania
v. Casey (1992), the APA presented amicus briefs con-
taining extensive psychological research to assist the
Supreme Court’s scrutiny of a Pennsylvania law requir-
ing married women to obtain consent from their hus-
bands before obtaining an abortion. The APA’s amicus
brief presented research that such a restriction sup-
plants a woman’s rational choice and places an unfair
and potentially harmful burden on women who have
compelling reasons not to inform their husbands of
their choice. The Supreme Court found that the Penn-
sylvania law placed an unacceptable burden on women
and declared the law unconstitutional.

In the Court’s 2005 decision in Roper v. Simmons,
which presented the constitutionality of imposing
the death penalty on someone who was under 18
when the murder was committed, the APA presented
research on juvenile behavior, maturity, decision-
making ability, and criminology. In a 5:4 decision, in
which the research presented by APA was central,
the Supreme Court held that the Eighth Amendment
of the Constitution prohibits the imposition of the

death penalty on juveniles under the age of 18 when
the crime was committed.

Daniel W. Shuman

See also Expert Psychological Testimony; U.S. Supreme
Court

Further Readings

Barrett, G. V., & Morris, S. B. (1993). The American
Psychological Association’s amicus curiae brief in Price
Waterhouse v. Hopkins: The values of science versus the
values of the law. Law and Human Behavior, 17, 201–215.

Ennis, B. J. (1984). Symposium on Supreme Court advocacy:
Effective amicus briefs. Catholic University Law Review,
33, 603.

Fiske, S. T., Bersoff, D. N., Borgida, E., Deaux, K., &
Heilman, M. E. (1991). Social science research on trial:
Use of sex stereotyping research in Price Waterhouse v.
Hopkins. American Psychologist, 46, 1049–1060.

Kearney, J. D., & Merrill, T. W. (2000). The influence of
amicus curiae briefs on the Supreme Court. University of
Pennsylvania Law Review, 148, 743.

Krislov, S. (1963). The amicus curiae brief: From friendship
to advocacy. Yale Law Journal, 72, 694.

Planned Parenthood of Southeastern Pennsylvania. v. Casey,
505 U.S. 833 (1992).

PsycLAW: APA’s amicus briefs. (n.d.). Retrieved January 28,
2007, from http://www.apa.org/psyclaw/amicus.html

Roper v. Simmons, 543 U.S. 551 (2005).
Simpson, R. W., & Vasaly, M. R. (2004). The amicus brief:

How to be a good friend of the court (2nd ed.). Chicago:
American Bar Association.

Walbot, S. H., & Lang, J. H. (2003). Amicus briefs: Friend or
foe of Florida courts? Stetson Law Review, 32, 269.

ANTISOCIAL PERSONALITY

DISORDER

Antisocial personality disorder (ASPD) is charac-
terized by a lifelong pattern of behavior that vio-
lates the law and other people’s rights. Its primary
relevance to the field of psychology and law stems
from its association with criminal and violent
behavior, as well as its implications for attempting
to reduce the risk thereof through treatment. This
entry reviews the diagnostic criteria for ASPD, its
phenomenology (common attitudinal, cognitive,
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emotional, and behavioral features), assessment
approaches, treatment issues, etiological factors,
and current controversies.

Description

There are a number of definitional elements to person-
ality disorder (PD) generally that apply to ASPD. A PD
is a pattern of inflexible interpersonal relations, behav-
ior, and internal experiences (emotional, cognitive, or
attitudinal tendencies) that is stable across the life span
and starts in adolescence (or early adulthood). It is
inconsistent with cultural norms or expectations and
involves distress or impairment to the individual. The
core of ASPD involves consistently disregarding social
norms or rules and violating other people’s rights.

The official diagnostic criteria for ASPD, as with
all PDs, are provided by the Diagnostic and Statistical
Manual of Mental Disorders, currently in its fourth
edition, which includes a textual revision (DSM-IV-
TR), published by the American Psychiatric Associa-
tion. To receive a diagnosis of ASPD, an individual
must be at least 18 years old; there must be evidence
of conduct disorder (CD) with an onset before the age
of 15; antisocial behavior must not be limited in its
occurrence solely within the course of schizophrenia
or a manic episode; and there must be a pattern of vio-
lating or disregarding others’ rights since the individ-
ual was 15 years old.

More specifically, an individual must meet three of
seven diagnostic criteria—as specified in the DSM-IV-
TR—since the age of 15. Paraphrasing, these include (1)
repeated criminal behavior; (2) frequent lying or manip-
ulation; (3) impulsive behavior; (4) aggression, including
physical violence; (5) jeopardizing other people’s safety
(e.g., driving while intoxicated); (6) being irresponsible
(i.e., refusing to pay one’s bills or debts); and (7) not
experiencing remorse for one’s harmful behaviors.

In addition to meeting at least three of these seven cri-
teria since age 15, an individual must also have shown
evidence of CD prior to the age of 15. Although the DSM-
IV-TR does not specify the number of CD symptoms
required to satisfy this diagnostic criterion, some experts,
and common assessment instruments (see below), have
suggested that as few as 2 (of 15) CD symptoms would
suffice. The 15 symptoms of CD include, among others,
aggressive behaviors (e.g., stealing, fighting, using
weapons, robbery, sexual assault), destroying property,
lying, and other rule-breaking behavior (e.g., skipping
school, running away from home).

Phenomenology, Associated Features,
and Correlates

Attitudinally, individuals with ASPD may hold dis-
paraging views of others and consider them to be
avenues to fulfill their own needs (e.g., for money,
sex, pleasure). They tend to have a hostile and dis-
trustful view of the world, believing that others may
be out to harm or deceive them and hence their own
harmful or deceptive behavior is justified. ASPD is
associated with negative views of societal institutions
such as law enforcement, the judiciary, or the govern-
ment. Procriminal attitudes that support, condone, or
justify criminal behavior are common.

Cognitively, ASPD is associated with impulsive
decision making involving little forethought, even
if negative consequences are serious and probable.
People with ASPD also may show poor concentration
abilities and an impaired ability to devote sustained
attention to routine activities. On the other hand, they
may indeed be able to devote attention to activities that
they consider pleasurable or exciting (e.g., gambling).

Emotionally, some, though not all or even the major-
ity of, people with ASPD show serious deficits in the
depth and breadth of emotional experience. That is, they
tend not to experience extremes (positive or negative) of
emotion, such as despair or love, to the same degree as
people without ASPD. This type of emotional poverty
would be most likely to occur in individuals with ASPD
who also meet definitions of the more classic form of
antisocial personality pathology—namely, psychopathy,
a hallmark of which is emotional detachment.

People with ASPD commonly are prone to negative
emotionality, or the tendency to have feelings of anger,
irritability, hostility, dissatisfaction, unhappiness, dis-
pleasure, and anxiety. Such an emotional disposition
may account, in part, for the tendency of people with
ASPD to have problems initiating or sustaining posi-
tive interpersonal relationships. Furthermore, such
emotional tendencies could explain the increased risk
of suicide-related behavior in ASPD.

Behaviorally, there are numerous correlates of ASPD
that span all domains of life functioning. Perhaps most
notably, ASPD is commonly associated with crimi-
nal and violent behavior. This observation is compli-
cated by the fact that crime and violence form part of
its diagnostic criteria, and hence, not surprisingly, indi-
viduals with ASPD have more crime and violence in
their histories than those without ASPD. However,
ASPD also is predictive of future criminal behavior
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once persons are released from prisons or forensic insti-
tutions. In addition to criminal behavior, risk-taking
behavior is common. This can take a variety of forms,
such as problematic substance use that is associated
with adverse outcomes, such as crime, injury, personal
neglect, or financial difficulties. It also may include irre-
sponsible behaviors, such as reckless driving, failing to
care for children adequately, sexual behavior that puts
others’ safety at risk, or gambling problems.

In terms of more general life functioning, the
effects of ASPD are notable as well. For instance,
ASPD is associated with low socioeconomic attain-
ment, poor employment records and performance,
low educational attainment and success, and unsta-
ble interpersonal relationships. The latter may
include broken ties with one’s family, abuse
and other mistreatment within romantic relation-
ships, and having only friends of convenience.
Furthermore, ASPD predicts increased morbidity
and mortality associated with accidental death and
injury, as well as suicide.

AAssssoocciiaattiioonn  WWiitthh  OOtthheerr  DDiissoorrddeerrss

Most PDs are associated with other PDs, and
ASPD is no exception. It is common for people with
ASPD to show symptoms of other PDs involving dys-
regulation of affect and impulsive behavior, such as
borderline, narcissistic, or histrionic PDs. In addition,
perhaps stemming from the high degree of negative
emotionality commonly present in ASPD, some
depressive and anxiety disorders are overrepresented
in ASPD. Substance-related disorders also are dispro-
portionately present in persons with ASPD relative to
those without.

Assessment

Both self-report and interview-based measures are
available to assess ASPD. Although conducting an
interview is regarded as meeting a higher standard of
clinical care when assessing personality (or other)
pathology, self-report tools may be desirable additions
to an assessment because they tend to be relatively
brief, may be appropriate for group administration, and
do not require an examiner with advanced credentials.
On the other hand, self-reports require cooperation
from the examinee and a minimum level of literacy.

Several (semi)structured interviews exist for assess-
ing ASPD, including the Diagnostic Interview for DSM-
IV Personality Disorders, the Structured Interview for

DSM-IV Personality Disorders, the Personality Disorder
Examination, the Diagnostic Interview Schedule, and
the Composite International Diagnostic Interview.
Perhaps the most widely used and researched semi-
structured interview schedule for use by trained clinicians
in assessing ASPD (and other PDs) is the Structured
Clinical Interview for DSM-IV Axis II Personality
Disorders (SCID–II). Each symptom criterion is
assessed by an item that the interviewer rates using a 3-
point scale (1 = absent or false; 2 = subthreshold; and
3 = threshold or true). Research indicates acceptable
levels of internal consistency, test-retest reliability, and
interrater reliability for the SCID–II ASPD module.

Several self-report measures that include modules
for assessing ASPD also have been developed, such as
the Personality Diagnostic Questionnaire–4 (PDQ–4),
the Assessment of DSM-IV Personality Disorders
Questionnaire, and the Wisconsin Personality Disor-
ders Inventory. Self-reports whose items closely track
the diagnostic criteria, such as the PDQ–4, have
greater clinical relevance to the assessment of ASPD
than those that do not. Although many self-report per-
sonality measures and diagnostic inventories include
scales for assessing features of ASPD (e.g., the
California Psychological Inventory, the Minnesota
Multiphasic Personality Inventory–2, the Millon
Clinical Multiaxial Inventory–III, and the Personality
Assessment Inventory), they often emphasize concep-
tualizations of delinquent personality other than ASPD
(e.g., psychopathy). These scales typically demon-
strate low concordance with SCID–II diagnoses of
ASPD, which likely is related to their lack of represen-
tation of the DSM criteria for ASPD. Compared with
interview-based measures, self-reports tend to yield
elevated prevalence rates of ASPD. Furthermore, an
actual diagnosis of ASPD must be made by a qualified
mental health professional, who interprets whatever
tests and measures are used, rather than simply relying
on scores on a test or measure.

Research studies comparing the utility of self-report
and interview measures for ASPD generally conclude
that whereas agreement for dichotomous diagnostic clas-
sification tends to be poor, concordance is much higher
when a dimensional perspective is considered. Although
knowing the rates of categorical classification is attrac-
tive from a clinical perspective, there nevertheless is sub-
stantial empirical support for the use of dimensional
representations of PDs. In terms of relevance to applied
practice, information regarding the severity of symptoms
(i.e., a dimensional perspective) can be useful for treat-
ment planning and case management.
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Despite the ease of use and availability of self-report
measures and (semi)structured interviews, clinicians
should be aware of the circumstances under which a
diagnosis of ASPD is not warranted. First, a diagnosis
of ASPD should not be given to individuals who dis-
play antisocial behavior only during acute phases of
psychotic or mood disorders (e.g., a manic episode). In
cases where the examinee has a substance use disorder
and adult antisocial behaviors are observed, ASPD
should be diagnosed only if features of the disorder
were present during childhood. Also, given the high
degree of comorbidity between PDs, differentiating
between features of ASPD that are similar to those of
other PDs is critical. Of course, ASPD also needs to be
differentiated from certain Axis I disorders with similar
symptoms (e.g., grandiosity and impulsivity, observed
in bipolar disorder). Finally, collateral information is
useful to consider in assessments in light of the charac-
teristic deceitfulness of individuals with the disorder.

Treatment

ASPD is extremely difficult to treat, and at present,
the prognosis for antisocial individuals typically is
considered poor. The empirical treatment literature
bearing on ASPD is in its infancy, with few controlled
studies having been conducted. In addition, research
in this area tends to examine the outcomes of inter-
ventions for behaviors associated with ASPD, such as
substance abuse and violence, rather than treatments
aimed at altering the underlying personality features
of the disorder. In addition, relatively little research
has examined intervention outcomes with women—
and when women are included in samples, results
typically are not disaggregated by gender. Neverthe-
less, the body of literature on this topic has grown
over the past decade, and some broad trends are
apparent.

Several studies have investigated the outcomes of
substance abuse treatment among individuals with
ASPD. Most results indicate that persons with co-
occurring substance abuse problems and ASPD make
treatment gains on par with those of individuals in
substance abuse treatment without ASPD. However,
other studies on this topic suggest less improvement
in individuals with ASPD than in others. Furthermore,
research suggests that broad classifications such as
“substance abuser” may be too generic and that differ-
ences based on an individual’s drug of choice and the
severity of the impact on daily functioning may be
important to treatment outcome.

Given the nature of the diagnosis, it is not surpris-
ing that most treatment outcome studies on ASPD
have been conducted with offender samples. Although
at this time, research data do not endorse a specific
type of treatment for ASPD, there is strong empirical
support for the effectiveness of certain guiding princi-
ples. The principles of risk, need, and responsivity
indicate that treatment outcome will be maximized as
a function of a treatment program’s match with an
individual’s level of risk, criminogenic needs (change-
able risk factors), and learning style. Meta-analytic
reviews indicate that the strongest predictor of success
across different correctional programs and offender
groups—including both men and women—is treat-
ment that adheres to these three principles.

Another aspect of treatment with empirical support
is the multimodal hypothesis, which suggests that
correctional treatment is most effective when multi-
ple need areas of an offender are targeted. Research
demonstrates that multimodal programs that incorpo-
rate cognitive-behavioral and social learning strate-
gies are associated with substantially larger treatment
gains than are nonbehavioral interventions. In addi-
tion, there is a positive association between the num-
ber of criminogenic needs targeted for intervention
and subsequent reductions in recidivism. In contrast,
approaches that are contraindicated for treating ASPD
because they are viewed as unresponsive to offenders’
criminogenic needs and/or learning style include tra-
ditional “talk” psychotherapy of the psychodynamic,
client-centered, and insight-oriented ilk.

Programs that include a relapse prevention element
are associated with enhanced reductions in recidi-
vism. Relapse prevention is a cognitive-behavioral
approach to self-management that entails teaching
individuals alternate (more effective) responses to high-
risk situations. Components of relapse prevention that
seem to be especially effective in reducing recidivism
include identifying one’s offense-chain and high-risk
situations and, subsequently, role-playing alternate
(more effective) ways of handling such situations.

Etiology

Specifying etiological mechanisms for ASPD is diffi-
cult because of the nonspecificity of the disorder. That
is, there are innumerable symptom combinations that
can give rise to a diagnosis. Furthermore, a diagnosis
can arise almost solely from a person having engaged
in chronic criminal and violent behavior. That is, there
are no pathognomonic, necessary, or sufficient signs
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of ASPD. Therefore, almost anything that predicts
chronic crime and violence ostensibly could be con-
sidered a candidate etiological factor for ASPD.

Nevertheless, there is evidence for certain genetic,
biological, and environmental etiological mechanisms
in ASPD. Large-scale twin and adoption research
shows a high degree of heritability for PDs generally,
as well as for ASPD specifically. An interesting line of
research by Robert Krueger and colleagues has shown
that ASPD might be construed as part of a heritable
externalizing spectrum of psychopathology that
includes antisocial personality features and behavior,
substance use problems, conduct problems, sensation
seeking, and low constraint.

Potential biological mechanisms include neurochem-
ical imbalances, such as low serotonin levels, that are
related to impulsive and aggressive behavior. Some bio-
logical etiological mechanisms have been advanced
more specifically for psychopathy, which includes addi-
tional interpersonal and emotional deficits. For instance,
some experts propose that psychopathy, and as such
some cases of ASPD, is associated with functional brain
deficits, such as a diminished ability to process emotion
or impaired information processing. Other mechanisms
could include temperamental deficiencies, such as
decreased startle potentiation. Structural, as opposed to
functional, neuroanatomic models have been proposed
as well, including deficits in prefrontal and temporal
lobe gray matter. It is important to note that all such
research on the biological mechanisms of psychopathy
and ASPD is in its infancy and cannot yet support defin-
itive statements about clear etiological factors.

Environmental factors also may elevate the risk of
development of ASPD. For instance, abusive, inconsis-
tent, or permissive parental disciplinary styles predict
delinquency and adult criminality. Similarly, other
family-of-origin and formative experiences predict
delinquent and criminal behavior, such as parental crim-
inality, violence, and substance use problems. Social
learning theory would posit that such parental behaviors
model criminal behavior for children, who then learn to
use crime and violence in their own lives.

Of course, many such parental factors could be
acting as mere proxies for genetic etiological mecha-
nisms, and future research will need to disentangle
genetic from environmental risk factors. Some inter-
esting emerging research has started to do so. For
instance, parental physical maltreatment of children
has been found to predict antisocial behavior above
and beyond the heritable aspects of parental antiso-
ciality. Furthermore, research is starting to address

gene-environment interactions vis-à-vis antisocial
behavior and personality, which posit that genetic and
environmental factors might be multiplicative in their
influence on such outcomes rather than merely additive.

Controversies

The ASPD diagnosis has generated controversy on sev-
eral fronts. The debate that has received the most com-
mentary pertains to whether the diagnostic criteria
should emphasize objective behaviors or personality
features. The introduction of ASPD into the DSM was
intended to reflect the clinical disorder known as psy-
chopathy, which includes features such as callousness,
remorselessness, guiltlessness, superficiality, and shal-
low affect. The ASPD criteria were written with a
behavioral focus in the service of the decreasing sub-
jectivity involved in rating personality features, thereby
increasing reliability. In the current diagnostic nomen-
clature, ASPD is presented as being largely the same as
psychopathy—even though many of the descriptors tra-
ditionally associated with psychopathy are absent from
the diagnostic criteria. That the two disorders are not in
fact synonymous is highlighted by the results of con-
temporary prevalence studies demonstrating that about
three quarters of prisoners meet the criteria for ASPD
whereas only about one quarter, or less, meets the cri-
teria for psychopathy.

Additionally, the criteria have been criticized for lack-
ing specificity; for instance, meeting diagnostic criteria
may arise from a boggling number of permutations of
the 7 adult disorder and 15 CD symptoms. An important
impact of the imprecision with which the outcome of
ASPD is delineated is that it renders investigation into
the disorder’s causal factors much more challenging, as
noted above. Moreover, the validity of ASPD has been
challenged in light of the paucity of available longitudi-
nal data. Critics of the ASPD criteria also argue that they
are underinclusive (in that individuals will not be identi-
fied who have the core antisocial personality features but
have not been criminally sanctioned or who demonstrate
antisociality during adulthood but for whom there is no
evidence of CD). In contrast, others advance concerns
that the criteria are overinclusive (in that there likely are
several etiological bases for antisociality, only one of
which may be psychopathy). As noted earlier, the crite-
ria largely reflect the behavioral difficulties associated
with crime and substance use. This is noted to be prob-
lematic because behaviors can be influenced by external
circumstances, whereas personality traits are viewed as
being more reflective of underlying pathology.
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Another controversy surrounding the diagnostic
criteria is the apparent diagnostic biases they invoke.
Although the prevalence of ASPD genuinely may be
higher among men (estimated at 3% of the popula-
tion) than among women (estimated at 1%), research
has documented elevated rates among men even when
men and women do not differ in symptomatology.
Some researchers have argued in favor of amending
the diagnostic criteria to include behaviors associated
specifically with antisociality in women in an effort to
make the criteria more gender neutral. Finally, con-
cerns also have been raised that ASPD may be dispro-
portionately overdiagnosed among prisoners and
persons with substance use problems in light of the
behavioral focus of the criteria.

Kevin S. Douglas and Laura S. Guy
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APPEARANCE-CHANGE

INSTRUCTION IN LINEUPS

Prior to viewing a lineup, eyewitnesses to crimes are
often given various instructions by lineup adminis-
trators. Among these is the appearance-change
instruction, which is used to inform the eyewitness
that the criminal’s appearance in the lineup may be
different from his or her appearance at the time of
the crime. Generally, this alteration in appearance
would be the result of features that might have
changed over time (such as head or facial hair). This
instruction is especially likely to be given, and is
presumed to be most beneficial, if a significant
period of time has passed between the crime and the
lineup or if the suspect’s appearance is somehow at
odds with the witness’s description of the criminal.
Although frequently administered in an attempt 
to increase identifications of the criminal, prelimi-
nary research suggests that the appearance-change
instruction does not increase correct identifications
but instead increases false identifications of inno-
cent lineup members.

Eyewitness Evidence: A Guide for Law Enforce-
ment (a set of guidelines distributed to all law
enforcement agencies across the United States) rec-
ommends that lineup administrators instruct a wit-
ness that “individuals present in the lineup may not
appear exactly as they did on the date of the incident
because features such as head and facial hair are sub-
ject to change” (p. 32). Although recommended, this
instruction is not mandatory; consequently, various
police departments and individual lineup administra-
tors may word the instruction differently or may
omit it altogether. The purpose of this instruction is
to ensure that the witness does not fail to identify the
criminal simply because the witness does not appre-
ciate that the criminal’s appearance might have
changed since the crime. Therefore, it is implicitly
assumed that administering the appearance-change
instruction will lower witnesses’ expectations that
the criminal’s appearance in the lineup will exactly
match his or her appearance at the time of the crime.
This should, in turn, increase the probability of cor-
rectly identifying the actual criminal when the crim-
inal is in fact in the lineup.

Empirical research on the effects of the appear-
ance-change instruction is scarce. Preliminary studies
suggest, however, that the instruction may not be as
beneficial as previously assumed. Although it has
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been shown experimentally that witnesses who
receive an appearance-change instruction do make
more lineup identifications, this did not result in an
increased number of correct identifications. Instead,
the appearance-change instruction was shown to
increase the number of incorrect identifications of
fillers (i.e., lineup members who are known to be
innocent) without increasing the number of correct
identifications of the criminal. Although it is uncertain
whether these findings will be replicated by future
studies, they do nonetheless challenge the basic
assumption underlying the use of the appearance-
change instruction. Such an increase in false identifi-
cations without a concomitant increase in correct
identifications means that lineup identifications made
following an appearance-change instruction were, as a
whole, less accurate than identifications made without
an appearance-change instruction. Additionally, the
appearance-change instruction has been shown to
increase the length of time it takes witnesses to make
an identification and to decrease the confidence with
which witnesses report making an identification.

Although it is as yet not known why the appear-
ance-change instruction increased false identifications
without a concomitant increase in correct identifica-
tions, two hypotheses have been advanced. Both are
predicated on the assumption that a lineup identifica-
tion occurs when the similarity of a lineup member to
the witness’s memory of the criminal surpasses a min-
imum level.

The first hypothesis is that the instruction may sim-
ply lower a witness’s decision criterion (the minimum
level of similarity needed to result in an identifica-
tion). Witnesses who are given an appearance-change
instruction might conclude that due to possible appear-
ance change they should not expect a high degree of
similarity between the criminal in the lineup and their
memory of the criminal. However, because even inno-
cent lineup members may bear some moderate resem-
blance to the criminal, if a witness’s decision criterion
is low enough, even these innocent people may be
falsely identified.

The second hypothesis that explains the effects of
the appearance-change instruction is that the instruc-
tion may lead witnesses to mentally alter various
facial features of the lineup members. For example,
witnesses may imagine what the lineup members
would look like with different facial hair, different
hairstyles, or a chubbier face. If witnesses mentally
alter the various lineup members’ appearance in an
effort to match the lineup members to their memory of

the criminal, then even innocent lineup members may
come to resemble the actual criminal. Thus, the
appearance-change instruction would make it even
more likely that the similarity between an innocent
lineup member and the criminal surpasses the wit-
ness’s decision criterion, thereby leading to a false
identification.

Whether the effects described here are replicable
and whether they generalize across variations in the
wording of the appearance-change instruction, across
different witnessed events, and across various other
lineup manipulations remain open empirical ques-
tions. A greater understanding of the effects of the
appearance-change instruction, and the explanation of
those effects, awaits further research.

Steve D. Charman
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AUTOMATISM

Automatism is an excuse defense against criminal lia-
bility for defendants who committed a presumptively
criminal act in a state of unconsciousness, semicon-
sciousness, or unawareness. Medically, the term
automatism refers to motor behavior that is automatic,
undirected, and not consciously controlled. The use of
automatism as a legal defense is relatively rare and is
typically claimed in cases where the defendant’s con-
scious awareness is compromised by epilepsy, brain
injury, somnambulism (sleepwalking), or trauma. The
automatism defense is recognized as a viable defense
in U.S. and British courts, but the definitions and
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applications of the defense vary widely and are often
inconsistent. The basis for the defense is that a defen-
dant should not be held responsible for presumptively
criminal actions because of the involuntary nature of
the behaviors, leading to lack of criminal intent and
voluntary criminal action.

Excuses and Justifications

In criminal law, there is a general rule that individuals
are to be held legally responsible for their actions. Our
fundamental and longstanding societal values and
moral traditions allow for several exceptions in situa-
tions in which it would not be fair or just to hold per-
sons criminally liable. These exceptions are discussed
under the general heading of defenses, which, in turn,
have been distinguished as justifications and excuses.
Justifications seek to establish that even though the
prosecution may have fulfilled its required burden to
prove the basic facts of the offense, the act committed
by the defendant was not criminal because, for exam-
ple, it was done in defense of self, others, or property.
Excuses essentially concede the wrongfulness of the
act but seek to establish that the defendant is not
criminally responsible because the act took place, for
example, under conditions of duress or compulsion,
immaturity, or insanity.

Automatism is an excuse defense that has been char-
acterized as similar to the excuse of ignorance. That is, an
automatism can be defined as an action taken without any
knowledge of acting or without consciousness of what is
being done. Automatism, however, is not simply a matter
of acting out of ignorance. In the case of ignorance, a
defendant may be acting based on an erroneous belief
(e.g., the defendant believes that he or she is administer-
ing first aid but is, rather, exacerbating a medical condi-
tion of the victim), but in the case of automatism, the
defendant is unaware that he or she is acting at all.

Actus Reus and Mens Rea

Except in cases of strict liability, any crime contains
two elements: the actus reus (“guilty act”) and mens
rea (“guilty mind”). The automatism defense seeks to
prove that the defendant made physical actions
(automatisms) that led to a bad outcome but did not
perform a guilty act. As such, the automatism defense
is the only excuse defense that is based on the actus
reus element rather being purely a mens rea excuse
defense (e.g., insanity). In an insanity defense, the
defense acknowledges the guilty act but claims that the

defendant should not be held blameworthy due to the
lack of a guilty mind or intent.

Another way of understanding these two elements
would be to consider if the presumptively criminal act
was intentional or voluntary. Actions directed toward
a goal are typically considered to be intentional. An
automatism defense, however, claims that the actions
taken are automatic and, therefore, not intentional. In
the case of some automatic movements (e.g., loss of
muscular control during a grand mal seizure), the
absence of intentionality is obvious. In some cases,
however, this judgment can be exceedingly difficult.
For example, intentionality is far less obvious in a
defendant who engaged in goal-directed aggression
during a period of postictal confusion following a
nocturnal partial complex seizure when the defendant
appeared to be sleepwalking. The issue of volitional
control (voluntariness) goes directly to the heart of the
automatism defense. The Model Penal Code of the
American Law Institute states that a defendant is not
criminally liable if he or she does not commit a “vol-
untary act,” which is defined to exclude “reflex or
convulsion” or actions taken during “unconscious-
ness.” There can be no actus reus when the defendant
does not commit a voluntary act. Typically, courts
have required that volitional dyscontrol be total; that
is, the actor (defendant) has no control over his or her
actions.

The Automatism Defense:
Case Law

Although its use is relatively rare, the automatism
defense has been established as a criminal defense in
courts in the United States and Britain. Courts vary
widely, however, in definitions and applications of the
defense. In the United States, for example, some
courts have applied the rationale of an insanity
defense, interpreting the involuntary behaviors associ-
ated with automatisms as a defect in reason that pre-
vented the defendant from knowing the nature and
quality of his or her act, therefore making an automa-
tism defense a mens rea defense. Other courts have
stressed the involuntary nature of the defendant’s
actions, focusing on the lack of actus reus. British
courts have made a distinction between sane and
insane automatism. A defense of insane automatism
requires that the defendant meet all three conditions of
the British insanity defense (the M’Naghten stan-
dard), where the automatism would be the “disorder
of reason” caused by a “disease of the mind,” leading
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to the defendant not knowing the “nature and qual-
ity of his act or that it was wrongful.” Defendants
who raise an automatism defense and who meet
M’Naghten standards would be adjudicated under the
“not guilty by reason of insanity” (NGRI) standard.
The defendant who raises the defense and who does
not meet the standard would be claiming sane automa-
tism, seeking to challenge that his or her behavior was
simply not a voluntary act. If such a defense were suc-
cessful, the defendant would be acquitted and not sub-
jected to the possible consequences (e.g., commitment
to a psychiatric facility) faced by an NGRI acquittee.
British courts have indicated that sane automatism is
an acceptable defense when the defendant has suf-
fered from a defect of reason but not a disease of the
mind, usually due to some external physical factor.
The sequelae of a head injury or confusion as a result

of the administration of drugs would be examples of
such external causes of automatisms.

Matt C. Zaitchik
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BAIL-SETTING DECISIONS

The bail-setting decision is one of the early court
decisions made in a case, and it has attracted attention
from researchers studying legal decision making.
When a case is adjourned (postponed), the court must
decide what to do with the defendant until the next
hearing of the case—basically, should the defendant
be released on bail or not? The main goal of the bail
decision is to ensure that the defendant appears at
court for the next hearing. The bail decision also can
affect later decisions in a case. Although laws govern
the bail decision-making process, they are typically
vague and ill defined, thus allowing courts consider-
able discretion. Past research on bail decision making
has mostly been conducted in the United States and
the United Kingdom; researchers have aimed to
describe how courts make bail decisions as well as to
evaluate efforts to improve bail decision making.

Because it arises each time a case is adjourned for
trial, sentence, or appeal, the bail decision is one of the
most frequent legal decisions made by the criminal
courts. The primary goal is to ensure that the defendant
surrenders to the court at the next hearing of the case
and so does not abscond. A secondary goal is that the
defendant does not threaten community safety (e.g.,
offend) while released on bail. In the United States, the
court sets a monetary amount of bail. A defendant may
either be required to provide a security (deposit the
amount with the court) before release, which is for-
feited if he or she fails to appear in court, or be released
on recognizance, which is a promise to appear, so the
amount is paid only if he or she fails to appear. (For a
fee, bail bondsmen can act as a surety, a third party

who agrees to pay the forfeited amount to the court.)
Nonfinancial conditions, such as curfew and surren-
dering firearms, may also be applied to bail. In the
United Kingdom, defendants can be bailed (released)
unconditionally; bailed with nonfinancial conditions
or financial conditions, such as surety or security; or
denied bail and remanded into custody. Whereas in the
United States the bail decision is commonly measured
on a continuous scale reflecting the monetary amount
at which bail is set, in the United Kingdom the deci-
sion is typically measured as categorical because
financial bail is uncommon. In most jurisdictions, bail
jumping (skipping bail or absconding) is an offense.

The bail decision-making process is often gov-
erned by legislation, which is periodically revised. For
instance, in the United States, currently there is the
Federal Bail Reform Act of 1984 (state laws vary); in
the United Kingdom, there is the Bail Act of 1976. It
has often been recommended that the practice of bail
decision making should adhere to the principles of due
process rather than crime control. Thus, there is typi-
cally a general right to bail or pretrial liberty. However,
there are exceptions if the court decides that the defen-
dant may pose a risk of absconding or offending. The
laws typically recommend that the court considers sev-
eral factors (e.g., the defendant’s offense, community
ties, previous convictions, prior bail record, and
strength of the prosecution’s case) when judging these
risks and consequently making bail decisions. Beyond
this, the court is afforded considerable latitude in mak-
ing bail decisions in terms of how it weights and inte-
grates these and other factors.

The bail decision can have significant negative ram-
ifications for defendants and their families if a defen-
dant is denied bail or cannot raise the bail amount. For
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instance, defendants may lose their homes, employ-
ment, contact with their families, and their reputations,
as well as experience the adverse effects of custody. In
addition, evidence suggests that the bail decision may
influence later decisions on a case, such as the decision
to plea, convict, and sentence. Here, defendants who
do not get bail are more likely to plead guilty or be
convicted and are also more likely to receive a custo-
dial sentence than their bailed counterparts.

Much of the past research, as noted previously, has
investigated bail decision making in the United States
and the United Kingdom. Studies have been conducted
by psychologists, sociologists, criminologists, and
legal scholars using methodologies such as experi-
ments involving decision makers being presented with
simulated cases, interview and questionnaire surveys
of decision makers, courtroom observations of bail
hearings, analyses of bail records and statistics, and
analyses of bail laws. While most of this body of
research has aimed to describe and explain how bail
decisions are made, several studies have explored
efforts to improve bail decision making. Overall, the
research has yielded consistent findings.

Describing and Explaining
Bail Decisions

Researchers have aimed to describe and explain bail
decisions in terms of the variations in decision making
and the factors that influence bail decisions. Studies
have documented the variation in bail decisions made
across cases and across jurisdictions (courts or deci-
sion makers), as well as within jurisdictions (courts or
decision makers). There are apparent disparities in
how cases that vary in their extralegal characteristics,
such as the defendant’s gender and race, are dealt
with. In addition, different jurisdictions (courts or
decision makers) may disagree on how to deal with
cases that are similar. Beyond this, there is variability
where the same jurisdiction (court or decision maker)
is inconsistent in dealing with similar cases on differ-
ent occasions.

Research has shown that bail decisions may be
influenced by both legal and extralegal factors. Legal
factors include the nature and seriousness of the offense
the defendant is charged with, the defendant’s previous
convictions, and the strength of his or her community
ties. Specifically, bail is more likely to be denied or set
at a high amount if the defendant is charged with a seri-
ous offense, has previous convictions, or has weak
community ties. The extralegal factors that have been

found to affect bail decisions include the defendant’s
gender and race and the police and prosecution’s rec-
ommendations. Here, denial of bail or its high amount
is more likely to be associated with the defendant being
male or non-White and a recommendation to deny bail.

In addition to identifying the factors that may influ-
ence bail decision making, some psychological studies
have examined how the information is processed to
form a decision. Here, there is evidence to suggest that
the bail decision is the result of a simple strategy where
only a few factors are considered rather than a more
complex strategy involving weighting and integration
of several factors.

Improving Bail Decisions

Researchers and policymakers have attempted to
improve bail decision making by reducing discretion
and increasing the availability of relevant information.
As mentioned, the law affords the court considerable
discretion in how it makes bail decisions. There have
been attempts to reduce variability in bail decisions and
the influence of extralegal factors as well as increase the
accountability, transparency, and equity of bail decisions
by limiting this discretion through the introduction of
more precise guidelines. For example, in the United
States, bail guidelines that specify the factors that the
court should use and how they should make their risk
assessments have been developed and implemented in
several jurisdictions since the early 1980s. John
Goldkamp and colleagues have evaluated the utility of
such guidelines using randomized controlled trials and
pre-post analyses. They found that decisions made
under guidelines differed from those made without
guidelines in several respects, including that under
guidelines the bail amount was lower, there was an
increase in the use of nonfinancial conditions, and there
was a reduction in the time in pretrial custody. However,
the impact of guidelines appears to differ across juris-
dictions as they are applied and used differently.

There have also been efforts to increase the effec-
tiveness of bail decisions by improving the court’s abil-
ity to judge the defendant’s risk of absconding on bail.
The idea is that low-risk defendants, such as those who
have strong ties to the community and thus may be
unlikely to abscond, can be appropriately released. For
example, in the United States, the Manhattan Bail Pro-
ject (later renamed the New York Release on Recog-
nizances Project) involved the collection, verification,
and scoring of information on a defendant’s community
ties (e.g., residence, employment, and family situation)
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and then providing a recommendation directly to the
court concerning the defendant’s suitability for bail. In
a randomized controlled trial involving real cases, the
Vera Institute of Justice in 1963 found that defendants
in the experimental group for whom a recommendation
was provided were more likely to be bailed than those
in the control group for whom the recommendation was
withheld. In the United Kingdom, Bail Information
Schemes provide largely positive information about a
defendant’s community ties to the prosecution and
defense, who then can relay it to the court. In 2002, in
an experiment involving simulated cases, the author
found, however, that such schemes did not have a sta-
tistically significant effect on the bail decisions made.

Mandeep K. Dhami
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BATTERED WOMAN SYNDROME

Battered woman syndrome (BWS), first proposed in
the 1970s after research demonstrated the psychologi-
cal impact from domestic violence on the victim, has
undergone further clarification since its inception. This
entry reviews the historical issues concerning domestic
violence and its victims in the criminal justice system
(including the criminal and family courts), describes
psychological theories about domestic violence victims
and the BWS, and discusses the application of the BWS
in legal context.

History of Domestic Violence
and the Law

Domestic violence is defined as the physical, sexual,
and/or psychological abuse by one person (mostly
men) of another person (mostly women) with whom
there is an intimate relationship, in order to get that
person to do what the abuser wants without regard for
that person’s rights. Domestic violence is also called
intimate partner violence by some, while the term
family violence encompasses child and elder abuse as
well as intimate partner abuse.

Some have suggested that the family and monoga-
mous relationships originated to protect women and
children from physically and sexually aggressive
nomadic men. Unfortunately, the family has not been a
safe haven for some women and children. Laws con-
doning the practice of wife beating were common in the
United States and other countries until very recently.
Since men were given the legal responsibility of pro-
tecting their wives and children, they also had the right
to discipline them. When women demanded their own
legal and social rights during the renewed women’s
movement that began in the early 1970s in the United
States, they also began to demand that the laws better
protect them from men’s physical and sexual violence.

BBaatttteerreedd  WWoommeenn  iinn  tthhee  
CCrriimmiinnaall  JJuussttiiccee  SSyysstteemm

The first area that received attention was the need for
law enforcement to better protect women who were
being abused by intimate partners. Typical reports were
that the man would batter the woman and leave the
scene if the police were called. Even if he was still pre-
sent, the police would hesitate to intervene and make an
arrest in what was said to be a family matter and instead
would typically take the man for a walk around the
block in an attempt to calm him down. Women told of
how this rarely worked and that they would be beaten
even worse after the law enforcement officers left.
Police officers complained that prosecutors didn’t take
these cases seriously; but prosecutors claimed that
women dropped the charges and refused to cooperate
and judges didn’t know how to handle these domestic
matters. Two areas for reform became clear. First,
domestic assaults should be prosecuted just like any
other assault, without placing the burden on the woman
to file or drop charges. Second, women needed protec-
tion from further abuse from all legal, social, and med-
ical institutions and agencies. The barriers that women
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faced in all society’s institutions became more visible
as cases began to be heard in courts around the world.
It became clear that it would require cooperation from
all levels of society to better protect women and
children.

The criminal justice system began to introduce sev-
eral different reforms, including vertical prosecution of
domestic violence cases and the development of pro-
prosecution strategies, including special problem-solving
domestic violence courts where perpetrators could be
diverted into treatment. Other reforms included making
restraining orders easier to obtain and strengthening
their enforcement with penalties, as well as removing
the ability of those arrested to bond out without first
being in front of a judge. Research suggested that spend-
ing the night in jail and getting a stern message from the
judge was a sufficient deterrent for most known batter-
ers, and pro-arrest policies began to be adopted in many
cities across the United States. Later research showed
that some batterers, particularly those who had few
community ties, such as a job or a social network, might
actually become more violent after an arrest, and as bat-
terers began to enter treatment programs, it became
clear that they were as demographically diverse a popu-
lation as were the women they abused.

DDeeppeennddeennccyy  aanndd  FFaammiillyy  CCoouurrttss

It also became clear that both men and women
involved in domestic violence often had psychological
and substance abuse problems. Although battered
woman advocates in shelters and support groups dis-
agreed about the origin of these problems, most agreed
that availability of appropriately trained mental health
providers was important. In the beginning, few psychia-
trists, psychologists, social workers, or psychiatric
nurses were trained in working with domestic violence
victims or perpetrators. Protocols were developed for
those in the medical and psychology fields, and large-
scale government funding went into training victim
advocates, shelter workers, and legal and mental health
professionals. The battered woman shelter became the
organizing point for policies and services in the United
States and other countries. In the United States, the legal
system and, in particular, the criminal justice system
remained the gatekeeper for services for both perpetra-
tors and victims, while in other countries, where the
public health system had more impact, services were
provided through that system.

Although the emphasis had been on protection of
women from abusers, it was also necessary to focus on

protection of children from abuse. Studies found that an
overlap of anywhere from 40% to 60% of cases of child
abuse occurred in families with known domestic vio-
lence. Child protection workers who had been trained
to blame the mother for the actual abuse or failure to
protect the child had to relearn how to work with moms
who were also being battered and who tried to protect
their children with little help from agencies in the
community. The issue of protection of children is still
unsolved, with cases going between criminal, depen-
dency and neglect, and family courts, and children are
often inadequately served by any of them.

Many advocates for battered women believe that bat-
terers often use the family courts to continue their con-
tact and control over the woman long after the marriage
is dissolved by insisting on shared parental responsibil-
ity. They further believe that the court declines to use its
power to empower the battered woman and assist her in
the protection of the child. When the court does not inter-
vene, the batterer is not stopped from his continued psy-
chological abuse of both the woman and the child. An
example of how batterers may use the court to their
advantage is by filing numerous court motions, which
become a major psychological and financial drain on
women who earn less money than do men. To further
complicate matters, mental health professionals hired by
lawyers on both sides of highly contested divorce and
custody cases may introduce constructs, such as Parental
Alienation Syndrome and Psychological Munchausen
by Proxy, that have questionable validity. These ques-
tionable constructs have been ruled inadmissible in
criminal courts but are admissible in family courts.

Women Who Kill in Self-Defense

Approximately 1,000 women in the United States are
known to have killed their abusive partners in what
they claim was self-defense. In contrast, more than
4,000 women are reportedly killed by their partners
each year. The self-defense laws had to be re-formed
to enable these women to plead not guilty using a
justification defense in criminal court. From the late
1970s to the early 1990s, states began the admissibil-
ity process through case law and legislation, so that
women’s perception of danger and, in particular, the
battered woman’s perception of danger would be
accepted at trial. Until these cases began to be heard,
self-defense was thought to be similar to two men hav-
ing a fight in a bar. To help the triers of fact—the
judges and juries who heard these cases—better under-
stand the battered woman’s perception of danger,

40———Battered Woman Syndrome

B-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 40



especially when the woman killed the man when he
was asleep or was just starting his dangerously escalat-
ing abuse, the dynamics of domestic violence and psy-
chological theories, such as learned helplessness and
BWS, were introduced into court testimony.

Psychological Theories About
Domestic Violence and

Battered Women

DDyynnaammiiccss  ooff  DDoommeessttiicc  VViioolleennccee

In the past 30 years, the assessment of behavior that
is or is not considered to be domestic violence has been
a major challenge for advocates and professionals. This
difficulty may in large part be due to battered women
having to maintain secrecy in order to protect them-
selves from their abuser, which leads them to minimize
or cover up their pain, both emotional and physical.
However, as the women began to receive legal protec-
tion and services, they have been able to describe the
dynamics that occur in their homes, and as batterers
began to talk in the offender-specific intervention pro-
grams into which they were sent by the courts, they
confirmed much of the women’s descriptions. Lenore
Walker first found that battering did not occur all the
time in homes where domestic violence existed but that
it was not random either. Rather, the women described
a cycle of violence that followed a courtship period that
was mostly made up of loving behavior.

This cycle included three phases: (1) the tension-
building period, (2) the acute battering incident, and
(3) a period of loving contrition or absence of battering.
Each time a new battering event occurred, the memory
of fragments of the previous battering incidents added
heightened fear, which guided the woman’s response,
usually to try to calm down the batterer and prevent fur-
ther escalation of the violence. However, at times, when
the woman saw signs that the batterer’s violence was
escalating no matter what she did, she engaged in
actions to protect herself. Occasionally, this resulted in
her intentionally or unintentionally killing the abuser.

LLeeaarrnneedd  HHeellpplleessssnneessss

When evaluating battered women who killed their
abusers, it became necessary to understand why a
woman would use a gun or a knife against a man who
was sleeping or at the beginning of a violent event.
Why wouldn’t she simply leave? The answer to this
question is most important, both for specific cases and

generally. The theory of learned helplessness helps
explain how someone can learn to believe that her
actions will not have a predictable effect and, therefore,
that leaving will not stop the violence toward her.
Research shows that many women are seriously injured
or killed at the point of separation. The batterer who
tells his partner that he will follow and harm her wher-
ever she goes and who uses his power and control to
enforce isolation, intrusiveness, and overpossessiveness
reinforces her belief in his omnipotence. When batter-
ing continues unabated and the batterer suffers no con-
sequences for his actions, he confirms her belief in his
dominance over her. The loss of contingency between
the victim’s behavior and the battering leads to learned
helplessness.

Battered women who experience learned helpless-
ness experience the loss of their belief that they can
escape to protect themselves. This learned helplessness
is sometimes misunderstood as actual helplessness or
the actual inability to escape the battering. The theory
of learned helplessness, together with the cycle theory
of violence and the BWS, has helped juries understand
why women do not simply walk out of their homes and
leave the batterer. In some of the legal opinions, the
BWS is actually described as including the dynamics of
abuse together with learned helplessness rather than
the collection of psychological signs and symptoms
that typically make up a syndrome according to the Diag-
nostic and Statistical Manual of Mental Disorders (fourth
edition, text revision; DSM-IV-TR; American Psycho-
logical Association, 2000). However, this is part of the
tension between the advocates who wish to eliminate
any discussion of mental disorders as part of BWS and
psychologists who understand that exposure to repeated
trauma may well cause emotional difficulties, including
posttraumatic stress disorder (PTSD), of which BWS is
considered a subcategory.

TTrraauummaa  TThheeoorryy  aanndd  
BBaatttteerreedd  WWoommaann  SSyynnddrroommee

The complexity of symptomatology and the clini-
cal presentation of battered women has made it chal-
lenging for both legal and clinical disciplines. Over
the years, these complexities have been widely stud-
ied, and a trend across cultures has been identified in
the way women experience various forms of violence
against them, including sexual assault and rape,
domestic violence and sexual exploitation, and harass-
ment. These abuses are perceived by most women
as traumatic events, and therefore, a combination of
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feminist theory, to attempt to account for the power
and control issues, and trauma theory, to deal with the
abuse underlying BWS, is required.

BWS can best be conceptualized as a combination of
posttraumatic stress symptomatology, including reexpe-
riencing a traumatic event (i.e., battering episode);
numbing of responsiveness; and hyperarousal, in addi-
tion to a variable combination of several other factors.
These additional factors include, but are not limited to,
disrupted interpersonal relationships, difficulties with
body image, somatic concerns, as well as sexual and
intimacy problems. Over the past few years, an attempt
has been made to clearly define the hypothesized con-
stituents of BWS for research purposes. As such, some
variables were isolated and include PTSD symptoms,
power and control issues, body image distortion, and
sexual dysfunction, using data collected with the use of
the Battered Woman Syndrome Questionnaire devel-
oped by Lenore Walker.

In the literature from the past 30 years, one of the
most contemplated components of BWS is PTSD.
When the original research was designed, PTSD had
not yet been tested and entered into the DSM diagnos-
tic system. In general, criticisms suggest that the
trauma model does not include sufficient context of the
woman’s life so that it makes it appear that she has a
mental illness rather than her symptoms being a logical
response to being abused. While that is true for some
women, studies indicate that there are numerous
women who come to a therapist because the symptoms
do not go away despite the fact that they are no longer
being battered. PTSD, which is characterized by reex-
periencing of the trauma from stimuli that are both
physically and not physically present, can account for
this phenomenon.

The Battered Women 
Syndrome Questionnaire

To gain insight into BWS and its effect on women
across cultures, Lenore Walker and colleagues are con-
tinuing the validation process for the Revised Battered
Woman Syndrome Questionnaire 2003 (BWSQ–3).
Given the violence against women as a universal phe-
nomenon, it is essential to interview women from var-
ious cultures. Consequently, data from interviews have
been gathered from Russia, Spain, Greece, Colombia,
and South Florida. Furthermore, the research has
recently begun to take into account incarcerated
women who report a history of battering relationships.

The original version of the Battered Women
Syndrome Questionnaire was developed more than
25 years ago by Lenore Walker. The most recent ver-
sion, the Battered Women Syndrome Questionnaire–3,
and its predecessors serve as comprehensive tools to
gather valuable information regarding the field of
domestic violence research and treatment. Establishing
the reliability and validity of BWSQ–3 will enable
future clinicians to use a semistructured clinical inter-
view to assess women who report a battering relation-
ship. The assessment also has the potential to help
guide clinicians treating battered women, as the inter-
view allows for an individualized overview of the
woman’s history and battering relationship. In addition,
researchers have begun to investigate the dynamics of
battering relationships as experienced by women who
become involved in the criminal justice system, for the
purpose of identifying the unique needs of this popula-
tion. Current research by the authors and their col-
leagues using the BWSQ–3 has shown similar patterns
of experience, including a high endorsement of PTSD
symptomatology, across cultures.

Application of Battered Woman
Syndrome in Legal Contexts

As was described above, in a legal context, the term
battered woman syndrome is most frequently used as an
explanation of a woman’s perception of threat leading
her to commit a criminal offense in self-defense. Crim-
inal offenses may also include spousal assault (i.e., in
cases in which battered women fight back without
killing their partners) or any other crime they may
co-commit under the influence of their battering part-
ners. In fact, the use of BWS extends beyond the crim-
inal justice system, to include family court (e.g., child
custody cases) or even civil court (e.g., in rare cases
when the woman is suing the batterer for physical and
emotional damages).

BWS is generally applied in the form of evidence
being presented during a criminal trial where the bat-
tered woman killed her abusive partner in self-defense.
The goal of introducing BWS is to obtain either an
acquittal or a downgrading of a first-degree murder
charge to second-degree murder or manslaughter. The
burden carried by the defense includes presenting evi-
dence that the woman was—or perceived herself to
be—in imminent danger. The defense usually attempts
to establish this with the help of an expert witness
who testifies concerning the dynamics of an abusive
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relationship and how a woman’s perception can be
influenced by a history of abuse and PTSD symptoma-
tology. In addition, because the expert conducts a com-
prehensive assessment of the defendant, he or she is
likely able to discuss possible comorbid mental health
disorders.

Because of BWS’s broad range of applications
within the legal system, and the need for psychologi-
cal evaluation and/or expert testimony across legal
settings, the term battered woman syndrome has tradi-
tionally been used in both a legal and a clinical con-
text, with an understanding that the wide-ranging
effects of battering are physiological, behavioral, cog-
nitive, and emotional.

Lenore E. Walker, Rachel I. Duros,
and Allison Tome

See also Domestic Violence Courts; Intimate Partner
Violence; Posttraumatic Stress Disorder (PTSD);
Victimization
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BATTERED WOMAN SYNDROME, 
TESTIMONY ON

The most common form of syndrome testimony that
has been introduced in the courtroom is battered

woman syndrome testimony. For the most part, this
testimony has been offered in homicide trials of bat-
tered women who have killed their abusers. Most often,
the expert witness, typically a clinical psychologist,
offers the testimony on behalf of the defense, with the
testimony being of relevance to jurors’ evaluation of
the woman’s claim of self-defense. The courts have
been quite receptive to this form of expert testimony,
and it has now been admitted with some frequency in
not only courtrooms across the United States but also
in courtrooms in Canada, Britain, Australia, and New
Zealand. Battered woman syndrome evidence has been
used in other contexts as well (e.g., duress defenses,
sentencing, civil actions), but the research examining
its impact on jurors is confined primarily to cases
involving battered women who have killed their
abusers. This research suggests that the introduction of
battered woman syndrome evidence is associated with
positive effects for a battered woman on trial, but find-
ings also point to some shortcomings of its use.

The term battered woman syndrome was first coined
in the late 1970s by Dr. Lenore Walker, who pioneered
much of the research on the topic. The syndrome
describes the pattern of violence found in abusive rela-
tionships and the psychological impact that this vio-
lence can have on a woman. Drawing on her clinical
work, as well as on interviews she conducted with hun-
dreds of battered women, Walker identified a repetitive
three-phase cycle that characterizes the battering rela-
tionship. The first phase, referred to as the tension-
building phase, is characterized by “minor” abusive
incidents (e.g., outbursts, verbal threats). These more
minor incidents of abuse, however, eventually build up
to the second, acute battering phase, which is then fol-
lowed by the third, loving contrition phase. It is in this
final phase that the abuser professes his love, promising
never to harm the woman again. Believing his
promises, the woman is provided some hope that the
violence will cease. Eventually, however, the cycle
repeats itself.

Alongside the cycle of violence theory, Walker pro-
posed a psychological rationale to explain how
battered women can become psychologically trapped
in an abusive relationship. Given the repetitive, yet
unpredictable nature of the violence and the impend-
ing imminence of harm that it presents to the woman,
she is eventually reduced to a state of psychological
helplessness, perceiving that there is little she can do
to alter the situation. In her more recent writings,
Walker characterizes the battered woman syndrome as
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a subcategory of posttraumatic stress disorder (PTSD),
a clinical diagnostic disorder included in the Diagnos-
tic Statistical Manual of Mental Disorders-IV.

Since its inception in the psychological literature in
the late 1970s, psychologists have been asked to pro-
vide expert testimony pertaining to battered woman
syndrome in homicide trials of battered women who
have killed their abusers. As the content of the testi-
mony suggests, battered woman syndrome testimony
speaks of the woman’s mental state and provides a
context for understanding why she perceived herself
to be in imminent danger at the time of the killing.
The courts have also found the expert testimony on
battering and its effects to be relevant to the jurors’
understanding of the seemingly puzzling behavior and
actions of the woman, most notable among these
being why she remained in the relationship.

In contrast to its reception in the courts, within the
psychological and legal communities, the admissibility
of this form of expert testimony has sparked much
debate and controversy. Since its introduction into the
courtroom, some scholars and battered women’s advo-
cates have challenged the validity and applicability of
the syndrome evidence to battered women’s claims of
self-defense. Methodological shortcomings in the
research as well as the theories underlying the syn-
drome evidence have been critiqued by various
researchers and legal scholars. Although numerous
studies have documented the profound impact of batter-
ing and its effects on a woman’s physical and mental
health, there does not appear to be overwhelming sup-
port for a singular profile. As researchers have noted,
the singular portrayal of the battered woman as a pas-
sive and helpless victim conveyed via battered woman
syndrome testimony fails to take into account the vari-
ability in battered women’s reactions and responses and
is at variance with the help-seeking behavior of battered
women. As such, scholars have warned against the dan-
gers of adopting such a restrictive conceptualization of
the responses of battered women.

As early as the mid-1980s, critics of the testimony
voiced the concern that the “syndrome” terminology
was likely to be interpreted by the jurors as an illness or
a clinical disorder. Thus, as opposed to providing a
framework that normalizes the battered woman and her
actions, she is characterized as an “irrational and emo-
tionally damaged” woman. As suggested below, a
review of the empirical research examining the impact
of battered woman syndrome evidence on jurors’ judg-
ments and verdict decisions indicates that there may be
some validity in these concerns.

Empirical research on the impact of battered woman
syndrome evidence began in the late 1980s, with much
of this work employing juror simulation techniques.
Using this methodology, mock jurors are presented with
a simulated or mock trial and asked to render a verdict
and provide various judgments about the defendant and
the case. Within the trial presentation, the presence or
absence of the expert testimony is varied, and compar-
isons of the mock jurors’ responses (e.g., judgments,
verdicts) across these different versions of the trial are
made to assess the impact of the testimony. The findings
of this research are somewhat mixed. While some sim-
ulation studies have found little evidence for the impact
of battered woman syndrome evidence, studies con-
ducted by Regina Schuller and her colleagues suggest
that exposure to the testimony does result in more
lenient verdicts and more favorable evaluations of the
defendant. In a series of studies, these researchers found
that compared with mock jurors who were not exposed
to battered woman syndrome evidence, mock jurors
provided with expert testimony pertaining to battered
woman syndrome were more likely to believe the defen-
dant’s claim of self-defense (e.g., perceptions of fear,
few options) and more likely to render a not guilty ver-
dict. Although verdict decisions were more favorable to
the defendant when battered woman syndrome evidence
was presented, there was also evidence consistent with
the notion that battered woman syndrome evidence is
likely to be associated with interpretations of psycho-
logical dysfunction. Lending some support to the con-
cern that battered woman syndrome evidence may lead
to interpretations of dysfunction, mock jurors provided
with the battered woman syndrome evidence, as
opposed to no expert testimony, viewed the woman as
more psychologically unstable and were more likely to
support a plea of insanity.

In response to the criticism that battered woman
syndrome evidence characterizes battered women as
psychologically damaged and fails to capture the vari-
ation in battered women’s experience, Mary Ann
Dutton recommends that the term battered woman
syndrome itself be dropped from the testimony and
reference instead be made to expert testimony on
“battering and its effects.” Moreover, Dutton, one of
the authors of a review of battered woman syndrome
evidence undertaken at the direction of Congress,
notes that the testimony should incorporate the diverse
range of traumatic reactions described in the psycho-
logical literature and should not be limited to an
examination of learned helplessness, PTSD, or any
other single reaction or “profile.”
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Using juror simulation techniques, researchers have
explored the impact of such a reformulation of the
expert testimony. Specifically, the impact of an alterna-
tive form of testimony that eliminated reference to the
syndrome terminology, as well as references to learned
helplessness and PTSD, on mock jurors’ decisions was
examined in a series of studies conducted by Schuller
and her colleagues. This alternative form of the testi-
mony placed greater emphasis on the battered woman’s
agency (i.e., effortful and active rather than passive and
helpless) and social realities (e.g., lack of social sup-
port). The results of this research indicate that, like the
battered woman syndrome evidence, the inclusion of
this expert evidence resulted in more lenient verdicts
than when this evidence was omitted. Moreover, the
presence of the expert testimony, compared with the
no-expert condition, led to more favorable evaluations
of the defendant’s claim. Finally, and in contrast to the
impact of battered woman syndrome evidence on mock
jurors’ evaluations of the defendant’s psychological sta-
bility, the alternative form was not associated with
interpretations of psychological dysfunction. In short,
the research suggests that an alternative form of testi-
mony that emphasizes the social aspects of the batter-
ing relationship and omits references to the term
battered woman syndrome, learned helplessness, and
PTSD may be as successful as battered woman syn-
drome evidence in terms of verdict decisions. Also, it
appears to avoid some of the potential pitfalls associ-
ated with the syndrome evidence.

Regina A. Schuller
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BEHAVIOR ANALYSIS INTERVIEW

The behavior analysis interview (BAI) is a set of 15
predetermined standardized questions designed to
elicit differential responses from innocent and guilty
suspects at the outset of a police interview. Police
investigators who are reasonably certain of a suspect’s
guilt may submit the suspect to persuasive interroga-
tion techniques meant to break down the suspect’s
resistance; because such interrogation techniques may
lead to false confessions, it is important not to submit
innocent suspects to these techniques. For this reason,
BAI forms an important first step in police interview-
ing. Some evidence, however, refutes the basic
assumptions of the BAI that guilty suspects will feel
less comfortable and be less helpful than innocent sus-
pects. This raises doubts about the ability of the BAI
protocol to determine successfully which suspect is
guilty and which suspect is innocent.

The BAI starts with the question “What is your
understanding of the purpose of this interview?” fol-
lowed by questions such as “Did you commit the
crime?” or “Do you know who committed the crime?”
or “Who would have had the best opportunity to com-
mit the crime if they had wanted to?” and “Once we
complete our entire investigation, what do you think
the results will be with respect to your involvement in
the crime?” Despite its name, behavior analysis inter-
view, the BAI predicts that guilty and innocent sus-
pects will differ in their nonverbal behavior and also in
their verbal responses.

Regarding the nonverbal responses, it is assumed
that liars feel more uncomfortable than truth tellers in
police interviews. Guilty suspects should therefore
show more nervous behaviors, such as crossing their
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legs, shifting about in their chairs, performing groom-
ing behaviors, or looking away from the investigator
while answering questions such as “Did you commit
the crime?” Regarding the verbal responses, it is
assumed that compared with guilty suspects, innocent
suspects expect to be exonerated and therefore should
be more inclined to offer helpful information. Thus,
truth tellers should be less evasive in describing the
purpose of the interview, more helpful in naming pos-
sible suspects when asked who they think may have
committed the crime, and more likely to divulge who
had an opportunity to commit the crime, and they
should express more confidence in being exonerated
when asked what they believe the outcome of the
investigation will be.

Investigators who use the BAI protocol acknowl-
edge that not every response to a BAI question will
consistently match the descriptions presented for
guilty and innocent suspects. Consequently, investiga-
tors should evaluate the responses to the entire BAI
rather than to the 15 questions individually. There is
only one study with real-life suspects that used the
BAI protocol successfully. When only conclusive deci-
sions were scored, 91% of the deceptive suspects and
80% of the innocent suspects were classified cor-
rectly. Although these results appear impressive, the
authors themselves noted an important limitation of
the study: They could not establish with certainty that
the guilty suspects were truly guilty and the innocent
suspects were truly innocent.

The BAI assumption that guilty suspects will feel
less comfortable than truth tellers in a police interview
is not universally accepted by the scientific community.
For instance, in situations where the consequences of
being disbelieved are severe, both liars and truth tellers
will be concerned about not being believed. The predic-
tion that guilty suspects will show more nervous behav-
iors than innocent suspects is not supported by
deception research. In a mock theft laboratory study,
where guilty and innocent suspects were interviewed via
the BAI protocol, guilty suspects (those who had taken
the money) did not differ from innocent suspects (those
who had not taken the money) in eye contact. With other
behaviors, just the opposite of the BAI prediction
occurred: Guilty suspects displayed fewer movements
than innocent suspects. A meta-analysis reviewing more
than 100 deception studies showed exactly the same pat-
tern: Eye contact is not related to deception, and liars
tend to decrease rather than increase their movements.
This pattern was also obtained in a real-world study

examining the nonverbal responses of suspects in police
interviews. The decrease in movements often found in
deception research could be the result of liars (guilty
suspects) having to think harder than truth tellers (inno-
cent suspects). Numerous aspects of lying add to mental
load. For example, liars must avoid making slips of the
tongue, should not contradict themselves, and should
refrain from providing possible leads. If people are
engaged in cognitively demanding tasks, their overall
animation is likely to decrease. An alternative explana-
tion of liars’ decreased movements is that liars typically
experience a greater sense of awareness and deliberate-
ness in their performance, because they take their cred-
ibility less for granted than do truth tellers. Although
truth tellers are also keen to be seen as truthful, they typ-
ically do not think that this will require any special effort
or attention. As a result, liars are more inclined than
truth tellers to refrain from exhibiting excessive move-
ments that could be construed as nervous or suspicious.

This latter impression management explanation (liars
put more effort into making a convincing impression
than truth tellers) conflicts with the BAI’s prediction
that guilty suspects will be less helpful than innocent
suspects. The impression management hypothesis states
that guilty suspects will be keener than innocent sus-
pects to create a favorable impression on the investiga-
tor, because liars will be less likely to take their
credibility for granted. Indeed, the results from the
mock theft laboratory study in which the BAI protocol
was used showed just that pattern: Guilty suspects were
more helpful than innocent suspects.

Aldert Vrij, Samantha Mann,
and Ronald Fisher
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BIAS CRIME

Bias crime represents the nadir of intergroup relation-
ships and contact. Prejudice and bigotry give rise to
bias crime, and bigotry accompanies bias offenses.
Protected categories of victims according to the bias
crime statutes include ethnic, racial, religious, and sex-
ual minorities as well as those with mental or physical
disability status. Although debate about the criminal-
ization of bias motives abounds, most of those who
study bias crime agree that combating these types of
offenses is important. This is because bias crime is dif-
ferent from similarly egregious crimes; the effects of
bias crime extend well beyond the initial victim. There
are physical, psychological, financial, and societal
costs associated with this from of criminal activity.

Most people have a sense of what is meant by prej-
udice, and social scientists use the term to refer to a
negative attitude that occurs when people prejudge
disliked others. Those who are the targets of prejudice
are disliked and perceived to be members of a partic-
ular social group. The term bigotry refers to extreme,
and often blatant, forms of prejudice. Although both
terms refer to a bias in the perception of others, prej-
udice can in rare cases refer to positive attitudes and
reactions, whereas bigotry is exclusively reserved for
negative attitudes. It is the latter set of reactions to a
disliked individual or group of individuals (i.e., big-
otry) that is most likely to spawn bias crimes.

Bias crimes involve a unique form of illegal, anti-
social (and sometimes aggressive) behavior perpe-
trated primarily because of what the intended target
represents. Definitions of bias crime vary, but defini-
tions such as that of the Anti-Defamation League of
B’nai B’rith (ADL) tend to focus on the motivation of
the offender as well as the group status of the targeted
victim. According to the Federal Bureau of
Investigation (FBI) of the U.S. Department of Justice,
a bias crime is “a criminal act that targets a person,
property, or society and is motivated, in whole or in
part, by the offender’s bias against a race, religion,
disability, sexual orientation, or ethnicity/national ori-
gin.” Bias crimes “are traditional offenses motivated
by the offender’s bias.”

The negative sentiment that drives bias crime
offenders is so central and distinguishing a feature
that the term hate crime is often used to describe these
actions. Hate crime puts the extreme negative emotion
(i.e., the affective state) front and center. Although

most people can readily identify with an offense char-
acterized as a hate crime because of an almost vis-
ceral familiarity with that very negative emotion,
some scholars debate the accuracy of this label. They
argue that it is not always the case that the sentiment
that motivates bias crime offenders is hate. Indeed, as
the specialists James Jacobs and colleagues contend,
hate crime is less about “hate” per se and more about
bias or prejudice.

To be sure, the problem of bias crime is real, and
because of the inherently social aspect of these
offenses, they must be viewed within a particular con-
text. According to Gregory Herek and colleagues, bias
offenses generally occur “against a backdrop of intoler-
ance.” They represent the manifestation of deep-seated
resentment and bigotry coupled with opportunity and
disinhibition. Disinhibition has long been regarded as a
necessary psychological feature in a person’s decision
to actually commit an antisocial or aggressive action.
For the bias crime offender, disinhibition can occur in
several ways. Potential bias crime offenders become
disinhibited (i.e., releasing the proverbial brake) when
they are prompted by like-minded others, when they
can rationalize and justify their aggression, or when
they believe that conventional authority figures con-
done their actions.

Bias Crime in the United States

According to recent statistics released by the FBI,
7,163 criminal incidents involving 8,380 offenses
were reported in 2005 as a result of an extreme preju-
dice or bias. The greatest proportion of these incidents
resulted from racial and ethnic animus (there were
3,919), with African Americans representing the most
frequently targeted racial group. This is not surprising
given that racial (i.e., anti-Black) prejudice has played
so prominent a role in determining the nature of inter-
group relations within the United States and because
skin color represents a primary and salient marker for
racial status.

Bias crimes in the United States have assumed
many forms and have ranged from nonviolent to egre-
gious and harmful. They include physical and verbal
transgressions stemming from a perpetrator’s bigotry
or extreme prejudice. These transgressions can
include defamation, threat and intimidation, verbal
abuse, and physical assault or homicide, as well as
offenses to property including arson, defacement, and
vandalism. Many bias crimes against property assume
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the form of obscene or hurtful verbiage spray painted
on private or public property.

Victims of bias crime are targeted because of their
perceived race, ethnicity/national origin, religion, sex-
ual orientation, gender, and physical disability.
Whether victims actually are members of the targeted
group matters little to their offenders; it is the percep-
tion that they do that drives offenders. Most targeted
groups also tend to be singled out for negative stereo-
types. Given the established relationship between
stereotypes and prejudice, it is not surprising that
members of the most negatively stereotyped social
groups are also members of groups most frequently
targeted by bias crime offenders. Thus, victims of bias
crime disproportionately involve racial, ethnic, sex-
ual, and religious minorities.

In the FBI’s 2005 Hate Crime Statistics report, of
the 8,380 reported bias offenses, 4,691 were racially
motivated, 1,171 were instigated because of offend-
ers’ perceptions about their victims’ sexual orienta-
tion, 1,314 resulted from religious prejudice, 1,144
were due to ethnicity/national origin prejudice, and 53
targeted victims because of a disability they were
believed to possess. These numbers remain relatively
consistent, although they reveal a slight drop from the
9,035 offenses reported in the 2004 statistics report.

It is worth noting that reluctance and fear on the
part of certain immigrants and ethnic minorities may
serve to stifle reports of certain bias offenses. Indeed,
like many forms of criminal activity, many bias crimes
that occur are not reported. Additionally, underreport-
ing may be particularly likely in the case of victims of
antigay bias crimes who, like rape victims, may not be
willing to risk disclosure or be subjected to investiga-
tion by insensitive or unhelpful law enforcement per-
sonnel. Moreover, whether an actual bias crime is
recorded as such is very much at the discretion of the
individual law enforcement officer. Findings from one
federally funded study, reported in Lu-in Wang’s pub-
lished work, found significant variation among police
officers in their decisions to categorize incidents as
bias crimes as well as within the state agencies charged
with reporting to federal agencies.

Criminalizing Bias Crime

In recent years, criminologists and legal scholars have
debated the usefulness of criminalizing bias, and debates
about the constitutionality of legislation that penalizes

it abound. Of course, crimes that are motivated by bias
are not new. The history of bias as an instigator and
motive in criminal activities occurring within the
United States predates the establishment and enact-
ment of any legislation in the country. The legal
scholar Brian Levin notes that “status-based depriva-
tions” such as slavery were in place at the very same
time that deliberations about the Constitution and
Declaration of Independence were under way. What is
new about today’s form of bias crime, however, is the
existing legislation as well as the corresponding
efforts aimed at enacting additional legislation penal-
izing these activities. The term bias crime, first used
by journalists and politicians, is well entrenched in
today’s academic and juridical circles.

Most jurisdictions see bias crime as emanating
from a perpetrator’s bias targeting some feature of the
victim (e.g., racial status or sexual orientation).
Although the Hate Crime Statistics Act (initially pro-
mulgated in 1990) mandates that all jurisdictions
report the number of bias offenses that have occurred,
there is substantial variance in the extent of participa-
tion across states. Like other offenses included in the
FBI’s Uniform Crime Reports, bias crimes are volun-
tarily reported by local jurisdictions.

In 2005, several members of the House of
Representatives introduced a bill that would represent
an amendment to the law that mandates the FBI’s col-
lection of bias crime information to include gender as
a protected category (called the Hate Crime Statistics
Improvement Act of 2005). Historically, gender has
not been included in the FBI’s definition of bias
crime. The bill never became a law, and the current
Federal Hate Crimes Statistics Act does not require
the FBI to collect data on crimes that may manifest
evidence of a gender bias. However, of the 41 states
that have crime statutes, 19 of them include gender-
based hate crimes in their hate crimes laws.

Importantly, where bias crimes were formerly lim-
ited to the actual physical presence of an offender (e.g.,
an assault) or the offender’s sentiment (e.g., graffiti or
vandalism), widespread usage of the Internet has
enabled offenders to transcend the boundaries of space
and time. According to a representative of the ADL,
“the majority of Internet hate crime cases result from
e-mails containing threats.” Indeed, because of the pro-
liferation of biased sentiment throughout the Internet,
“cyber hate” is now investigated and tracked by advo-
cacy groups, such as the ADL, as well as the FBI.
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Bias Crime Versus “Normal” Offenses

Bias offenses differ from other similarly egregious
offenses in several ways. First, because bias crimes
indicate an offender’s bias, they serve symbolic and
instrumental functions. The targeted victim is symbolic
of a despised out-group. An out-group is a social group
composed of people whom an offender perceives to be
outsiders. Symbolically, the bias crime effectively com-
municates a message to an entire community, neighbor-
hood, or group. The message is extremely negative and
reminds anyone who identifies as a member of the vic-
tim’s social group of their own vulnerability.

Bias crime serves an instrumental function in that
it curtails the behaviors and movement of members of
large numbers of people, including members of the
victim’s and offender’s groups. Bias offenses restrict
the behaviors and choices of people because members
of the victim’s and offender’s groups will tend to
avoid certain locations and interactions with out-
groups. For example, people who are personally unac-
quainted with the victim but who perceive themselves
to be members of the victim’s social group are likely
to restrict their activities. They will think twice about
being in geographic proximity of the location where
the bias offense is known to have occurred. Members
of the offender’s group who sympathize with victims
are also likely to be anxious about the prospect of
intergroup interaction. Without realizing it, offenders
can affect far greater numbers of people than the
actual victim(s) of the offense.

The bias crime is also distinguished from the “nor-
mal” offense (i.e., the nonbias crime) in that the bias
crime is a reflection of a perpetrator’s bigotry or
hatred, or both. Such clarity about an offender’s think-
ing is a feature of the bias crime and not readily appar-
ent in many other types of offenses. However, it
should be noted that legal scholars debate the consti-
tutionality of bias crime statutes because they argue
that characterization of an offense as a bias offense is
based on penalizing thoughts and motives. Although
there may be some ambiguity for certain offenses, law
enforcement, legislators, and prosecutors generally
consider the presence of one or more specific indica-
tors during the commission of an offense to be evi-
dence of a bias motive. These indicators serve to
disambiguate the circumstances surrounding the inci-
dent because they suggest that the offender’s actions
were motivated, in whole or in part, by bias.

A clear difference in group status between the vic-
tim(s) and offender(s) that has historically involved
relations fraught with strife is often taken as an indica-
tor of a bias motive. When the incident occurs in the
context of an event that makes the group status of the
victim particularly salient, prosecutors will likely sus-
pect a bias motive. Moreover, when there are obvious
items present, used in, or produced as a result of the
offense (e.g., graffiti, bias-related gestures or expres-
sions, and written materials) or when the offenders are
members of organized hate groups (e.g., the Ku Klux
Klan), the incident is likely to be characterized as a bias
offense.

Costs Incurred

There are a number of costs associated with bias crimes.
Those who are targeted by offenders (i.e., victims) may
incur physical, psychological, and financial costs.
Victims of hate crime who are physically assaulted suf-
fer injuries that may lead to permanent bodily damage,
and in several high-profile cases (e.g., the murders of
James Byrd and Mathew Sheppard), these injuries have
resulted in death. Psychologically, the victim of a bias
crime may experience posttraumatic stress disorder
(PTSD). In fact, research by Gregory Herek and col-
leagues provides evidence of long-term PTSD symp-
toms. That research examined the experiences of
victims of antigay bias crimes and found that in some
cases the victims needed as many as 5 years to over-
come the effect of their victimization.

Even when victims are able to function “normally”
following a bias crime, they may harbor intense fear.
They may fear their attackers, and they may also fear
anyone who resembles their attackers. Although this
can be debilitating, it can be most problematic for the
fearful victims who feel compelled to move from their
residence, change jobs, or restrict their activities. Thus,
an additional outcome of bias crime victimization can
involve very real financial costs. To the extent to which
victims decide to suddenly change their place of
employment or residence, there is likely to be a signif-
icant change in financial well-being. In addition, bias
crime involving property offenses creates financial
costs for property owners who resolve to return their
property to its original state.

Although the most obvious costs are incurred by the
actual victims of the offense, there are also societal
costs associated with bias crime activities. Bias crimes
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create a climate of suspicion and fear. They effectively
contribute to deterioration in intergroup relations.
Those who may perceive themselves to be members of
the victim’s social group will fear others who happen to
be members of the offender’s social group, and mem-
bers of the latter may feel anger and guilt leading them
to avoid interaction with those perceived to be members
of the victim’s group. In addition, particularly visible
incidents can potentially trigger subsequent hate crime
offenses, setting off a wave of retaliatory offenses.

Profile of Offenders

According to the U.S. Department of Justice’s
Policymaker’s Guide to Hate Crime, hate crime offend-
ers can be categorized according to their motives. In
some cases, offenders perceive themselves to be exact-
ing vigilante justice. These types of offenders blame the
targets of their offenses for what they perceive to be
wrong with the world or their immediate circumstances.
In other cases, offenders perceive their actions to be a
part of a greater mission—one in service of ridding the
world of the social evil that their victim represents. An
additional motive believed to account for some hate
crime offenses involves the excitement and “rush” of
committing the offenses. For these frenetic offenders,
who are referred to as “thrill seekers,” any targeted out-
group will do. In these incidents, willing offenders have
the right set of circumstances, potential victims, and dis-
inhibiting factors present at just the right time.

Although it would be useful to have a more detailed
description of offenders, there is some variability
among those who commit bias crimes. For example, the
Hate Crime Statistics report of 2005 reveals that racial
minorities are represented among racist bias crime
offenders. Nevertheless, representatives from some
local jurisdictions have noted that bias crime offenders
are overwhelmingly young, White, and male.

Preventing Bias Crimes

Bias crimes, though extremely problematic, are not
inevitable. When one considers that of the infinite

number of interactions possible among the 34 million
people living in California, for example, fewer than
2,500 resulted in reports of hate-motivated offenses, it
is clear that bias crime occurrence is actually rare rel-
ative to its nonoccurrence. That said, recent events
reflecting bias and bigotry underscore the importance
of continued attention to this problem. Researchers,
advocates, legislators, and law enforcement personnel
have roles to play in attenuating the problem of bias
crime. The greatest responsibility, however, rests with
the lay public, which is composed of both victims and
offenders. Eliminating bigotry and the problem of bias
crime requires vigilant, continuous, and cross-cutting
efforts, and it involves education, intergroup interac-
tion, and legislation.

Kellina M. Craig-Henderson

See also Racial Bias and the Death Penalty; Reporting
Crimes and Victimization; Victimization
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CAPACITY TO CONSENT TO TREATMENT

The capacity to consent to treatment, also known as
treatment consent capacity (TCC) and medical decision-
making capacity, is a civil legal capacity with impor-
tant ethical, legal, and functional aspects. TCC is a
fundamental aspect of personal autonomy and self-
determination and refers to a person’s cognitive and
emotional capacity to consent to medical treatment.
TCC involves the capacity not only to accept a treat-
ment but also to refuse a treatment, or to select between
treatment alternatives. Legally, TCC forms the corner-
stone of the medical-legal doctrine of informed con-
sent, which requires that a valid consent to treatment
be not only informed and voluntary but also compe-
tent. Functionally, TCC may be viewed as an
“advanced activity of daily life” that is an important
aspect of health and independent living skills in both
younger and older adults. As such, it is a critical func-
tional and life skill considered by probate courts con-
ducting guardianship determinations.

From a legal standpoint, TCC is a distinctive civil
capacity. Issues of TCC generally arise in a medical set-
ting and usually involve a physician, a psychologist, or
some other clinician, not a legal professional, as deci-
sion maker. These clinical judgments of TCC are rarely
subject to judicial review. Accordingly, while clinicians
do not determine TCC in a formal legal sense, their
decisions often have the same effect insofar as a patient
can effectively lose decisional authority.

Over the past 30 years, consent capacity has
emerged as a distinct field of legal, ethical, clinical,
and behavioral research. Clinical and cognitive models

of TCC, and associated assessment instruments, have
been developed for evaluating TCC. TCC is often
tested using four standards drawn from case law and
the psychiatric literature: the capacities to

1. “evidence” or express a treatment choice (expressing
choice),

2. “appreciate” the personal consequences of a treat-
ment choice (appreciation),

3. “reason” about treatment (reasoning), and

4. “understand” the treatment situation and choices
(understanding).

There is also a fifth consent ability of making a “rea-
sonable” treatment choice (reasonable choice), which
is used experimentally but not clinically. These con-
sent abilities represent different legal thresholds for
evaluating TCC and have served as the conceptual
basis for instrument development and clinical and
cognitive studies.

Legal Aspects of TCC

TCC is a fundamental aspect of personal autonomy in
our society. Clinicians are ethically and legally obli-
gated to respect patients’ right of self-determination
with respect to medical care. The doctrine of informed
consent protects this right of self-determination by
requiring that a legally valid consent to treatment be
informed, voluntary, and competent. As such, a diag-
nostic or therapeutic intervention that is performed on
a person lacking the capacity to consent—regardless

C
C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 51



of its intended benefit—may often represent a techni-
cal battery and be actionable under the law.

Medical-Legal Model 
of Consent Capacity

As discussed above, a medical-legal model of TCC
incorporating specific consent abilities, or standards,
has been developed from case law and the psychiatric
literature. These standards are set forth below in order
of proposed difficulty for patients with dementia:

S1. The capacity simply to “evidence” or express a
treatment choice

S2. The capacity to make a “reasonable” treatment
choice (this is not a clinically accepted consent
standard because of concerns about the arbitrari-
ness of the operative term reasonable; it is thus for
experimental use only and is accordingly refer-
enced with brackets)

S3. The capacity to “appreciate” the personal conse-
quences of a treatment choice

S4. The capacity to reason about treatment and pro-
vide “rational reasons” for a treatment choice

S5. The capacity to “understand” the treatment situa-
tion and treatment choices

The above standards represent different thresholds for
evaluating TCC. For example, S1 (expressing choice)
requires nothing more than the subject’s communica-
tion of a treatment choice. [S2] (reasonable choice)
calls for the individual to demonstrate a reasonable
treatment choice, particularly when the alternative is
unreasonable. S3 (appreciation) requires the individ-
ual to appreciate how a treatment choice will affect
him or her personally. S4 (reasoning) evaluates the
individual’s capacity to supply rational reasons for the
treatment choice. S5 (understanding) is a comprehen-
sion standard and requires the individual to demon-
strate conceptual and factual knowledge concerning
the medical condition, its symptoms, and the treat-
ment choices and their respective risks/benefits.
Standards 3 to 5 are the standards generally applied in
clinical settings. It should be noted that this medical-
legal model can be readily applied to other consent
capacities, such as the capacity to consent to research,
and to decisional capacity generally.

In using this model and selecting applicable stan-
dards, clinicians should consider the potential risks
and benefits of a proposed treatment and the conse-
quences of refusing treatment. For instance, a patient
who consents to a relatively low-risk medical proce-
dure expected to yield significant benefits may be
judged using a lower or more liberal standard of TCC.
A more stringent threshold (e.g., S4, reasoning, and/or
S5, understanding) should be considered as the risks
associated with a medical procedure or with refusing
treatment increase. Due to its short-term memory and
other cognitive demands, S5 may be the most strin-
gent legal standard, particularly for older adults and
persons with amnesic disorders.

Cognitive Model for Consent Capacity

TCC may also be conceptualized cognitively as con-
sisting of three core tasks: comprehension and encod-
ing of treatment information, information processing
and internally arriving at a treatment decision, and
communication of the treatment decision to a clinical
professional. These core cognitive tasks occur in a spe-
cific context: a patient’s dialogue with a physician, a
psychologist, or some other health care professional
about a medical condition and potential treatments. The
comprehension/encoding task involves oral and written
comprehension, and encoding, of novel and often com-
plex medical information presented verbally to the
patient by the treating clinician. The information-
processing/decision-making task involves the patient
processing the consent and other information pre-
sented, integrating this information with established
personal knowledge, including values and risk prefer-
ences, reasoning about and weighing this information,
and arriving internally at a treatment decision. The
decision communication task involves the patient com-
municating his or her treatment decision to the clinician
in some understandable form (e.g., oral, written, and/or
gestural expression of consent/nonconsent).

Clinical Assessment of TCC

PPrroobblleemmss  iinn  AAsssseessssmmeenntt

Despite the relevance of issues of TCC in medical
settings, there is little academic or clinical education
in this area. Medical and graduate schools, as well as
residency, internship, and fellowship programs, have
not traditionally offered formal training in capacity
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assessment. There has also been a general lack of
practical clinical guidelines on which to base capacity
assessments. Until recently, clinicians have had to rely
almost exclusively on subjective clinical impressions
and brief mental status testing in reaching a judgment
regarding TCC.

Physician judgment has traditionally represented
the accepted criterion or gold standard for determining
TCC in medical and legal practice. However, studies
involving older adults and persons with AD have
raised the concern that physician judgments of TCC
may be both subjective and unreliable. Specifically,
experienced physicians have been found to be highly
inconsistent in their judgments of TCC in older adults
with mild AD. This inconsistency may reflect issues 
of lack of clinical training, differing conceptual
approaches, and the conflation of mental status results
with capacity status in older adults. One response to
these issues of clinical accuracy and consistency in
capacity judgments has been the development of stan-
dardized assessment measures.

IInnssttrruummeennttss  ffoorr  AAsssseessssiinngg  TTCCCC

In recent years, investigators have used the above
models of TCC to develop standardized, norm-
referenced psychometric instruments for assessment of
TCC in different patient populations. These instru-
ments include the MacArthur Competence Assessment
Tool for Treatment (MacCAT–T), the Hopemont
Capacity Assessment Instrument, and the Capacity to
Consent to Treatment Instrument (CCTI). These stan-
dardized measures assist clinicians by offering specific
definitions of the TCC construct and by operationaliz-
ing standards or thresholds for testing capacity. In
addition to measuring capacity performance, some
instruments also identify capacity status (capable, mar-
ginally capable, or incapable) using cut scores derived
from control performance. Thus, these measures pro-
vide objective, norm-referenced information concern-
ing an individual’s TCC that can inform and guide
clinical decision making.

The limitations of these assessment instruments
should also be considered. First, instrument-based
deficits in TCC should not be construed as necessarily
reflecting clinical or legal impairments or incompe-
tency. Second, and related, clinical determination of
TCC is ultimately a judgment made by a clinician and
not an instrument performance score. Assessment
instruments can provide objective information about

consent abilities but are not substitutes for clinical judg-
ment. No capacity instrument can satisfactorily take
into account the myriad medical, legal, ethical, and
social considerations that inform a clinical or legal
capacity judgment. For this reason, standardized mea-
sures of TCC are intended to support, but certainly not
replace, the decision making of the clinician.

Research on TCC in Clinical Populations

Impairment and loss of TCC have been studied in mul-
tiple clinical populations, including persons with schiz-
ophrenia and other psychiatric illnesses, Alzheimer’s
disease (AD), mild cognitive impairment (MCI),
Parkinson’s disease (PD), and traumatic brain injury
(TBI). Initial pioneering clinical studies of TCC were
carried out in psychiatric populations by Appelbaum,
Roth, Grisso, and colleagues and have documented
clearly the effects of mental illness on informed con-
sent capacities in these patients. Over the past 15 years,
there have been an increasing number of studies of
TCC in older adult populations with dementia. Due to its
relentless progressive nature and the well-characterized
stages of neurocognitive and functional change, AD has
proven to be a useful prism for understanding impair-
ment and loss of TCC. Studies have shown that the
minimal standards of consent capacity, such as express-
ing choice (S1) and making a reasonable choice [S2],
are relatively preserved in patients with mild to moder-
ate AD, whereas the clinically relevant standards of
appreciation (S3), reasoning (S4), and understanding
(S5) already show significant impairment. TCC also
shows significant longitudinal decline over a 2-year
period in patients with mild AD. A very recent study
has suggested that older patients with MCI, the pro-
drome or transitional stage to AD, also experience sig-
nificant deficits in TCC. Other studies have identified
deficits in TCC in patients with PD and cognitive
impairment and dementia. In contrast to these dementia
studies, an investigation of TCC in moderate to
severely injured patients with TBI found significant ini-
tial impairment but also subsequent partial recovery of
consent abilities 6 months following TBI. Thus, trajec-
tories of consent capacity impairment and change over
time can differ enormously across disease states.

CCooggnniittiivvee  SSttuuddiieess  ooff  TTCCCC

TCC assessment instruments have also provided 
a useful psychometric criterion for investigating the
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neurocognitive changes associated with impairment
of TCC in neurocognitive disorders such as dementia.
Findings suggest that multiple cognitive functions are
associated with the loss of consent capacity in patients
with AD. For example, deficits in conceptualization,
semantic memory, and probably verbal recall appear
to be associated with the significantly impaired capac-
ity of both mild and moderate AD patients to under-
stand a treatment situation and choices (S5). A factor
analysis of TCC in an AD population revealed a two-
factor solution comprising verbal reasoning and ver-
bal memory, which was subsequently validated using
a form of neuropsychological confirmatory analysis.
In contrast, in studies of patients with PD and demen-
tia, executive function measures have emerged as the
primary predictors of impairments of TCC.

Daniel C. Marson and Katina R. Hebert

See also Capacity to Consent to Treatment Instrument
(CCTI); Competency, Foundational and Decisional;
Consent to Clinical Research; End-of-Life Issues;
MacArthur Competence Assessment Tool for Clinical
Research (MacCAT–CR); MacArthur Competence
Assessment Tool for Treatment (MacCAT–T)
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CAPACITY TO CONSENT TO

TREATMENT INSTRUMENT (CCTI)

The Capacity to Consent to Treatment Instrument
(CCTI) is a standardized psychometric instrument
designed to assess the treatment consent capacity
(TCC) of adults. The CCTI evaluates five different
consent abilities or standards and has been shown to be
a reliable and valid measure of TCC. The measure dis-
criminates well between cognitively intact adults and
persons with Alzheimer’s disease (AD), Parkinson’s
disease dementia syndrome, and traumatic brain
injury. The CCTI has application to all adult patient
populations in which issues of neurocognitive impair-
ment and consent capacity arise. Research using the
CCTI has provided insight into the relationships
between cognitive change and different thresholds of
decisional capacity.

Structure and 
Administration of the CCTI

The CCTI was first developed in 1992 to empirically
investigate patterns of consent capacity impairment in
patients with mild and moderate AD. The measure con-
sists of two clinical vignettes that present hypothetical
medical problems and their symptoms (brain tumor,
atherosclerotic heart disease) as well as treatment alter-
natives with the associated risks and benefits. The
CCTI is administered in a way that simulates an
informed consent dialogue between the physician and
the patient. The vignettes are presented simultaneously
in oral and written format using an uninterrupted dis-
closure method. They are written at a fifth- to sixth-
grade reading level, with low syntactic complexity and
a moderate information load.
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After each vignette is presented, the written stimu-
lus is removed, and patients are asked to answer a
series of questions that test distinct consent abilities.
These consent abilities are derived from psychiatric lit-
erature and case law and reflect four well-established
standards (S) for decisional capacity: evidencing a
choice for or against treatment (S1), appreciating the
personal consequences of a treatment choice (S3), rea-
soning about treatment, or making a treatment choice
based on rational reasons (S4), and understanding the
treatment situation and choices (S5). The CCTI also
assesses the capacity to make a reasonable choice
(S2). This is an experimental standard that has not
received legal or clinical acceptance due to arbitrari-
ness in determining what constitutes a “reasonable”
treatment choice.

Administration time for the CCTI is about 20 to 25
minutes for both vignettes.

CCTI Scoring System

The CCTI has a detailed and well-operationalized
scoring system that yields information regarding both
capacity performance and capacity status. Capacity
performance is the quantitative score that a patient
receives for each standard. Scores across vignettes are
summed to create a composite score for each stan-
dard. There is no CCTI total score.

Capacity status refers to the categorical outcome
(capable, marginally capable, or incapable of consent-
ing to treatment) obtained on a particular standard.
Depending on the standard, capacity status on the
CCTI is operationalized using either predetermined
cut scores or psychometric cutoff scores derived from
the performance of cognitively intact older adults.
CCTI capacity outcomes must be used cautiously
insofar as they are derived from cut scores and do not
represent legal or clinical competency findings.

Reliability and Validity of the CCTI

The CCTI has reliability and validity as a measure of
consent capacity. Three separate raters trained in
administration and scoring of the CCTI achieved high
interrater reliability for interval scales (>.83, p <
.0001; S3–S5) and categorical scales (96% agree-
ment; S1 and S2). The CCTI demonstrates face and
content validity. The medical content of each vignette
was reviewed and approved by a neurologist special-
izing in aging and dementia. The CCTI has been
found to discriminate well between cognitively intact

older adults and persons with both mild and moderate
AD. The CCTI also discriminates well between older
controls and patients with Parkinson’s disease and
dementia. With respect to construct validity, factor
analysis of the CCTI in an AD sample revealed a two-
factor model of verbal reasoning and verbal memory,
which was subsequently confirmed using neuropsy-
chological factor analysis. In addition, the CCTI has
demonstrated utility as a psychometric criterion for
investigating the neurocognitive changes associated
with loss of TCC.

Clinical and Research Utility

The CCTI provides a standardized and norm-referenced
basis for evaluating TCC in individual patients and
across different patient populations. For this reason, it
has very good research application. In addition, by
objectively evaluating different consent abilities, it pro-
vides clinicians with flexibility in a particular case to
consider different standards of capacity in relation to
the risks and benefits of a particular treatment situation.

LLiimmiittaattiioonnss

The CCTI has three key limitations. First, because
it uses standardized, hypothetical clinical vignettes
(brain tumor, heart disease), the CCTI does not
directly assess specific issues of TCC presenting clin-
ically (e.g., in the treatment of bone cancer). Instead,
it provides objective, norm-referenced information
about a patient’s treatment consent abilities that the
clinician can consider as part of his or her overall
assessment of TCC. Thus, the CCTI gives up clinical
specificity for standardization. A second limitation of
the CCTI is its use of hypothetical medical vignettes.
Patients dealing with real, personal medical problems
arguably may display treatment consent abilities that
differ somewhat from those demonstrated when
responding to hypothetical medical situations. Finally,
the CCTI and its performance and outcome scores are
intended to support but not replace clinical judgment.
Determination of consent capacity is ultimately a
judgment made by a clinician.

Daniel C. Marson and Katina R. Hebert

See also Capacity to Consent to Treatment; Competency,
Foundational and Decisional; Competency Assessment
Instrument (CAI); Consent to Clinical Research; End-of
Life Issues; Hopkins Competency Assessment Test
(HCAT); MacArthur Competence Assessment Tool for
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Clinical Research (MacCAT–CR); MacArthur
Competence Assessment Tool for Treatment 
(MacCAT–T)
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CAPACITY TO WAIVE

MIRANDA RIGHTS

Prior to interrogating a suspect, police officers must
inform individuals of their legal rights. Mental health
professionals are frequently called on to evaluate the
extent to which criminal suspects have understood their
legal arrest rights and made valid decisions with respect
to waiving those rights. For individuals to knowingly,
intelligently, and voluntarily waive their rights, they
must both understand and appreciate those rights.
Research has consistently indicated that rights compre-
hension is significantly more impaired for younger 
adolescents than for older adolescents and adults.
Furthermore, comprehension is most impaired among
younger adolescents with lower intellectual abilities.

MMiirraannddaa  Warnings

Miranda v. Arizona (1966) required states to inform
suspects prior to interrogation or questioning of sev-
eral rights, which includes informing them of their
right to remain silent, that anything they say can be
used against them in a court of law, their right to the
presence of an attorney, and the right to free counsel

if they cannot afford the cost of an attorney. These
warnings were viewed as strengthening an individ-
ual’s protection against self-incrimination during
police interrogation. The rights provided to adults in
Miranda were extended to juveniles in the cases of
Kent v. United States (1966) and In re Gault (1967).
For those individuals who opt to waive these rights
and undergo interrogation, any statements they make
can be admitted as evidence against them in future
court proceedings provided that the waiver is valid.

While the specific rights guaranteed to suspects
prior to arrest and interrogation are outlined in
Miranda, the specific wording and language employed
in rights warnings vary between jurisdictions and
police forces. Each warning typically contains the
four prongs outlined in Miranda. A fifth warning
prong has been added in many jurisdictions, which
informs suspects that they can choose to stop ques-
tioning and consult with an attorney at any time.
Additionally, some jurisdictions have included cau-
tionary statements to juveniles regarding the possibil-
ity of having their case remanded to adult court or
serving an adult sentence. Research has demonstrated
significant variability in the language and readability
of Miranda warnings across states, with Flesch-
Kincaid Grade reading levels ranging from 4.0 to 9.9
in one study. The typical Miranda warning is at about
the seventh-grade reading level, which is above the
reading level of many intellectually impaired individ-
uals. Also, the reading level of many adolescents in
the juvenile justice system is below that of their peers.
Many states employ separate Miranda warning cards
for juveniles in an effort to simplify the warnings and
increase comprehension.

Statements made by individuals who have waived
their rights can be ruled inadmissible if a judge deter-
mines that certain conditions have not been met.
Several U.S. Supreme Court decisions have estab-
lished a totality of circumstances test for evaluating
the validity of a rights waiver decision. This requires
the court to consider both the suspect’s capacities and
the procedures and circumstances surrounding the
waiver. This includes whether the individual know-
ingly, intelligently, and voluntarily waived his or her
rights. The knowing component requires understand-
ing verbally or in writing the wording used in the
warning. The intelligent component goes beyond sim-
ple understanding and requires that a suspect appreci-
ate the significance of a particular right in his or 
her particular situation. For example, suspects may
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clearly understand a statement informing them that
they can consult with a lawyer prior to interrogation,
but without an appreciation of the role and function of
a lawyer this understanding is rendered meaningless.
Finally, the waiver must be made voluntarily, which
requires that a suspect waive his or her rights indepen-
dently, free from coercion from the police.

Research

Researchers have investigated the influence of numer-
ous factors on adult and juvenile Miranda rights com-
prehension, including age, IQ, ethnicity, prior police
contact and criminal justice experience, socioeco-
nomic status, psychopathology and symptoms, special
education classes, psychosocial maturity, and inter-
rogative suggestibility. Results from these studies
consistently indicate that rights comprehension is sig-
nificantly more impaired for younger adolescents than
for older adolescents and adults. Furthermore, com-
prehension is most impaired among younger adoles-
cents with lower IQ. Adults with mental retardation
have also been shown to demonstrate poor Miranda
rights comprehension, resulting in the most frequent
waiver challenges in court. Results from studies eval-
uating the influence of the other factors have been less
clear. It is important to bear in mind that although
research has been helpful in identifying areas in which
capacity may be impaired, these studies have impor-
tant limitations. They have typically been conducted
in laboratory settings and have used hypothetical sce-
narios and noncriminal samples, thereby limiting the
extent to which the true stressful nature of police
interrogations is captured. Under stressful circum-
stances, suspects’ understanding, appreciation, and
reasoning about interrogation rights may be poorer
than these findings suggest. Indeed, prior studies have
shown that many adolescents in stressful or fearful sit-
uations, such as a police interrogation, will not be able
to use their highest level of cognitive reasoning.

The choice whether to waive or exercise arrest
rights represents the first step in a series of difficult
decision points that individuals face when undergoing
a police investigation. In addition to investigating the
factors influencing arrest rights comprehension and
waiver, researchers have examined the relationship
between arrest rights comprehension and other possi-
ble outcomes arising from police interrogations. For
example, researchers have begun to examine poor arrest
rights comprehension as both a possible predictor of

the decision to waive arrest rights and submit to police
interrogation without assistance or advice as well as a
predictor of the likelihood of offering a false confes-
sion. One recent study found that Miranda compre-
hension correlated negatively with false confessions
in a juvenile sample, where juveniles were less likely
to offer a false confession in response to a series of
hypothetical vignettes as their Miranda comprehen-
sion improved.

Developmental Considerations

Results from research have generally demonstrated
that younger adolescents with poor intellectual ability
fail to comprehend adequately their Miranda rights.
However, much of the variability in understanding can
still be attributed to individual differences between
people. A bright 12- or 13-year-old may demonstrate
excellent understanding of Miranda rights, while a
less intellectually capable adult may struggle to com-
prehend the content of typical Miranda warnings.
However, adolescents are different from adults in one
important way. They are at a stage of development in
which they are still undergoing important matura-
tional changes. Adolescence is marked by significant
physical maturation, budding sexuality, an increased
awareness of and sensitivity toward peers, and an
increased desire for independence and identity devel-
opment, to name only a few. One compelling explana-
tion for the differences in understanding between
adolescents and adults is that the cognitive capacities
of adolescents are simply underdeveloped. Empirical
evidence demonstrates that cognitive development
continues throughout adolescence, and that it is only
by age 17 that adolescents’ raw cognitive abilities
become more comparable with those of adults.

In addition to developmental differences in cogni-
tive factors, research shows that adolescents differ in
other important ways relevant to legal competencies.
Particularly, adolescents differ in their level of psy-
chosocial maturity and in the way they reason and
make decisions. Younger adolescents with intellectual
abilities comparable with those of adults have less life
experience to draw on, which may influence their 
reasoning and decision-making processes. Younger
children and adolescents are generally less likely to
think strategically about their decisions; they are less
future oriented, are less likely to weigh the conse-
quences of their decisions, and often act impulsively.
Thus, even if a young person adequately understands
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the meaning of a Miranda warning, his or her appre-
ciation of the consequences of the decision to waive or
exercise those rights may suffer given his or her rela-
tive level of maturity and development. It is perhaps
not surprising, then, that research demonstrates that
the majority of young persons opt to waive their rights
when being questioned by the police. Interestingly,
results from Canadian and U.S. studies have shown
that with increased rights understanding, young per-
sons are more likely to refuse to waive their rights in
the context of a criminal investigation.

Assessing Capacity to 
Waive MMiirraannddaa Rights

It is important to clarify that the term capacity to
waive Miranda rights does not refer to a specific legal
disposition but rather to the capacity of the defendant
to understand and waive his or her legal rights. Grisso
has described three areas of functioning pertinent to
the evaluation of capacity to waive rights, including a
suspect’s understanding of the rights warnings, the
suspect’s perceptions of the intended functions of the
Miranda rights, and the suspect’s capacities to reason
about the probable consequences of waiver or non-
waiver decisions. Researchers and evaluators have
typically assessed the suspect’s understanding of the
rights warnings by examining an individual’s under-
standing of the phrases included in a standard rights
warning. Grisso conceptualizes appreciation of the
significance of rights to comprise three main parts.
First, suspects must recognize the interrogative nature
of police questioning. Second, suspects must perceive
the defense attorney as an advocate who will defend
and advise them, and be willing to disclose confiden-
tial information to him or her (appreciation of the
right to counsel). Finally, suspects must perceive the
right to silence as a right that cannot be revoked and
that statements made by them can be used in court
(appreciation of the right to silence).

Grisso’s Instruments for Assessing Understanding
and Appreciation of Miranda Rights were developed
to assist mental health professionals to examine the
capacities of individual youths or adults to waive their
Miranda rights knowingly and intelligently at the time
of their police interrogation. Three instruments assess
the individual’s understanding of a typical arrest by
asking examinees to paraphrase the meaning of each
right, compare the four elements of a typical rights
warning with a pool of statements including accurate

and inaccurate rewordings of each of the sentences,
and provide definitions of six words contained in the
interrogation warnings. Appreciation of the warnings
is evaluated in a fourth instrument, which assesses
appreciation of the importance of rights in an interro-
gation and in legal situations generally by asking
examinees to respond to pictures and vignettes
describing youths interacting with various criminal
justice figures. The instruments provide normative
data against which evaluators can compare an exami-
nee’s responses on the instruments; however the nor-
mative data are based on a sample of juveniles in 
Saint Louis, Missouri, in 1980. An updated version of
these instruments, The Miranda Rights Comprehension
Instruments, is currently being developed.

Consequences

Current findings from the literature underscore the need
for the provision of appropriate assistance or improve-
ment in the rights communication and the waiver
processes. Results from research conducted on juve-
niles’ Miranda rights comprehension findings strongly
suggest that although a majority of youths involved in
police questioning and interrogation waive their rights,
many of them, particularly younger adolescents, may
not have the capacity to provide a valid waiver. The
consequences of poor understanding and appreciation
of arrest rights, in combination with a highly sug-
gestible young person and coercive interrogation condi-
tions, may be far ranging and logically include a greatly
increased likelihood of offering a false confession.
Youths, especially younger adolescents and preteens,
may be especially vulnerable to making false confes-
sions due to immaturity and poor judgment.

Ronald Roesch and Kaitlyn McLachlan

See also Capacity to Waive Rights; False Confessions;
Forensic Assessment; Grisso’s Instruments for Assessing
Understanding and Appreciation of Miranda Rights;
Interrogation of Suspects; Videotaping Confessions
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CAPACITY TO WAIVE RIGHTS

With the Fifth Amendment right against self-
incrimination and the Fourteenth Amendment right to
due process as its grounding, the U.S. Supreme Court,
in Miranda v. Arizona (1966), established important
procedural protections for criminal suspects in custo-
dial interrogations. Aware of the inherently coercive
nature of interrogations and of suspects’ risk of self-
incrimination, the Miranda Court mandated that the
police notify suspects of their right to silence and
legal representation. The Court further ruled that a
suspect may waive these rights, but the waiver would
be considered valid only if it were provided know-
ingly, intelligently, and voluntarily.

To determine the validity of a Miranda waiver,
courts typically examine the totality of circumstances
under which the waiver was given, including both sit-
uational characteristics (e.g., length of the interroga-
tion, strategies used to obtain the confession) and
characteristics of the defendant (e.g., age, intelli-
gence, prior criminal history). However, the question
of how to weigh each of these factors in determining
the validity of a waiver is left to the discretion of the
judge. Thus, a judge or an attorney may request a
forensic evaluator to aid the court in determining a

defendant’s capacity to meet the requirements of a
valid waiver of rights.

Identification of Relevant Capacities

The first two elements of the standard, knowing and
intelligent, are related to individuals’ cognitive abili-
ties: the ability to understand the meaning of the rights
and to appreciate the consequences of waiver and non-
waiver decisions. Thus, forensic evaluators are able to
conduct clinical and psychological assessments and
inform the courts about individuals’ specific abilities
or deficits in these areas (e.g., whether they have the
cognitive developmental and/or intellectual capacities
to grasp the concept of a right as an entitlement rather
than as a privilege that can be revoked). The voluntari-
ness element, however, is more speculative because it
considers the interaction between the situational char-
acteristics of the interrogation (e.g., coercive police
interrogation strategies used to extract a confession)
and individual characteristics that may influence a
defendant’s waiver decision (e.g., susceptibility to
suggestion by authority figures, psychosocial immatu-
rity). Because forensic evaluators have little additional
information to offer the courts about the situational
characteristics, they typically address the issue of vol-
untariness less directly; they examine the capacities
related to the knowing and intelligent elements and
provide information about defendants’ specific vul-
nerabilities that may influence their waiver decisions.

To meet the knowing and intelligent requirements
of a valid waiver, one must demonstrate three primary
capacities. First, one must demonstrate the ability to
comprehend the meaning of the Miranda warnings.
Simply, does the suspect understand the basic mean-
ing of each of the warnings?

Second, one must be able to appreciate the signifi-
cance of the rights. Slightly more complex than the first
capacity, this ability is related to whether suspects are
able to appreciate the importance of the warnings within
the context of the legal process. For example, suspects
may understand that they have the right to remain silent.
However, if they lack an understanding of the adversar-
ial nature of the criminal proceeding and mistakenly
believe that exercising the right to silence will make
them appear guilty, then their misunderstanding might
impair their ability to benefit from the right.

Last, one must display the ability to reason about
choices to make a waiver decision. This more com-
plex ability, compared with the previous capacities,
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requires individuals to consider various options
throughout the interrogation process (e.g., whether to
talk with the police about the crime) and to weigh the
short- and long-term consequences of each option
(e.g., talking with the police now may lead to imme-
diate release, but it also may result in one’s statements
being used against one in court at a later date).

Assessment of Relevant Capacities

In the 1970s, Thomas Grisso developed a series of instru-
ments, the Instruments for Assessing Understanding and
Appreciation of Miranda Rights, designed to assess the
capacities previously described. Briefly, these instru-
ments are composed of four discrete measures to assess
different capacities.

First, Comprehension of Miranda Rights (CMR) is
designed to assess examinees’ basic understanding of
each of the warnings. Examinees are read out each
warning and asked to paraphrase the meaning of the
warning. Second, Comprehension of Miranda Rights–
Recognition (CMR–R) is also designed to assess
examinees’ understanding of their rights, but this mea-
sure does so without reliance on verbal expressive
abilities; examinees must only identify whether a
series of statements means the same thing as, or some-
thing different from, the warnings. Thus, it provides
the opportunity for examinees with difficulties articu-
lating their understanding to demonstrate their 
comprehension. Third, Comprehension of Miranda
Vocabulary (CMV) evaluates examinees’ understand-
ing of six words found in the Miranda warnings by
asking them to define the following terms: consult,
attorney, interrogation, appoint, entitled, and right.
Last, the Function of Rights in Interrogation (FRI) is
the only measure that assesses examinees’ appreciation
of the significance of the warnings. Evaluators present
four short vignettes with illustrations of police, legal,
and court proceedings to examinees. After reading
each vignette, examiners ask open-ended questions
about the vignette (e.g., If the judge finds out that the
defendant would not talk to the police, then what
would happen?).

The first three measures of the Instruments 
for Assessing Understanding and Appreciation of
Miranda Rights, the CMR, CMR–R, and CMV, assess
capacities related to the knowing element of the stan-
dard for a valid waiver of rights. The final measure in
the instruments, the FRI, primarily assesses capacities
related to the intelligent element of the standard.

Importantly, questions about the validity of a defen-
dant’s waiver of rights may be raised at any point dur-
ing the legal process, even weeks, months, or years
after the waiver was provided. Consequently, the
instruments provide direct information about exami-
nees’ understanding and appreciation of their rights at
the time of the evaluation, not at the time of testing;
data from testing must be extrapolated to estimate
understanding and appreciation at the time the actual
Miranda waiver was provided.

To increase the accuracy of a defendant’s estimated
capacities at the time of the Miranda waiver, forensic
evaluators generally consider idiographic information
in conjunction with the information obtained from
Grisso’s instruments. Additional measures typically
include a clinical interview and measures of intellec-
tual functioning, academic achievement, and symp-
toms of mental illness. In addition, collateral interviews
are conducted and relevant records reviewed. For
juvenile defendants, specific measures related to cog-
nitive functioning and developmental maturity are
also often administered.

Naomi E. Sevin Goldstein 
and Rachel Kalbeitzer

See also Capacity to Waive Miranda Rights; Forensic
Assessment; Grisso’s Instruments for Assessing
Understanding and Appreciation of Miranda Rights
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CAPITAL MITIGATION

Capital mitigation consists of evidence that is pre-
sented in a death penalty trial to obtain a sentence
other than death. In the bifurcated trial process that
characterizes modern capital cases (in which a second
penalty or sentencing phase occurs only if the defen-
dant has been convicted of a crime for which the death
penalty may be imposed), mitigation typically is
introduced in the second stage of the trial. Its purpose
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is to lessen the jury’s perceived need, desire, or ratio-
nale to return a death verdict. Under the death penalty
statutes that govern most states, jurors are instructed
to “weigh” mitigating factors (which lessen the ten-
dency to punish with death) against aggravating fac-
tors (which increase that tendency).

Nature and Scope 
of Capital Mitigation

The scope of potential mitigation in a capital case is
quite broad. In fact, unlike aggravating factors, which
typically are limited in capital-sentencing statutes to
certain prescribed categories of evidence (such as
prior felony convictions), mitigating factors or evi-
dence has been repeatedly defined by the courts as
consisting of “anything proffered by the defendant in
support of a sentence less than death.”

Conceptually, mitigation falls into several broad
categories. Capital defense attorneys often seek to
introduce evidence and testimony that tend generally
to humanize the defendant—that is, to emphasize the
defendant’s personhood and establish points of com-
monality between the defendant and the jurors who sit
in judgment and decide his or her fate. Because many
jurors enter the courtroom with stereotypic views of
violent criminality, defense attorneys seek to overcome
preexisting tendencies to demonize or pathologize the
defendant in ways that will facilitate condemning him
or her to death. Mitigating evidence that humanizes the
defendant challenges the notion that extreme violence
is perpetrated only by dehumanized, anonymous fig-
ures or human monsters rather than real people with
very problematic and troubled lives.

Capital mitigation can provide jurors with a
broader and more nuanced view of the causes of vio-
lence and deepen their understanding of the person
whose life they are being asked to judge. In addition
to the introduction of mitigating evidence that gener-
ally humanizes the defendant, defense attorneys also
typically introduce background or social history tes-
timony that places the defendant’s life in a larger
social and developmental context. Background and
social history testimony can be used to explain the
various ways in which the nature and direction of a
defendant’s life have been shaped and influenced by
events and experiences that occurred earlier, often in
childhood. This may include childhood trauma,
parental mistreatment, and exposure to other devel-
opmental “risk factors” that are known to increase the

likelihood that someone will engage in criminal
behavior later in life.

The presentation of a mitigating social history in a
capital penalty trial also may include testimony about
broader community-based risk factors and larger soci-
ological forces to which the defendant was exposed
and that helped shape his or her life course. Poverty,
racism, “neighborhood disadvantage” (the surround-
ing environments characterized by unemployment,
instability, and crime), and other social contextual fac-
tors may help explain the patterns of criminal behav-
ior in which the defendant engaged. In that sense, they
represent a form of mitigation. Similarly, testimony
about mental health problems or disorders from which
the defendant suffered, his or her cognitive limitations
or deficits, or evidence of neurological abnormalities—
especially if they help account for criminal behavior—
are mitigating in nature. Capital mitigation also may
focus on the circumstances that led up to, or helped
precipitate, the capital crime itself. That is, showing
that the crime was the product of a unique set of situ-
ational forces or circumstances that are unlikely to
recur—at least in a prison setting (where a capital
defendant who is not sentenced to death will be
sent)—is a form of mitigation.

Another common but very different category of
mitigation includes testimony about a capital defen-
dant’s positive qualities, good deeds, or accomplish-
ments or the defendant’s potential to make useful
contributions in the future. Often this includes evi-
dence of the defendant’s positive (or, at least, unprob-
lematic) adjustment to prison in the past, testimony
about his or her potential to adjust well in the future,
and even evidence that the defendant is likely to make
useful contributions to prison life during his or her
long-term incarceration. In these instances, the nature
of the mitigating significance of the evidence derives
from demonstrating the complexity of human nature
(i.e., that even people who have done very bad things
have other positive qualities that are unrelated to their
criminality) and reminding jurors that even persons
convicted of a very serious violent crime can make
contributions to others that would be lost if they were
sentenced to death.

In sum, the structure of capital mitigation generally
involves the message that the defendant is a person,
there are reasons why his or her life took the course
that it did (ones that involve powerful psychological
and sociological forces over which the defendant had
little or no control), and the positive qualities and
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future contributions of the defendant would be sacri-
ficed if he or she were to be sentenced to death.

Legal Doctrines 
Governing Capital Mitigation

The explicit use of mitigation as a key element in the
death-sentencing process was first acknowledged by
the U.S. Supreme Court in Gregg v. Georgia (1976)
and its companion cases. Here, the Court approved a
number of new state death-sentencing statutes that
had been enacted in response to the Court’s earlier
declaration in Furman v. Georgia (1972) that the
death penalty was unconstitutional as it was then
being applied in the United States. The Gregg opinion
endorsed a framework for capital sentencing that
appeared in several of the revised state death penalty
statutes that the Court reviewed and that was derived
from the American Law Institute’s Model Penal 
Code (1962). The Model Penal Code provided a list 
of mitigating and aggravating circumstances that it
suggested jurors should “take into account” in decid-
ing whether to impose a death sentence. The Court
endorsed this approach as an acceptable way to
attempt to guide the discretion of the jury.

Two years after Gregg, in Lockett v. Ohio (1978),
the Supreme Court provided an expansive interpreta-
tion of the scope of admissible capital mitigation,
indicating that the sentencer in a death penalty case (at
that time, either a judge or a jury) must “not be pre-
cluded from considering,” as mitigating factors, “any
aspects of a defendant’s character . . . that the defense
proffers as a basis for a sentence less than death.” In a
long line of cases that followed, the Court continued
to endorse the principle that capital defendants should
be permitted to introduce a very broad (indeed, seem-
ingly limitless) range of mitigating evidence. These
opinions repeatedly established the right to introduce
a wide range of mitigating evidence by declaring
unconstitutional any statutes, procedures, or rulings
that precluded or limited defendants from doing so.
However, the Court nonetheless failed to impose any
requirement, standard, or guideline governing whether
and when capital attorneys should introduce mitigat-
ing testimony (or what remedy, if any, defendants
were entitled to if their attorneys failed to do so). 
As a result, although defendants were entitled to pre-
sent virtually unlimited mitigating evidence, many
attorneys—because they lacked the training, experi-
ence, or resources—managed to present little or none
on their client’s behalf.

Nearly 25 years after Gregg was decided, however,
the Court took steps to remedy this problem. Thus, in
Williams v. Taylor (2000), it reversed a death sentence
because a capital defense attorney had failed to inves-
tigate, assemble, and present important and available
mitigating evidence in a death penalty case. Specifi-
cally, the Court found that the defense attorney had
rendered “ineffective assistance of counsel” because
he had failed to “conduct a thorough investigation of
the defendant’s background.” As a result, he did not
uncover and introduce potentially important mitigating
evidence at trial, including the fact that the defendant
had endured a “nightmarish childhood,” had been
raised by criminally negligent and physically abusive
alcoholic parents, had been committed to an abusive
foster home, and was borderline mentally retarded.
The trial attorney also failed to introduce available evi-
dence about the defendant’s positive prison adjust-
ment, including his prior good behavior in prison and
extremely low violence potential in structured institu-
tional settings.

In several subsequent decisions, the Court reaf-
firmed the constitutional mandate that capital attorneys
must diligently pursue and present available mitigation
on behalf of their clients. In perhaps the most important
of these cases, Wiggins v. Smith (2003), the Court indi-
cated that defense attorneys must investigate, analyze,
and, where appropriate, present mitigating social his-
tory evidence. Wiggins emphasized that evidence of a
seriously troubled background is highly relevant to
what has been called “the assessment of a defendant’s
moral culpability” and acknowledged that when juries
are confronted with such evidence, they are likely to
return a sentence less than death. The Court concluded
that the American Bar Association Guidelines (2003)
for competent representation in capital cases help
establish “prevailing professional norms,” thereby mak-
ing it incumbent on defense attorneys to investigate,
analyze, and consider presenting “all reasonably avail-
able mitigating evidence,” including the defendant’s
“medical and educational history, employment and
training history, family and social history, prior adult
and juvenile correctional experience, and religious and
cultural influences.”

Psychological Underpinning 
of Capital Mitigation

The doctrine of mitigation is decidedly not a doctrine
of legal excuse. It allows jurors to acknowledge defen-
dants’ legal responsibility for their actions and to 
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punish them for those actions. However, in a capital
context, it provides a justification for imposing a pun-
ishment other than death. The underlying psychologi-
cal rationale for this has several separate components.
First, many mitigating factors that are introduced into
a capital-sentencing trial serve to reduce defendants’
level of moral culpability for the crime(s) they have
been found responsible for committing. That is, expo-
sure to traumatic, deprived, or otherwise criminogenic
background factors may help account for a defen-
dant’s criminality, making him or her less personally
blameworthy than otherwise. Similarly, a defendant
whose behavior is significantly affected by mental
health problems, cognitive or neurological impair-
ments, or other maladies may be seen as less culpable
than others not similarly afflicted. In a capital trial,
depending on the nature and amount of those crimino-
genic forces or impairments, the defendant’s moral
culpability may be reduced, so that the jury decides
that a death sentence is not warranted.

Humanizing testimony and evidence that illustrates
the defendant’s positive qualities and prior good acts
are mitigating in a different way. This kind of capital
mitigation speaks to the complexity of human nature,
the fact that a life can be judged on the basis of more
than the worst thing(s) someone has done, and encour-
ages jurors to reflect comprehensively on the value of
the life they are being called on to take. Mitigation
about future adjustment, potential contributions to
prison life, and the defendant’s connections and
importance to family and loved ones speaks to the
psychological and social cost of a death verdict and
encourages jurors to weigh these factors in the sen-
tencing equation they employ.

Craig Haney

See also Aggravating and Mitigating Circumstances,
Evaluation of in Capital Cases; Aggravating and
Mitigating Circumstances in Capital Trials, Effects on
Jurors; Death Penalty
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CAPITAL PUNISHMENT

See DEATH PENALTY

CHECKLIST FOR COMPETENCY

FOR EXECUTION EVALUATIONS

To date, very few instruments have been developed 
for the purpose of assisting evaluators in the assessment
of competency for execution. One of the first—the
Checklist for Competency for Execution Evaluations—
is described in this entry. The checklist consists of four
sections that describe important and relevant psycholegal
criteria to be considered in this type of forensic assess-
ment. The purpose of the checklist is to guide evaluators
through the interview portion of a competency for execu-
tion evaluation. At present, there is no available research
that examines the reliability or validity of this checklist.

Evaluations of competency for execution are prob-
ably the least common type of criminal forensic eval-
uation conducted, simply because of the relatively
small number of individuals who have been sentenced
to death (as compared with the population of criminal
defendants); however, the repercussions of this type of
evaluation are literally a matter of life and death for
the inmate whose competence has been questioned.
Utmost care needs to be taken in conducting this type
of evaluation.
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In 2003, Patricia Zapf, Marcus Boccaccini, and
Stanley Brodsky published a checklist to be used in
the evaluation of competency for execution. This
checklist was developed after a review of the available
literature on criminal competencies, including a
review of the available case law on competency for
execution, and after conducting interviews with pro-
fessionals involved in conducting evaluations of com-
petency for execution.

The checklist is divided into four sections: (1) under-
standing the reasons for punishment, (2) understanding
the punishment, (3) appreciation and reasoning (in
addition to simple factual understanding), and (4) abil-
ity to assist the attorney. These four sections are repre-
sentative of the legal criteria for competency for
execution that have been set out in various jurisdictions.

Most jurisdictions model their statutes pertaining
to competency for execution after the criteria set out
in the decision by the U.S. Supreme Court in the case
of Ford v. Wainwright (1986) and, therefore, only con-
sider the prisoner’s ability to understand the punish-
ment that is being imposed and the reasons why it is
being imposed. The first two sections of the checklist
parallel these two Ford criteria. The first section tar-
gets the offender’s understanding of the reasons for
punishment—that is, his or her understanding of 
the crime and other conviction-related information.
Specific topic areas include the offender’s understand-
ing of the reasons why he or she is in prison; his or her
place of residence within the prison; the crime for
which he or she was convicted, including an explana-
tion of the criminal act and victim-identifying infor-
mation; the perceived justice of the conviction; and
the reasons why other people are punished for the
same offense and also any self-identified, unique,
understandings of the offense and the trial that the
offender might have.

The second section targets the offender’s under-
standing of the punishment: that is, that the punish-
ment he or she is facing is death. Specific topic areas
include the offender’s understanding of the sentence,
the meaning of a sentence of death, what it means for
a person to be dead, and the reasons for execution and
also specific understandings about death from execu-
tion. Questions about death are asked from a number
of different angles (e.g., the meaning of death, specific
understandings about death from execution) so as to
facilitate a thorough evaluation of any irrational beliefs
or ideas that the offender may hold regarding death.

The literature on other types of competencies (e.g.,
competence to consent to medical treatment) indicates

that there is often a relationship between the severity of
the consequences (to the individual being assessed)
and the stringency of the standard used to evaluate
competence. Thus, given the gravity of the conse-
quences in the particular instance of competency for
execution, it seems appropriate and important to assess
the offender’s appreciation and reasoning abilities (in
addition to simple factual understanding). Therefore,
the third section of the checklist lists topic areas spe-
cific to the assessment of an offender’s appreciation
and reasoning abilities with respect to death and 
execution—areas that may go above and beyond the
specific Ford criteria but that are arguably important to
a comprehensive evaluation of competency for execu-
tion. Specific content areas in this section include the
offender’s appreciation of the personal importance of
the punishment and the personal meaning of death; the
offender’s rationality or reasoning about the physical,
mental, and personal changes that occur during and
after execution; his or her beliefs regarding invulnera-
bility; inappropriate affect; the offender’s acceptance
of or eagerness for execution; and his or her beliefs
against execution. Although the Ford criteria are often
interpreted as dealing with the offender’s factual
understanding, it appears justified that mental health
professionals involved in competency for execution
evaluations should also assess the offender’s apprecia-
tion and reasoning and leave it to the court to deter-
mine how to interpret the Ford (or other relevant)
criteria in each specific case.

The last section of the checklist identifies issues
related to the offender’s ability to assist his or her
attorney. This section is especially relevant in jurisdic-
tions that rely on criteria that are broader in nature
than those outlined in Ford, such as the capacity to
comprehend the reasons that might make the capital
sentence unjust and to communicate these reasons
effectively. Specific topic areas in this section include
the identity of the offender’s attorney and the amount
of time that the attorney has been working for the
offender, the offender’s trust in the attorney, his or her
awareness of the execution date, the status of the
appeals, what the attorney is attempting to accomplish
through the appeals, how the appeals will be processed
and assessed, the actual substance of the appeals,
important content that the offender may have withheld
from the attorney, and any pathological reasons for
not planning or discussing appeals.

Patricia A. Zapf

See also Competency for Execution
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CHICAGO JURY PROJECT

The Chicago Jury Project was a large-scale social sci-
ence research initiative in the 1950s. This entry pro-
vides a descriptive portrait of the project, followed by
a brief summary of the primary studies associated with
it, and then a discussion of the project’s legacy and its
impact on the field of psychology and law. In essence,
the Chicago Jury Project was a groundbreaking scien-
tific endeavor that employed a variety of social science
methods and anticipated a host of current research
streams. It remains an impressive accomplishment and
can fairly be said to represent the inaugural event in the
scientific study of jury decision making.

Overview

The Chicago Jury Project, also known as the American
Juries Project, was conceived as an innovative effort to
study the American legal system using behavioral sci-
ence methods. Initiated in 1953 with funding from a
$400,000 grant from the Ford Foundation, the project
was housed at the University of Chicago. A variety of
research studies were undertaken with the aid of pro-
ject funding, not all of which were concerned with
juries (e.g., arbitration). The project was led primarily
by three individuals: Harry Kalven (a law professor),
Hans Zeisel (a sociologist, statistician, and law profes-
sor), and Fred Strodtbeck (a social psychologist),
although more than 20 other individuals were affiliated

with the project, including Dale Broeder and Rita
James Simon. The initial funding was spent by 1956,
which triggered a review of project activities and find-
ings by the Ford Foundation. A second round of fund-
ing from Ford enabled some arms of the project (most
notably the work on juries) to continue until 1959, at
which point active data collection ceased. A bibliogra-
phy published in 1966 listed more than 60 journal arti-
cles published by researchers associated with the
project. In-depth summaries of selected project initia-
tives were subsequently published in three book-length
volumes titled Delay in the Court (1959), The American
Jury (1966), and The American Jury: The Defense of
Insanity (1967). The physical records of the project are
currently held in 10 boxes at the Special Collections
Research Center at the University of Chicago’s Law
School.

Few social science research projects receive public
attention, and even fewer achieve any that is sustained,
but the Chicago Jury Project actually caused some-
thing of a national scandal at one point in its existence.
One early initiative involved audiotaping the delibera-
tions of five civil jury trials in the federal district court
in Wichita, Kansas. Although this was done with the
assent of the trial judge and counsel for both sides, the
jurors were unaware that their discussion was being
recorded. When this became public knowledge in the
summer of 1955, uproar ensued. The methodology was
publicly censured by the Attorney General of the
United States, a special hearing was initiated by the
Senate Judiciary Committee, and more than 30 juris-
dictions subsequently enacted statutes prohibiting the
direct observation or recording of jury deliberations.

Project Studies and Results

As noted above, the Chicago Jury Project consisted of
a number of different research initiatives involving
several major methodological strategies: (a) analysis
of archival data on court system functioning, (b) sur-
veys, (c) intensive interviews with attorneys and jurors,
and (d) experimental research with mock juries. This
section briefly summarizes the project activities and
findings within each methodological domain.

AArrcchhiivvaall  RReesseeaarrcchh

Much of the early work associated with the project
involved taking stock of the descriptive research
already done by others. One line of inquiry was com-
parative in nature and attempted to identify what had
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been learned about legal systems in general and the
jury in particular in Western Europe. An effort was
also made to collect and examine jury trial statistics
from several major metropolitan areas in the United
States in order to estimate the frequencies associated
with defendants’ waiving their right to jury trial, the
occurrence of hung juries, and the number of annual
jury trials in the United States. Existing data were also
gathered on the extent to which judges agreed with the
verdicts of their juries as well as the nature of cases
heard by judges and juries. In the end, this archival
research set the stage for a number of later project
activities and produced the following conclusions:
(a) there did not exist much data on juries outside the
United States; (b) defendant waiver rates varied con-
siderably across jurisdictions within the United
States; (c) criminal “hung jury” rates varied across
jurisdictions but on average occurred about 5% of the
time; (d) judges and juries agreed on the appropriate
verdict in about 75% to 85% of cases; (e) when trial
complexity was taken into account, juries were about
on par with judges in terms of the time needed to
resolve cases; and (f) about 55,670 jury trials occurred
in the United States in 1955 (which is considerably
higher than current estimates).

IInntteerrvviieeww  RReesseeaarrcchh

Researchers associated with the Chicago Jury
Project made extensive use of interview methodology
in the course of their work. One notable study involved
having one of the project researchers (Dale Broeder, a
law professor) accompany a federal district court judge
on his circuit for the better part of a year. During this
time, he conducted intensive interviews with 225 jurors
and many of the attorneys involved in 20 jury trials.
Attorneys were asked about their strategies during voir
dire and their reasons for challenging particular jurors;
jurors were questioned about their attitudes toward the
jury system in general, their service, and their prefer-
ences for particular kinds of trials. One finding from
this line of work was that many jurors were not looking
to serve, but those that did tended to be positively influ-
enced by their experience and more supportive of the
jury system afterward. This labor-intensive endeavor
resulted eventually in a number of essays highlighting
commonalities in deliberation across cases, most of
which were published in law journals.

One of the most well-known findings associated
with the Chicago Jury Project arose from a massive

field study featuring interviews with more than 1,500
jurors from 225 criminal jury trials in Chicago and
Brooklyn. Among the goals of this study was recon-
struction of the distribution of juror votes on the first
ballot taken during deliberation. The result—surprising
at the time but often replicated since—was that the ver-
dict preferred by the majority of the jury on the first
ballot ended up being the jury’s final verdict approxi-
mately 90% of the time regardless of the demographic
composition of the majority and minority factions.
Furthermore, the minority factions that did manage to
prevail were typically fairly large (i.e., three or 
more jurors), not lone “hold-out” individuals. Project
researchers concluded from this that most criminal
cases were decided during the trial as opposed to delib-
eration, and they likened deliberation to the role of the
dark room in photography—the image (verdict) was
set at the moment of exposure (i.e., the conclusion of
the trial), but deliberation served as the developmental
process that brought the image to light. This line of
work also produced some interesting generalizations
about juror voting preferences as a function of
ethnic/national background, as well as some of the first
empirical evidence that jurors do not always fully
understand their instructions.

SSuurrvveeyy  RReesseeaarrcchh

Perhaps the most famous research associated with
the Chicago Jury Project, however, concerned the
extent to which it makes a tangible difference to the
outcome whether bench trials or jury trials are used.
To examine this question, project researchers assem-
bled a comprehensive listing of judges who presided
over jury trials and then invited all the 3,500 or so
individuals on the list. In the end, 555 trial judges
from every state (except Rhode Island) as well as the
federal courts participated. Essentially, the participat-
ing judges were asked to fill out a brief questionnaire
for each jury trial they presided over during the study
and return it by mail. Sample I was collected during
1954 to 1955 using the first version of the question-
naire (k = 2,385 trials); Sample II was collected dur-
ing 1958 using a revised and elaborated form (k =
1,191 trials). Although additional information was
collected (especially on the second form), the focus
was on three things: (1) the jury’s actual verdict, (2) the
judge’s indication of what he or she thought was the
appropriate verdict, and (3) the judge’s perceived rea-
sons for any discrepancy between the first two.
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The spotlight finding of this massive study was that
judges and juries agreed on the appropriate verdict in
75.4% of the 3,576 criminal trials when hung juries
were treated as disagreements (and 78% of the trials
when they were distributed evenly between “agree” and
“disagree”). This figure for criminal jury trials was
remarkably close to the corresponding figure for the
approximately 4,000 civil jury trials for which data were
obtained in the same fashion. Criminal juries were
found to be more lenient than judges (i.e., they acquitted
when the judge would have convicted) in 19% of the
cases and more severe than judges in 3% of the cases.
Intensive analysis yielded five broad categories of 
reasons for the discrepancies supplied by the judges:
(1) evidence factors, (2) facts known to the judge but not
to the jury, (3) disparity of counsel, (4) jury sentiments
about the defendant, and (5) jury sentiments about the
law. This research also produced a wealth of descriptive
data on juries that would serve as a benchmark for later
research, including estimates of the overall conviction
rate for juries (64%), the overall “win” rate for plaintiffs
(59%), and the frequency of “hung juries” (5.5%), as
well as profiles of the different types of evidence pre-
sented by the prosecution and the defense.

Another survey study associated with the project but
less well-known involved examining variation in dam-
age awards as a function of region. Six model cases
were created and submitted to 600 claims adjusters of
three large insurance companies operating throughout
the United States. Using the reports of claims adjustors
as a proxy for jury awards, this study anticipated the
now well-established finding that damage awards vary
considerably by jurisdiction and region.

EExxppeerriimmeennttaall  RReesseeaarrcchh  WWiitthh  MMoocckk  JJuurriieess

After the commotion caused by the taping of actual
jury deliberations, project researchers were forced to
seek an alternative method for studying jury deliberation
and subsequently invented a staple methodology in the
jury-decision-making literature: the mock jury. Four dif-
ferent cases (or scenarios) were created for use with
mock juries to study the impact of manipulations asso-
ciated with, for instance, the weight of the evidence,
knowledge of the defendant’s insurance status in civil
cases, the legal definition of negligence in civil cases
(comparative vs. contributory) and insanity in criminal
cases, as well as the use of special verdict forms with
interrogatories. In the end, 160 mock civil juries 
were run using two kinds of cases (auto negligence and

product liability), whereas 98 mock criminal juries
heard either a burglary or an incest case. The research on
criminal juries was perhaps the first to show that an ele-
ment of the jury’s instructions (e.g, the definition of
insanity) could influence jury verdicts; in contrast, little
influence was associated with the provision of expert
testimony or the fate of the defendant. Despite the focus
on the effects of the manipulated independent variables,
this line of research is perhaps most notable for the
descriptive portrait it provided of jury deliberation. In
particular, this research suggested that forepersons were
usually selected quickly, with little discussion or cam-
paigning, and the choices could be explained well using
only three variables: prior jury experience, social status,
and seat position around the table. Another conclusion
was that speaking during deliberation was not egalitar-
ian, but rather, a small set of jurors tended to do most of
the talking (often males and those with more social pres-
tige), while some jurors typically said little or nothing.

Project Legacy and Impact

It is common for scholarly papers on jury decision
making to reference the Chicago Jury Project, and it
is fair to ask if this exalted status is warranted. In
other words, what lasting impact has the project had
on the field of psychology and law? Arguably, the
project’s most fundamental contribution was in estab-
lishing the precedent that social science methods
could be used to understand and ultimately improve
the legal system. As natural and obvious as this may
seem today, there was nothing inevitable about it.
There are many institutions that have not received the
same attention from psychologists; for example, there
are no thriving subdisciplines for psychology and
government, psychology and medicine, or psychol-
ogy and the arts as there is for psychology and law. A
second contribution was in showing that the full spec-
trum of social science methods could be brought to
bear on the study of the legal system. Indeed, most of
the major methodologies used to study juries today
(with the exception of the Internet) were first used by
the Chicago Jury Project, and it also put the use of
mock juries on the map. Project researchers also
stumbled on the limits of the legal system’s tolerance
for social science methods via their seemingly
innocuous audiotaping of five civil jury deliberations
in 1955; the door to the jury room was literally closed
to researchers for basically the next 50 years (and it
is only now starting to reopen).
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Other lasting contributions associated with the
Chicago Jury Project include the initiation of research
on a remarkably diverse set of legal topics, devoting
attention to civil as well as criminal juries, using a
multidisciplinary approach with individuals from var-
ious fields, and publishing project findings in legal as
well as psychology journals. By any standard, the
number of publications resulting from the project’s
work is impressive, and there is no doubt that their
widespread dissemination in different outlets is a
major reason why the Chicago Jury Project is still so
well-known today. These publications provided a
number of descriptive findings based on large samples
that provided empirical benchmarks for later work,
including estimates of the frequency of jury trials,
hung juries, and judge-jury agreement and a first por-
trait of deliberation that included foreperson selection
and the power of early majority.

Alas, one unfortunate aspect of the project may
have stemmed from the fairly cynical view of deliber-
ation offered in The American Jury (1966). The color-
ful yet deterministic “dark room” metaphor may have
inadvertently dissuaded a generation of jury scholars
from taking an active interest in the dynamics of
deliberation, and in some respects, it may continue to
dampen interest in what happens behind the closed
door of the jury room. Nonetheless, even 50 years
later, the scope and accomplishments of the Chicago
Jury Project remain remarkable, and it truly deserves
its lustrous reputation as a seminal event in the field of
psychology and law.

Dennis J. Devine

See also Insanity Defense, Juries and; Jury Decisions Versus
Judges’ Decisions; Jury Deliberation; Jury Selection
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CHILD ABUSE POTENTIAL

(CAP) INVENTORY

Psychologists are often asked to evaluate and to provide
testimony about parental capacity. The Child Abuse
Potential (CAP) Inventory, a measure originally designed
to screen parents for child physical abuse risk, is fre-
quently used as a measure of general parental capacity.
The CAP Inventory is a 160-item, forced-choice
(agree/disagree) self-report questionnaire. It contains a
77-item physical abuse scale, six descriptive factor
scales (distress, rigidity, unhappiness, problems with
child and self, problems with family, and problems
from others), and three validity scales (lie, random
response, and inconsistency). The three validity scales
are used in different combinations to form three
response distortion indexes (faking good, faking bad,
and random response). The CAP Inventory also con-
tains two special scales: the ego-strength and loneliness
scales. The Inventory has been translated into more
than 25 languages, including multiple Spanish transla-
tions. Although the available data on the translated ver-
sions of the CAP Inventory are generally positive, the
amount of published data on the reliability and validity
of the CAP Inventory translations is highly variable.

Background

An original pool of CAP Inventory items was devel-
oped following an exhaustive review of the theoretical
and empirical literature that described parental psycho-
logical and interpersonal risk factors thought to be
associated with child physical abuse. In constructing
the CAP Inventory, an effort was made to avoid using
items that represented static risk factors. Items were
included in the current 77-item abuse scale based on
their ability to distinguish between known child physi-
cal abusers and matched comparison parents in valida-
tion studies. Furthermore, in selecting the final list of
abuse scale items, an effort was made to exclude items
that were correlated with demographics characteristics.

Reliability

Internal consistency estimates for the CAP Inventory
physical abuse scale range from .92 to .96 for general
population parents and from .95 to .98 for child 
physical abusers. Internal consistency estimates are
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similar across gender, ethnic, and educational groups.
Temporal stability (test-retest reliability) estimates for
the CAP physical abuse scale are .91, .90, .83, and .75
for 1-day, 1-week, 1-month, and 3-month intervals,
respectively.

Validity

Extensive construct validity data indicating the expected
relationships between CAP Inventory abuse scores and
risk factors have been reported. For example, the
expected relationships have been found between a
respondent’s CAP abuse scores and his or her childhood
history of observation and receipt of abuse, and the
respondent’s childhood history of observing marital vio-
lence. CAP abuse scores also are associated (in the
expected manner) with psychophysiological reactivity,
neuropsychological problems, social isolation/lack of
social support, negative family interactions, adult
attachment problems, low self-esteem/ego-strength,
stress/distress, inadequate knowledge of child develop-
ment, belief in corporal punishment, negative percep-
tions of child behaviors, negative evaluations of child
behaviors, low expectations of children, negative attri-
butions (e.g., hostile intent), authoritarianism, depres-
sion, anxiety, anger/hostility, aggression, mental health
problems/psychopathology, alcohol/drug use, problems
in coping, lack of empathy, problems in parent-child
interactions, use of harsh discipline strategies, and lack
of positive parenting behaviors.

Concurrent validity studies report abuse scale cor-
rect classification rates in the 80% to low 90% range.
Predictive validity data indicate that elevated abuse
scores in high-risk parents (where participants were
tested before interventions) are significantly related to
later cases of child physical abuse. In addition, numer-
ous studies have reported that elevated parental CAP
abuse scores are predictive of child problems. For
example, in a prospective study, before and after con-
trolling for obstetric risk factors, scores on an abbre-
viated version of the CAP abuse scale were predictive
of neonatal morbidity. In another prospective study,
before and after controlling for problematic parenting
orientations, CAP abuse scores were predictive of
children’s later intelligence and adaptive behaviors.

In summary, although elevated CAP Inventory
abuse scores have been shown to be predictive of later
confirmed cases of child physical abuse, the large
body of available construct validity data supports the
view that the CAP abuse scale may have even more

utility in detecting parents who are at high risk for a
broad array of parenting problems (as outlined above)
and is useful in detecting parents who are likely to
have children who have problems in their physical and
psychosocial development. Independent evaluations
of the CAP Inventory psychometric data have pro-
duced similar conclusions. For example, with respect
to testimonial admissibility, the CAP Inventory has
been judged to meet the Daubert standard as a mea-
sure of parental capacity.

Joel S. Milner

See also Child Custody Evaluations; Child Maltreatment;
Divorce and Child Custody; Parenting Stress Index (PSI)
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CHILD CUSTODY EVALUATIONS

Child custody evaluation (also known as evaluation of
parental responsibility) refers to the use of the legal
system to resolve questions of the distribution of deci-
sion-making responsibility and time with children,
often but not always in the context of marital dissolu-
tion. This process exists to resolve disputes between
two or more adults who have an interest in providing
parenting to a child and who cannot agree about how
the child’s care should be divided between or among
them. They may be divorcing or may have never lived
together in the same household (such as when grand-
parents vie for the right to parent a grandchild whose
biological parent is unavailable or when a child is
born to two biological parents who were never
involved in a live-in or marriage relationship). When
adults with a potentially legitimate legal stake in par-
enting a child cannot agree on how time and responsi-
bility for a child will be divided, the court, acting as
parens patriae, must resolve the dispute. Society’s
interests are served by ensuring that a child’s care is
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provided by caregivers who are able and willing to put
the child’s best interests ahead of their own.

Best Interests of the Child

All 50 states focus on the best interests of the child in
making determinations regarding parenting time and
responsibility. The “best interests of the child” stan-
dard is, however, an indeterminate one. States may
define the child’s best interests by statute or may leave
the determination to the judge to make on a case-by-
case basis. Child custody matters are decided by
judges in 49 states; in Texas, either party can elect to
put the matter before a jury.

In 1973, the National Conference of Commissioners
on Uniform State Laws published the Uniform
Marriage and Divorce Act, in anticipation of its adop-
tion in a large number of jurisdictions, and in the years
that followed, a number of states adopted parts of the
act to assist courts in custody determinations. Section
402 of that act specifies that the court consider, as 
relevant to determining the child’s best interests,
the wishes of the child; the wishes of the parents; the
interaction of the child with parents and siblings; the
child’s adjustment to home, school, and community;
and the mental and physical health of all persons
involved. Many courts continue to rely on these or
variants of these factors in deciding parenting time
and responsibility disputes.

A Historical Review 
of Custody of Children

In English common law, children were considered to
be chattels, or possessions of their parents. They were
a commodity or resource when they were able to work
or otherwise generate income for their parents and a
liability when they were not productive. Since the
property of a married couple was considered to belong
to the man of the house, children were their father’s
possession.

This notion of children as chattels carried forth to
the United States, and the government was loathe to
intervene in matters regarding the care and control of
children, perceiving those matters to be of concern to
their owners, their parents, or more particularly their
father. However, with an awakened appreciation of the
importance of the mother in meeting the needs of
infant children, the tender years doctrine, holding that
children of tender years generally required the care of

their mother because she was endowed with those nat-
ural qualities that were important in the nurture of
young children, gradually displaced the children-as-
chattels doctrine. With increasing frequency, mothers
were awarded custody in contested cases. Coincident
with the rising divorce rates in the United States,
mothers began almost universally to win custody of
the child unless fitness could be successfully chal-
lenged. Fathers ordinarily bore an inordinate propor-
tion of financial responsibility, taxed to them in the
form of alimony or child support. Their access to the
child was often restricted to “visitation,” which mar-
ginalized their involvement in parenting to the point
that visiting fathers were referred to by Michael Lamb
as “Disneyland Dad.”

The pendulum began to swing away from the ten-
der years doctrine, however, with several societal
changes. As more women entered the workforce,
parents increasingly shared responsibility for the
home and child care. When marriages ended in
divorce, involved fathers sought meaningful postdi-
vorce contact with children reflective of their presep-
aration child care roles. Second, the roles of children
had changed substantially—from field hands in the
agrarian life of colonial America or workers in the
Depression era middle class to emotionally cher-
ished members of the family. With the postwar 
societal interest in improving the quality of life,
Dr. Spock’s advice on parenting, and a proliferation
of self-help books to enhance emotional fulfillment,
there was increased attention paid to children’s emo-
tional needs and to the role that each parent played in
meeting those needs. Divorcing parents argued for a
stake in childrearing based on their claimed fitness to
meet various facets of the growing child’s emotional
needs.

Thus, the two-parent workforce, the shift in
fathers’ roles, and the recognition of the child’s emo-
tional attachment to both parents all converged to
usher in a new era. State legislators increasingly rec-
ognized that it no longer made sense for the child to
be in the sole custody of one parent, with contact with
the other parent occurring through weekend visitation.
Joint custody, in some form, became an option in
every state. Disputing parents might be awarded either
equivalent or joint legal decision-making power, equal
or near-equal time with the child, or both, unless one
parent was demonstrably incapable of providing such
responsibility or care. There was increasing recogni-
tion of the importance of both parents in the child’s
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healthy development, and the courts searched for
ways to maximize the positive contributions of each
parent in postdivorce or coparenting arrangements.

High-Conflict Families

The migration from sole to joint or shared custody out-
comes has been a rough journey. It is understood that
among divorcing parents, the vast majority resolve
questions of parenting without the court’s assistance,
and only a small number seek the court’s resolution of
the dispute. Among those who need assistance, some
return again and again, filing further motions for mod-
ifications of earlier rulings or alleging contempt of
court, alleging failure to follow the court’s orders.
These high-conflict parents may also appeal against
rulings of the court, and their disputes take up about
95% of the family court’s time and resources.

Of primary concern with high-conflict families,
however, is not the monopoly of the court’s time but
the great damage done to the children who are sub-
jects of the ongoing child custody litigation and con-
flict. Exposure to preseparation and postseparation
conflict between their parents is the most reliable pre-
dictor that children will develop emotional and
behavioral problems stemming from divorce. The
courts, recognizing this toll on the children, have
sought ways to assist the high-conflict families to
find more constructive and successful paths to resolv-
ing their difficulties.

Currently, there is a trend under way, manifested
by the removal of the language of “custody” and “vis-
itation” in the statutes of several states, to try to move
these matters away from the climate of adversary pro-
ceedings, where the winner takes all and the loser—
the marginalized parent who is allowed to visit with
his or her child—goes away almost empty-handed
(often nevertheless paying the greater portion of child
care costs). Statutes in these states refer to parenting
time and responsibility determinations and strive to
find a solution that best reflects the sharing of parent-
ing, with each parent making a meaningful contribu-
tion to the child’s well-being. The courts may require
or at least solicit parenting plans to be submitted by
each parent, to increase the parents’ involvement in
decision making and to help the parents focus on the
needs of the child and the long-term commitment to
shared parenting. The courts may order mediation or
some other form of dispute resolution to attempt to
provide the family with a nonadversarial method for

resolving the question of how this coparenting will
occur, presently and as the children grow older.

The Role of the Psychologist

Psychologists’ participation in these matters began
with therapists offering opinions to the courts about a
child’s needs or wishes, or an adult client’s presumed
fitness to parent. The other parent in such matters
soon discovered the value of obtaining expert testi-
mony to rebut that of the therapist and would take the
child to another therapist in search of helpful testi-
mony. The emergence of dueling experts soon bur-
dened the court with trying to determine which expert
opinion seemed to have more credibility or to deserve
greater weight. Before long, both psychologists and
judges recognized the value of a court-appointed
expert serving in a neutral role to assess the parents
and children in the matter, in order to investigate the
claims of each parent about the parenting capacity of
the other parent or the child’s needs or wishes.
Between the mid-1970s and late 1980s, it became
increasingly common to see court-appointed custody
evaluators taking the place of testifying therapists in
these matters. It is now well accepted that the therapist
may have limited data on which to base actual recom-
mendations regarding parenting time or responsibility.

Comprehensive Evaluation 
of Parental Responsibility

When disputes about parenting time and responsibility
are not resolved by early interventions, such as having
each parent propose a parenting plan, mediating the
areas in dispute, and working to resolve issues through
other forms of intervention, the next step is the court-
ordered child custody or parenting responsibility eval-
uation. Since the more benign matters are resolved
through these lower levels of contention, what remains
for the custody evaluator are the most intransigent mat-
ters. These often involve allegations of sexual abuse of
a child; alienation by one parent of the child’s affec-
tions toward the other parent; allegations of domestic
violence; or requests by one parent to relocate, with the
child, to another city or state or even, in some matters,
a different country. These difficult cases may be
referred by the court for a comprehensive custody
evaluation or evaluation of parental responsibility.

The comprehensive evaluation may take place over
several weeks or even months. The process is preceded

Child Custody Evaluations———71

C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 71



by a full disclosure to the parties of the purpose and
nature of the evaluation, the limits of confidentiality,
the potential range of outcomes, and the fee arrange-
ments. The evaluator schedules appointments with each
adult caregiver who is party to the suit and each child
for an interview and testing, observation of interactions,
and follow-up inquiry regarding matters in dispute.
Collateral or third-party sources of information are
sought, including records of previous court hearings,
school records, mental health treatment records, and
medical records for issues relevant to the dispute.
Additionally, the parties may present other records,
such as records of their communications with one
another, recordings of exchanges, and other such mate-
rials. The psychologist may also consult teachers, child
care workers, coaches, pediatricians, therapists, neigh-
bors, and relatives who may have relevant information.

PPssyycchhoollooggiiccaall  TTeessttiinngg

While psychological testing is not explicitly required
in these evaluations, it is often included in the assess-
ment techniques. Although no specialized tests of the
best interests of the child or child custody fitness have
been developed that meet established psychometric
standards, some efforts have been advanced. When psy-
chological measures are employed, instrument selection
is driven by an appreciation of the importance of the rel-
evance and reliability of the instrument for the purpose.
Commonly used instruments include the Minnesota
Multiphasic Personality Inventory–2 (MMPI–2), the
Personality Assessment Inventory (PAI), and the 
Millon Clinical Multiaxial Inventory–III (MCMI–III)
for assessing personality characteristics of the parents;
the Parent-Child Relationship Inventory, the Parenting
Stress Index, or some other measure of parental atti-
tudes; and the Child Behavior Checklist or Behavior
Assessment System for Children for children. Other
instruments may be helpful to address special issues
such as domestic violence allegations, substance abuse,
or childhood depression and anxiety. Comprehensive
social history and parenting history questionnaires may
also be used to collect parent input in a somewhat stan-
dard way. When the inferential leap is too great from
what the test measures to the matter at bar, it is advised
that the test not be used.

RReeppoorrtt  ooff  FFiinnddiinnggss

Finally, the data that have been collected are ana-
lyzed to develop information useful to the court in its

determination of sharing of parenting responsibility
and time. The psychologist may stop short of making
specific recommendations about how parenting respon-
sibility and time should be apportioned, recognizing
the final determination to be a matter for the court to
decide. When there are sufficient data to substantiate
a specific recommendation, however, there is no legal
bar to offering it.

Variations on the Nature 
and Forms of Families

Disputes regarding parenting time and responsibility
are not limited to divorcing biological parents.
Adoptive parents, noncohabiting parents, grandpar-
ent caregivers, estranged grandparents of a child
with a deceased or incapacitated parent, gay and les-
bian parents, and many other configurations of fam-
ilies may seek the court’s assistance in settling
matters in controversy when children’s best interests
are at stake. Families may enjoy unique cultural
milieus, or there may be specialized concerns, such
as a child with special needs or a parent with specific
disabilities; all these issues may tax the court’s
resources in making particularized and customized
determinations that best address the needs of the
family whose child’s best interests are in question.
The psychologist may also be taxed by these special
issues but may also have greater time and resources
to invest in investigating their significance.
Psychologists are helpful to the trier of fact by
accomplishing this comprehensive, case-specific
evaluation of parenting time and responsibility.

Mary Connell

See also Alternative Dispute Resolution; Child Sexual Abuse;
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CHILD MALTREATMENT

Child maltreatment extends across class, culture, eth-
nicity, and nationality. In the United States alone,
upward of 3 million cases of child abuse are reported
annually, and more than 1,000 children die each year
as a result of abuse. However, these numbers are
likely underestimates of the scope of the problem
because, as most experts agree, child maltreatment is
underreported. The term child maltreatment itself is
broad, encompassing neglect, emotional abuse, phys-
ical abuse, and sexual abuse. Scientific and clinical
evidence indicates that child maltreatment detrimen-
tally affects children’s cognitive, social, and emo-
tional development. Psychological models specifying
the mechanisms by which child maltreatment imparts
its adverse effects include attachment theory (e.g.,
child maltreatment distorts children’s internal work-
ing models of self and others) and psychophysiologi-
cal theories (e.g., chronic elevation of an abused
child’s biological stress response may influence the
child’s developing brain and, thus, the child’s behav-
ior and functioning). Research also points to the
importance and influence of contextual factors that
may promote resilience in maltreated children.

Over the years, the United States has enacted a
complex patchwork of laws for protecting children
against abuse. Child protection agencies exist to inter-
vene when child abuse is suspected or substantiated
and to prevent child maltreatment through means such
as education for families at risk and awareness cam-
paigns for the public at large. The criminal justice sys-
tem also acts to protect maltreated children, most
notably by prosecuting offenders. Fortunately, these
prevention and intervention efforts may well have
been effective, given the recent declines in the rates of

child abuse reporting. This entry elaborates on the
definitions of child maltreatment, provides more
information about its incidence, discusses what is
known about the causes and consequences of child
maltreatment, and suggests ways to prevent this seri-
ous social problem.

Defining Child Maltreatment

Neglect is the most common form of confirmed child
maltreatment (comprising more than 60% of all cases),
followed by physical abuse (18%), sexual abuse
(10%), and psychological or emotional abuse (7%).
Defining child maltreatment is sometimes controver-
sial, but generally, neglect is an act of omission—a
caretaker’s failure to provide basic necessities such as
food, shelter, emotional support, medical attention,
education, or a safe haven from harmful situations.
Although neglect is the most common child maltreat-
ment case that comes to the attention of authorities and
enters the juvenile or family court system, its perpetra-
tors are rarely prosecuted in criminal court. A condi-
tion known as nonorganic failure to thrive is often
considered a type of child neglect. It refers to a condi-
tion in which an otherwise healthy baby, while under
his or her parent’s care, loses weight and stops grow-
ing. Psychological, social, and/or economic problems
within the family typically prompt failure to thrive.

Sexual and physical abuse reflect acts of commis-
sion. Child sexual abuse occurs when children are
involved in sexual activities with an adult. Adults often
use coercion or deception to lure children into such
activities, but it is worth noting that coercion and decep-
tion are unnecessary elements of this crime because
children are not considered legally or developmentally
capable of consenting to sexual activities with adults.
Child sexual abuse sometimes involves physical contact
such as penetration or fondling, but physical contact is
not always necessary. For example, exhibitionism, forc-
ing children to watch or make pornographic material, or
encouraging sexual promiscuity is also considered sex-
ually abusive to minors. Child sexual abuse cases are
particularly likely to bring child victims into contact
with court systems, both juvenile and criminal. In fact,
most children who testify in criminal court do so in the
context of child sexual abuse cases.

Physical abuse, which is most often perpetrated by
parents and guardians, can be more difficult to define
than sexual abuse. That is, while all forms of sexual
contact between an adult and a child are considered
socially inappropriate across most cultures, mild to
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moderate physical punishment applied as a discipli-
nary tactic is often socially sanctioned. Nevertheless,
research shows that corporal punishment can have neg-
ative outcomes and that serious physical child abuse
sometimes results from escalated corporal punishment.
There is agreement that deliberate acts resulting in
physical harm to a child, such as when an angry or
frustrated parent hits, shakes, burns, or throws a child,
constitute physical abuse. In many cases, the fact that
physical abuse has taken place is relatively clear
because of visible injuries to the child. Medical exam-
ination can confirm, to a certain extent, whether certain
bruises, broken bones, bites, and burns are caused by
accident (e.g., a child falling downstairs) or are a delib-
erate infliction of harm. In other cases, however, inten-
tional physical abuse is hard to detect.

Psychological or emotional maltreatment involves
acts of commission or omission that hinder children’s
psychological development. It can include acts of ter-
rorizing, isolating, corrupting, and denigrating, as
well as ignoring children or other acts that signal to
children that they are unwanted, worthless, or
unloved. Psychological abuse often accompanies
other forms of child maltreatment, but it can also take
place independently. It is typically quite hard to dis-
cover, and children experiencing such maltreatment
rarely get appropriate therapeutic help. Less legal
attention is also paid to this kind of abuse. This is
unfortunate, because research indicates that psycho-
logical abuse can have detrimental effects on
children’s development and well-being.

Incidence of Child Abuse

Children from birth to 3 years of age are most at risk
of being victims of reported child abuse and neglect.
Of all cases reported and investigated, approximately
one third are supported by enough evidence for
authorities to determine that abuse actually occurred.
The remainder lack evidence sufficient to support
legal action, which does not necessarily mean that
abuse did not take place. In fact, trends in re-referral
rates (i.e., children reported as maltreated on multiple
occasions) suggest that many unsubstantiated cases
probably represent real abuse. Furthermore, even the
total number of reported cases is likely to be a serious
underestimate of the actual occurrence of child abuse,
because child victims are often reluctant to disclose
their experiences. For example, research reveals that
about a quarter of young adults who experience child

sexual abuse and a third of those who experience
physical abuse never tell anyone about their maltreat-
ment. Among those who do tell, fewer than 10%
report the abuse to authorities.

Throughout the 1980s, mandatory reporting laws
increased the number of child maltreatment cases that
were reported and that entered the child protection
and criminal justice systems. Reporting levelled off
during the 1990s and has even been declining in
recent years. Research suggests that this decline, at
least in part, reflects an actual decrease in the inci-
dence of child maltreatment, suggesting that societal
prevention efforts have been successful.

Potential Effects 
of Child Maltreatment

Many maltreated children are remarkably resilient and
lead normal, healthy lives. Even so, child maltreatment
often does have very serious short- and long-term
physical and psychological consequences, leaving
physical and psychological scars that can last well
after the abuse or neglect has ended. Children who
experience maltreatment can suffer immediate physi-
cal consequences, including broken bones, burns,
bruises, abrasions, sexually transmitted diseases, preg-
nancy, malnutrition, declining health, or even death.
Long-term psychological and behavioral outcomes can
include internalizing behaviors (withdrawal, depres-
sion, anxiety) and externalizing behaviors (aggression,
bullying, promiscuity). Child maltreatment can also
increase the likelihood of development of serious psy-
chopathology such as posttraumatic stress disorder
(PTSD). Children who are maltreated may have diffi-
culties establishing trusting relationships with their
peers and adults. Moreover, experiencing maltreatment
is associated with deficits, on average, in children’s
cognitive development, which, in addition to socio-
emotional deficits, also directly affects academic per-
formance and school achievement. Children who have
been maltreated are at an elevated risk of becoming
delinquents, substance abusers, and victims of addi-
tional crimes.

Researchers struggle to identify the relations
between particular forms of child abuse and specific
outcomes, especially since different forms of mal-
treatment often co-occur. With careful analysis, how-
ever, some patterns have begun to emerge. For
example, it is clear that sexual abuse is a risk factor for
later substance abuse, depression, and attentional

74———Child Maltreatment

C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 74



problems. Additionally, women who are victims of
child sexual abuse are more likely than women who
have not been sexually abused to engage in prostitu-
tion. Physical abuse is associated with substance
abuse and aggressive behaviors. Neglect victims tend
to perform poorly on cognitive tests and may be
socially withdrawn. Neglect is often associated with
extreme poverty, which itself has detrimental conse-
quences for children’s cognitive, social, and emo-
tional development, as well as for their academic
achievement.

Many factors moderate the impact of maltreatment
on children’s short- and long-term outcomes, including
the child’s gender, the child’s age at abuse onset and
offset, the frequency and severity of abuse, the child’s
coping ability, the abuser-victim relationship, and
many broader family and community factors. For
instance, there is some evidence that maltreated boys
have poorer outcomes than maltreated girls. Social sci-
entists have proposed a variety of explanations for this,
such as male genetic vulnerability or the fact that
behavioral difficulties are more easily measured in
boys, who tend to exhibit externalizing rather than
internalizing problem behaviors. A younger age at
abuse onset is also thought to be related to especially
adverse outcomes, although a firm pattern has not been
established. Children who are younger when abuse
occurs may not recall as much detail about their abuse,
but it may be implicitly retained and expressed in their
personality development. Moreover, child outcomes
may be influenced by the cumulative effects of mal-
treatment. A child who suffers less severe or chronic
abuse may be less likely to have poor psychological or
behavioral outcomes than a child who experiences
more extensive, frequent, and varied types of abuse.

How does maltreatment cause these varied effects?
Scientists currently propose several different mecha-
nisms. For example, because children’s brains develop
more rapidly during the first year of life than at any
other point, some researchers theorize that the devel-
oping brain is particularly susceptible to traumatiza-
tion, which may explain the negative impact of very
early abuse.

Another explanation involves the influence of
abuse on children’s personality development. Young
children are forming key attachments with others, and
if this process is challenged, children’s perceptions or
expectations of others can be permanently affected.
That is, according to attachment theory, infants form
secure or insecure attachments with their caregivers

based on the caregivers’ sensitivity and responsive-
ness. Children’s early experiences with caregivers
shape children’s developing mental models of how
they can expect to be treated by others in the future.
Thus, these first key relationships influence children’s
later relationships with peers and romantic partners,
and even their approach to work, religion, and other
major facets of life. Children who grow up in an abu-
sive or neglectful environment, which is typically
characterized by an absence of or inconsistency in
sensitivity and responsiveness, are quite likely to
develop insecure attachment styles, such as avoidant
or disorganized attachment. Research shows that
children who are insecurely attached are more likely
to develop poor emotion regulation abilities and defi-
cient interpersonal skills than do children who are
securely attached to their caregivers. Children with
disorganized attachments are at particular risk of men-
tal health problems.

Another common explanation for the psychological
difficulties that result from maltreatment focuses on the
adverse influence of PTSD on children’s psychological,
social, and cognitive development. Many children who
experience abuse suffer from PTSD, an acute syndrome
characterized by intrusive thoughts, flashbacks, and
hypervigilance. PTSD occurs in some individuals who
experience an extremely traumatic event or situation,
typically one that threatens the individual’s health and
safety. Psychological research has demonstrated that
PTSD is associated with deficits in certain areas of
memory performance, language ability, and attentional
capacity (although such deficits are not necessarily
global). Of note, people who suffer from PTSD have
selective attention or memory bias for information that
is trauma related, which can result in particularly accu-
rate memories of trauma experiences. PTSD does not
appear to affect IQ, although IQ and other cognitive
factors are thought to be related to PTSD. Some
researchers currently contend that suffering from PTSD
may cause neuroanatomical changes in regions of the
brain associated with memory and learning (e.g., the
hippocampus), in areas associated with cognitive con-
trol (e.g., the prefrontal cortex), or in the entire cerebral
cortex. Yet the effects of maltreatment and PTSD on the
human brain are not easy to determine, and it is unclear
whether PTSD causes changes in the brain structure or
whether preexisting structural anomalies or preexisting
behavioral or cognitive capabilities cause PTSD.

Finally, and of particular importance, research has
identified a number of factors that promote resilience
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(or better than expected psychological or behavioral
outcomes) in maltreated children, including having
histories characterized by secure attachments and
quality relationships with supportive adults or peers,
an active or approach-oriented coping style, good
social problem-solving skills, and greater sociability.
Children who have at least one adult who cares for
them in a positive way and children who receive effec-
tive therapeutic treatment are particularly likely to
have the best outcomes. Understanding such factors
can lead to better therapeutic interventions aimed at
alleviating the effects of child maltreatment.

Causes of Child Maltreatment

The causes of child maltreatment are varied; there is
likely no single cause. For instance, social learning the-
ory suggests that child maltreatment is a learned behav-
ior. Thus, parents who were maltreated as children may
have learned, through their own childhood experiences,
coercive forms of discipline or neglectful patterns rather
than learning appropriate, nonabusive parenting prac-
tices. In this way, child maltreatment can be transmitted
intergenerationally. In fact, a higher percentage of
children who experienced maltreatment themselves, as
compared with children who did not experience mal-
treatment, go on to abuse their own children later in life.
Note that this does not mean, contrary to popular belief,
that most children who have been abused go on to abuse
their own children. The majority of adults who were
abused as children are not abusive. Thus, there are many
other potential contributors to child abuse and neglect,
including an abundance of life stressors (e.g., poverty,
lack of community resources, social isolation), individual
personality or psychopathological traits, child-specific
factors (e.g., a child’s temperament or disability), cul-
tural or community acceptance of maltreatment, and
even religious beliefs about eschewing modern medical
care and applying strict corporal discipline.

Prevention and Intervention

How should society act to prevent and deter child mal-
treatment? Characteristics of the child, the abuser, and
the family, as well as the broader social context in
which the abuse takes place, all play a role in causing
child maltreatment. Thus, prevention efforts must take
each of these factors into consideration. A host of inter-
ventions and changes are needed at the individual 
and societal levels to prevent child maltreatment. One

obvious and effective societal-level strategy is to estab-
lish laws that make child abuse illegal. In some coun-
tries, even spanking a child is prohibited. With the
current U.S. laws, if child maltreatment is discovered
and reported, it may lead to the child or family’s
involvement with the criminal justice system and/or the
child protective services system. Criminal court actions,
which sometimes require the testimony of child victims,
can stop existing abuse and prevent new maltreatment
by sending perpetrators to jail and by deterring other
potential perpetrators with the threat of similar prosecu-
tion. Child protective services actions against familial
perpetrators can prevent further maltreatment through a
range of actions, from requiring that parents attend par-
enting classes to temporary or even permanent removal
of the child from its home, with parents sometimes los-
ing parental rights and the child being put into the foster
care system. If a child is young and not disabled, the
likelihood is increased that he or she might be adopted
into a new home. Unfortunately, however, many foster
care children become immersed in juvenile court (e.g.,
dependency) actions and find themselves being bounced
from foster home to foster home, which are sometimes
themselves settings for additional abuse. Children’s
involvement in the legal and child welfare systems (e.g.,
multiple foster care placements, repeated testimony in
criminal court) can have negative effects on their emo-
tional well-being.

Other laws aimed at prevention of child sexual
abuse include sex offender registration and commu-
nity notification laws, which require perpetrators of
sexual abuse, after they have finished serving their
prison sentence, to register publicly as a sex offender
everywhere they subsequently live. These laws are
controversial because of civil rights issues, and there
is no solid evidence that they really reduce child 
maltreatment. Other societal-level reform strategies
involve efforts to educate the public and change 
attitudes, behaviors, and even public policy, often
through media campaigns. For example, educational
media campaigns such as those aimed at teaching par-
ents not to shake babies have also achieved some suc-
cess in the effort to decrease child physical abuse.

Whatever the means, the importance of prevent-
ing child maltreatment is underscored by the wide-
ranging costs of child maltreatment, which ripple
across a broad spectrum of social structures, including
the medical and health systems, the legal and correc-
tional systems, public health services, child welfare
services, and educational institutions.
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Given all these potential negative outcomes, some
suggest that child maltreatment is one of the greatest
social evils of our time, one that must be fought with
a great deal of financial and human resources. Even
so, as mentioned earlier, there is hope: Child maltreat-
ment rates have begun to decline, at least in the United
States. And many victims, although not unaffected by
their experiences, nevertheless grow up to lead pro-
ductive lives as good parents and citizens.

Bette L. Bottoms, LaTonya Harris,
Else-Marie Augusti, Gail S. Goodman,

Barbara A. Oudekerk, and Tisha R. A. Wiley
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CHILDREN’S TESTIMONY

Children may experience or witness crime and may
need to provide reports to authorities. Children’s eye-
witness accounts can contain critical information
about serious acts such as murder, domestic violence,
kidnapping, and assault. Child sexual abuse is partic-
ularly likely to bring children into contact with the
criminal justice system because the case may boil
down to the child’s word against that of the accused.
Although even young children can provide accurate
accounts of their experiences, including highly trau-
matic incidents, such children on average are both less
complete in their memory reports and more sug-
gestible than older children and adults.

Like adults’ accounts, children’s accounts are influ-
enced by numerous factors, including cognitive, social,
and individual ones. Developmentally appropriate
interview protocols may contribute to obtaining com-
plete and accurate accounts while reducing inaccura-
cies in a child’s testimony. As part of a forensic
interview, children may have to identify culprits from
photo lineups. Children 5 years and older can perform
quite well if the culprit is pictured in the lineup; how-
ever, in “target-absent” lineups, even older children
have a strong tendency to guess. Children’s emotional
and attitudinal reactions to providing eyewitness testi-
mony in criminal cases can be long lasting. For exam-
ple, testifying multiple times, especially in severe
intrafamilial child sexual abuse cases, is associated
with adverse emotional and attitudinal reactions into
adulthood. Children in such cases may need additional
legal protections.

Memory and Suggestibility 
in the Child Witness

During the past several decades, there has been an
exponential increase in the number of children who
provide statements in legal cases, thus magnifying the
need to determine the credibility of their testimony. 
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In general, older children are more accurate in eyewit-
ness reports than are younger children, although even
preschool-age children can provide accurate accounts
of salient or personally meaningful events, including
their own victimization. When asked free recall and
open-ended questions, preschoolers can recall rele-
vant and accurate information, but on average they are
less responsive and provide fewer spontaneous state-
ments than older children and adults. Because young
children’s free reports are generally relatively brief
and incomplete, they are often exposed to specific and
leading questions in forensic situations, which are
indeed more likely to elicit the child’s memory of an
event. On the negative side, however, children are less
accurate than adults in response to specific questions
and more vulnerable to interviewers’ implied sugges-
tions. Particularly, closed questions, such as yes/no
and forced-choice questions, can be problematic for
young children, because they may guess instead of
providing “I don’t know” responses. Children also
often have considerable difficulty in using standard-
ized units of measurement, such as minutes and
months, and in indicating the number of times highly
repeated acts have occurred, even though such infor-
mation can be vital in a legal case.

Usually, children’s testimony is required for crimes
or experiences that are negative, if not traumatic.
Although this is a subject of debate, considerable
research with adults suggests that for stressful compared
with nonstressful events, central features (e.g., the main
stressors) are retained particularly well, whereas periph-
eral details are less well remembered. Several studies
confirm such findings for children; however, the results
of developmental studies are mixed.

Child sexual abuse often involves trauma to child
victims, leading to feelings of self-blame and help-
lessness. These characteristics have contributed to
make child sexual abuse situations of special interest
in debates about trauma and memory. Research sug-
gests that memory of traumatic events, in many ways,
follows the same cognitive principles as memory of
distinctive nontraumatic events. However, there is
debate as to whether “special memory mechanisms”
(e.g., repression) are also involved.

Some of the main theoretical accounts of trauma
and memory suggest that traumatized individuals
remember trauma-related information particularly
well. Empirical evidence confirms that traumatized
individuals, especially those who have developed
posttraumatic stress disorder, overfocus on trauma

cues, have difficulty ignoring trauma stimuli, and
remember their trauma experiences. In contrast, other
theories indicate that trauma victims, such as incest
survivors, may experience amnesia for the trauma and
that children who have suffered a larger number of
traumatic events tend to forget or remember more
poorly those experiences compared with children who
have been exposed to a single traumatic event.

Children’s memory and testimony about negative
emotional experiences also depend on individuals’
coping strategies. Avoidant coping strategies lead
children to evade thoughts, conversations, or reminders
about the traumatic experiences. Parents’ attempts to
minimize or ignore their own or their children’s dis-
tress facilitate avoidant coping. These postevent avoid-
ance processes may prevent the creation of a complete,
detailed, and verbally accessible account of the trau-
matic experience and the integration of these memo-
ries with the individual’s other autobiographical
memories. In contrast, positive parent-child interac-
tions provide an opportunity for rehearsal and reactiva-
tion of event details, which may help maintain and
strengthen memory traces, thus reducing the effects of
decay while enhancing long-term retention. For exam-
ple, children who received maternal support after dis-
closure of child sexual abuse and who discussed the
event with their mothers provided more accurate
reports, with fewer omission errors, of their maltreat-
ment experiences years after the abuse reportedly
ended compared with those who did not.

Children’s suggestibility in the forensic context has
been a flash point in the debate over children’s testi-
monial competence. Suggestibility concerns the degree
to which the encoding, storage, retrieval, and report-
ing of events can be influenced by a range of internal
(e.g., developmental, cognitive, and personality) and
external (e.g., social and contextual) factors. False
information given before, during, and after an event
can lead to difficulty in retrieving the original (true)
information, alteration of true memory representa-
tions, and/or conscious acquiescence to social demands.
Young children, specifically preschoolers, are dispro-
portionately susceptible to the effects of leading ques-
tions and suggestions. However, of importance in the
legal context, children are often less suggestible about
negative than positive or neutral events.

Both cognitive and social factors can underlie
developmental differences in eyewitness memory and
suggestibility. Due to a less complete knowledge
base and more limited capabilities of using memory
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strategies, young children have greater difficulty
recalling events on their own. Also, compared with
adults’ memories, children’s memories of the original
event may be weaker and thus more vulnerable to
being altered or overwritten by the suggestions of oth-
ers. “False memory” may occur when the erroneous
suggestion is particularly strong, such as in multiple
suggestive contexts where not only misleading ques-
tions but also an accusatory context is involved. 
In addition, preschoolers are less able to distinguish
between different sources of memories and thus
misattribute an interviewer’s suggestions to actual
experiences. Moreover, without understanding the
ramifications of their statements, children may adopt
suggestions to gain the adult investigator’s approval
and avoid negative reactions, perceiving pressure to
conform to the suggestions of the authority figure.

Although there is consensus that misleading ques-
tions and highly suggestive contexts are to be avoided
when interviewing children, such questioning does
not necessarily lead to false reports. For example, if
the child’s memory is strong, blatantly misleading
questioning in a highly misleading context can actu-
ally bolster resistance to misinformation, at least com-
pared with the effects of such questioning after a long
delay, when the child’s memory traces have weak-
ened. However, with such questioning, the risks of
memory contamination are potentially great, and the
child’s credibility may be destroyed in the process.

Individual Difference Factors

Although chronological age is almost always the
strongest predictor of suggestibility, with preschool
children being the most suggestible, even adults are
suggestible. Moreover, there is much variability within
age groups depending on the characteristics of the
individual. However, findings concerning individual
differences tend to be somewhat inconsistent, and the
predictive power of individual difference factors tends
not to be strong. That said, global, comprehensive
measures of language ability are sometimes associated
with preschool-age children’s suggestibility. Children
with mental retardation are more suggestible than typ-
ically developing children with normal intelligence,
although intelligence is not significantly related to 
suggestibility within the normal population. Young
children with poor self-concepts or poor supportive
relationships with their parents are at risk of being
more suggestible. Children raised by secure and

supportive parents may develop positive self-concepts,
which in turn may make them resistant to suggestions
that are inconsistent with their own experiences.
Cultural factors may also play a role; in cultures where
children are trained to be especially polite or obedient
to adult authority, they may have more difficulty dis-
agreeing with adult interviewers who falsely suggest
information.

Interview Techniques and Protocols

How likely children are to disclose crimes such as child
sexual abuse when simply asked free-recall and open-
ended questions is the subject of debate. Researchers
have developed child interview techniques and stan-
dardized child interview protocols intended to increase
the likelihood of disclosure as well as the amount and
accuracy of the information obtained, while reducing
inaccuracies. These protocols (e.g., cognitive interview,
narrative elaboration) derive from the application of
mnemonic, communication, and social facilitative tech-
niques to forensic practice and can in principle be used
to interview child witnesses about a wide variety 
of events; however, some protocols are specifically
designed for interviewing alleged child victims of child
sexual abuse (e.g., the National Institute of Child
Health and Human Development [NICHD] structured
interview protocol). Overall, interview protocols and
interview guidelines (e.g., the guidelines developed by
the American Professional Society on the Abuse of
Children) recommend that forensic interviewers rely as
much as possible on free-recall/open-ended prompts.
However, the use of some specific questioning is
typically also allowed. We review a subset of the
protocols/techniques next.

The cognitive interview (CI) relies on well-
established principles of encoding specificity (i.e., how
the items to be retrieved were encoded and stored deter-
mines the effectiveness of a particular retrieval cue) and
varied retrieval. According to these principles, the orig-
inal CI (developed for adults) included four mnemonic
techniques: (1) “mental reinstatement” of the external
and internal contexts of the experienced event; (2) the
“report everything” instruction; (3) the “reverse-order-
recall” instruction, which refers to recalling the event in
an alternative temporal order; and (4) the “change per-
spective” instruction, which refers to recalling the event
from an alternative perspective. Also, to avoid the com-
mon problems observed during the administration of
the CI by professionals, the revised CI includes several
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social techniques intended to facilitate communication
(e.g., rapport building, no interruptions). Compared
with control interviews, the developmentally adapted
CI for children ranging in age from 4 to 12 years, tends
to elicit more correct information, although the reverse-
order-recall and change perspective instructions may
increase the reporting of incorrect details by young
children. Moreover, the mental reinstatement and report
everything mnemonics appear to be useful in reducing
the negative effects of misinformation even in preschool-
age children (i.e., 4–5 years).

Rather than supplying specific cues derived from the
event itself, narrative elaboration (NE) provides child
witnesses with pre-interview training, instructions, and
techniques that could be applied to any event of inter-
est. NE’s main objective is to help overcome potential
developmental limitations in communication and mem-
ory, such as lack of knowledge about the expectations
of the listener and ineffective use of memory search
strategies, by training children about the level of detail
required and by providing picture cards as external cues
to report forensically important categories of informa-
tion. Overall, NE is helpful in enhancing children’s
eyewitness recall without increasing the amount of
inaccuracies provided by 3- to 11-year-old children.

Similarly, after an initial rapport-building phase,
the NICHD interview protocol incorporates training
of children to respond to open-ended prompts during
the presubstantive phase of the investigative interview.
Next, the interviewer attempts to shift the child’s
focus to the substantive issue in a nonsuggestive man-
ner (e.g., “Tell me why you came to talk to me
today”), so that the recollection process can begin.
During this substantive phase, interviewers maximize
the use of open-ended questions and probes, introduc-
ing focused questions only after exhausting the open-
ended-question modes. At the end of the session,
interviewers may use option-posing questions to
obtain essential information. This protocol is flexibly
structured and aimed to translate research-based rec-
ommendations into operational guidelines to enhance
children’s retrieval using recall-memory prompts. It
has been extensively investigated with real alleged
child victims of sexual offenses, and it appears to be
useful with children 4 years and older.

Basic and applied research underlies the develop-
ment of interview techniques and protocols. However,
further research on the accuracy of children’s eyewit-
ness memory—for example, concerning highly emo-
tional and embarrassing information—is necessary to
elucidate how extensive these benefits are. And, of

special relevance, improved strategies and tools that
can be effectively used with young children (e.g.,
3-year-olds) to obtain evidence about specific details
of an event without compromising the accuracy of
their reports are still needed.

PPrrooppss  aanndd  CCuueess

Children typically have more information in mem-
ory than they report in response to free-recall or open-
ended questions. Props such as real objects, scale
models, dolls, toys, photographs, and drawings can
provide concrete external retrieval cues for young
children. They also can potentially extend memory
retrieval by engaging children in the forensic interview
for a longer period than do mere verbal prompts.
According to the principle of encoding specificity, the
effectiveness of a particular retrieval prop or cue
depends on its match with the items to be retrieved
with regard to how they were encoded and stored.
Especially for younger children, an optimal match
should include the original sensory/perceptual features
as well as a clear symbolic correspondence.

Overall, props can facilitate children’s reports but
also increase the number of errors children make (e.g.,
if they are too young to understand dual representa-
tions). The extent to which props facilitate or compro-
mise children’s testimony depends on factors such as
the nature of the event and of the prop, the mode of pre-
sentation, and the time that has elapsed between the
event and the interview. And the age of the child may
be critical in determining the influence of these factors.

Real props have maximal overlap with event infor-
mation and can effectively aid retrieval for 3- to 10-
year-olds. Real props and scale models increase the
correct information that children report, but they also
introduce additional errors, especially for younger
children. In contrast to real props, toys and dolls,
including anatomically detailed dolls, can increase
commission errors and decrease accuracy, especially
when preschool-age children are interviewed with
misleading questions or when “distractor” or play-
evoking props are involved. Under certain circum-
stances (i.e., in combination with specific but nonleading
prompts), drawings can facilitate the completeness
and accuracy of 5-years-olds’ and older children’s
accounts, although there are mixed findings in relation
to the effectiveness of drawings with preschool
children. Finally, human figure drawings can produce
a considerable amount of new details during the inter-
view, especially for children aged from 4 to 7 years,
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but at the same time, these drawings may also increase
inaccuracies in children’s testimony.

In summary, research has shown that props and draw-
ings can, under certain circumstances, facilitate memory
accuracy in children older than 5 years, whereas they may
add error to the reports of younger children. Although
there is currently no “gold standard” method of interview-
ing children, different combinations of free-recall, spe-
cific, and prop-assisted questions are being researched to
determine which of them facilitates the most accurate and
complete memory reports from children.

PPhhoottoo  LLiinneeuuppss

When interviewed in forensic situations, children
may be presented with photographic lineups to identify
culprits. A lineup may include a criminal (target-
present lineup) or only innocent individuals (target-
absent lineup). When they are shown a target-present
lineup, preschool-age children are less likely than
adults to make correct identifications, although children
around age 5 and above are typically comparable with
adults in making correct identifications. Shown a 
target-absent lineup, however, even early adolescents
are inferior to adults, making fewer correct rejections
and more false identifications. As with leading ques-
tions, the photo lineup may entice children to guess.

Witnesses are usually shown a simultaneous lineup,
in which all lineup members are presented at once and
only one decision is made. This method has been crit-
icized for encouraging a relative judgment, whereby
witnesses compare all lineup members and choose the
member who looks most like the criminal relative to
other members. Although this strategy is successful in
target-present lineups, it may lead to errors in target-
absent lineups. Fortunately, fairly simple training
techniques can reduce guessing on target-absent line-
ups in older children.

An alternative procedure is the sequential lineup, in
which witnesses are shown photographs one at a time
and make a decision for each photograph. Compared
with simultaneous lineups, sequential lineups reduce
adults’ false identifications by increasing correct
rejections of target-absent lineups while having a min-
imal effect on correct identifications from target-
present lineups. When they are shown a sequential
lineup, witnesses might make an absolute judgment
for each photograph by comparing the photograph
with their recollection of the criminal. However, target-
absent errors by children are not reduced in sequential
compared with simultaneous procedures.

Children in the Courtroom

As a result of involvement with legal authorities,
children may experience social and emotional distress.
Although repeated interviewing of children can keep
accurate memories alive, child victims report that
being interviewed multiple times by legal authorities is
stressful for them. Speaking about traumatic experi-
ences (particularly in open court), lack of parental sup-
port, harsh cross-examination, facing the defendant,
and not being believed add to children’s distress and
may reduce significantly the amount of information
provided by child witnesses. Moreover, in child sexual
abuse cases, a child’s initial disclosure of the abuse to
a parent, teacher, or other trusted adult may include a
more detailed account than the testimony that the child
gives in court months or even years later. Although tes-
tifying may be helpful for some children, it causes oth-
ers to recover from the criminal and legal experience
more slowly than their nontestifying counterparts.
Child sexual abuse victims who had to testify multiple
times in severe intrafamilial cases tend to have the
most negative long-term emotional effects and are thus
most in need of protection during criminal prosecu-
tions. To remedy these negative consequences, proce-
dural modifications (e.g., testifying via closed-circuit
television) and multidisciplinary investigations, con-
ducted at child advocacy centers and involving teams
of legal professionals (e.g., the police, prosecuting
attorneys, and child protective services workers), who
coordinate their efforts into a single interview of the
child victim/witness, are being developed and tested in
the United States and abroad.

Having an adult (e.g., a mother, social worker, or
police officer) recount children’s out-of-court state-
ments (e.g., hearsay) at trial has recently attracted
research and legal interest. In criminal trials regarding
child sexual abuse, hearsay is often introduced in addi-
tion to the child’s live testimony. Although hearsay is
normally discouraged in the American legal system,
there are special hearsay exceptions, some of which
apply specifically to children’s statements. However, a
recent U.S. Supreme Court ruling suggests that if the
out-of-court statement was made to an authority (e.g.,
a forensic interviewer) and is thus “testimonial,” the
authority cannot testify in place of the child.

Mock jurors find children’s statements more credi-
ble when the child testifies live in court than if the
child is replaced by a hearsay witness. Mock jurors
also find children less credible if they testify via
closed-circuit television instead of face-to-face at
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trial. Both hearsay and closed-circuit television are
potential ways to protect children from the stress of
testifying live in court and are used in many European
countries.

Pedro M. Paz-Alonso, Yoojin Chae,
and Gail S. Goodman
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CHILDREN’S TESTIMONY, 
EVALUATION BY JURIES

When children are involved in trials as witnesses, vic-
tims, or defendants, jurors must decide whether they
are credible and how to weigh their testimony in

reaching a verdict. Thus, although much psychologi-
cal research focuses on the actual accuracy of
children’s eyewitness testimony, it is also important to
consider their perceived accuracy. Research reveals
that jurors consider many factors when making deci-
sions about children’s testimony. In this entry, we
review what is known about jurors’ perceptions of tes-
timony given by children and adolescents who are
bystander witnesses, alleged child abuse victims/
witnesses, and juvenile defendants.

Can jurors determine whether child witnesses are
accurate or inaccurate, telling the truth or lying? Some
research reveals that adults are not very adept at dis-
cerning children’s actual accuracies from inaccuracies
or at detecting lies from the truth, although adults can
detect children’s (especially older children’s) lies with
slightly greater than chance accuracy. Consistent with
findings from the adult eyewitness literature, part of
the problem is that jurors appear to overuse the dubi-
ous marker of child confidence in judging child accu-
racy, which is misleading because the relation between
child confidence and child accuracy is not always
strong. More research is needed to ensure that these
results hold true in situations where children give
incorrect or false testimony about events of great per-
sonal significance, which has not been the case with
most research on this topic. Even so, existing research
is converging on the conclusion that adults cannot
detect children’s actual level of accuracy well. A grow-
ing body of research has thus focused on identifying
the factors other than actual accuracy that affect jurors’
perceptions of children’s eyewitness testimony.

Perceptions of Bystander Witnesses

Gail Goodman and her colleagues conducted the first
studies of jurors’ perceptions of child witnesses. They
evaluated jurors’ reactions to bystander testimony
given in the context of vehicular homicide and murder
cases. Although all jurors read the same testimony,
some were told that the key prosecution witness was
an adult, while others were told that the witness was a
child. Individual jurors perceived child witnesses to
be less credible than adult witnesses, an effect that
was not tempered by jury deliberation. This research
provided the first evidence that jurors—and juries—
are skeptical of children’s ability to provide accurate
testimony, presumably because jurors doubt young
children’s cognitive abilities to encode and retrieve
details of events accurately. Even so, witness age did
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not directly affect jurors’ ratings of the defendant’s
guilt. Instead, jurors based their verdicts primarily on
witness testimony only when the witness was an adult.
When the witness was a child, jurors gave greater con-
sideration to other case evidence. Thus, although
jurors often report that they consider corroborating
evidence when making decisions, this is especially
true when the primary source of evidence is child tes-
timony. In fact, later research showed that jurors per-
ceive individual child witnesses more positively when
their testimony is corroborated by other credible child
witnesses.

Perceptions of Alleged 
Victims of Child Maltreatment

After the first studies of jurors’ perceptions of child
bystander witnesses, research quickly turned to jurors’
perceptions of child victim witnesses—specifically
alleged child sexual abuse victims. This shift reflected
the increased societal attention in the 1980s to child
sexual abuse, as well as the fact that child sexual abuse
is usually perpetrated in secret, with little corroborat-
ing evidence, making child victim testimony key to its
prosecution. This research has revealed that jurors’
decisions are influenced by many factors. For exam-
ple, jurors generally find child sexual abuse victims
who are younger than about 13 years more believable
than older children. Why? Jurors’ belief that younger
children are less cognitively competent than older
children (which hurts the perceived credibility of child
bystander witnesses) actually works to the advantage
of child sexual abuse victims. That is, compared with
older children, younger children are perceived as sex-
ually naive and therefore less cognitively capable of
fabricating allegations of sexual abuse that did not
actually occur. Younger children are also seen as more
honest and therefore less likely to lie about such mat-
ters. In fact, for the same reasons, jurors perceive intel-
lectually disabled (i.e., mentally retarded) teenaged
sexual abuse victims to be more credible than children
of average intelligence. In fact, intellectually disabled
children are sexually victimized more often than
nondisabled children, but prosecutors might hesitate to
prosecute such cases, fearing that jurors will not
believe disabled witnesses.

A number of other factors also influence jurors’
perceptions of child sexual abuse victims, including
victim and defendant factors such as gender and race,
case factors such as whether the child’s disclosure of

abuse was portrayed as delayed or repressed, and juror
individual difference factors such as gender and atti-
tudes. For example, one of the most robust findings in
this field is that compared with men jurors, women are
on average more likely to convict defendants and to
perceive children as credible witnesses. This may be
driven by the fact that compared with men, women
empathize more with child victims and have some-
what more prochild and anti-child-abuse attitudes.

Recently, attention has begun to turn to adults’
reactions to children who are alleged victims of other
forms of child maltreatment. For example, studies in
which adults consider brief vignettes of maltreatment
situations indicate that neglect is perceived to be more
severe when a victim is younger rather than older, per-
haps reflecting people’s awareness that compared
with older children, younger children are less able to
care for themselves and may experience more adverse
consequences from neglect. In contrast, people per-
ceive psychological abuse to be more severe when the
victim is older rather than younger, perhaps reflecting
the belief that older children are more likely to expe-
rience damage to their self-concept. Perceptions of
physical abuse severity are not influenced by age, sug-
gesting that people disapprove of physically abusing
children of any age. Although the possibility has not
yet been tested within a mock trial paradigm, jurors
may be similarly influenced by these variables in tri-
als involving these forms of child maltreatment.

Psychologists are sometimes allowed to testify as
expert witnesses in trials about issues of psychological
relevance that jurors do not intuitively understand.
Scholars disagree about the conditions under which
expert psychological testimony about children’s actual
eyewitness abilities should be allowed. Surveys reveal
that some portion of the jury pool is knowledgeable
about children’s actual memory, suggestibility, and
tendency to disclose sexual abuse, but other jurors are
not. Most jurors have a poor understanding of the clin-
ical symptoms exhibited by abused and nonabused
children, forensic interview techniques that increase
the risk of false allegations versus those that promote
true disclosures of abuse, and whether children are
prone to confabulate and internalize false memories of
abuse. (Women and more highly educated jurors are
more knowledgeable about such issues than other
jurors.) Some argue that expert testimony would be 
a valuable tool for countering jurors’ ignorance,
while others fear that expert testimony will increase
unfounded skepticism about children’s abilities.
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Research by Margaret Kovera and her colleagues has
shown that expert testimony is useful in educating
jurors about at least one particular issue: the hazards of
basing credibility judgments on child witnesses’ non-
verbal cues and countenance. That is, jurors expect
abused children to be emotionally upset when testify-
ing about their sexual victimization, and when this
expectation is not met, jurors doubt the veracity of
abuse allegations. Expert testimony can inform jurors
that most child victims have repeated their stories so
many times before appearing in court that some no
longer appear emotionally distraught. Such testimony
can reduce jurors’ otherwise negative bias against child
sexual abuse victim witnesses, which results from
incorrect assumptions about the relation between emo-
tion and accuracy.

Regardless of how they appear, testifying in court
can be a traumatic experience for some child wit-
nesses. To protect children from this potential trauma,
the U.S. Supreme Court declared it constitutionally
permissible under some conditions for children to tes-
tify using innovative techniques that shield them from
the defendant. For example, rather than testifying in an
open courtroom in front of the defendant, child victim
witnesses may testify elsewhere in the courthouse
while their testimony is transmitted to the courtroom
via closed-circuit television (CCTV). Or child wit-
nesses can give their testimony in court with their view
of the defendant blocked by a screen. How do such
accommodations affect jurors’ perceptions of child tes-
timony? Although defense attorneys fear that jurors
will infer a defendant’s guilt from the use of accommo-
dations and give undue weight to testimony presented
under such circumstances, ironically, mock trial
research suggests that jurors perceive child witnesses
to be less credible when testimony is presented via
CCTV than when children testify live in court. This
may result from accommodated children appearing
less stressed than children who testify in full view of
the court, which may signal the need for psychological
expert testimony for the reasons discussed previously.

Perceptions of Child Defendants

Recent research has begun to consider jurors’ percep-
tions of children who are accused of committing
crimes. This has become increasingly important because
more and more teenagers are being tried in adult crim-
inal court instead of juvenile or family court, and their
cases are being decided by jurors rather than by juve-
nile court judges. Unfortunately, research suggests that

trying a juvenile in adult criminal court is inherently
prejudicial. For example, jurors infer that juveniles
tried in adult criminal court have been convicted of past
crimes, and this inference increases the likelihood of
conviction. In reality, most felony juvenile offenders
(i.e., juveniles whose cases are most likely to go to trial
in adult criminal court) have never been arrested before.
Jurors’ judgments are also influenced by the severity of
the crime (jurors perceive juveniles as more competent
and render more severe sentences when the crime and
its outcome are more severe) and by inferences regard-
ing a juvenile’s intent to commit a crime, understanding
of wrongfulness, and recidivism potential. Many psy-
chologists are concerned that jurors might not under-
stand juveniles’ actual capabilities in these regards and
that jurors are insensitive to the fact that juveniles are
less cognitively competent and mature than adults.
Research on this issue is mixed. Although some jurors
appear to set lower standards of proof for juveniles tried
in adult criminal court than for adults, jurors are less
likely to convict younger juveniles than older juveniles,
perhaps because they believe that younger juveniles are
less competent to stand trial. Under some conditions,
however, jurors perceive younger and older juveniles to
be equally competent. Meanwhile, other research has
identified juror and case characteristics that influence
jurors’ perceptions of child and adolescent offenders.
For example, as in child sexual abuse cases, women
jurors appear to have more positive perceptions of juve-
nile offenders than men do. Also, situational trial fac-
tors can influence trial outcomes: Attorneys’ pleas for
jurors to empathize with a juvenile offender lead jurors
to be more sensitive to mitigating factors, perceive the
juvenile to be less responsible for the crime, and render
more lenient judgments relative to jurors who are not
asked to empathize.

Future Research

Future research will provide an even better under-
standing of the factors that influence jurors’ percep-
tions of children in the courtroom and, importantly,
the processes by which those perceptions influence
jurors’ verdicts. Psychologists hope that this knowl-
edge can be used to inform a legal policy that ensures
justice for all parties involved in trials.

Cynthia J. Najdowski and Bette L. Bottoms

See also Child Maltreatment; Children’s Testimony; Child
Sexual Abuse; Hearsay Testimony; Juries and
Eyewitnesses; Juvenile Offenders
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CHILD SEXUAL ABUSE

Although definitions can vary across legal, clinical,
and research contexts, sexual abuse is commonly
defined as sexual acts between a youth and an older
person (e.g., by 5 years or more) in which the domi-
nance of the older person is used to exploit or coerce
the youth. Behaviors may include noncontact (e.g.,
exposure) and contact (e.g., intercourse) offenses.

The prevalence of sexual abuse is difficult to
determine, but estimates suggest that as many as 20%
of women and 5% to 10% of men report having been
sexually abused as a child. The number of substanti-
ated cases has dropped significantly in recent years,
possibly due to a combination of factors, including
changes in definitions and reporting and an actual
decline in incidence. Sexual abuse occurs across all
income levels and racial, cultural, and ethnic groups.
Victims are identified via child self-disclosure, med-
ical or physical evidence (e.g., trauma, sexually trans-
mitted disease), behavioral and emotional changes
that prompt inquiry, and investigations stemming
from assault of other youths. Careful forensic inter-
views are often important for documenting abuse,
protecting children, and successfully prosecuting
perpetrators.

All states have mandatory reporting laws that
require professionals to report suspected child mal-
treatment, including sexual abuse. Failure to report

can lead to legal charges and ethical complaints. The
statutes provide civil and criminal immunity from lia-
bilities for reports made in good faith.

The impact of sexual abuse varies considerably,
and there is no common symptom that is found in all
victims. The possible consequences include internal-
izing (e.g., anxiety, depression, poor self-esteem) and
externalizing (e.g., delinquency, substance abuse, sex-
ual behavior) problems. Posttraumatic stress disorder
(PTSD) is the most common clinical syndrome. A
substantial number of young people do not show mea-
surable clinical symptoms, although for some of them
problems may appear later. Nonoffending parents and
siblings may experience significant distress and may
require treatment as well.

A variety of treatment approaches are used for
reducing the consequences of abuse. Interventions may
focus on the abused child, nonoffending parents, and
nonabused siblings, in individual and group formats.

Only a small percentage of cases result in a sexu-
ally abused child testifying in court. Court preparation
programs help make the experience less stressful and
improve the child’s participation.

Definitional Issues

Child sexual abuse is surprisingly difficult to define as
no universally accepted criteria have been identified.
Definitions generally consider the sexual behaviors
involved and the ages of the victim and the perpetrator.

While force or coercion may occur, it is not always
present. Younger children are not considered capable of
consenting to sexual activities with older persons; thus,
sexual acts between individuals with age differences of
5 years or more are generally seen as abusive. Legal
definitions often emphasize that the perpetrator should
be an adult in a position of dominance or authority over
the youth for the behavior to be considered an act of
abuse. Noncontact offenses include genital exposure,
voyeurism, showing a child pornographic material, or
having a child undress or masturbate. Contact offenses
include genital touching; oral sex; and digital, object, or
penile penetration (vaginal or anal).

If the perpetrator is a family member, including
distant relations, in-laws, and step-relations, then the
abuse is considered “intrafamilial” sexual abuse. If the
perpetrator is not a family member by marriage or
blood, then it is usually considered “extrafamilial.”

Child sexual abuse has been challenging to define
as each word in the term has been operationalized dif-
ferently across legal, clinical, and research contexts.
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While some behaviors are clearly sexual (e.g., inter-
course), other behaviors (e.g., touching) can lie across
a continuum, and the context can influence decisions
regarding whether it is abusive. In clinical and
research contexts, the term sexual abuse is sometimes
used to describe the victimization of young people by
similar-age peers, though in legal contexts this may be
more likely to be viewed as “assault.” Similarly, from
a clinical and research standpoint, perpetration by an
adult stranger or nonfamily member may be consid-
ered sexual abuse, but within the legal system it may
be treated as sexual assault.

Incidence and Prevalence

Definitional challenges contribute to the difficulty in
accurately identifying the incidence and prevalence of
sexual abuse. Records from child protective services
agencies in the United States in recent years indicate
that approximately 1.2 children per 1,000 experience
sexual abuse each year. This is an underestimate
because it reflects only cases known to relevant agen-
cies, and many instances of abuse are not identified or
reported.

Overall, the number of cases of sexual abuse 
substantiated by child protective service agencies
dropped by approximately 40% during the 1990s.
This is likely due to a combination of factors, includ-
ing increasing conservatism on what is substantiated
as abuse, exclusion of cases that do not involve care-
takers, changes in data collection methods, less
reporting due to concerns about backlash, and possi-
bly a real decline in incidence.

Although sexual abuse occurs across all income
levels and racial, cultural, and ethnic groups, it is more
commonly reported among families of lower socioeco-
nomic status. Children of all ages are victimized, with
risk of sexual abuse increasing around age 10. Girls are
significantly more likely to experience sexual abuse
than boys. In addition, children with physical or cogni-
tive disabilities appear to be at increased risk.

Identification of Victims

Because of the covert and coercive nature of sexual
abuse and the frequent absence of physical evidence, a
child’s self-disclosure is the primary means of identi-
fying an abusive situation. When children do disclose
sexual abuse, they are most likely to tell a parent, usu-
ally their mother.

Research has identified numerous factors that
inhibit disclosure. Perpetrators often use manipulative
and coercive methods to maintain their victim’s com-
pliance and silence. Children may be embarrassed,
concerned about retaliation from the perpetrator or
others, or worried about being blamed or punished.
Unfortunately, such worries are often justified in that
disclosures are sometimes met with disbelief and
family upheaval. Boys are less likely to disclose due
to concerns about being stigmatized if the abuse was
perpetrated by a male, and they may not perceive sex-
ual acts with older girls or women as abusive.
Children are more likely to disclose if the abuse was
perpetrated by a stranger. Older children are more
likely to purposefully disclose (i.e., seek out someone
to disclose to), while younger children may be more
likely to disclose after questioning.

Medical or physical evidence sometimes leads to
identification of sexual abuse. This may include
trauma to the genitals or mouth, genital or rectal
bleeding, sexually transmitted diseases, pregnancy,
and complaints of discomfort in the genital or rectal
area. In most cases, there are no physical indications
of the abuse. However, positive medical findings are
valuable for substantiation of an abusive act.

Sometimes there are significant behavioral or emo-
tional changes that might provide an indication that
something has happened. For example, a child might
suddenly withdraw or act out, show signs of sexual-
ized behavior, or avoid individuals or settings, and this
might prompt questioning or investigation. At other
times, abuse may be discovered as a result of an ongo-
ing investigation of other victims, as perpetrators
commonly have multiple victims.

Once abuse is suspected, it is common to conduct a
forensic interview with the potential victim. These inter-
views are important for protecting children and success-
fully prosecuting perpetrators, and it is also important
that falsely accused individuals are exonerated.

A number of techniques are used in forensic inter-
views, with varying degrees of documented support. 
It is considered acceptable to gather information about
the allegation before a forensic interview, though
knowledge of allegations can increase interviewer bias
and result in leading questions, and allegation-blind
interviews can lead to higher rates of disclosure than
allegation-informed interviews. Assessing understand-
ing of the difference between the “truth” and a “lie,”
and the consequences of lying, is valuable before ques-
tioning. Open-ended questions increase the length and
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accuracy of responses with school-age children and
adolescents. Cognitive interview techniques can also
be useful, especially with older children, including
recalling the event as a detailed narrative, reporting
every detail of what happened, recalling the event in
different sequences, and describing the event from
other people’s perspectives. The use of anatomically
detailed dolls is controversial, with some reports of
their being useful in helping children remember and
describe their experience and other reports of their
reducing the quality of responses and eliciting sexual
play from nonabused children.

A relatively new approach to forensic interviews is
the structured interview. The advantages of structured
interviews are that they need limited training, use flexi-
ble and easy-to-follow protocols, and have been devel-
oped for alleged victims as well as their parents.
Research has shown their utility in decreasing lead-
ing questions, increasing open-ended questions, and
increasing the quality of the details elicited. Another
new approach is extended forensic evaluation, in which
multiple interviews are conducted to allow the child to
disclose over time in a nonthreatening environment. It is
recommended that interviewers be graduate-level men-
tal health professionals with training in sexual abuse,
child development, and court testimony. Stages of eval-
uation include gathering background information,
rapport building, social and behavioral assessment,
abuse-specific questioning, and review and clarification.

A promising development for improving child
abuse investigations and substantiation rates is the
Child Advocacy Center (CAC) model. CACs are
child-friendly facilities staffed by professionals trained
in forensic interviews, medical exams, and victim
support and advocacy. The number of CACs has
increased dramatically in recent years, with the major-
ity of states having multiple centers.

Mandatory Reporting Statutes

All 50 states have laws that require certain profession-
als to report suspected child maltreatment. This com-
monly includes physicians, nurses, psychologists,
social workers, teachers, day care workers, and law
enforcement personnel. Any person may report, and
many state statutes require “all persons” to report sus-
picions, though many individuals are unlikely to be
aware of this responsibility.

Generally, mandatory reporting statutes indicate
that a report is required when there is “reasonable

cause” to believe that a child has been subjected to
abuse or is being exposed to conditions that could
result in abuse. Reports can be made via child protec-
tive services or law enforcement agencies, and 24-hour
reporting is available in most states via a toll-free
“hotline” phone number. Failing to report can lead to
criminal penalties or civil liabilities, as well as profes-
sional ethical and malpractice complaints. The manda-
tory reporting requirement overrides professional
confidentiality requirements.

Despite the mandatory reporting statutes, numer-
ous studies indicate that many instances of abuse do
not get reported by professionals, either because they
do not recognize the situation as abusive or because
they choose not to report. Research suggests that a
variety of factors can influence reporting, including
the perceived severity of the situation, prior success
with reporting, and concerns about disrupting a thera-
peutic relationship.

Consequences of Sexual Abuse

A substantial amount of research has examined the
potential consequences of sexual abuse. While there is
no doubt that sexual abuse has serious consequences
for many, the extent and nature of the impact vary
considerably, and no symptom or disorder is found
universally in all victims. In addition to the challenges
of demonstrating experimental control, the research is
faced with the presence of many potential confound-
ing variables, such as the co-occurrence of other
forms of maltreatment, domestic violence and marital
dysfunction, and poverty.

Across the research on the short-term conse-
quences, sexual abuse has been found to be associated
with a number of internalizing behaviors, including
anxiety, depression, suicidal ideation, problems with
self-esteem, sleep disturbances, and somatic com-
plaints. PTSD is the most commonly identified clinical
syndrome found, including symptoms of reexperienc-
ing the event, avoidance of reminders of the trauma,
and arousal and hypervigilance.

Research has also demonstrated the presence of
externalizing problems, including self-abusive behav-
iors, delinquency, and substance abuse problems.
Difficulties with school performance and concentra-
tion, problems with interpersonal relationships and social
competence, or increased body self-consciousness
may also be found. Some children may be more inter-
ested and curious about sex and the genital areas, have
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heightened sexual activity, such as masturbation and
precocious sexual play, or sexually act out toward
adults and peers.

A substantial portion of youths may be asympto-
matic following abuse. Research indicates that as
many as 20% to 50% of victims do not show measur-
able clinical symptoms. Most of these children remain
symptom free, but there is evidence of a “sleeper
effect,” in which symptoms do not manifest until
months or years after disclosure.

A substantial amount of research has identified
potential long-term effects including anxiety, depres-
sion, self-mutilation, suicidal ideation and behavior,
somatization, poor self-esteem, substance abuse, sex-
ual dysfunction, sexual deviance, and posttraumatic
stress. Research has also documented less satisfaction
and comfort in relationships and more maladaptive
interpersonal patterns. Increased risk of sexual assault
revictimization is also a problem.

The substantial variability in consequences is not
surprising given the variability in the nature and extent
of sexually abusive acts and the contexts in which they
occur. Research has shown that factors that may influ-
ence the impact of sexual abuse on children include
characteristics of the abuse (e.g., type and severity,
relationship with the perpetrator), premorbid child
characteristics, family functioning, and school and
community support and stressors. Research indicates
that parental support after disclosure is a key factor in
reducing the impact of sexual abuse.

Sexual abuse can affect the entire family system, and
nonoffending parents and siblings may need support for
dealing with the experience. Parents report increased
strain on parent-child and spousal relationships, anger,
depression, and posttraumatic stress. Siblings may expe-
rience emotional distress, including fear, helplessness,
shame, guilt, anger, and resentment toward the victim.

Treatment for Victims and Families

Treatment for sexual abuse is unique in that children
are generally referred for services because they have
experienced the event of sexual abuse, not because of
specific emotional or behavioral symptoms they are
exhibiting. Many children receive services because
of parental concerns about damage to their child and
for prevention of future difficulties and revictimiza-
tion. Thus, children in treatment are a very heteroge-
neous group.

Interventions range from brief psychoeducation
and crisis intervention, to short-term abuse-focused

treatments, to more comprehensive and longer-term
interventions. The general findings are that the inter-
ventions, often based on research for treating other
child difficulties, are effective for treating the symp-
toms exhibited by sexually abused youths.

Psychological assistance at the time of disclosure
is designed to assess the child and its family’s needs
and to provide support, psychoeducation, and short-
term training in effective coping strategies. Crisis
intervention services can improve parents’ effective-
ness in providing support and helping their child and
family address the complex, abuse-related impacts
and issues. Additionally, referrals for longer-term
mental health services can be made if needed. It has
been routine to provide asymptomatic children with
treatment, especially psychoeducation, to prevent
development of problems and reduce the risk of
revictimization.

Abuse-specific therapy designed to decrease trauma-
related symptomatology is the most extensively
researched treatment and tends to use cognitive-
behavioral procedures to target symptoms of posttrau-
matic distress. For example, anxiety and avoidance
are targeted with relaxation training, desensitization
and exposure, and cognitive restructuring. Behavior
problems are addressed with behavior management
techniques. Some young people also need interven-
tion for sexual behavior problems to address parental
supervision, education, communication, self-control,
and sexual behavior rules.

Group therapy can offer opportunities not available
in individual or family therapy. It provides the victims
the opportunity to share experiences and feelings with
other youths who have had similar experiences, helps
them reduce their sense of isolation and stigma, and
provides them with a safe setting to discuss and exper-
iment with new behaviors, including social skills, and
coping and problem-solving strategies. Research sug-
gests that group interventions can be valuable for
reducing problems of anxiety, depression, fear, and
sexual behaviors and for increasing self-esteem.

Research indicates the importance of therapeutic
services for nonoffending parents and nonabused sib-
lings. Treatment for nonoffending parents is important
to address parental distress, parental reactions, and
supportive recovery of the abused child. Nonabused
siblings may need services to address emotional dis-
tress involving feelings of relief, guilt, anger, and
resentment, as well as for preventing future abuse 
and learning coping skills. Group treatments can be
beneficial to parents and siblings by providing an
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atmosphere to give and receive support, share similar
experiences, and resolve stressful issues.

Testifying in Court

Approximately half the substantiated cases result in
criminal charges for the perpetrator, but only about
half of those go through prosecution. Because only a
small portion of cases actually proceed to trial, only a
very small percentage of youths actually testify. The
often long delays in court proceedings can be frustrat-
ing for families and delay recovery because of the
continued need to face the situation in what can be
challenging and stressful circumstances. Fortunately,
participation in such legal proceedings does not
appear to regularly lead to longer-term adjustment
problems, and for some children and families partici-
pation has positive benefits (e.g., feelings of closure).

In response to the stressors caused by the court
process, as well as the need for child witnesses to par-
ticipate appropriately during proceedings, court prepa-
ration programs are increasingly available for sexually
abused youths. The goals of court preparation include
making the experience less stressful, helping the child
understand the proceedings, improving the child’s
ability to participate accurately and truthfully, and
increasing the likelihood that the child will be seen as
a credible witness. Court preparation procedures
familiarize children with court participants, processes,
and terms; inform children of their rights and obliga-
tions and the arrangements of the courtroom; and teach
stress management strategies, such as deep breathing
and desensitization. Although not well established by
research, court preparation programs are believed by
prosecutors to be effective, and families and profes-
sionals working with the children find them useful.

In addition to preparation programs, courts have
implemented other practices to help protect children,
including “vertical prosecution,” where one prosecutor
deals with the case from investigation through trial and
keeps in regular contact with the child and its family.
Victim advocates also provide support and information
throughout the often long, complicated process.

Courts have allowed modifications to make testifying
less stressful and aid in gaining attention and participa-
tion. For example, some courts allow a child to hold a
teddy bear or a doll while testifying to help the child feel
comfortable, seat the child in a less intimidating location
within the courtroom, or allow the child to testify with a
screen that blocks the child’s view of the defendant or
via closed-circuit television (CCTV) from an adjacent

room. Although many states have enacted statutes to
allow CCTV testimony, it has not been widely used
because of the lack of availability of the equipment in
court rooms, concerns about legal challenges, and
beliefs about the value of in-person testimony.

David J. Hansen and Kathryn R. Wilson

See also Child Maltreatment; Children’s Testimony; False
Memories; Sex Offender Treatment; Sex Offender
Typologies
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CIVIL COMMITMENT

Civil commitment is the legal process under which
individuals with mental illness may be subjected to
involuntary hospitalization. This entry discusses the
impact and consequences of commitment, the justifi-
cations for the resulting intrusion on liberty, the statu-
tory criteria for commitment, and the constitutional
requirements that underlie them. It examines the
requirement that candidates for commitment must be
mentally ill or disordered and the psychiatric condi-
tions that will qualify. It then considers the require-
ment of functional impairment imposed by these
statutes and the Constitution, including incompetency
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in the case of parens patriae criteria and volitional
impairment in the case of police power criteria. It also
discusses the kinds of danger that may satisfy police
power criteria, the degree of imminence of such dan-
ger that is required, and the methods used by clinical
evaluators in predicting dangerousness. It then consid-
ers the medical appropriateness and least restrictive
alternative requirements for commitment. It concludes
by discussing the procedural due process hearing
requirements for commitment.

The Impact and Consequences 
of Civil Commitment

In the past 50 years, the use of civil commitment has
been reduced. The census of public mental hospitals
in 1955 was around 550,000. The policy of deinstitu-
tionalization, the shift of the locus of care from the
hospital to the community, and the tightening of civil
commitment criteria have reduced our reliance on
involuntary hospitalization. Only about 55,000 patients
are now hospitalized on any particular day. However,
patients once spent long periods and sometimes an
entire lifetime in the hospital, whereas most patients
today are discharged after 30 days or less, and many
within as few as 5 days. For many patients, civil com-
mitment has become a revolving door, whereby they
experience several periods of hospitalization each
year. Civil commitment thus continues to affect a
large number of patients, even if the duration of hos-
pitalization has been dramatically reduced.

Civil commitment results in a massive curtailment
of liberty. It intrudes on the fundamental interest in
being free of external restraint. Patients are subjected
to detailed regulation of their every activity, and they
are forced to submit to various forms of intrusive
treatment, including psychotropic medication, which
may cause severe and unwanted side effects that are
lasting. Involuntary hospitalization also imposes a
severe stigma, which produces continued social and
occupational disabilities long after discharge. As a
result, the criteria for involuntary hospitalization have
been limited, and the procedural protections required
before it may be imposed have been expanded.

Justifications for Civil Commitment

There are two justifications for civil commitment. The
first is the government’s police power interest in pro-
tecting the community from those who are predicted to

be dangerous as a result of their mental illness. The
second is the parens patriae interest in protecting the
best interests of those whose illness deprives them of
the ability to make rational decisions on their own
behalf concerning their need for hospitalization and
treatment. The Fifth and Fourteenth Amendment due
process clauses place substantive and procedural limi-
tations on governmental deprivations of liberty. At a
minimum, such deprivations may not be arbitrary or
purposeless. Because the liberty interest in being free
of external restraint is a fundamental constitutional
right, an exceedingly heavy burden of justification is
placed on the government. To satisfy constitutional
requirements, civil commitment thus must be justified
as being necessary to accomplish one or more com-
pelling governmental interests. The state’s police
power and parens patriae power interests are both com-
pelling and in appropriate cases, therefore, will justify
commitment. These two justifications are reflected in
typical civil commitment statutory criteria. The indi-
vidual will be entitled to a hearing at which the state
must demonstrate satisfaction of the criteria and show
that there is no less intrusive alternative method of
achieving the government’s interests in protecting the
individual or the community. Then, commitment may
be authorized for a limited time period.

Civil Commitment Statutory Criteria

Commitment statutes typically begin by requiring
“mental illness or disability” but define these terms
imprecisely or circularly. Often these illnesses or dis-
abilities are described as “significant, severe, substan-
tial, or gross impairments.” Some conditions are
expressly excluded from coverage, notably mental
retardation, epilepsy, developmental disabilities, drug
addiction, and alcoholism. Sometimes antisocial per-
sonality disorder is excluded. In practice, clinicians
applying these definitions typically limit hospitaliza-
tion to those with schizophrenia, major affective
depression, or bipolar disorder. Other psychiatric
diagnoses are sometimes thought of as justifying at
least brief hospitalization—borderline personality 
disorder, narcissistic personality disorder, reactive
depression, and anorexia nervosa, for example, at
least when the patient is in crisis.

In addition to requiring mental illness, state civil
commitment statutes typically specify some degree of
functional impairment resulting from such illness. 
An overwhelming majority of statutes use the phrase
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“dangerous to self or others.” The avoidance of danger
to self constitutes an application of the state’s parens
patriae power; the avoidance of danger to others con-
stitutes an expression of its police power in protecting
the community from harm.

Parens patriae commitment is paternalistic in
nature. It is based on the inability of the individual, as
a result of mental illness, to understand the need for
care and treatment in a hospital. The purpose is to pro-
tect the individual from harm and to improve his or
her health. This form of commitment contemplates
both that the individual suffers from a cognitive
impairment that significantly impairs rational decision
making and that hospitalization would be in his or her
best interests.

An essential aspect of parens patriae commitment
is the incompetency of the patient. Yet some state
statutes fail to explicitly require a determination of
incompetency. Because such incompetency is a his-
toric requirement for invocation of the parens patriae
power, however, courts will read this requirement into
the statute to satisfy constitutional requirements.
Publicly labeling an individual as incompetent is stig-
matizing, and it often imposes negative self-attributional
effects on the patient that may undermine perfor-
mance and motivation and cause a form of depression.
As a result, incompetency should be narrowly defined,
and a presumption should exist in favor of compe-
tency. Many state statutes so provide. The concept of
competency is rarely defined with precision. It typi-
cally requires the ability to make a decision, under-
stand treatment information, rationally manipulate it,
and appreciate the implications and consequences of
alternative options. Requiring a high level of ability in
these respects, however, seems unreasonable, particu-
larly since many patients who are not mentally ill lack
these abilities. Mental illness alone, even schizophre-
nia, does not equate with incompetence. Many
patients with mental illness requiring hospitalization
will possess sufficient competence to make the deci-
sion for themselves. Only if they have been deter-
mined to be so grossly impaired cognitively that their
decisions are not worthy of respect should patients be
found sufficiently incompetent to justify parens
patriae commitment.

Commitment based on dangerousness to others
constitutes an application of the state’s police power
interest in protecting the community. Some people suf-
fering from mental illness may be dangerous to others.
Dangerousness alone cannot justify commitment,

however—many people are dangerous but not men-
tally ill. We typically use the criminal sanction to deal
with such dangerousness, requiring an adjudication of
guilt before punishment may be applied. Only rarely in
our constitutional system is preventive detention per-
mitted. Police power civil commitment is one of these
rare exceptions.

In addition to dangerousness, it must be shown that
the individual’s mental disability significantly impairs
the ability to control his or her behavior. In the context
of sex offender civil commitment, the Supreme Court
has required that to justify commitment, the individ-
ual’s disability must make it difficult to control behav-
ior. To justify civil commitment on police power
grounds, it therefore must be shown that the individ-
ual’s mental disability seriously diminishes volitional
control. This requirement is not reflected in typical
civil commitment statutes, but courts will mandate it
as a constitutional matter.

To meet the criteria for police power commit-
ment, the individual must be both mentally ill and
predicted to be dangerous. State statutes frequently
are ambiguous concerning the degree of dangerous-
ness that must be found to exist. As a constitutional
matter, such dangerousness should be predicted to be
likely to occur within a reasonable time in order to
justify hospitalization, and the danger to be avoided
must be sufficiently serious to justify this significant
intrusion on liberty. Involuntary hospitalization is
not justified merely to protect the community from
the inconvenience or personal offense of being con-
fronted by someone with mental illness. The danger
to be avoided must be a serious one. Certainly, the
prevention of physical injury would qualify. Some
state statutes permit commitment based on danger to
property alone, either expressly or by leaving the
term dangerousness undefined. Some civil commit-
ment statutes require that the danger to be prevented
be imminent, but many do not. Some courts have
imposed an imminence requirement, but others have
declined to do so.

When dangerousness is the basis for commitment,
it must be supported by the testimony of clinical
expert witnesses who have evaluated the individual.
Clinical prediction of dangerousness, however, is
probably accurate in no more than one out of every
two cases. In recent years, risk assessment instru-
ments have increasingly been used to supplement and
anchor clinical prediction, thereby producing a higher
degree of accuracy.
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TThhee  MMeeddiiccaall  AApppprroopprriiaatteenneessss  
RReeqquuiirreemmeenntt

When an individual is not mentally ill and when
hospitalization is not therapeutically appropriate, hos-
pitalization should not be permitted as a matter of due
process (Winick, 2005). Even though many state civil
commitment statutes may not explicitly require this
determination, they often will condition commitment
on its being in the “best interests” of the individual or
require a finding that hospitalization is appropriate in
the circumstances. In any event, this limitation would
seem to be required as a matter of due process. Unless
the individual suffers from a treatable mental disorder,
psychiatric hospitalization should not be permitted.

TThhee  LLeeaasstt  RReessttrriiccttiivvee  AAlltteerrnnaattiivvee  PPrriinncciippllee

Even if a police power or parens patriae power
rationale justifies civil commitment, hospitalization
must also be found to be the least restrictive means of
accomplishing the state’s interests in protecting the
individual or the community. This limitation is man-
dated by due process, as well as by a majority of state
commitment statutes. Under this principle, the court
must consider whether less restrictive community
placements are available for the individual that would
suffice to meet his and the community’s needs.

Moreover, even if hospitalization is deemed to be
required, once the individual’s needs can be met
through community treatment, the least restrictive
alternative principle would require conditional release
from the hospital to such community treatment.
Hospitalization should be resorted to only if it is nec-
essary. When its purposes can be accomplished
through outpatient treatment, partial hospitalization,
or other forms of treatment in the community, the sig-
nificant deprivation of liberty that hospitalization rep-
resents would be inappropriate.

The Civil Commitment Hearing

The commitment criteria will be applied at a hearing
before a judge or a hearing examiner, where the state
will have the burden of persuasion concerning satis-
faction of these standards. At the hearing, the individ-
ual will be given the opportunity to cross-examine the
state’s clinical experts and submit his or her own
expert witnesses and other evidence in rebuttal of the
state’s case. These and other procedural elements are

constitutionally required as a matter of procedural due
process. State statutes typically describe the proce-
dures that must be followed at the hearing. These
include notice and a formal hearing before involuntary
hospitalization may be authorized, or shortly there-
after when commitment is sought on an emergency
basis. They also include the right to have an appointed
attorney, the right to have a fair and impartial judge or
hearing examiner, and the right to be present. The
state must bear the burden of persuasion by clear and
convincing evidence.

Even though state statutes require a fairly formal
adversarial judicial hearing, in practice these hearings
tend to be brief and informal rituals at which the judge
seems overwhelmingly to defer to the state’s expert wit-
nesses. Rather than playing the adversarial role con-
templated by due process, some attorneys engage in
only perfunctory advocacy, with the result that the
process often appears to the patient to be a farce and a
sham. This undermines the purposes of due process—
to increase accuracy and allow a sense of participation.
The result can be an affront to the patient’s dignity, pro-
ducing the feeling that he or she has been treated in bad
faith, with potentially negative consequences for the
efficacy of hospitalization and treatment. As a result,
considerations of therapeutic jurisprudence would sug-
gest that to the extent these practices continue to exist,
they be altered in ways designed to achieve the partici-
patory and dignitary value of due process.

Bruce J. Winick

See also Forcible Medication; Mental Health Law; Patient’s
Rights; Risk Assessment Approaches; Sex Offender Civil
Commitment; Therapeutic Jurisprudence
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CLASSIFICATION OF

VIOLENCE RISK (COVR)

The Classification of Violence Risk (COVR) is an
interactive software program designed to estimate the
risk that an acute psychiatric patient will be violent to
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others over the next several months. Using a laptop or
a desktop computer, COVR guides the evaluator
through a brief chart review and a 10-minute inter-
view with the patient. COVR generates a report that
places the patient’s violence risk in one of five 
categories—ranging from a 1% likelihood of violence
in the first category to a 76% likelihood of violence in
the highest category, including the confidence interval
for the given risk estimate.

The software was constructed from data generated
in the MacArthur Violence Risk Assessment Study. In
brief, more than 1,000 patients in acute civil psychi-
atric facilities were assessed on 134 potential risk fac-
tors for violent behavior. Patients were followed for 20
weeks in the community after discharge from the hos-
pital, and their violence to others was assessed. The
software is capable of assessing the 40 risk factors for
violence that emerged as most predictive of violence in
the MacArthur Violence Risk Assessment Study, but in
any given case, it assesses only those risk factors nec-
essary to classify the patient’s violence risk.

To combine risk factors into a preliminary estimate
of risk, the COVR relies on “classification tree”
methodology. This approach allows many different
combinations of risk factors to classify a person as high
or low risk. Based on a sequence established by the
classification tree, a first question is asked of all per-
sons being assessed. Contingent on the answer to that
question, one or other second question is posed, and so
on. The classification tree process is repeated until each
person is classified into a final risk category. This
“interaction” model contrasts with the more typical
“main effects” approach to structured risk assessment,
such as the one used by the Violence Risk Appraisal
Guide, in which a common set of questions is asked of
everyone being assessed, and every answer is weighted
and summed to produce a score that can be used for the
purpose of obtaining an overall estimate of risk.

The authors of the COVR administered the newly
developed software to independent samples of acute
civil inpatients at two sites. Patients classified by the
software as high or low risk for violence were fol-
lowed in the community for 20 weeks after discharge.
Expected rates of violence in the low- and high-risk
groups were 1% and 64%, respectively. Observed
rates of violence in the low- and high-risk groups were
9% and 35%, respectively, when a strict definition of
violence was used and 9% and 49%, respectively,
when a slightly more inclusive definition of violence
was used. These results indicated that software 

incorporating the multiple iterative classification tree
models may be helpful to clinicians who are faced
with making decisions about discharge planning for
acute civil inpatients.

In the view of its authors, the COVR software is use-
ful in informing, but not in replacing, clinical decision
making regarding risk assessment. The authors recom-
mend a two-phased violence risk assessment procedure,
in which a patient is first administered the COVR and
then the preliminary risk estimate generated by the
COVR is reviewed by the clinician ultimately responsi-
ble for making the risk assessment in the context of
additional information believed to be relevant and gath-
ered from clinical interviews, significant others, and/or
available records. Although clinical review would not
revise or “adjust” the structured risk estimate produced
by the COVR, and could in principle either improve or
lessen predictive accuracy as compared with relying
solely on an unreviewed COVR score, the authors of the
COVR believed it essential to allow for such a review,
for two reasons. The first reason has to do with possible
limits on the generalizability of the validity of the soft-
ware. For example, is the predictive validity of the
COVR generalizable to Native Americans, to forensic
patients, to people outside the United States, to people
who are less than 18 years old, or to the emergency
room assessments of persons who have not been hospi-
talized recently? The predictive validity of this instru-
ment may well generalize widely. Yet there comes a
point at which the sample to which a structured risk
assessment instrument is applied differs so much from
the sample on which the instrument was constructed and
validated that legitimate questions can be raised regard-
ing the generalizability of the validity of the instrument.

The second reason given in defense of allowing a
clinician the option to review structured risk estimates
is that the clinician may note the presence of rare risk
or protective factors in a given case and these 
factors—precisely because they are rare—will not
have been taken into account in the construction of the
structured instrument. In the context of structured
instruments for assessing violence risk, the most fre-
quently mentioned rare risk factor is a direct threat—
that is, an apparently serious statement of intention to
do violence to a named victim.

John Monahan

See also HCR–20 for Violence Risk Assessment; MacArthur
Violence Risk Assessment Study; Violence Risk Appraisal
Guide (VRAG); Violence Risk Assessment
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CLOTHING BIAS IN

IDENTIFICATION PROCEDURES

A bias in an identification procedure is any factor—
other than recognition—that leads witnesses to select
a person. Clothing bias can occur whenever someone
is viewed in an identification procedure wearing
clothing that matches the witness’s description of the
clothing worn during the crime. A witness may mis-
takenly select the suspect based on the clothing rather
than the physical appearance of the person. Although
there is limited research to date, clothing bias has been
demonstrated to occur with all three commonly used
identification techniques: mug-shot searches, lineups,
and showups (the presentation of a single suspect to
an eyewitness for identification purposes). This entry
will review why clothing bias is a concern for these
three procedures and the ways to prevent it.

Findings to date demonstrate that for adult wit-
nesses, clothing bias generally does not affect correct
identification rates for mug-shot searches, lineups, or
showups. Correct identification rates increase for
children in the presence of clothing bias. As with
many biases, clothing bias dramatically increases the
rate of false positive choices (i.e., identifications of
innocent people). This increase in false identifications
has been demonstrated with adults for all three identi-
fication procedures and with children for lineups.

With mug-shot searches, innocent people may be
chosen simply because they happen to be wearing
clothing that matches what the perpetrator was wear-
ing. This is problematic because people identified
from mug shots are often treated as suspects in the
absence of any definitive proof of their innocence

(e.g., a strong alibi). Mug-shot searches are hard to
protect from clothing bias because the pictures
already exist. To control the clothing for future mug
shots, the police could take mug shots of people
dressed in standard clothing (e.g., large, loose cover-
alls) or take pictures from the neck up to hide the
clothing worn. To control the clothing in extant mug
shots, the photographs could be altered (edited) to
cover up (mask) clothing or reveal only the head.

Clothing bias is of great concern in a lineup. If the
suspect is the only lineup member wearing clothing
similar to the perpetrator’s, the suspect will stand out
in the lineup—a clear source of lineup bias. Additionally,
if the witness selects the suspect, the police and prose-
cutors may treat the identification and the match
between the witness’s description of the clothing and
the suspect’s attire as corroborating evidence of the
suspect’s guilt. The logic of corroboration is flawed in
such cases because the identification and the clothing
are not independent sources of evidence if clothing
bias exists in the identification procedure.

To protect a lineup from clothing bias, the clothing
of all lineup members, including the suspect, should
not match the description of the perpetrator’s clothing
given by the witness. Ideally, the lineup would consist
of only head shots, or all lineup members would be
dressed alike. Corroborating evidence can be obtained
by creating clothing lineups and asking witnesses to
attempt to identify the clothing independently of the
person. Sequential lineup presentation has been
shown to reduce the size of the clothing bias effect.

Showups generally occur shortly after the crime
occurs. Police investigators often will use the descrip-
tion provided by a witness to search the immediate
area for potential suspects. Since the descriptions pro-
vided by witnesses rarely are detailed enough to
ensure that only the perpetrator matches the descrip-
tion and because clothing information often forms a
substantial and distinctive portion of the information
provided in descriptions, clothing cues are likely to be
an important factor in apprehending suspects who
appear in showups. As a result, many suspects are
likely to have been apprehended near the scene of the
crime, shortly after it occurred, and because their
clothing was at least a reasonable match to the wit-
ness’s description of the perpetrator’s clothing. This
can result in witnesses viewing suspects wearing
clothes that closely match the description they pro-
vided, which can in turn lead to false identifications of
innocent suspects. Even when the witness’s descrip-
tion of the clothing is incorrect, innocent suspects
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wearing clothing that matches the inaccurate descrip-
tion are at heightened risk of both apprehension and
false identification. Suspects in showups wearing dis-
tinctive clothing (e.g., shirts or jackets with logos) are
at greater risk of false identification due to clothing
bias than those wearing common clothing (e.g., plain
white T-shirts).

To protect a showup from clothing bias, the suspect
should not wear clothes that match the description of
the perpetrator’s clothing. Sometimes it is not possible
to change a suspect’s clothing for showups, (e.g.,
when they are conducted live at the scene of a crime).
In this case, the clothing of suspects could be covered
in some way, such as having a blanket covering their
body, so as to prevent their clothing from being a cue
to the witness. However, this method has not been
tested, so its effects on identification decisions are
currently not known.

Conviction of innocent people for crimes can be the
result of clothing bias during identification procedures.
Identifications should be based on recognition of a per-
son, not the clothing they are wearing. Clothing bias is
a concern for the three commonly used methods of
identification: mug shot, lineup, and showup.

Michelle I. Bertrand, Jennifer L. Beaudry,
Jamal K. Mansour, and R. C. L. Lindsay

See also Estimator and System Variables in Eyewitness
Identification; Identification Tests, Best Practices in;
Lineup Size and Bias; Mug Shots; Showups;
Simultaneous and Sequential Lineup Presentation
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COGNITIVE INTERVIEW

Eyewitness information is the key element in solving
many crimes, yet the police are often poorly trained in

conducting information-gathering interviews, and they
make avoidable mistakes. To rectify this situation,
Ronald Fisher and Edward Geiselman developed the
Cognitive Interview (CI) procedure to collect informa-
tion from cooperative witnesses. The CI techniques are
based on scientific principles of cognitive and social
psychology and are intended to facilitate witness mem-
ory and communication between the witness and the
interviewer. Laboratory and field tests have shown that
the CI increases considerably the amount of informa-
tion obtained from witnesses while maintaining high
accuracy. This entry describes the core elements of the
CI, empirical tests to validate the procedure, and its
various applications and limitations.

Police investigators depend heavily on eyewitness
evidence to solve crimes, and they often bemoan the
fact that witnesses do not provide as much information
as the police expect. Some of this cannot be controlled,
as when crimes occur quickly or under poor lighting
conditions. Nevertheless, the police do have some con-
trol over witness recollection, specifically by the way
they conduct interviews. Because many police investi-
gators receive minimal training on how to conduct
investigative interviews with cooperative witnesses,
they conduct interviews intuitively and make avoidable
errors. Studies of police interviews show that they 
(a) ask too many closed-ended questions (e.g., How
tall was the robber?) and too few open-ended questions
(e.g., Describe the robber.), (b) often interrupt wit-
nesses in the middle of their narrative descriptions, and
(c) frequently ask leading questions.

To improve police interviewing procedures, Fisher
and Geiselman developed an interview procedure that is
based primarily on scientific, laboratory research in cog-
nitive psychology (hence the name Cognitive Interview)
and social psychology. The CI attempts to enhance wit-
ness recall by addressing three integral components 
of the interview: (a) developing effective social dynam-
ics between the police interviewer and the witness,
(b) enhancing the witness’s memory retrieval and gener-
ally facilitating the witness’s and the interviewer’s
thought processes, and (c) facilitating communication
between the witness and the interviewer. The following
is a thumbnail sketch of the CI’s core principles.

Social Dynamics

As in all small groups, the exchange of information
depends on how psychologically comfortable the
group members are with one another and each person’s
expectations of his or her role in the group.
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Developing Rapport. Witnesses, and especially victims,
are often asked to give detailed descriptions of intimate,
personal experiences to police officers, who are com-
plete strangers. If anything, the police investigator’s
formal appearance (badge, uniform, gun) may create a
psychological barrier between the police officer and the
witness. To overcome this barrier, police interviewers
should invest time at the beginning of the interview to
develop a meaningful, personal rapport with the wit-
ness, a feature often absent in police interviews.

Active Witness Participation. The witness has extensive
first-hand information about the crime. Therefore, the
witness, and not the interviewer, should be doing most
of the mental work. In practice, however, police inter-
viewers often dominate the social interaction with wit-
nesses by asking many questions that elicit only brief
answers. This relegates witnesses to a passive role,
waiting for the police to ask questions. Interviewers 
can induce witnesses to take a more active role by 
(a) explicitly requesting them to do so, (b) asking open-
ended questions, (c) not interrupting witnesses during
their narrative responses, and (d) constructing the social
dynamic so that witnesses perceive themselves to be the
“experts” and therefore the dominant person in the con-
versation. The last point is especially important when
interviewing children.

Memory and Cognition

Both the witness and the interviewer are engaged in
demanding cognitive tasks: The witness is attempting
to recall and describe in detail a complex event; the
interviewer is listening to the witness’s response, gen-
erating and testing hypotheses about the crime, formu-
lating questions, and notating the witness’s answers.
Because these tasks are cognitively demanding, the
witness’s and the interviewer’s cognitive resources
must be used efficiently.

Context Reinstatement. Retrieving information from
memory is most efficient when the context of the orig-
inal event is re-created at the time of recall. Interviewers
should therefore instruct witnesses to mentally re-
create their cognitive and emotional states that existed
at the time of the original event (What were your
thoughts and emotions during the crime?).

Limited Mental Resources. Witnesses and interview-
ers have only limited mental resources to process

information. Hence, their performance suffers when
they engage in other difficult tasks concurrently.
Interviewers can minimize overloading witnesses by
asking fewer, but more open-ended, questions. This
also makes the interviewer’s task easier by not having
to formulate many questions. Interviewers can also
promote a more efficient use of witnesses’ limited
mental resources by minimizing physical (extraneous
noises) and psychological distractions (direct eye con-
tact) during the interview.

Witness-Compatible Questioning. Each witness’s
mental record of an event is unique. Some witnesses
may have focused on the perpetrator’s face, whereas
others may have focused on the weapon. Interviewers
should tailor their questions to each witness’s unique
perceptions during the crime, instead of asking all
witnesses the same set of questions. Interviewers
often violate this rule by using a standardized check-
list of questions for all witnesses.

The accessibility of event details varies during the
course of the interview as the witness’s mental images
change. Event details will be most accessible when
they are perceptually related to the witness’s current
mental image. Therefore, interviewers should be sen-
sitive to the witness’s currently active mental image
and ask questions that are compatible with that image.

Multiple and Varied Retrieval. The more often wit-
nesses search through their memories of the crime, the
more new details they will recall. Interviewers can
make use of this principle by (a) asking witnesses to
describe the critical event several times during the
interview and (b) interviewing witnesses on two or
more occasions. If witnesses attempt to recall the tar-
get event repeatedly, they should be directed to think
about the event in various ways, since different
retrieval cues will activate different aspects of a com-
plex event. For instance, interviewers might encour-
age witnesses to describe the crime both visually
(describe what the people and objects looked like) and
temporally (describe the sequence of events).

Minimizing Constructive Recall. Witnesses may con-
struct memories of a crime by incorporating informa-
tion derived from other sources—for example, the
media, other witnesses, or even the interviewer.
Interviewers should therefore be careful about not leak-
ing information to witnesses either nonverbally (e.g.,
by smiling or paying increased attention when the
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witness makes a particular statement) or verbally 
(by asking leading or suggestive questions, e.g., Was it
a red car?).

Accuracy of Response. To promote high accuracy,
interviewers should explicitly instruct witnesses not to
guess; rather, witnesses should indicate that they
“don’t know.” Interviewers should also refrain from
applying social pressure on witnesses or otherwise
encouraging them to answer questions whose answers
they are unsure of. This is particularly important when
interviewing children.

Communication

For police interviews to be effective, the investigators
must communicate their investigative needs to the
witness. Witnesses must also communicate their
knowledge of the crime to the investigator. Ineffective
communication will lead witnesses to withhold valu-
able information or provide irrelevant, imprecise, or
incorrect answers.

Promoting Extensive, Detailed Responses. Police inter-
views require witnesses to describe people, objects, and
actions in more detail than civilians normally do in
casual conversation. To promote such extraordinary
descriptions, police officers should convey explicitly
their need for extensive detail, which they rarely do.
Sometimes witnesses withhold information because
they mistakenly believe that it is not relevant for a
police investigation. To minimize witnesses’ withhold-
ing valuable information, interviewers should instruct
witnesses to report everything they think about,
whether it is trivial, whether it is out of chronological
order, or even if it contradicts a statement made earlier.

Investigators often direct witnesses to provide rele-
vant information by asking many specific, short-
answer questions about investigatively relevant topics—
for example, the perpetrator’s age, height, or weapon.
This questioning style minimizes irrelevant informa-
tion, but at the cost of minimizing unsolicited informa-
tion and sometimes inducing incorrect responses.
Rather than asking many specific questions, interview-
ers should explicitly instruct witnesses to generate
descriptive narratives, without waiting for the inter-
viewer to ask questions.

Code-Compatible Output. Interviewers and respon-
dents often exchange ideas using only the verbal

medium. Some people, however, are more expressive
nonverbally, and some events are better described
nonverbally. Ideally, the response format should be
compatible with the witness’s mental record of the
event. If an event is inherently spatial (e.g., the loca-
tion of objects within a room), then witnesses should
respond spatially—for example, by drawing a sketch
of the room. In general, encouraging witnesses to
sketch out the crime scene should promote more
extensive recall.

Sequence of the Cognitive Interview

The CI follows a designated order intended to maxi-
mize the effectiveness of the individual techniques. The
recommended sequence is common to many interview-
ing protocols in that it progresses from asking open-
ended questions to more specific follow-up probes. The
CI is divided into five sections: introduction, open-
ended narration, probing for details, review, and closing
the interview. The introduction establishes the appro-
priate psychological states and interpersonal dynamics
to promote efficient memory and communication dur-
ing the remainder of the interview. The open-ended nar-
ration allows the witness to provide an uninterrupted
narrative of his or her recollection of the crime. The
interviewer follows up by probing information-rich
images, initially with framed, open-ended questions
and then with more specific probes. When all the infor-
mation has been collected, the interviewer reviews the
witness’s statement to clarify any ambiguities and to
resolve any contradictions. Finally, the investigator
closes the interview by collecting official information
(e.g., contact information) and encouraging the witness
to contact him or her in the future.

Although this is the optimal sequence, interviews
invariably deviate from this plan as unexpected condi-
tions arise. In that regard, the CI is more of a general
guideline for conducting an interview rather than a
fixed recipe.

Empirical Testing to 
Validate the Cognitive Interview

The CI has been examined in approximtely100 labora-
tory tests, most of which were conducted in the United
States, England, Germany, and Australia. In these tests,
volunteer witnesses (typically, but not always, college
students) observe either a live, nonthreatening event or a
film of a simulated crime. Several hours or a few days
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later, the witnesses participate in a face-to-face inter-
view, which is either the CI or a control interview. The
control is either a “standard” police interview or a
“structured interview,” which incorporates generally
accepted principles of interviewing minus those tech-
niques unique to the CI. The interviews are usually tape-
recorded, transcribed, and then scored for the number of
correct statements and incorrect statements. Across
these studies, the CI has typically elicited between 25%
and 100% more correct statements than standard or
structured interviews. This effect is extremely reliable:
Of the 55 experiments examined in a recent meta-
analysis, 53 experiments found that the CI elicited more
information than did the comparison interview (median
increase = 34%). Equally important, accuracy was as
high or slightly higher in the CI interviews (accuracy
rate = .85) than in the comparison interviews (.82).

All the above studies were conducted in the labora-
tory, with nonthreatening events. Two other studies
have examined the CI with victims and witnesses of
real-world crimes. In both of these studies, one con-
ducted in Miami and one in London, some experi-
enced police detectives received training to use the CI
and other experienced detectives did not receive such
training. In both studies, the CI-trained police investi-
gators elicited considerably more information than did
the untrained investigators (approximately 50% more
in the U.S. study).

Although most of the empirical testing has been
conducted on normal, healthy adults, several studies
have examined the CI’s effectiveness on unusual pop-
ulations, including young children, the elderly, and
those with cognitive deficits. Naturally, healthy col-
lege students remembered more than these other pop-
ulations. However, the CI was equally effective with
all the groups, enhancing their recollections by
approximately the same amount. Some have ques-
tioned the advisability of using the CI with very
young children, under the age of 5 years.

Most empirical studies have tested witness recall
within a few hours or a few days of the critical event.
Some studies, however, have shown the CI to enhance
witness recall after several months, and one study
even showed a very large benefit after 35 years.

The CI has been demonstrated to work effectively
in a variety of investigative interviews in addition to
criminal investigation—for example, accident or
public health investigation. It has not, however, been
effective in identification tasks: Witnesses given a 
CI prior to an identification test (e.g., lineup) were

no more accurate than witnesses given a control
interview.

Practical Issues

Given the success of the CI in laboratory and field
experiments, how does it fare in real-world investiga-
tions? The CI has been used successfully to solve 
several cases, including a kidnapping, a politically
motivated bombing, and child molestation. Recently, an
investigator from the U.S. Bureau of Alcohol, Tobacco,
and Firearms reported conducting a CI with a 38-year-
old woman who had witnessed a homicide as a 5-year
old child. The interview elicited scores of recollections,
many of which were corroborated by police records
established at the time of the crime (e.g., the location of
objects and furniture at the crime scene).

Offsetting these successes, the British police
reported that the complete CI was sometimes difficult
to implement. They noted difficulty in communicating
to witnesses some of the CI’s mnemonic instructions.
Other police officers have reported that using the
complete CI frequently requires more time than is
available, and so they often use only some of the com-
ponent techniques.

Other Investigative Tasks

Although the CI was developed initially to facilitate
witness memory of a crime, the technique has been
shown to be effective in other interview settings. Two
such applications of the CI are interviewing suspects
and debriefing jurors after deliberation.

Detecting Deception. Some research shows that the CI
facilitates detecting whether a suspect’s testimony is
truthful or deceptive. Two CI components that enhance
detecting deception are asking open-ended informa-
tion-gathering questions (vs. accusatory questions) and
encouraging suspects to take an active role. These 
techniques generate longer responses from suspects,
thereby permitting more opportunities to identify ver-
bal and nonverbal cues to deception, and also allow
interviewers to detect the different response strategies
used by truth tellers and liars. In addition, asking sus-
pects to describe events in different sequential orders
(notably, reverse order) is particularly difficult for liars.

Debriefing Jurors. Reconstructing a jury deliberation
session after a trial should assist attorneys to evaluate
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their trial strategies. A recent study examined the CI’s
efficiency in reconstructing a related decision-making
task (asking a small group of people to discuss busi-
ness practices that entailed ethical decisions). The CI
was modified slightly to account for group decision
making (considering the social dynamics of the
group). Compared with the conventional method of
debriefing group members, the CI elicited consider-
ably more information and at a very high accuracy
rate. Interestingly, the CI also elicited extensive 
information about the individual members’ thought
processes during the earlier decision-making task.

Componential Analysis

Although tests of the CI show that the technique, as a
whole, is effective, only a few studies have isolated
individual component techniques to determine which
ones are effective. The results suggest that (a) each
component contributes to the overall CI effect, but 
(b) the relative contribution of each component varies
across conditions. For instance, context reinstatement
is more effective when much time has passed between
the original event and the interview, whereas nonver-
bal (code compatible) output is more effective when
interviewing people with limited verbal skills.

Legal Challenges

Although the CI has been found reliably to enhance
witness recollection, could it be unacceptable for
forensic use? The following patterns of results suggest
that the CI should be legally acceptable: (a) CI-elicited
recollections are as accurate as, or slightly more accu-
rate than, recollections from conventional interviews;
(b) the CI does not render witnesses overly suggestible
to leading questions—if anything, witnesses are less
suggestible when interviewed with the CI; (c) witness
confidence and witness credibility are not affected by
the CI; (d) CI interviewers are perceived to be less
manipulative than conventional interviewers; and 
(e) there is no carry-over effect in a preliminary inter-
view of the type of interview conducted (CI or conven-
tional) on the witness’s later testimony.

There have been two court cases in which the CI
was at issue. In a case heard by the National Court of
Appeal in London (England), an earlier decision was
overturned based on information collected from a 
witness who provided a very detailed account of the
crime when interviewed with the CI. Although the

Court did not mention the CI in its ruling, the ultimate
decision was compatible with the information elicited
by the CI. The second case entailed a pretrial hearing
in California, in which the prosecution used evidence
that had been elicited by a police officer trained in
conducting the CI. The defense attorney claimed that
the CI was similar to hypnosis and that it promoted
inaccurate eyewitness testimony. (As noted earlier,
accuracy is equivalent or slightly higher with the CI
compared with conventional interviews, the opposite
of the pattern with hypnosis.) The judge ruled against
the defense’s objection to the CI and permitted the 
CI-elicited testimony to stand.

Training in the CI

There is considerable variation across locations in the
training the police receive to conduct interviews with
cooperative witnesses. Several countries in Europe
(England, Sweden, Norway) provide instruction in the
CI as part of their basic training to all police investiga-
tors. Some regional police-training programs within the
United States, Canada, and Australia also provide train-
ing in the CI, although (a) many police departments do
not provide any training at all and (b) among those that
do provide training in the CI, there is considerable vari-
ation in the quality. CI training is more standardized
and more rigorous among some of the federal inves-
tigative agencies in the United States (e.g., FBI,
National Transportation Safety Board [NTSB]). Adequate
training in the CI requires, in addition to lectures and
demonstration, ample opportunity for trainees to prac-
tice the techniques and receive critical feedback.
Feedback from investigators has been very encourag-
ing, especially with major, complex crimes and acci-
dents, where the investigator has the luxury of time and
resources to conduct thorough interviews.

Ronald Fisher and Nathalie Castano

See also Detection of Deception: Cognitive Load; Eyewitness
Memory; Hypnosis and Eyewitness Memory;
Identification Tests, Best Practices in; Instructions to the
Witness; Jury Deliberation
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COMMUNITY CORRECTIONS

Over the past 15 years, the number of people under
correctional supervision in the United States has more
than doubled. Most of this growth is attributable to the
rapidly expanding probation population, which recently
reached an all-time high of more than 4 million
offenders. In fact, the vast majority of all offenders
under correctional supervision are supervised in the
community on probation (58%) or parole (11%).
Despite their rehabilitative roots, community correc-
tions have been heavily oriented toward surveillance
over the past quarter-century. However, high rates of
recidivism among supervisees have prompted calls for
accountability and use of evidence-based supervision.
Substantial evidence indicates that surveillance mod-
els that focus exclusively on offender control are less
effective than hybrid models that focus on both
offender control and offender rehabilitation. For the
at-risk population of supervisees with mental disorder,
evidence suggests that specialty caseloads are a
promising practice. Despite these clearly defined con-
tours of evidence-based practice, most agencies are
merely at the cusp of reintroducing rehabilitation in
supervision. The process of doing so is likely to be
slow but will be facilitated by (a) the use of new risk
management technology and (b) gradual shifts in
organizational values, hiring practices, and training, to

create a significant cadre of officers with hybrid orien-
tations. Officers influence outcomes more powerfully
than the programs they ostensibly apply.

Developing Community 
Corrections and Questioning Its

Performance

The roots of probation and parole lie more in social
casework than law enforcement. Probation began in
1841, when John Augustus posted bail to release a
“drunkard” from a Boston jail, worked with the man for
3 weeks toward rehabilitation, and convinced a judge
that the man had reformed his ways and should be set
free. He went on to bail more than 2,000 offenders and
assist them with employment, housing, and other issues.
Parole began in 1840, when Alexander Maconochie
developed a “mark system” by which prisoners at
Norfolk Island could earn early release for good behav-
ior. By the 1860s, this precursor to modern parole 
had been adopted in the United States. Over the past
150 years, community corrections have traveled a great
distance from their rehabilitative roots to embrace the
“tough on crime” stance that prevails today.

In modern probation and parole, an officer is tasked
with (a) protecting community safety by monitoring
and enforcing an offender’s compliance with the rules
of conditional release from incarceration and, often to
a lesser extent, (b) promoting the offender’s rehabilita-
tion with social service referrals such as substance
abuse counseling and vocational support. Despite this
commonality, probation and parole differ in terms of
who is supervised. A probationer is an offender who,
on conviction, is typically sentenced directly to a term
of community supervision (although a minority of pro-
bationers are granted a conditional suspended sentence
to incarceration). In contrast, a parolee is convicted of
a relatively serious offense, serves a portion of his or
her sentence in prison, and is then granted conditional
early release to serve the remainder of his or her sen-
tence in the community. Although probation is applied
in the federal system and all 50 states, the federal sys-
tem and at least 15 states have abolished parole in
favor of determinant sentencing.

The assumption underpinning both probation and
parole is that some offenders can be safely maintained
in the community and will respond well to the avail-
able services. Community supervision is viewed as a
cost-effective alternative to incarceration for these
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offenders. Probation or parole can be revoked if an
offender commits a new offense or a technical viola-
tion of the conditions governing release (e.g., report-
ing to one’s officer, paying restitution, maintaining
employment).

Although the type of supervision approach can
strongly affect the rate of success (see below), the
general success of modern community supervision in
preventing crime and facilitating offenders’ reentry
into the community is modest. For example, the rates
of rearrest over a 2-year period among prisoners
released on parole and prisoners released uncondition-
ally are comparable (approximately 60%) once the
differences between the two groups in characteristics
such as criminal history are controlled. Perhaps given
their lower level of risk for re-offense, probationers
(59%) are somewhat more likely to successfully com-
plete their term of community supervision than
parolees (45%). Nevertheless, many probationers and
parolees fail supervision. Among policymakers, such
figures have prompted many to issue a call for
accountability in community corrections and some to
question whether probation and parole should con-
tinue to exist in their current form.

Responding to 
Contemporary Challenges

The business of community corrections is challenging.
Management has become results driven. Generally,
inadequate budgets have tightened. Workloads have
grown astronomically in size and complexity. Many
offenders have substance dependence disorders and
serious mental disorders, which complicates supervi-
sion. Others have been convicted of sex offenses and
other violent offenses that demand close oversight.
The monumental challenge is to cope with a large,
complicated workload while improving the effective-
ness of supervision—to do “more with less.”

Given the staggering diversity across states in the
organization and oversight of community supervision,
there is no well-defined and homogeneous response to
this challenge. Probation and parole are practitioner-led
enterprises, with supervision philosophies and practices
that vary considerably across agencies and officers.
Despite this diversity, a few innovative responses have
gained enough traction across agencies to be viewed by
William Burrell as “strategic trends.” These trends
include creating formal partnerships with community
agencies (e.g., drug courts, school-based probation) and

developing specialized caseloads (e.g., for mentally ill
offenders, sex offenders). They are underpinned by a
larger drive toward reintroducing rehabilitation in super-
vision and implementing evidence-based risk assess-
ment, risk management, and supervision strategies.

Promoting Evidence-Based Risk
Assessment and Risk Management

Although many agencies have adopted a standardized
assessment of offenders’ risk of criminal recidivism
over the past decade, relatively few use these assess-
ments to inform supervision. Nevertheless, several
progressive agencies have begun using well-validated
measures to (a) inform decisions about whether 
to release an offender to community supervision,
(b) identify an offender’s changeable risk factors for
recidivism (e.g., substance abuse) to target in interven-
tion, and (c) monitor changes in an offender’s risk state
over time. These measures include the Levels of
Services/Case Management Inventory (LS/CMI) and
the Classification Assessment and Intervention System
(CAIS). The accuracy of the LS/CMI in predicting
general recidivism and violent recidivism rivals that of
tools that are better known in forensic circles (e.g., the
Psychopathy Checklist–Revised). Unlike most foren-
sic tools, both the LS/CMI and the CAIS assess both
risk status (interindividual risk compared with other
offenders) and risk state (intraindividual risk compared
with oneself over time) and guide community supervi-
sion from intake to case closure. Moreover, use of the
CAIS has been shown to improve outcomes for proba-
tioners and parolees. For example, in a study of
approximately 44,000 offenders assigned to either
CAIS-supported supervision or regular supervision,
the rate of revocation for CAIS supervisees was 29%
lower than that for traditional supervisees.

Reintroducing Rehabilitation 
Efforts to Improve Outcomes

Increasing empirical support for the “risk-needs-
responsivity” (RNR) principle is largely responsible
for agencies’ adoption of risk assessment tools and
their recognition that rehabilitation should be reintro-
duced in supervision. Meta-analytic studies show that
offenders are considerably (24–54%) less likely to
recidivate when programs match the intensity of super-
vision and treatment services to their level of risk for
recidivism (risk principle), match modes of service to
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their abilities and motivation (responsivity principle),
and target their criminogenic needs or changeable risk
factors for recidivism (need principle). Indeed, the
effectiveness of programs is positively associated with
the number of criminogenic needs (e.g., attitudes 
supportive of crime) they target relative to noncrimino-
genic needs (i.e., disturbances that impinge on func-
tioning in society, such as anxiety).

Although the surveillance model of supervision still
dominates community corrections, empirical support
for the RNR principle is helping a hybrid model of
supervision gain ascendance in some progressive
agencies. There here has long been tension in commu-
nity corrections between the goals of protecting com-
munity safety (“control”) and promoting offender
rehabilitation (“care”). The surveillance model focuses
exclusively on control, whereas hybrid models blend
control and care. A growing body of research demon-
strates the effectiveness of hybrid models relative 
to surveillance models. For example, a recent meta-
analysis indicated that RNR programs significantly
reduced recidivism risk (r = .25), whereas surveillance
programs that applied sanctions without attending to
risk or needs did not (r = −.03).

Studies of intensive supervision programs (ISPs) also
suggest that rehabilitative efforts should be included in
supervision. ISPs were created to reduce prison and jail
crowding by having officers with reduced caseloads
closely supervise relatively serious offenders in the
community with prison-like controls. Traditional ISPs
emphasize monitoring virtually to the exclusion of ser-
vices for offenders. Evaluations of these ISPs robustly
indicate that they do not reduce recidivism and some-
times exacerbate (rather than alleviate) prison crowding.
For example, in an experiment that involved 14 diverse
jurisdictions, offenders were randomly assigned to
either traditional supervision or ISP supervision. A
meta-analysis of these data indicates that, after exclud-
ing the one site in which ISP had a positive effect, ISP
increased the likelihood of offenders’ rearrest by 94%.
Offenders in ISP were particularly likely to return to
prison on technical violations. One might argue that
detecting and sanctioning technical violations is an
index of the surveillance model’s success in preventing
crime. However, there was no evidence that sanctioning
technical offenses prevented new arrests.

Unlike traditional ISPs, hybrid ISPs yield positive
effects. One meta-analysis indicated that ISPs that
incorporated treatment (hybrids) reduced recidivism
by 22%, whereas ISPs that did not (surveillance) had
no effect on recidivism. Based on a matched sample

of 480 parolees, Mario Paparozzi and Paul Gendreau
found that those supervised in a hybrid ISP program
received significantly more social services (e.g., pub-
lic assistance) than those in a traditional parole pro-
gram. Hybrid ISP parolees were substantially less
likely to have new convictions (19% vs. 48%) and
revocations (38% vs. 59%) than traditional parolees.

There is increasing recognition that the manner in
which officers implement supervision has powerful
effects. For example, Paparozzi and Gendreau classi-
fied 12 ISP officers’ supervisory orientation into sur-
veillance, treatment, and hybrid categories. Within ISP,
parolees with hybrid officers (19%) were remarkably
less likely to have their probation revoked than those
with both surveillance (59%) and treatment (38%) offi-
cers. In fact, officers’ orientations toward supervision
affected parolees’ outcomes more strongly than the
particular supervision program applied (i.e., ISP vs.
traditional).

Tailoring Responses to 
Supervisees With Mental Disorder

The process of supervision may be especially impor-
tant for probationers and parolees with mental disor-
ders (PMDs). Both PMDs and their officers describe
the quality of their relationship as coloring every
interaction and strongly affecting outcomes. There is
some support for this notion. In a study of 90 PMDs,
Jennifer Skeem and colleagues developed and vali-
dated the revised Dual Role Relationship Inventory
(DRI–R) to capture relationship dimensions such as
caring, fairness, and trust. DRI–R scores related
coherently to observers’ codes of officer-probationer
interactions during a supervision session and signifi-
cantly predicted violations and revocation over a 
1-year follow-up period.

PMDs constitute a large and at-risk population.
The prevalence of major mental disorders is 4 to 8
times higher in corrections populations than in the
general population. Relative to their nondisordered
counterparts, PMDs are twice as likely to fail on pro-
bation or parole. PMDs are particularly likely to have
supervision revoked for technical violations, perhaps
because their reduced level of functioning makes it
more difficult for them to comply with standard con-
ditions such as maintaining employment. The vast
majority of PMDs have a co-occurring substance
abuse disorder, which elevates their risk of rearrest.
PMDs present a number of unique challenges to
supervising officers, given their pronounced need for
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social services (e.g., housing, social security income)
and the mandate that they take psychotropic medica-
tion and participate in psychosocial treatment as a
special condition of supervision.

A number of agencies have responded to these chal-
lenges by developing specialty caseloads for PMDs.
These caseloads are reduced in size (M = 48), com-
posed exclusively of PMDs, and supervised by an offi-
cer interested in mental health. In prototypic specialty
agencies, officers advocate for services, participate in
the treatment team, and tend to address noncompliance
with problem-solving approaches rather than threats of
incarceration. Specialty caseloads are a promising if
not evidence-based practice. To date, only one relevant
randomized controlled trial (RCT) has been con-
ducted: A large matched trial is currently under way. In
the RCT, PMDs in specialty probation obtained signif-
icantly more mental health services than PMDs in tra-
ditional probation, but these increased services did not
translate into a reduced risk of jail rebookings during a
1-year follow-up. This echoes other studies suggesting
that increased mental health services fail to reduce
police contacts and rearrests. This could be because 
(a) the quality of the mental health services received is
poor or (b) mental disorder is not the sole, or even pri-
mary, reason for PMDs’ involvement in the crime. The
latter notion enjoys some support. Based on a sample
of 113 jail detainees with mental disorder, John
Junginger and colleagues found that less than 4% had
been booked for a crime directly related to their men-
tal disorder. Given that PMDs share risk factors for
crime with other offenders, hybrid models for PMDs
probably will not meaningfully reduce recidivism
unless they go beyond providing mental health ser-
vices to target these individuals’ criminogenic needs.

Looking to the Future

Evidence robustly indicates that supervision is most
effective when it blends care with control. Despite
increasing endorsement of rehabilitation efforts, there
is little evidence that the hybrid model of supervision
is being widely implemented. Surveys indicate that the
vast majority of correctional treatment programs do
not apply RNR and other principles of evidence-based
practice. Similarly, less than 5% of probation agencies
have developed specialty mental health caseloads for
PMDs, and a significant number of these have pushed
caseload size beyond the capacity that can conform to
the prototypic hybrid model. Relatively few agencies
have moved from a surveillance to a hybrid model.

The paths toward better achieving this goal include
(a) use of a new generation of risk/needs assessment
tools such as the LS/CMI and CAIS to direct supervi-
sion from intake through case closure, (b) extension of
RNR principles to PMDs, and (c) gradual shifts in
organizational values, hiring practices, and officer
training to produce a larger pool of officers with hybrid
orientations. The most meaningful gains likely will be
made at the officer level. These gains will be gradual
because a generation of officers has grown up with the
law enforcement model, without exposure to rehabili-
tative principles. In the midst of debates about branded
programs, we often lose sight of the fact that officers’
orientation toward supervision and their relationships
with probationers influence outcomes more strongly
than the specific program they ostensibly apply.

Jennifer Skeem, Sarah Manchak,
and Jennifer Eno Louden

See also Conditional Release Programs; Prison
Overcrowding; Probation Decisions; Sentencing
Decisions; Sentencing Diversion Programs
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COMPETENCE ASSESSMENT

FOR STANDING TRIAL FOR

DEFENDANTS WITH MENTAL

RETARDATION (CAST*MR)

The Competence Assessment for Standing Trial for
Defendants With Mental Retardation (CAST*MR)
consists of 50 questions and was designed to assess
defendants’ understanding of basic legal concepts,
ability to assist their attorneys, and ability to relate
important information regarding their own legal
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circumstances. Its purpose is to assist forensic evalua-
tors in determining competency in defendants with
mental retardation. The CAST*MR demonstrated
test-retest reliability and validity in several studies
prior to its publication.

Competence to stand trial is critical for ensuring
due process rights for defendants in the criminal jus-
tice system. The doctrine of competence to stand trial
has its origins in early English common law and
relates to the accepted belief that a defendant cannot
be tried in absentia. It is thought that trying an incom-
petent defendant who cannot understand and partici-
pate in the proceedings is equivalent to trying
someone in absentia. Hence, competency is essential
for due process and fundamental fairness.

The criteria for judging competence to stand trial
was articulated in the 1960 Supreme Court decision
Dusky v. United States. Dusky states that to be compe-
tent to stand trial, a defendant must have a “rational
and factual understanding of the proceedings” and be
able to consult with his or her attorney with a “reason-
able degree of rational understanding” (p. 402).

Application of the doctrine of competence to stand
trial to defendants with mental retardation requires
special consideration because of the unique nature of
the disability. According to the American Association
on Intellectual and Developmental Disabilities (previ-
ously AAMR), “mental retardation is a disability
characterized by significant limitations both in intel-
lectual functioning and in adaptive behavior as
expressed in conceptual, social, and practical adaptive
skills. This disability originates before age 18” (p. 1).
Because of the high risk that intellectual and adaptive
behavior limitations may negatively affect the neces-
sary elements of competence to stand trial, particular
care must be taken to conduct an authentic assessment
in order to preserve fairness.

Description of the CAST*MR

The CAST*MR was developed by Caroline Everington
and Ruth Luckasson to assist forensic evaluators in
determining competency in defendants with mental
retardation. The first two sections of the CAST*MR
consist of 40 multiple-choice questions. This format
was chosen as it provides a quick and reliable means of
assessing defendants’ understanding. Many persons
with mental retardation have difficulty with expressive
language and exhibit acquiescence in assessment situa-
tions. This format helps correct for those problems. As
will be discussed later, CAST*MR results should be

supplemented with additional information relevant to
the defendant’s competency and necessary for clinical
judgment.

The first section, Basic Legal Concepts, contains
25 multiple-choice items and addresses understanding
of the roles of key players in the process—for exam-
ple, judge, attorney, prosecutor, witness—and impor-
tant procedures such as a plea bargain and trial. In the
second section, Skills to Assist in Defense, the defen-
dants are presented with 15 scenarios that involve the
choices they must make about their case or when
working with their attorneys. This section is also pre-
sented in a multiple-choice format. In the final sec-
tion, Understanding Case Events, the defendants must
answer a series of key questions about the circum-
stances of their arrest and the charges.

CAST*MR Validity and Reliability

An expert appraisal process was used to develop items
for the instrument. The first versions were field tested
with individuals with mental retardation as well as
college students. Validation studies were conducted
before publication.

There have been two primary validation studies
conducted on the CAST*MR. Caroline Everington
conducted the first study with defendants with and
without mental retardation at the pretrial level. In the
first study, it was determined that the instrument suc-
cessfully discriminated between groups of defendants
and had an acceptable classification rate. Test-retest
reliability and internal consistency analyses yielded
acceptable results as well.

A second validation study was conducted by
Caroline Everington and Charles Dunn using defen-
dants with mental retardation who were referred for
evaluations of competence to stand trial. The second
study replicated the results of the Everington study.

Caroline Everington, Katherine DeBerge, and
Daria Mauer, studying adults with mental retardation,
found that CAST*MR scores were significantly corre-
lated with language subtests on the Woodcock-
Johnson Tests of Cognitive Ability and these language
tests were good predictors of CAST*MR perfor-
mance. This finding supports the use of assessments
of language ability in competence evaluations involv-
ing persons with mental retardation.

While there are no findings regarding malinger-
ing on the CAST*MR, Caroline Everington, Heidi
Notario-Smull, and Mel Horton found that individuals
in the higher-IQ range of mental retardation could
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alter their performance when asked to do poorly.
These individuals scored lower than a group of defen-
dants with mental retardation who had been evaluated
as incompetent to stand trial and the control group of
defendants with mental retardation who took the test
under standard conditions. This reaffirms the need to
supplement scores with additional information.

Appropriate Use of the CAST*MR

It is important that competency evaluations of persons
with mental retardation include multiple sources of
information. A single test score should not be the sole
determinant of defendant competency. An evaluation
test battery for persons with mental retardation should
include an individually administered global test of
intelligence and assessments of expressive and recep-
tive language, academic skills, and adaptive behavior.
Social history provides additional information on cog-
nitive and academic skills and previous diagnoses.
Interviews with key individuals who have known the
defendant over time provides information relevant to
competency, such as the defendant’s problem-solving
and decision-making skills. These sources provide
corroborative information that can assist in the inter-
pretation of CAST*MR results.

Finally, CAST*MR results should be supported
with additional information on the defendant’s psy-
cholegal abilities. Other sources include information
gained through questioning in the clinical interview and
can include an additional assessment of competence to
stand trial. It is important to check for understanding by
having the defendant explain concepts in his or her own
words. Decisional competency is a critical area for indi-
viduals with mental retardation. It is important to query
the individual on his or her understanding of the
defense strategy and his or her legal options.

The CAST*MR is published by IDS in Columbus,
Ohio, and is used by evaluators throughout the United
States.

Caroline Everington and Ruth Luckasson

See also Competency, Foundational and Decisional;
Competency to Stand Trial; Mental Retardation and the
Death Penalty
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COMPETENCY, FOUNDATIONAL

AND DECISIONAL

The law in the United States requires that criminal
defendants be competent to participate in the adjudica-
tory proceedings against them. Legal competence is a
complex construct that includes both the fundamental
capacities needed to participate in the process (adju-
dicative competence) and a degree of autonomy in
making important case decisions (decisional compe-
tence). This entry examines the legal criteria for com-
petence as well as the societal values that underlie the
requirements concerning the ability of those accused
of crime to participate in proceedings against them.

Criteria for Adjudicative Competence

In the United States, individuals accused of crimes are
afforded certain constitutional rights and protections dur-
ing the adjudicatory process. The Fifth Amendment, for
example, protects defendants from being compelled by
the state to testify against themselves. The Sixth
Amendment provides defendants with the right to the
assistance of legal counsel, the right to confront their
accusers and the evidence against them, and the right to
a trial by jury. To benefit from these rights, defendants
must be mentally able to assert them. It is not enough that
defendants be physically present during adjudicatory
proceedings; they must also have the mental capacity to
exercise their rights—that is, they must be “competent.”

When questions are raised about a defendant’s
competence, it is the responsibility of the trial judge to
make an inquiry and determine whether he or she has
the requisite abilities to go forward to adjudication.
The broad criteria for adjudicative competence were
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articulated by the U.S. Supreme Court in the case of
Dusky v. United States (1960). The trial judge must
determine “whether the defendant has sufficient pres-
ent ability to consult with his lawyer with a reasonable
degree of rational understanding, and whether he has
a rational as well as factual understanding of the pro-
ceedings against him.”

Careful scrutiny of this “test” for legal competence
reveals several important features:

1. A defendant does not have to be completely com-
petent. Only sufficient abilities are required (and these
may vary with the complexity and demands of the case).

2. Adjudicative competence is concerned with pres-
ent mental capacities. It is arguably irrelevant that a
defendant had significant mental impairment at some
point in the past or may again experience such difficul-
ties in the distant future (the current inquiry does assume
that present capacities are likely to be maintained in the
near future during the course of the pending proceed-
ings). In particular, adjudicative competence is distin-
guished from inquiries related to legal insanity, a
retrospective judgment as to the defendant’s mental state
at the time of the offense.

3. Adjudicative competence is about ability or
capacity. A defendant who is ignorant (e.g., lacks pres-
ent factual understanding of the legal proceedings)
may still be competent if it is determined that he or
she is intellectually able to assimilate the relevant
information (e.g., through education by or consulta-
tion with the attorney). Similarly, a voluntary unwill-
ingness or reluctance (e.g., due to bad character or
attitude) to perform the required legal tasks (e.g., to
consult with one’s attorney) is not a basis for a finding
of incompetence.

4. The criteria are functional legal abilities. The
mere presence of symptoms of mental disorder, even if
substantial in nature, is not sufficient to render a defen-
dant legally incompetent. There must be a further
showing that the mental disorder adversely affects the
abilities articulated in Dusky (i.e., to assist counsel, to
factually or rationally understand the proceedings).

Societal Values and Competency

For the state to proceed against a defendant who is
incompetent affronts important societal values that the
constitutional rights were intended to protect. One
important value is the dignity of the process; it offends

the moral dignity of society for the state to proceed
against an individual, whose liberty (and in capital
cases, life) is at stake, when that individual is not
capable of competent participation in the adversary
proceedings. Proceeding against an individual who is
“defenseless” due to mental incapacity conjures
notions of a “kangaroo court” and conflicts with fun-
damental notions of fairness.

A second and perhaps more obvious value is accu-
racy. A variety of forms of mental incapacity impair
basic cognitive abilities such as attention and memory.
Attentional capacity is needed, for example, to hear,
process, and heed advice from one’s attorney or to
attend to testimony by witnesses in order to identify
erroneous or false statements. Intact memory is
needed to recall and relate legally relevant, and 
potentially exculpatory, information to the attorney.
Perceptual, emotional, or cognitive distortions regard-
ing others’ attitudes or intentions—for example, delu-
sional beliefs that one’s attorney is secretly working
for the state—may impair the development of a coop-
erative working relationship, which is necessary for
the preparation of a legal defense. Such impairments
may result in inaccurate verdicts (i.e., wrongful con-
victions) and unjust punishments, with innocent indi-
viduals being incarcerated while criminals go free.

A third societal value implicated in the competence
construct is individual autonomy. Respect for the indi-
vidual and an individual’s right to self-determination
demands that a defendant be capable of at least a mini-
mal degree of autonomous participation in the adjudica-
tory process. Although the Sixth Amendment provides
for the assistance of counsel, respect for individual
autonomy limits the extent to which an attorney can act
independently of the defendant. It is, after all, the defen-
dant’s case. In recognition of this important value, the
legal system precludes attorneys from making indepen-
dent decisions regarding the waiver of constitutional
rights; for a defendant to be competent, he or she must
be capable of a minimal degree of autonomous partici-
pation in decisions such as whether to waive the right to
trial and enter into a plea agreement, waive the protec-
tion against self-incrimination and testify as a witness,
or waive the right to legal counsel and represent oneself
in the proceedings.

Foundational and 
Decisional Competence

A theory of legal competence that reflects these 
societal values and encompasses the constitutional
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requirements has been articulated by the University of
Virginia law professor Richard Bonnie. This theory
distinguishes between two aspects of legal compe-
tence: a foundational competence to assist counsel
and decisional competence. Foundational competence
captures the minimal conditions necessary for a
defendant to participate, in a general way, in his or her
defense. These conditions include (a) understanding
the allegations and the basic elements of the adversary
system, (b) recognizing one’s own role as the accused
individual whose liberty interests are at risk, and 
(c) having the ability to provide relevant factual infor-
mation to the lawyer in order to facilitate the develop-
ment of a defense. These specific functional abilities
reflect the capacities articulated by the U.S. Supreme
Court in Dusky v. United States as fundamental to
competence: the ability to assist one’s attorney, and
the capacity to understand, both factually and ratio-
nally, the proceedings that lead to adjudication.
According to Bonnie, these baseline, or fundamental,
legal capacities serve the dignity and accuracy con-
cerns that underpin the adjudicatory process.

Decisional competence, as noted above, is more spe-
cific than the foundational competence construct. It
derives from the underlying value of individual auton-
omy and implicates the functional abilities needed to
demonstrate a minimal degree of independence in mak-
ing decisions, specifically decisions to waive constitu-
tional protections. Defense attorneys retain autonomy
for a wide variety of case-related decisions, such as the
general defense theory/strategy to pursue, which wit-
nesses to call and what questions to ask, and so forth.
However, the law does not permit attorneys to indepen-
dently waive their clients’ constitutional rights, and the
rationale for this limit on their authority is clear—all
citizens, whether wrongfully accused or otherwise,
would ultimately have no protection in a system that
allowed any third party to sign away those rights.

When questions arise concerning a defendant’s
competence to proceed, the courts routinely turn to
mental health professionals for assistance in determin-
ing whether, and to what extent, mental problems (often
cast as “mental disease or defect”) impair competence.
As noted above, the Supreme Court’s language in
Dusky v. United States provided broad descriptions of
the functional legal abilities relevant to foundational
competence, and these have served to guide forensic
examiners’ evaluations about foundational competence
issues. Unfortunately, there has been no parallel case
that has attempted to articulate or operationalize the
functional abilities related to decisional competence. 

A number of lower courts have required that a defen-
dant’s waiver of constitutional rights must be “know-
ing,” “intelligent,” and “voluntary,” and these concerns
underpin the colloquies that judges routinely conduct,
for example, with defendants who decide to waive their
constitutional rights (e.g., to a trial, to not testify against
themselves) and accept a plea offer from the state.

Although explicit legal guidance is lacking regarding
the functional abilities relevant to decisional compe-
tence, legal scholars and mental health professionals
informed by Bonnie’s theory have considered this issue.
Approaches to assessing decisional competence abili-
ties, some of which have been incorporated into contem-
porary competence assessment measures (e.g., the
MacArthur Competence Assessment Tool–Criminal
Adjudication), include evaluating (a) the defendant’s
ability to articulate the advantages and disadvantages of
alternative courses of action (e.g., going to trial vs.
accepting a plea agreement), (b) the defendant’s ability
to articulate a risks-and-benefits analysis of a proposed
course of action, and (c) the plausibility of the defen-
dant’s reasons for a choice that the defendant considers
most appropriate in his or her own case. Articulating
these clinical strategies for assessing the functional abil-
ities related to decisional competence makes explicit the
basis for the clinical opinions that mental health experts
may offer in the absence of clear legal definitions and
guidelines with respect to decisional competence.

To date, Bonnie’s distinction between foundational
and decisional competence has had minimal impact in
the highest legal circles. In Godinez v. Moran (1993),
the Supreme Court addressed the issue of decisional
competence and endorsed some of the lower courts’
language requiring that a defendant’s waiver of consti-
tutional rights be “knowing” (intelligent) and “volun-
tary.” However, the Court declined to articulate a
separate criterion or standard for decisional compe-
tence and held that, generally, the standard for compe-
tency to waive constitutional rights is encompassed
within the Dusky standard.

The Court’s holding in Godinez notwithstanding, it
is likely that Bonnie’s theory of foundational and
decisional competence has had an important impact
on the field. It has raised awareness of the complexi-
ties of the adjudicative competence construct and
encouraged forensic evaluators, whose reports and
testimony inform the courts regarding defendants’
competence-related abilities, to assess decision-
making capacities as part of their evaluations.

Historically, pretrial competency evaluations 
for the courts were often captured under the rubric
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“competency to stand trial,” and many of the interview
guides and competency assessment instruments devel-
oped for forensic examiners focused on defendants’
comprehension of trial proceedings. In a sense, this
emphasis was misplaced because in reality, few defen-
dants ever go to trial. Upward of 90% of criminal
cases are resolved by some form of plea bargain or
plea agreement, each of which entails the waiver of
one or more of the constitutional protections dis-
cussed above. Thus, Bonnie’s elaboration of the deci-
sional competence construct has stimulated clinical
thinking about the mental abilities needed to intelli-
gently weigh decisional alternatives (e.g., to be able to
describe the potential risks and benefits of alternative
courses of action) and ways to craft new measures for
the systematic assessment of those abilities. Through
careful consultation with defense attorneys about the
likely case decision points, particularly those that
involve the waiver of rights, psychiatric and psycho-
logical examiners may better tailor their evaluations to
provide information to the courts about defendants’
foundational and decisional competence abilities.

Norman G. Poythress

See also Adjudicative Competence of Youth; Capacity to
Waive Rights; Competency to Stand Trial
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COMPETENCY, RESTORATION OF

Evaluations of competency to stand trial are the most
common source of referrals to forensic mental health

practitioners. While the clear majority of those exam-
ined are viewed as competent to proceed, those found
incompetent to stand trial (IST) may be subjected to
treatment and training to enable them to proceed to
trial, typically referred to as competency restoration.
These individuals constitute the largest group referred
for mental health treatment under the auspices of the
criminal justice system, with several thousand persons
hospitalized in the United States at any given time.
Despite the significant variability in treatment and
education efforts, as many as 9 in 10 persons origi-
nally found unfit are eventually adjudicated compe-
tent and proceed to disposition of the charges against
them. There is a dearth of systematic research on the
methods used to accomplish this result. Restoration
efforts typically require no more than 4 months, and
an increasing number of jurisdictions allow for outpa-
tient treatment and training to minimize pretrial depri-
vation of liberty. Medication is often a key component
of treatment for defendants with psychiatric illness.
Prognosis is more guarded for restoration of cogni-
tively impaired defendants.

Some commentators have questioned the propriety
of the competency restoration programs provided by
mental health practitioners. An alternative view holds
that enabling impaired defendants to develop or regain
the ability to participate in the resolution of their legal
predicaments is ethically justified. This entry summa-
rizes the legal and ethical context of competency
restoration efforts, the presenting problems that are
typically the focus of treatment, treatment methods
and programs, and the outcomes of restoration efforts.

Legal and Ethical Context

All U.S. jurisdictions provide for treatment of individ-
uals found IST. Traditionally, this was presumed to
involve commitment to a government-run facility for
inpatient care. In Jackson v. Indiana (1972), the
Supreme Court clarified that such commitment must be
reasonably related, in duration and circumstances, to
the purpose of restoring the individual to competency.
Those found not restorable within the reasonably fore-
seeable future may be subjected to civil commitment.
Surveys suggest that nearly half the defendants referred
for restoration are placed in state hospitals and receive
services typical for a civil patient population. Most of
the remainder are confined in high-security facilities. In
view of the significant deprivation of liberty entailed in
inpatient restoration, a small number of jurisdictions
have created provisions for outpatient competency
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restoration treatment. This innovation is also politically
attractive, as the services are much less costly.

The majority of IST defendants appear to accept
restoration treatment voluntarily, but significant legal
and ethical conflicts arise regarding those who refuse
court-mandated treatment. In Sell v. United States
(2003), the Supreme Court considered the circum-
stances under which psychiatric medication could be
administered against defendants’ objections, for the
purpose of restoring competency. The court empha-
sized that alternative bases for involuntary treatment
should be considered first, including treatment justi-
fied by danger to self or others or treatment through
guardianship procedures. In the absence of these alter-
native justifications, the government could seek invol-
untary treatment solely to restore competency in
limited circumstances—namely, if the proposed treat-
ment was medically appropriate, substantially unlikely
to have competency-impairing side effects, and neces-
sary vis-à-vis less intrusive alternatives to accomplish
an important governmental interest in bringing the
defendant to trial. Nonmedication treatments have
been viewed as less intrusive or objectionable and have
not been a source of significant litigation.

Some have argued that mental health practitioners
play an ethically conflicting role as treater and evalu-
ator in the restoration process. This view has not
gained wide acceptance. Those involved in compe-
tency restoration efforts note the importance of full
disclosure to the defendant of the purpose of treatment
and the procedural protections afforded by judicial
hearings authorizing the treatment. They also note that
it is in the defendant’s interest to regain competency in
order to avoid potentially lengthy commitment and
benefit from the panoply of procedural rights guaran-
teed a defendant proceeding to trial. Despite occa-
sional negative commentary on the ethical propriety
of mental health professionals’ participation in the
restoration process, this role remains important in the
administration of justice.

Focus of Restoration Treatment

Competency restoration is often implemented on an
individualized basis, though some inpatient centers offer
highly structured programs. The most common model
combines these elements and involves individual treat-
ment of any underlying mental illness combined with
group education and practice modules and individual
coaching. There is consistent evidence that defendants
referred for non-restoration-specific, general psychiatric

hospital care are significantly less likely to regain com-
petency than those receiving care in a formal restoration
program, either inpatient or community based.

Defendants referred for restoration can be broadly
divided into those with primarily Axis I disorders and
those with mainly cognitive limitations. In practice,
many incompetent defendants exhibit multiple diag-
noses, particularly involving personality disorders and
substance abuse. While the latter factors are rarely
priorities for immediate treatment, they may compli-
cate restoration efforts. Given the overrepresentation
of linguistic and cultural minorities among the defen-
dant population, acculturation issues and language
barriers can also be significant complicating factors.
Individualized treatment planning is required to man-
age these varied needs.

Defendants with a major mental illness are typically
treated with the implicit assumption that but for their
psychiatric symptoms, they would be competent.
Schizophrenic-spectrum illnesses are most commonly a
focus of treatment—and less frequently, mood disor-
ders. Symptoms including delusions, hallucinations,
disorganized thought or behavior, and agitation often
impair defendants’ understanding of their case and pro-
ceedings or their ability to collaborate with counsel,
rendering them incompetent. Medication treatment to
reduce these symptoms is often the mainstay of restora-
tion efforts and may be seen as a prerequisite to other
interventions that require greater cooperation and active
participation by the defendant/patient. In affective dis-
orders, increased attention and concentration and
improved morale may be targets for pharmacological
intervention. Consistent with case law focusing on
“medical appropriateness,” any proposed treatment
should comport with general standards of care for the
diagnosis at hand and take into account the unique psy-
chological, medical, and other needs and limitations of
the incompetent defendant. Complete remission of
symptoms is typically not required to meet the practical
requirements for competency.

Educational programs appear more tailored to the
needs of mentally retarded or otherwise cognitively
impaired defendants. These programs typically involve
formal testing and retesting to assess the defendants’
baseline functioning and progress. Most programs use
one or more specific adjudicative competence mea-
sures and may structure a curriculum in accord with
the theoretical underpinnings of that measure. Group
format educational efforts are typically offered 
once or more per week, up to daily in some pro-
grams. These may entail lecture-like presentations,
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video-recorded demonstrations, role-playing, written
exercises, and handouts. Group format training offers
the advantage of not only efficient service delivery but
also social learning of appropriate behavior for a
courtroom setting and the opportunity to assess each
defendant’s response to the increased stimulation of a
small group setting.

Some commentators have expressed concern that
mentally retarded individuals may appear to benefit
from educational efforts while still lacking a more
nuanced understanding of the charges and proceedings
against them. This view holds that while even very lim-
ited individuals can be taught to repeat basic facts, they
may yet lack the understanding and reasoning required
to be a meaningful participant in the adjudication
process. Practitioners should avoid “teaching to the
test” used to measure progress. Alternative forms of
assessment, such as open-ended questions and role-
play may help differentiate those defendants who have
learned basic facts from those who can apply that infor-
mation in a meaningful way to the case at hand.

Restoration Success Versus Failure

The clear majority of those referred for restoration are
ultimately adjudicated competent, with some centers
reporting success rates of 80% to 90%. Success appears
most likely for individuals with functional psychiatric
illnesses that are responsive to medication treatment.
Not surprisingly, individuals who show clinically sig-
nificant improvement in general psychopathology are
more likely to be perceived as restored to competency.
There is no consensus about the factors that are predic-
tive of restorability in primarily mentally ill defendants,
and attempts to derive predictions from clinical sam-
ples have failed to generalize adequately given the rar-
ity of nonrestorability. Half or more than half the
individuals with mental retardation or acquired cogni-
tive deficits are not restored, consistent with the
intractable nature of these disorders.

It is well settled that defendants must be competent
at each stage of adjudication, from arraignment through
imposition of sentence. “Recidivism,” which consists
of a decline in functioning that warrants a return for
additional restoration treatment before either trial or
sentencing, is of concern in a minority of cases. These
may involve the defendant’s refusal of medication after
discharge from a treatment program. Anecdotal evi-
dence suggests that other causes include medication
being unavailable in a jail or during transportation to

court, defendants being subjected to other conditions of
confinement that undermine their prior progress, or
substance abuse while on bail that results in an exacer-
bation of symptoms. It is generally assumed that a
renewal of appropriate treatment will again result in
restoration or competency.

Few state statutes provide specific time limits for
commitment to either inpatient or outpatient restora-
tion treatment. Federal law provides for a 4-month
inpatient commitment, with possible extensions for
cause, while some states tie duration of treatment to
the potential maximum sentence for the underlying
charges. Many jurisdictions set no limit. With or with-
out formal limits, the typical successful restoration
occurs in 2 to 6 months. While circumstances may
warrant more extended efforts in some cases, the like-
lihood of success beyond 3 to 4 months appears
diminished.

The minority of individuals who are persistently
incompetent may be subjected to civil or “quasi-crim-
inal” commitment in lieu of further criminal proceed-
ings. While in some jurisdictions the procedures are
identical to those in the regular civil commitment
statute, in the majority of states and in federal courts,
special commitment procedures apply, though these
must provide due process protections similar in kind
to those in the regular commitment statute. Some of
these are narrowly drawn to focus on danger to others
or property and frequently lack provisions for com-
mitment based on danger to self or “grave disability.”
The possibility of long-term commitment may dis-
courage malingering about incompetency, particularly
in jurisdictions where charges could be reinstated
when the former defendant “recovers” sufficiently to
warrant consideration for release.

Edward E. Landis
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COMPETENCY ASSESSMENT

INSTRUMENT (CAI)

The Competence to Stand Trial Assessment Instrument,
often called the Competency Assessment Instrument
(CAI), was developed in 1973 as a companion instru-
ment to the Competency Screening Test (CST) and
sought to standardize as well as quantify the criteria
for competence to stand trial. The instrument was cre-
ated by an interdisciplinary team of psychologists,
psychiatrists, and lawyers at Harvard’s Laboratory of
Community Psychiatry during a project funded by a
research grant from the Center for Studies of Crime and
Delinquency, National Institute of Mental Health. The
CAI addresses 13 functions related to the defendant’s
“ability to cope with the trial process in an adequately
self-protective fashion.”

Although the concept that a defendant must be com-
petent to proceed in the trial process has been generally
accepted in Western jurisprudence since the late 1700s,
the current standard for competence to stand trial in the
United States was laid out by the U.S. Supreme Court
in Dusky v. United States in 1960. In Dusky, the Court
held that for a defendant to be deemed competent to
stand trial, he or she must have “sufficient present abil-
ity to consult with his lawyer with a reasonable degree
of rational understanding” and “a rational as well as
factual understanding of the proceedings against him.”

On the basis of the standard as set forth in Dusky as
well as reviews of appellate cases and legal literature,
observations of pretrial competence hearings, and inter-
views of attorneys and judges, the interdisciplinary
team conceptualized the standard of competence to
stand trial as having three parts: the ability to cooperate
with one’s attorney in one’s own defense, awareness
and understanding of the nature and object of the legal
proceedings, and understanding of the consequences of
the proceedings.

As one of the first semistructured measures of
trial competency, the CAI influenced the develop-
ment of nearly every other instrument that has been
created for competence to stand trial evaluations.
The administration time of the CAI is approxi-
mately 1 hour with relatively high functioning
defendants. The 13 areas of functioning addressed
by the CAI are the following:

1. Appraisal of available legal defenses

2. Unmanageable behavior

3. Quality of relating to attorney

4. Planning of legal strategy, including guilty pleas to
lesser charges where pertinent

5. Appraisal of the role of persons involved in a trial

6. Understanding of court procedure

7. Appreciation of charges

8. Appreciation of the range and nature of possible
penalties

9. Appraisal of the likely outcome

10. Capacity to disclose to attorney the available perti-
nent facts surrounding the offense

11. Capacity to realistically challenge prosecution 
witnesses

12. Capacity to testify relevantly

13. Self-defeating versus self-serving motivation 
(legal sense)

In the manual, the 13 functions are conceptually
defined with statements, and two or three sample
questions accompany each function.

Each functional item on the CAI is to be rated on a
five-point Likert-type scale, wherein a score of 1
relates to a total lack of capacity to function and a
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score of 5 relates to no impairment, or adequate
capacity to function. A score of 6 is given when there
is insufficient information to score the respective item.
The item scores are neither weighted nor summed, but
rather are intended to stand alone and assist the eval-
uator in the formation of his or her subsequent report
and potential testimony. The authors of the CAI
explicitly set forth the caveat that the CAI is not meant
to serve as a predictor of future trial-related abilities,
since scores on the instrument may fluctuate over
time. The scoring process functions under the assump-
tions that the defendant will be afforded adequate
counsel and the forensic examiner using the CAI pos-
sesses a fundamental understanding of the realities of
the criminal justice system.

Little is known about the psychometric properties
of the CAI. The scoring of the CAI is not standardized,
and there are no norms available for the instrument.
Interrater reliability coefficients for the instrument
have been found to range from .84 to .97 among expe-
rienced raters and from .43 to .96 among inexperi-
enced raters. The CAI has been found to correlate with
other instruments intended to measure the same abili-
ties as the CAI (i.e., the Competence Screening 
Test and Interdisciplinary Fitness Interview), lending
exiguous evidence in support of its construct validity.
Research on the utility of the CAI as a classification or
predictive tool is scant as well, but the research that
was conducted found that many evaluators used the
CAI as a conceptual tool—forgoing the quantification
of the items.

Controversies that surrounded the CAI on its pub-
lication regarded biases that may be inherent in the
scoring of the instrument. Specifically, bias against
individuals who do not have confidence in the crimi-
nal adjudication process or bias as a result of an 
evaluator’s assumptions about the dynamics of the cir-
cumstances surrounding a trial and attorney perfor-
mances have been cited. Rebuttal of these criticisms
has referred to the fact that the authors have clearly
indicated that the scoring of the CAI operates under
the presumptions of adequate legal counsel and a trial
characterized by a legal standard of fairness. Although
the CAI does not include a methodical evaluation of
the defendant’s specific trial circumstances, three items
(Items 1, 4, and 9) evaluate the defendant’s capacities
or perceptions regarding his or her circumstances.
However, the CAI manual does not provide any guide-
lines for characterizing the trial circumstances. The
major contribution of the CAI was the delineation of

13 legally pertinent concepts and functional areas, a
contribution that continues to influence the develop-
ment of instruments created to evaluate defendants’
competence to stand trial.

Gianni Pirelli and Patricia A. Zapf

See also Competency Screening Test (CST); Competency to
Stand Trial; Forensic Assessment; Interdisciplinary Fitness
Interview (IFI)
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COMPETENCY FOR EXECUTION

The Eighth Amendment to the U.S. Constitution pro-
hibits cruel and unusual punishment, which, accord-
ing to the U.S. Supreme Court decision in Ford v.
Wainwright (1986), includes the execution of the
insane. Thus, it is unconstitutional to execute con-
demned inmates who become incompetent while on
death row while they remain in an incompetent state.
Statutes set forth by those states that permit the death
penalty often do not include specific guidelines for
evaluating competency for execution, and when
guidelines do exist, they vary widely. When the issue
of an inmate’s competency for execution arises, men-
tal health professionals are called on to assist the court
in the evaluation of competency for execution and for
restoring competency in those found incompetent.
Given the nature of the consequences involved, these
practices often present ethical challenges and are con-
troversial in nature.

Competency for execution, called by some com-
mentators the “last competency” for its temporal
proximity to the final resolution of an inmate’s legal
proceedings, is raised as an issue far less often than
competency to stand trial but is no less important.
The legal system in the United States and many other
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countries has as one of its bases the presumption of
competence. That is, all defendants are presumed
competent unless this issue is called into question by
one of the parties to a legal proceeding. The compe-
tence of a criminal defendant may arise as an issue at
any point in the legal proceedings, from as early as
initial arrest and interrogation, throughout the entire
legal process, and finally to the time of sentencing or,
for those who have been sentenced to the ultimate
penalty of death, the time of execution. Just as an
incompetent defendant is not allowed to proceed to
trial, so too an incompetent defendant/inmate is pro-
hibited from being sentenced or executed. The ratio-
nale against executing incompetent individuals is
that, among other things, it is inhumane, neither
deterrence nor retribution is accomplished, and
incompetent individuals are unable to assist in
appealing their sentence.

Legal Standards

The issue of the constitutionality of executing incom-
petent individuals was heard by the U.S. Supreme
Court in 1986 in Ford v. Wainwright. The Court in
Ford held that the Eighth Amendment, which bans
cruel and unusual punishment, prohibits the execution
of an “insane” (mentally incompetent) person. The
Court reasoned that (a) execution of the insane would
offend humanity, (b) executing the insane would not
serve to set an example and would not reaffirm the
deterrence value believed to exist in capital punish-
ment, (c) any individual who is believed to be insane
is also believed unable to prepare “spiritually” for
death, (d) madness itself is punishment and, therefore,
negates the punishment value of execution, and (e) no
retributive value is believed to be served by executing
the mentally incompetent.

The Court in Ford also ruled that when questions of
competency for execution were raised, due process
entitled a defendant to an evidentiary hearing. Further-
more, the Court stated that this evidentiary hearing is
required only when defendants make a “high thresh-
old showing” that their competency to be executed is
in question. The justices, however, did not define the
precise nature of the “high threshold.” Moreover, the
justices could not agree on the specific fact-finding
procedures to be used in case such a threshold is met:
Some agreed that a full “panoply” of trial-type proce-
dures was required, others argued that a more relaxed
hearing was acceptable if due process was ensured,

and still others argued that the most minimal “pro
forma” procedures were acceptable.

In addition to being divided on the fact-finding pro-
cedures, the Court also failed to specify a proper legal
test of incompetence within the execution context.
Only Justice Powell, in his concurring opinion,
addressed the issue of the legal test for competency for
execution, stating that the Eighth Amendment “forbids
the execution only of those who are unaware of the
punishment they are about to suffer and why they are
to suffer it” (p. 2608). Furthermore, he concluded that
the proper test of competency should be whether
defendants can comprehend the nature, pendency, and
purpose of their execution. Justice Powell argued that
the retributive goal of criminal law is satisfied only
when defendants are aware of the connection between
their crime and its punishment and defendants can only
prepare for death if they are aware that it is pending
shortly. Furthermore, Justice Powell asserted that the
states were free to adopt “a more expansive view of
sanity” that included the “requirement that the defen-
dant be able to assist in his own defense” (p. 2608).

Despite the charge given to individual states to
develop procedures to ensure that the insane would
not be executed, many states do not provide specific
guidelines for evaluating competency for execution,
and those guidelines that do exist vary widely. The
decision in Ford established that it was unconstitu-
tional to execute the insane and set the stage for psy-
chological evaluations of death row inmates whose
mental status for execution is questionable; however,
the Ford Court left open two critical issues. First, the
Court did not specify the necessary fact-finding pro-
cedures to enforce the Ford decision. Second, the
Court failed to specify the proper legal test to be
implemented in cases of competency for execution.

Although it is not legally binding, the American
Bar Association, in the ABA Criminal Justice Mental
Health Standards (1989), has also provided a legal
test for determining competency for execution. This
test reads as follows:

A convict is incompetent to be executed if, as a result
of mental illness or mental retardation, the convict
cannot understand the nature of the pending proceed-
ings, what he or she was tried for, the reasons for the
punishment, or the nature of the punishment. A con-
vict is also incompetent if, as a result of mental illness
or mental retardation, the convict lacks sufficient
capacity to recognize or understand any fact which

Competency for Execution———113

C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 113



might exist which would make the punishment unjust
or unlawful, or lacks the ability to convey such infor-
mation to the court. (p. 290)

Assessment of 
Competency for Execution

Competency for execution, more than any other area
within the field of forensic assessment, has been
fraught with controversy and debate regarding whether,
and to what extent, mental health professionals should
become involved in this type of evaluation. Indeed,
the personal outcome for the inmate who serves as the
evaluee in this type of evaluation weighs heavily in
this debate.

Standards for competency for execution evalua-
tions should parallel those that apply to other types of
forensic evaluations. That is, the standardized proce-
dures that are used during the evaluation should be
described to the subject of the evaluation as well as in
the examiner’s report, assessment measures should be
relevant to the referral issue(s), and the examiner
should have a sound and sophisticated conceptualiza-
tion of the relevant criteria for being not competent for
execution. In addition, the knowledge base of examin-
ers should cover three domains: general legal compe-
tencies, forensic assessment methodologies, and
execution-related substantive content. Finally, collat-
eral information should be gathered. This might
include (but would not be limited to) information
regarding life history, psychological history and disor-
ders, deterioration-related data, previous and current
written reports, and interviews with persons who have
had extensive opportunities to observe the evaluee.

Detailed information on conducting evaluations
of competency for execution is beyond the scope of
this entry, but the interested reader is referred to the
references suggested below for further information
on this topic.

Given the low base rate of incompetence for execu-
tion, there is less opportunity to conduct this type of
evaluation and, therefore, even less opportunity to con-
duct research using a sample of inmates found incom-
petent to be executed or even referred for evaluations of
competency for execution. As a result, the literature and
commentary in this area are less well developed than
they are with respect to other types of competencies
(such as competency to stand trial). As was the case in
the context of assessing competency to stand trial, the
first assessment instruments to assist evaluators in the

evaluation of competency for execution have taken the
form of checklists of items that serve to structure the
evaluation. While the first checklists for evaluating
competency to stand trial were developed in the mid-
1960s, the first checklists for evaluating competency
for execution have only recently been developed. The
interested reader is referred to the checklists developed
by Kimberley Ackerson, Bruce Ebert, and Patricia Zapf
(all cited below).

Treatment for 
Restoration to Competency

Given the amount of debate and controversy surround-
ing the role of mental health professionals in the
assessment of competency for execution, it is obvious
that even more controversy surrounds the role of the
mental health professional in the treatment of those
inmates found incompetent, for the purpose of restor-
ing their competence to be executed. This is a complex
issue about which commentators have written on both
sides. Some believe that it is never permissible to pro-
vide treatment for the purpose of restoring an individ-
ual to competence when the result is execution,
whereas others have indicated that this may be permis-
sible if the incompetent inmate had expressed a desire
to be restored to competence at an earlier time when
the inmate was competent. In addition, others have
provided further commentary regarding the situation
where an inmate has indicated a preference for death
by electing to undergo treatment to restore competence
for the purpose of execution, calling into question the
rationality of that individual. What complicates mat-
ters further is that some professional bodies, such as
the American Medical Association, have put forth
statements indicating that providing such treatment is
considered ethically unacceptable, thus putting physi-
cians and psychiatrists who work for the prison and
correctional systems, and who are expected to treat
incompetent inmates for the purpose of restoring them
to competence, in the difficult situation of having to
reconcile how to perform the duties required by their
employers while upholding the ethical requirements of
their profession. Obviously, there is no easy answer.

Research on 
Competency for Execution

There has been a dearth of empirical research on com-
petency to be executed. Part of the explanation for this
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may be the fact that only a handful of individuals have
made successful claims of incompetency to be exe-
cuted. In addition, this particular type of competency
tends to evoke strong emotion in individuals, which in
turn may affect the motivation of involved profession-
als to conduct research in this area. The limited
amount of empirical research that has been conducted
has been confined to surveys. No research to date has
examined the issue of competency to be executed in a
sample of offenders sentenced to death.

Patricia A. Zapf

See also Checklist for Competency for Execution Evaluations
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COMPETENCY SCREENING TEST (CST)

The Competency Screening Test (CST) was developed
to address the unnecessary pretrial detention and com-
mitment of individuals charged with crimes but likely
to be judged fit to stand trial. This forensic instrument
was designed and tested to provide objective measures
based on the legal criteria for determination of a

defendant’s capacity to participate in his or her own
defense against criminal charges. Psychological diag-
noses of mental illness or mental retardation may indi-
cate incompetency for trial but may not be sufficient
for such a finding by a court. Therefore, this test was
developed to reduce the risk of inappropriate findings
based on mental state alone.

The right of a person to be mentally as well as
physically present to face his or her accusers was rec-
ognized as early as 1764 in British Common Law. In
1960, for the first time, the U.S. Supreme Court enun-
ciated the constitutional requirement of competency
to stand trial in Dusky v. United States (1960) and
spelled out the legal standard that the defendant must
have “sufficient present ability to consult with his
lawyer with a reasonable degree of rational under-
standing” and “a rational as well as a factual under-
standing of the proceedings against him.”

Description and Development

The CST consists of 22 items in a sentence-comple-
tion format designed as a self-reporting paper-and-
pencil instrument.

The content of each item relates to some aspect of
the task of a defendant preparing for and going to trial
as a result of criminal charges. Each item is based on
a factor within the legal definition of fitness for trial
and the psychological conditions that may contribute
to significant impairment of that ability.

Scores on the 22 items were subjected to a factor
analysis using a varimax orthogonal rotation. Six fac-
tors emerged that were consistent with the defendant’s
ability to stand trial:

1. Relationship to one’s attorney in establishing a defense

2. Understanding and awareness of the nature of the
court proceedings

3. Affective response to the court process in dealing
with accusations and feelings of guilt

4. Judgmental qualities in engaging in the strategy and
evaluation of the trial

5. Trust and confidence in the attorney

6. Recognition of the seriousness of the situation

Each of the 22 items is scored on a 3-point scale,
from 0 to 2, based on one or more of these factors. 
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A response that clearly relates to one of the legal crite-
ria receives a score of 2. Responses characterized as
redundant, circular, or impoverished but not clearly
inappropriate are scored 1. A zero score would be given
for an answer that reveals characteristics such as self-
defeating behavior, substantial disorganization, or a
thought disorder that would interfere with the ability to
contribute to one’s defense. For example, on Item 2,
“When I go to court, the lawyer will . . .,” an appropriate
response is “defend me” and would be scored a 2,
reflecting the nature of the proceedings and the role of
the attorney. A contrasting response, “put me away,”
would receive a zero score. This item addresses the legal
criterion of a defendant’s ability to assist an attorney in
his or her own defense. The psychological referent
focuses on trust and the ability to engage with another,
in this case the lawyer. Understanding of the role of
legal representation is also an element in this item.

Scores are summated and can total in a range from
0 to 44. Qualitative differences were found at about
20; thus, a score of 20 or below is judged as incompe-
tency for trial. Reliability by trained researchers was
.93, significant at the .001 level.

As a screening instrument, the purpose of the CST
is to avoid hospitalization of those defendants who
may be tested in the court and most likely deemed to
be competent, rather than delay the trial of those indi-
viduals. The test results of the CST and judges’ deci-
sions on return to trial were generally consistent.
Focusing on the criteria for competency to stand trial
also offered specific guidelines for making a judgment
that could avoid pretrial detention. Several validation
studies have followed the original test construction and
research and have supported the efficacy of the CST.

Further Research

Additional research has been undertaken by psychol-
ogists to aid the courts in the assessment of fitness 
for trial. John Monahan and his colleagues at the
University of Virginia have constructed an instrument
based on the parameters of understanding, reasoning,
and appreciation, consistent with the psychological
underpinnings of the legal criteria for competency to
stand trial.

Paul D. Lipsitt

See also Competency, Restoration of; Competency to Stand
Trial; Georgia Court Competence Test (GCCT)
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COMPETENCY TO BE SENTENCED

The question of whether an individual is competent to
be sentenced hinges on the broader question “What is
competence?” In general, competence is defined
within the legal arena as the mental ability to play an
active role in legal proceedings. Competence to be
sentenced is a specific form of legal competence that
addresses an individual’s ability to participate in the
sentencing stage of trial and to both understand and
appreciate the ramifications of the sentence that is
imposed. The term competence to be sentenced has
been used interchangeably with competence to be exe-
cuted, but the former expression is more inclusive
than the latter. Psychologists assist the courts by pro-
viding evaluations of competency to be sentenced,
although there are minimal assessment guidelines and
no accepted measures to guide their assessments.

The general standard for competency was defined
by the Supreme Court in Dusky v. United States
(1960) as the defendant’s “sufficient present ability to
consult with his lawyer with a reasonable degree of
rational understanding” and “a rational as well as fac-
tual understanding of the proceedings against him.”
This protection has been deemed to include the stages
from the time of arrest through the end of the trial.
However, sentencing is separate from trial, and juris-
dictions differ on whether the Dusky standard extends
to the sentencing phase. In some jurisdictions, defen-
dants need only have a minimal level of competency
to be sentenced (e.g., a defendant need only understand
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why he or she is being sentenced). Other jurisdictions
hold that sentencing is part of the trial, therefore the
defendant must meet the more exacting Dusky stan-
dard before he or she may be sentenced. Overall, the
literature suggests that the competency to be sen-
tenced standard is less stringent than the competence
to stand trial standard.

The purposes behind the guarantee of competency
to be sentenced are generally argued to be threefold.
First, defendants are guaranteed competency to pro-
tect their individual rights. For example, in some
cases, the defendant has the right to allocution at sen-
tencing. The right of allocution refers to a defendant’s
right to speak before the sentence is pronounced in
order to address any legal cause why the sentence
should not be pronounced or provide mitigating
information that may reduce the sentence. Without
the mental ability to participate in the proceedings,
this right would be meaningless. Second, society has
an interest in guaranteeing fair results and the dignity
of the trial process. If a defendant does not appear to
be a lucid participant in his or her trial and sentenc-
ing, the process loses these qualities. Third, to be
competent to be sentenced, defendants should com-
prehend the duration and severity of the sentence.
This understanding is a prerequisite for the sentence
to meet its goals of punishment and deterrence from
future crime. If defendants cannot rationally compre-
hend the reason why they have been sentenced, the
punishment cannot have its desired effect on the psy-
che or act as a deterrent.

If a genuine doubt concerning the defendant’s
competency to be sentenced arises, the defense, the
prosecution, or the judge may raise the issue. If there
is sufficient evidence that the defendant’s competency
is questionable, the judge may order an examination
by a mental health professional, such as a psycholo-
gist or a psychiatrist. When the evaluation is com-
pleted, the expert provides an opinion to the court in
the form of a report and, possibly, testimony. The
judge makes a decision regarding the competency of
the defendant. If the defendant is found to be compe-
tent, the sentencing proceeds. If the defendant is
found to be not competent, he or she is sent for treat-
ment to restore competency before sentencing.

Psychologists have researched the issue of compe-
tency to stand trial, developed assessment strategies,
and implemented treatment approaches to restore indi-
viduals’ overall competence. The defendant’s cognitive
functioning is of central importance in evaluating any

form of competence. Similarly, a defendant’s ability to
communicate mitigating factors effectively to his or
her attorney is essential. Many measures have aided in
the evaluation of an individual’s overall competency.
These include the Competency Screening Test (CST),
the Competency Assessment Instrument (CAI), the
Georgia Court Competency Test (GCCT–MSH), the
Interdisciplinary Fitness Interview (IFI), the Fitness
Interview Test (FIT–R), the MacArthur Competence
Assessment Tool–Criminal Adjudication (MacCAT–
CA), and the Evaluation of Competence to Stand
Trial–Revised (ECST–R). These measures provide a
clinician with information relevant to an individual’s
competence to stand trial; however, there are minimal
assessment guidelines and no accepted measures to
evaluate competence to be sentenced. A comprehen-
sive evaluation should be conducted to assess a defen-
dant’s intellect, his or her personality, and any
underlying psychopathology, in addition to the basic
competency criteria. As mentioned above, if a defen-
dant is found not competent to be sentenced, the ques-
tion of possible restoration to competence must be
dealt with. Restoration to competence may achieved
by the use of psycho-education, medication, or indi-
vidual therapy.

Individuals with mental retardation or metal ill-
ness, juveniles, and people suffering from dementia
are at higher risk of being found incompetent to be
sentenced. These groups are identified as “at risk” due
to limitations in rational understanding and abstract
thinking. By definition, individuals with mental retar-
dation have below-average intellectual abilities and
impaired adaptive behavior, which affect all aspects of
competency. Juveniles are labeled at risk because they
are considered developmentally and psychosocially
immature. Children typically develop higher-order
processing and reasoning abilities as they mature.
Although there is no exact age at which children
develop this reasoning ability, the idea that juvenile
offenders should be treated differently from adult
offenders has long been an accepted legal premise.
Research has focused on determining whether a juve-
nile possesses the minimal reasoning ability required
to be found legally competent. The findings indicate
that juveniles who lack developmental and psychoso-
cial maturity (a) may not fully appreciate the long-
term consequences of their decisions, (b) may yield to
peer influence, and (c) may minimize the ramifica-
tions and risk of being found guilty. These limitations
would lead to impaired decision making. People with
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mental illness and/or dementia, on the other hand,
sometimes lose their ability to reason abstractly and to
understand legal processes.

Kimberly A. Larson, Michael P. Griffin,
and J. Gregory Olley

See also Competence Assessment for Standing Trial for
Defendants With Mental Retardation (CAST*MR);
Competency, Restoration of; Competency Assessment
Instrument (CAI); Competency for Execution;
Competency Screening Test (CST); Competency to Stand
Trial; Competency to Waive Appeals; Competency to
Waive Counsel (Proceed Pro Se)
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COMPETENCY TO CONFESS

Competency to confess refers to a suspect’s ability to
make a knowing, intelligent, and voluntary waiver of
the Miranda warnings at the time of police question-
ing. Confessions that are given after a suspect waives
his or her Miranda rights are sometimes challenged on
the basis that the suspect was not competent to confess,
meaning that the suspect was not capable of making a
knowing, intelligent, and voluntary waiver of the
Miranda rights and therefore could not have under-
stood, appreciated, and willingly waived those rights.
A confession that is successfully challenged cannot be
used in court against the defendant. Assessment of
competency is therefore performed after the confes-
sion is given. This assessment is performed by a men-
tal health professional (often a forensic psychologist)
and takes into account the defendant’s ability at the
time of the interrogation to understand the warnings
and make intelligent use of them and the psychologi-
cal factors that could be relevant to the court in assess-
ing the voluntariness of the waiver.

In the 1966 Miranda v. Arizona case, the U.S.
Supreme Court ruled that any statement arising from
the custodial interrogation of a suspect would be pre-
sumed involuntary and thus inadmissible unless the
police provide the suspect with four warnings: (1) the
suspect has the right to remain silent, (2) any state-
ments made by the suspect can be used in court
against him or her, (3) the suspect has the right to the
presence of an attorney before and during the interro-
gation, and (4) an attorney will be provided free of
charge if the suspect does not have the ability to pay
for one. Many jurisdictions have added a fifth prong,
that these rights can be invoked at any time during the
interrogation process and that once they are invoked,
the questioning must cease until an attorney is present.
The U.S. Supreme Court in the Miranda decision
opined that these rights must be waived knowingly,
intelligently, and voluntarily. Case law has clarified
the meaning of these three prongs.

The term competency to confess is a misnomer
because it explicitly refers to one’s ability to understand
and appreciate the significance of the Miranda rights at
the time of police questioning. It also refers to the psy-
chological characteristics of a defendant that have an
impact on the voluntariness of the Miranda waiver.
Thus, this competency differs from other competencies
(e.g., competency to stand trial, competency to consent
to treatment) in that the mental health professional must
examine the individual’s competence at some point in
the past. The court is not concerned with current or
future competency with respect to Miranda warnings;
rather, the court is concerned about whether the defen-
dant was able to make a knowing and intelligent waiver
at the time he or she was questioned by the police.

Also, not all three prongs needed to effectuate a
valid Miranda waiver can be addressed completely by
the mental health professional. Case law clearly indi-
cates that for a waiver of rights to be deemed involun-
tary, there must be a showing of police misconduct. It
has to be shown that the police were unduly coercive
and overstepped their bounds in extracting a Miranda
waiver. It is beyond the scope of a mental health
expert’s expertise to determine whether and how that
threshold was crossed. Yet psychological expertise
can be useful to the court in determining whether a
suspect possesses psychological characteristics that
increase his or her susceptibility to the effects of
police conduct. Such characteristics include interrog-
ative suggestibility, compliance, intellectual function-
ing, anxiety, memory, and sleep deprivation. There are

118———Competency to Confess

C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 118



a number of specialized tests that can assist the clini-
cian in evaluating the psychological factors relevant to
the voluntary prong of the Miranda waiver.

It is within the realm of the mental health profes-
sional’s expertise to opine directly on the knowing and
intelligent prongs of the Miranda waiver. A knowing
waiver of rights is defined as the individual’s under-
standing or comprehension of the rights combined
with the manner in which the rights were administered
by law enforcement. For example, one would expect
different levels of understanding in illiterate suspects if
they were required to read the rights on their own ver-
sus having the rights read to them. An intelligent
waiver of rights is different from a knowing waiver of
rights. The former involves knowledge of the rights,
decision-making capacity, and appreciation of the sig-
nificance of the rights based on one’s knowledge of
how the legal system works. Thus, while suspects may
understand that they have a right to defense counsel, an
intelligent waiver of the right to counsel cannot be
made if they erroneously believe that a defense attor-
ney would only work on behalf of innocent defendants.

Evaluation of a defendant’s competency to confess
requires a comprehensive forensic evaluation. An
extensive clinical history, examination of mental status,
and record review are generally combined with psycho-
logical testing to assess a defendant’s cognitive and
emotional functioning. The focus is directly on the psy-
chological functioning that would have been displayed
at the time of the police questioning. Given that the
evaluation must be functionally based—that is, clini-
cally relevant data should be integrated with the appro-
priate legal criteria (i.e., knowing, intelligent, and
voluntary), the mental health professional must specif-
ically assess behavior relevant to the legal criteria.
Thomas Grisso developed four psychological tests to
aid in the assessment of a juvenile’s or an adult’s abil-
ity to make a knowing and intelligent waiver of rights.
Although these tests (like any other test) are subject to
misuse, if used properly as part of a comprehensive
competency assessment, they can provide useful data to
the clinician and, ultimately, to the trier of fact.

The assessment of competency to confess must also
take into consideration the complexity of the wording of
the rights. In general, the Miranda warnings are written
at approximately the seventh-grade level of reading
comprehension. Yet the complexity of the wording of the
rights varies greatly within and between jurisdictions.

Research has shown that 23% of adults do not
understand at least one of the four Miranda rights.

Moreover, 70% of adult nonoffenders and 43% of
adult offenders erroneously believe that the right to
remain silent is revokable by the judge. Juveniles aged
14 years and below do not understand their rights as
well as older juveniles and adults. With juveniles and
adults, intelligence is positively correlated with
Miranda comprehension.

I. Bruce Frumkin

See also Capacity to Waive Rights; Confession Evidence;
Grisso’s Instruments for Assessing Understanding and
Appreciation of Miranda Rights; Reid Technique for
Interrogations
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COMPETENCY TO STAND TRIAL

The legal standard for competency to stand trial in the
United States was articulated by the U.S. Supreme
Court in Dusky v. United States (1960), wherein the
Court determined that a defendant must have “suffi-
cient present ability to consult with his lawyer with a
reasonable degree of rational understanding” and a
“rational as well as factual understanding of the pro-
ceedings against him” (p. 402). Mental health profes-
sionals are called on to assist the courts by evaluating
defendants’ competency to stand trial, often aided by
assessment tools designed specifically for this pur-
pose, and by providing treatment for the restoration of
competency in incompetent defendants. Psychological
research in this area has examined the reliability of
competency assessments, the characteristics of defen-
dants deemed incompetent to stand trial, and the char-
acteristics associated with restorability.
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Competency to stand trial is the most common type
of criminal forensic evaluation, with approximately
60,000 evaluations conducted annually in the United
States. That is, between 2% and 8% of all felony
defendants are referred for evaluations of competency
to stand trial each year. The issue at stake in an evalu-
ation of competency to stand trial is the defendant’s
current mental functioning; this is often confused
with criminal responsibility (insanity), wherein the
issue at stake is the defendant’s mental state at the
time of the offense. The prohibition against trying an
incompetent defendant dates back to at least the 17th
century and serves the dual purpose of ensuring a fair
trial for the defendant and preserving the dignity of
the adversarial process.

Competency to stand trial is but one type of com-
petency that falls under the larger, more encompassing
headings of adjudicative competence or competency
to proceed. The issue of a defendant’s competence
may be raised at any point in the proceedings before a
verdict is rendered; thus, competency to confess
(waive Miranda rights), competency to plead guilty,
competency to waive the right to counsel, and compe-
tency to stand trial all fall under the umbrella of adju-
dicative competence or competency to proceed.
Furthermore, the U.S. Supreme Court in Godinez v.
Moran (1993) indicated that the standards for the var-
ious types of criminal competencies (pleading guilty,
waiving counsel, and standing trial) were to be the
same. Thus, in light of the decision in Godinez as well
as the fact that upward of 90% of criminal cases are
resolved through the plea bargaining process rather
than by going to trial per se, evaluations of compe-
tency to stand trial necessarily include evaluation of
the defendant’s ability to plead guilty and to engage in
the plea bargaining process. The term competency to
stand trial has begun to be replaced by the term com-
petency to proceed in some states, but for the purpose
of remaining true to the literature and commentary
that have developed up to this point, the term compe-
tency to stand trial is used in this entry.

Legal Standard and Procedures

Since 1960, every state has adopted the Dusky standard
either verbatim or with minor variations in the word-
ing. In addition, some states have elaborated their
competency statutes to include articulated standards
wherein various specific factors that must be addressed
by evaluators in a competency evaluation are set out.

The issue of a defendant’s competency to stand
trial may be raised by any party to the proceedings
(the defense, the prosecution, or the court more gener-
ally), although in the vast majority of cases the issue
is raised by the defense. A formal inquiry into a defen-
dant’s competency to stand trial must take place if a
“bona fide doubt” about his or her competency exists,
as all defendants are presumed competent.

Competency evaluations historically occurred in
inpatient settings; however, the majority of competency
evaluations now occur in community-based settings,
including mental health centers, private practice offices,
and jails. Research has indicated that approximately
20% (although this varies by jurisdiction) of all defen-
dants referred for competency evaluation are deemed
incompetent; thus, the vast majority of referred defen-
dants are competent to stand trial. Various explanations
for the high rate of competence have been put forth,
including defense attorneys using the referrals as “fish-
ing expeditions” to attempt to gather information that
may be helpful in their defense or to investigate the fea-
sibility of a later insanity plea. Others suggest that these
referrals are made to prolong the amount of time it
takes to get to trial, thus giving the defense (or perhaps
the prosecution) more time to prepare the case; to have
a mentally ill defendant hospitalized or treated when he
or she will not voluntarily undergo hospitalization or
treatment; or so that prosecutors and/or defense attor-
neys may guard against the possibility of a later appeal
on the grounds that an individual with a known history
of mental illness was allowed to proceed to trial under
the presumption of competence. It is unclear how often
the aforementioned reasons serve as the primary ratio-
nale for requesting a competency evaluation. In addi-
tion, it is important to acknowledge that the procedures
used in various jurisdictions may account for the differ-
ing rates of incompetence. For example, in jurisdictions
that use a screening process to eliminate those who are
clearly competent from further evaluation, a higher rate
of incompetence would be expected among defendants
who undergo a formal evaluation of competency to
stand trial.

Depending on the jurisdiction, one or more mental
health professionals will evaluate a defendant’s com-
petency to stand trial and submit the results of this
evaluation to the court in the form of a written report.
A hearing on the issue of competency may take place;
however, in most instances, this does not occur.
Instead, the court usually renders a decision regarding
the defendant’s competency on the basis of the mental
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health professional’s report. Although the determina-
tion of a defendant’s competency status is a legal deci-
sion, research has shown that the courts typically
concur with the opinion of mental health profession-
als. In fact, some research has indicated rates of agree-
ment between the court and the evaluator to be greater
than 95%.

Defendants who are found competent by the court
will proceed with their case, whereas those who are
found incompetent will, in most instances, be ordered
by the court to undergo treatment for the purpose of
restoration of competency. Treatment for restoring a
defendant’s competency to stand trial most often
occurs on an inpatient basis, although some states
have moved toward a “least-restrictive” alternative,
which allows for the possibility of outpatient treat-
ment. Generally, most defendants are restored to com-
petency within a 1-year period. Once restored, the
defendant resumes with his or her legal proceedings.
Those defendants who cannot be restored to compe-
tency will generally have their charges dismissed or
nolle processed.

Until the 1970s, incompetent defendants were
often committed to lengthy periods of confinement in
state maximum-security units, even though they were
neither tried nor convicted of a crime. In 1972, the
U.S. Supreme Court in the case of Jackson v. Indiana
decided that incompetent individuals could not be
held for “more than a reasonable period of time nec-
essary to determine whether there is a substantial
probability” that they will regain competency in the
foreseeable future (p. 738). The Court, however, did
not give any indication as to what might be considered
a “reasonable” period of time. As a result of the
Jackson decision, many states amended their statutes
to include either language similar to Jackson or spe-
cific timelines for determining whether someone
might be restored to competency.

With respect to the issue of medication, the U.S.
Supreme Court in a series of decisions has indicated
that a defendant may be forcibly medicated to restore
competency under certain conditions, including an
“overriding justification and a determination of medical
appropriateness” (Riggins v. Nevada, 1992); its being
essential to the safety of the defendant or the safety of
others (Riggins v. Nevada, 1992; Washington v. Harper,
1990); or a finding that the medication is likely to
restore competency and will not result in side effects
that might affect a defendant’s ability to assist counsel
and alternative and less intrusive methods are not 

available (Sell v. United States, 2003). Thus, for the
purpose of restoring competency, it seems that the right
of a defendant to refuse medication is significantly lim-
ited. In this instance, it appears that the government’s
interest in trying a competent defendant carries more
weight than a defendant’s right to refuse medication.

CCoommppeetteennccyy  EEvvaalluuaattiioonn

At its most basic, the evaluation of a defendant’s
competency to stand trial involves an assessment of
the psycholegal abilities required of the defendant (as
per the relevant legal statutes of the jurisdiction), an
assessment of the current mental status of the defen-
dant, and a determination of whether a linkage exists
between any psycholegal deficits that may be evident
and any mental disease or defect that may exist. Thus,
a mental disease or defect serves as a prerequisite for
a determination of incompetency, and any deficits in
the relevant psycholegal abilities must be linked to
this mental disease or defect. In addition, the evalua-
tion of these components must occur within the spe-
cific context of the defendant’s particular case. That
is, the complexities of the particular case must be con-
sidered as well as, and in conjunction with, the spe-
cific abilities of the particular defendant.

Numerous forensic assessment instruments have
been developed to aid in the evaluation of competency
to stand trial. A full review of these instruments is
beyond the scope of this entry, but the interested
reader is referred to the cross-references listed below
for more information. The instruments that have been
developed range from simple checklists with little to
no empirical support to detailed measures that have
been developed and investigated with the highest level
of scientific rigor. Some tools, such as the Fitness
Interview Test–Revised, can be used either as a screen
to help systematically identify individuals in need of
further evaluation or as a means of structuring a more
detailed competency evaluation. Others, such as the
MacArthur Competence Assessment Tool–Criminal
Adjudication or the Evaluation of Competence to
Stand Trial–Revised, provide for a detailed assess-
ment of competency-related abilities, to be used in
conjunction with additional assessment with respect
to the defendant’s particular case. In addition, other
instruments have been developed for use with specific
populations of defendants, such as the Competence
Assessment for Standing Trial for Defendants With
Mental Retardation.
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Research has demonstrated that there is generally
good agreement among evaluators with respect to
overall decisions regarding competency; however,
examiner agreement falls significantly when specific
psycholegal deficits are examined. Research has indi-
cated that examiner agreement reaches 80% or higher
for overall decisions regarding competency but that it
falls to about 25% across a series of competency
domains. Of course, it is the more difficult cases, the
gray-area cases in which competency is truly a serious
question, that are of the greatest concern and for
which no research is available.

Given the low base rate of incompetence, high levels
of agreement among examiners on the issue of a defen-
dant’s overall competence are to be expected; however,
high levels of reliability do not ensure that valid deci-
sions are being made. Validity is difficult to assess
because of the criterion problem; that is, there is no true
criterion for competency and thus no way to determine
whether decisions that have been made about a defen-
dant’s competency are accurate. It is impossible to fully
assess predictive validity as only those defendants who
are considered competent are allowed to proceed; thus,
we have no way of knowing whether a defendant who
was considered incompetent was actually unable to per-
form the abilities required of him or her.

CChhaarraacctteerriissttiiccss  ooff  IInnccoommppeetteenntt  DDeeffeennddaannttss

The vast majority of the research that has been con-
ducted on competency to stand trial has examined the
characteristics of and differences between competent
and incompetent defendants. The constellation of
characteristics held in common by defendants referred
for evaluations of competency include being male,
single, or unemployed; living alone; having a history
of contact with both the criminal justice and the men-
tal health systems; and being diagnosed with a major
mental disorder.

The individuals who are found incompetent to stand
trial generally show the following characteristics: poor
performance on psychological tests that measure a
defendant’s legally relevant functional capacities,
a diagnosis of psychosis, and psychiatric symptoms
indicative of severe psychopathology. In addition,
diagnoses of schizophrenia, mental retardation, mood
disorders, and organic brain disorders have all been
found to be strong predictors of incompetency.

Direct comparisons of competent and incompetent
defendants reveal that incompetent defendants are

significantly more likely to be single, unemployed,
charged with a minor offense, and diagnosed with a
psychotic disorder and significantly less likely to be
charged with a violent crime and to have substance
use disorders than are competent defendants.

CCoommppeetteennccyy  RReessttoorraattiioonn

In light of the Supreme Court’s decision in Jackson
(discussed above), most jurisdictions now require
evaluators to provide an opinion regarding the restor-
ability of a defendant who is considered incompetent
to stand trial. In general, evaluators are usually
required to provide information to the court on
whether the defendant can be restored to competency
(or the probability of restoration occurring) and what
the available treatment options are for the defendant.
In addition, some jurisdictions require the evaluator to
provide an estimate of the time frame required for
restoration. Generally, many defendants are restored
to competency within 6 months, and the vast majority
are restored within a 1-year period.

Although a full discussion of competency restora-
tion is beyond the scope of this entry, some research has
examined the characteristics of restorable and nonre-
storable incompetent defendants. In general, this
research has indicated that those defendants considered
to be restorable tend to be younger and are more likely
to have a previous criminal history and a nonpsychotic
diagnosis than their unrestorable counterparts.

Patricia A. Zapf and Virginia G. Cooper

See also Competency, Foundational and Decisional;
Competency, Restoration of; Competency Assessment
Instrument (CAI); Competency Screening Test (CST);
Competency to Waive Counsel (Proceed Pro Se);
Evaluation of Competence to Stand Trial–Revised
(ECST–R); Fitness Interview Test–Revised (FIT–R);
Georgia Court Competence Test (GCCT); Interdisciplinary
Fitness Interview (IFI); MacArthur Competence
Assessment Tool for Criminal Adjudication (MacCAT–CA)
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COMPETENCY TO WAIVE APPEALS

Appellate review of a felony conviction is a constitu-
tional right. The validity of a relinquishment of this
or any other constitutional right rests on whether the
waiver is made knowingly, intelligently, and volun-
tarily. There are two distinct arenas where waivers of
appeals are encountered: plea bargains in criminal
cases and death-sentenced inmates “volunteering” for
execution. Though waivers of appellate review in
plea bargains are legally complex, they are not philo-
sophically, ethically, or forensically problematic.
This is largely because the defendant makes an elec-
tion that, viewed from both subjective and external
perspectives, is in his self-interest. A waiver of appel-
late review by a death-sentenced inmate, however, is
fraught with philosophical and ethical dilemmas, as
well as forensic evaluation ambiguities. This situa-
tion is compounded because the U.S. Supreme Court
has not articulated clear standards or procedures for
evaluation of the competency of death-sentenced
inmates to waive appellate review. Accordingly,
forensic evaluations of this issue by mental health
professionals are at best comprehensive and highly
descriptive in nature.

Waiver of Appeals in Plea Bargains

Depending on the jurisdiction, a waiver of the right to
appellate review may be required of a defendant as a
condition for a plea bargain. A waiver under these cir-
cumstances can be viewed as analogous to the defen-
dant entering into a contract that is perceived to be
most beneficial (or least onerous) to the defendant, as
well as contributing to a more efficient administration
of justice. Critics, however, note that a waiver of
appeals as a precondition for securing a plea bargain
is inherently coercive. Furthermore, such a waiver is
invariably unknowing, as at the time of the waiver, the
defendant may not yet have been sentenced or may
not recognize limitations in the effectiveness of coun-
sel, sentencing in excess of the statutory maximum,
racially based sentencing, and so forth.

Though these opposing considerations result in a
complex legal analysis, waivers of appeals in a plea bar-
gain are not forensically, philosophically, or ethically
problematic. Forensic evaluations of the competency to
make such a waiver are routinely subsumed within the
broader consideration of competency to stand trial.
There is little philosophical tension, as the defendant
making this election is typically acting in rational 
self-interest—that is, to secure a less severe sentence.
Furthermore, this plea bargain and the associated waiver
of appeals are usually accomplished with the advice,
participation, and assistance of defense counsel, whose
role of facilitating the most advantageous outcome for
the defendant is ethically straightforward.

Complexities in Waiver of Appeals
Among Death-Sentenced Inmates

Waivers of appellate review among death-sentenced
inmates are notably different from those routinely
encountered at plea bargaining. Whereas the defen-
dant in a plea bargain may quite rationally waive
appeals as part of obtaining a more favorable sen-
tence, such a waiver by a death-sentenced inmate rep-
resents an acceleration of the arguably more onerous
punishment of execution. This volunteering, as it
were, for death cuts against basic expectations of self-
preservation and, accordingly, immediately raises
questions regarding the rationality and motivations of
such a determination. Equally problematic, the volun-
teering death-sentenced inmate is at cross-purposes
with appellate counsel, who are likely to regard that
they are ethically bound to delay or seek relief from
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the death sentence. Not uncommonly, the desire of the
death-sentenced volunteer to accelerate execution is
not shared by his or her family, who may seek stand-
ing to intervene as a “next friend” and continue with
the appellate review.

A decision by a death-sentenced inmate to func-
tionally accelerate execution by forgoing appeals cre-
ates significant tension between competing rights 
and imperatives. On the one hand, competent adults
(including death-sentenced inmates) are accorded
some self-determination regarding their own mortal-
ity. For example, an individual can elect to forgo or
discontinue medically indicated treatment even if
death is the predictable result but is barred from com-
mitting suicide or seeking physician-assisted death.
There is an analogous conundrum of determining
where a rational determination that solitary confine-
ment awaiting an inevitable death is more onerous
than death stops and state-assisted suicide begins.

Counterbalancing the right to self-determination
among death-sentenced inmates, Justice John Marshall
expressed in his dissenting opinion in Whitmore v.
Arkansas (1990) that society has an interest in pre-
serving the integrity of the criminal justice system and
safeguarding the reliability of the application of capi-
tal punishment. Meaningful appellate review was
made central to the reliable administration of the
death penalty in Gregg v. Georgia (1976). How is 
the death penalty as a legitimate sanction preserved if
a death-sentenced inmate who is innocent or who has
been sentenced in a constitutionally flawed trial is
allowed to “volunteer” in order to escape the travails
of confinement?

Finally, there is tension between the complexity of
appellate review and the limited literacy and legal
sophistication of most capital offenders. Both direct
appeals and postconviction review are extended, com-
plicated, and tortured processes. Capital offenders may
have difficulty in fully comprehending the associated
legal issues or realistically evaluating their potential
for success, rendering the “knowing and intelligent”
condition illusory. Similarly, the concrete and rigid
thinking associated with limited intelligence or neu-
ropsychological deficits may interfere with effective
problem solving and a realistic appraisal of available
options, even while making “logical” arguments.

The “voluntary” factor is also a complex consider-
ation among death-sentenced inmates who seek to
waive their appeals. This complexity is a function of
both internal and external experience. A history of

family dysfunction, substance dependence, and neu-
ropsychological insults and findings as well as limited
intelligence and literacy deficits are common among
death-sentenced inmates. Such a background would
be expected to reduce resilience. Not surprisingly,
rates of depression and other psychological disorders
among death-sentenced inmates are relatively high.
Furthermore, the chronic stress of being under a sen-
tence of death is not insignificant. These psychologi-
cal experiences leave logic intact but significantly
intrude on the death-sentenced inmate’s “free will.”

These internal reactions may be aggravated by the
arduous conditions of confinement on death row. Quite
simply, many death-sentenced inmates who seek to end
their appeals do so because they find the conditions on
death row to be intolerable. This is not a surprising
reaction. In most jurisdictions in the United States,
death-sentenced inmates are held in solitary confine-
ment in cramped cells, in death-segregated units, with
severe restriction of activities or interaction with others.
These conditions have been identified as both psycho-
logically destabilizing and inherently coercive. The
coercive implications of death row confinement in
waivers of appeal have gained additional salience from
research by Cunningham and colleagues demonstrating
that death-sentenced inmates who were mainstreamed
in the Missouri Department of Corrections with non-
death-sentenced inmates were not a disproportionate
source of violence. The combined effects of premorbid
psychological vulnerability, depression, chronic stress,
and extraordinarily restrictive confinement have been
identified by international courts (e.g., Soering v.
United Kingdom, 1989) as giving rise to “death row
syndrome,” a legal rather than psychological classifica-
tion intended to reflect the coercive totality of circum-
stances impinging on death-sentenced inmates.

Supreme Court Guidance 
on Competence to Waive 
Death Sentence Appeals

The U.S. Supreme Court has not provided a clear
standard for determining the competence of death-
sentenced inmates to waive their appeals. In Rees v.
Peyton (1966), the Court opined that the inquiry
should be directed to

whether he has capacity to appreciate his position
and make a rational choice with respect to continuing
or abandoning further litigation or on the other hand
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whether he is suffering from a mental disease, disor-
der, or defect which may substantially affect his
capacity in the premises.

Unfortunately, the Court did not define “rational
choice” or specify the procedures the lower court
should use to determine if this standard has been met.
Subsequently, in Gilmore v. Utah (1976), the Court did
not reference the Rees decision, instead simply con-
cluding that Gary Gilmore had made a knowing and
intelligent waiver. Though the knowing and intelligent
factors implicated an inherent autonomous decision-
making consideration, an explicit “voluntary” factor
was incorporated by the Supreme Court in 1990 in
Whitmore v. Arkansas. Some additional guidance is
available from Rumbaugh v. Procunier, a 1985 U.S.
Court of Appeals for the Fifth Circuit decision that the
U.S. Supreme Court let stand by denying the petition
for a writ of certiorari. Rumbaugh sought to structure
the Rees criteria with the following questions:

• Is the person suffering from a mental disease or defect?
• If the person is suffering from a mental disease or

defect, does that disease or defect prevent him from
understanding his legal position and the options
available to him?

• If the person is suffering from a mental disease or
defect that does not prevent him from understanding
his legal position and the options available to him,
does that disease or defect, nevertheless, prevent him
from making a rational choice among his options?

Although these questions are helpful in providing a
decision tree, they do not define the critical terms.
Furthermore, they do not specify the procedures that
should be employed to elicit answers to these questions.

Evaluations of 
Death-Sentenced Inmates for
Competence to Waive Appeals

As is the case with most forensic evaluations, assess-
ments by mental health professionals of competence to
waive appeals by a death-sentenced “volunteer” are
mostly descriptive rather than conclusionary. This is
particularly important in light of the absence of a clear
definition of many of the critical elements of compe-
tence. A descriptive approach also acknowledges that
determinations of incompetence by the courts have 
significant variability in the nature and severity of the

qualifying psychological disorder, as well as the rela-
tionship of that disorder to rational decision making.
Such a highly descriptive narrative should provide a
careful analysis of the motivations for waiving appeals.
The motivations underlying such a waiver may be far
more complex and less obvious than the stated rationale
of the volunteer. Thus, it is important not only to engage
the capital inmate in discussion regarding the available
options but also to gather information on any current or
historical psychological disorders. Depressive symp-
toms and associated suicidal ideation are a particularly
important focus, as is any paranoia. Many of the consid-
erations explored in a competency-for-execution evalu-
ation are also relevant to a waiver assessment, as these
illuminate the capital inmate’s understanding of his or
her own impending death. Specific attention should be
paid to the conditions of confinement on the respective
death row and how these affect mood, future perspec-
tive, and waiver decision making. Throughout this
extensive interview with the volunteering inmate, care-
ful attention should be directed to rationality, logic,
insight, and coherence of thought.

Interviews should also be held with appellate coun-
sel, as well as prison staff, family members, and other
relevant third parties. Psychological testing, including
personality and cognitive assessment, may be helpful
in some cases to assess aspects of the inmate’s func-
tioning that contribute to his or her understanding and
motivations with respect to the waiver.

Mark Douglas Cunningham

See also Checklist for Competency for Execution
Evaluations; Competency for Execution; Competency to
Stand Trial
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COMPETENCY TO WAIVE

COUNSEL (PROCEED PRO SE)

In the United States, it is permissible, with the
approval of the judge, for a criminal defendant to act
as his or her own attorney when the case goes to court.
Legal and clinical issues related to the defendant’s
being competent to waive the right to legal represen-
tation are discussed in this entry.

In the United States, defendants accused of crimi-
nal charges are entitled to rights and protections by
the Constitution. One important right articulated in
the Sixth Amendment is that every accused person is
entitled to representation by a legal counsel. Like
other constitutional rights, the right to counsel is 
guaranteed—that is, no one, including even the judge,
can deprive the defendant of this right. However, a
defendant may request a waiver of the Sixth
Amendment right to legal representation and permis-
sion of the court to represent himself or herself—in
legal parlance, to proceed pro se.

Waiving some constitutional rights is a common
occurrence. The overwhelming majority of criminal
cases (more than 90%) are resolved through a plea
agreement between the defendant and the state, and to
enter a guilty plea, a defendant must waive the consti-
tutional rights to a trial and to confront the evidence.
When it is required that the defendant provide a fac-
tual basis or justification for the plea, he or she may
further have to waive the Fifth Amendment right
against self-incrimination.

In the context of entering a guilty plea, defendants’
waiver requests typically occur after consultation with,
and with the advice and consent of, their attorneys.
Furthermore, by their nature, plea agreements are about
disposition of the case; thus, defendants are commonly
well-informed about the personal consequences of
these waivers. In contrast, the request to waive the right
to counsel more often marks a rift between the client
and the attorney, and the potential impact on case 

outcome is usually not known. However, it is almost
universally agreed that the likely impact is not good, as
reflected in the adage that a defendant who proceeds
pro se “has a fool for a client and an idiot for a lawyer.”
But in the most exceptional cases, criminal defendants
likely disadvantage themselves because they might lack
the litigation skills needed to present their cases most
effectively. Nevertheless, the judge may approve a
request if he or she determines that the defendant is
competent to waive counsel.

Case law has articulated the qualities that must be
present with respect to competent waivers of constitu-
tional rights. Although there are minor variations in
language across cases, generally, the judge must
determine that the waiver is made knowingly, intelli-
gently, and voluntarily. One court stated that the judge
must determine whether the waiver was “made with
full awareness of both the nature of the right being
abandoned and the consequences of the decision to
abandon it.” The courts have not further articulated the
specific functional abilities (i.e., behavioral indica-
tors) that are required for a defendant to demonstrate
that his or her request meets these qualitative criteria.
However, the case law is clear as to what is not
required: It is not required that the judge deem the
defendant’s decision to be a prudent one, nor does the
competence determination hinge in any way on a
demonstration that the defendant has litigation skills.

When a defendant expresses the desire to waive the
right to counsel, the court, either on its own motion or
on the motion of the defense attorney, may order a clin-
ical evaluation of the defendant’s mental competence.
Presently, there are no standardized methods for psy-
chiatrists or psychologists to use to evaluate compe-
tence to waive counsel, and most such evaluations will
be based on unstructured interviews, the substance and
process of which may vary widely across examiners.
An interviewing strategy used in evaluating compe-
tence to plead guilty is embedded in the MacArthur
Competence Assessment Tool–Criminal Adjudication
and may offer some guidance for evaluations of compe-
tence to proceed pro se. Briefly, this strategy involves
having the defendant articulate what the choices are—
in this instance, proceeding with an attorney in charge
of presenting the defense or proceeding pro se. The
defendant is then asked to describe both the potential
advantages and the potential disadvantages of each
alternative. Subsequent queries require that the alterna-
tives be compared and contrasted (e.g., “Explain why
Alternative a might be better than Alternative b. Are
there some ways in which Alternative b might be better
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than Alternative a?”). A query as to the final choice and
the reasons for that choice solicits the defendant’s beliefs
about his or her case and situation, enabling the clinician
to formulate a judgment of the plausibility or rationality
and coherence of the defendant’s thinking.

Ultimately, it is the judge’s decision whether to
permit the waiver of the right to counsel. Even if the
request to waive representation by counsel is granted
and the case proceeds with the accused having pri-
mary responsibility for the defense, the judge may
still order that a lawyer be present during subsequent
proceedings and available as a consultant to the defen-
dant. Providing for such consultation, whether or not
the defendants makes use of it, is a positive gesture by
the court that attempts to ensure fairness and preserve
the dignity of the adjudicatory process.

Norman G. Poythress

See also Adjudicative Competence of Youth; Capacity to
Waive Rights; Competency, Foundational and Decisional;
Competency to Stand Trial
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COMPLEX EVIDENCE IN LITIGATION

Complex litigation tends to get framed as a problem
for the jury system, but it is more properly viewed as
a problem for any fact finder—juror, judge, arbitrator,
expert panel—and for the litigants and their attorneys.

Still, the jury framing is useful because it brings into
focus some of the resources a fact finder needs to
tackle the problem: attention, memory storage and
retrieval, education and training, and life experience.
In these respects, groups are advantaged over individ-
uals, and experts are advantaged over nonexperts.
Since judges have greater average expertise but juries
act as groups, it is difficult to identify a net advantage
either way. And, of course, accuracy is only one crite-
rion by which we evaluate legal judgment; a full
assessment requires considerations of efficiency, fair-
ness, legitimacy, and community representation.

The task of studying the topic of complex litigation
recapitulates the key features of the problem. Complex
litigation produces a vast and gnarly multidimensional
search space, yet legal fact finders and jury researchers
alike attempt to draw inferences from only fragmen-
tary glimpses of isolated regions of that space. As a
result, legal fact finders and jury researchers each com-
bine sparse data with inferences that go beyond the
data given. Theory is always important in sociolegal
research, but for this topic, it is essential if we are to
say much at all.

This entry presents a theoretical framework for eval-
uating expertise and collective decision making and
describes the research done in this area. It also exam-
ines the types of complexity with respect to the number
of parties and issues in a dispute and the amount and
complexity of the evidence presented in the trial.

Theoretical Issues

EExxppeerrttiissee

The typical jury is obviously far less expert than
the judge in one key respect—expertise on the law as
it pertains to the case. But because juries do not pro-
vide a rationale for their verdict, we only rarely know
that a jury has made a “mistake” on the law, and juries
may not feel particularly hindered by their lack of
legal expertise. What may matter far more is expertise
with respect to the technical issues that may arise at
the trial, involving the economic analysis of market
power, the engineering of heavy machinery, the etiol-
ogy of a disease, or the epidemiology of toxic expo-
sure. Here, judges may outperform the average juror;
judges are above average in education and intelli-
gence, and they may have relevant experience from
past trials. But we shouldn’t overestimate either intel-
ligence or experience. Studies of expertise show that
it can take a decade or more of concerted effort to
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develop true mastery of a technical skill. Graduate
students are highly intelligent and still struggle for
months to successfully complete their more technical
graduate courses. And today’s judges are likely to
have far less actual trial experience than their prede-
cessors of earlier generations. As a sample of the com-
munity, the jury may collectively have more relevant
expertise in nonlegal issues than the relevant judge.

GGrroouuppss  aass  IInnffoorrmmaattiioonn  PPrroocceessssoorrss

In the 1950s, Irving Lorge and Herbert Solomon
deduced that, ceteris paribus, groups are better situated
than their individual members to find correct answers.
If p is the probability that any given individual will
find the “correct” answer, then the predicted probabil-
ity P that a collectivity of size r will find the answer is
P = 1 − (1 − p)r. More recently, Lu Hong and Scott
Page have derived theorems proving that cognitively
diverse groups—defined with respect to the perspec-
tives and schemas they use to tackle a problem—can
outperform even their best members. But this model,
like that of Lorge and Solomon, proves group compe-
tence, not group performance. Empirically, we know
that performance often falls short of competence.

Both models hinge on a key premise: If at least
one member finds the answer, it will be accepted as
the collectivity’s solution—in short, “truth wins.”
This can occur only if group members recognize 
the “correctness” of a solution once it is voiced.
Unfortunately, there are two problems with this
assumption. First, Garold Stasser and his collabora-
tors have shown that not all relevant facts get voiced;
group discussion tends to focus on shared rather than
unshared information. Second, even when voiced,
correct answers are not always recognized as such. At
best, “truth supported wins”—at least some social
support is needed for a solution to gain momentum,
indicating that truth seeking is a social as well as an
intellective process. But even that occurs only for
some tasks. One such task appears to be recognition
memory; research has shown that groups outperform
their members on memory tasks. But for more com-
plex inferential tasks, members need a shared 
conceptual scheme for identifying and verifying solu-
tions. When they lack such a scheme, the more typi-
cal influence pattern is majority amplification, in
which a majority faction’s influence is disproportion-
ate to its size, irrespective of the truth value of its
position. In other words, strength in numbers trumps
strength in arguments.

In theory, collective decision making (or the statis-
tical aggregation of individual judgments) is well
suited for reducing random error in individual judg-
ments. But bias is a different story. Biases can be pro-
duced by content—inadmissible evidence or extralegal
factors such as race and gender—or by process, as
when jurors rely on an availability heuristic (over-
weighting what comes most readily to the mind), an
anchoring heuristic (insufficiently adjusting away
from an arbitrary starting value), confirmatory bias, or
hindsight bias. Analyses by Norbert Kerr, Robert
MacCoun, and Geoffrey Kramer suggest that under a
wide variety of circumstances, collective decision
making will amplify individual bias rather than attenu-
ate it. The collective will tend to amplify individual
bias when there is “strength in numbers,” such that
large factions have an influence disproportionate to
their size, as will occur explicitly in a “majority rules”
system and when the case at hand is “close” rather than
lopsided. A case can be close for several reasons, and
each may pose different challenges for the fact finder.
Facts can be ambiguous and vague; they can be clear
but may contradict each other; or they can seem clear
to each perceiver, but the perceivers may disagree on
which side the “clear” facts support. The latter is par-
ticularly likely in an adversarial setting, where jury
factions may form favoring each side of a dispute.

DDeeffiinniinngg  CCoommpplleexxiittyy

In 1987, Robert MacCoun postulated a preliminary
taxonomy of three basic categories of complexity: dis-
pute complexity (the number of parties and number of
issues in a dispute), evidence complexity (the quan-
tity, consistency, and technical content of evidence),
and decision complexity (the complexity of the law
and the complexity of the inferential steps and link-
ages required to render a verdict). In the 1990s, Heuer
and Penrod conducted the first systematic statistical
analysis of trial complexity in a field study of 160
criminal and civil trials. Judges were asked to rate the
trials on a wide array of attributes. Factor analyses
suggested three underlying dimensions, roughly over-
lapping MacCoun’s categories: evidence complexity,
legal complexity, and the quantity of information pre-
sented at trial. As in earlier work, it was found that
judge ratings of complexity were unrelated to judge-
jury agreement rates.

Both analyses treated quantity as a problem for 
the fact finder. On reflection, that doesn’t necessarily
follow. Large trials are extended over long time 
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periods. Citizens who are able to track the plot com-
plexities of soap operas such as All My Children or the
team lineups of the NBA clearly have the resources to
track large arrays of factual data. Indeed, inductive
inference often gets easier with additional data, not
harder. What probably matters more is the internal
structure of the evidence—the inconsistencies and
contingencies and interdependencies.

Evidence Complexity

We know very little about evidence complexity in
the trial context, but there are much larger bodies of
research on deductive and inductive inference in non-
legal tasks. In approaching this literature, it is useful
to keep two distinctions in mind. One is between the
two criteria for validity: correspondence versus coher-
ence. Correspondence considers whether our infer-
ences match the empirical facts; coherence considers
whether our inferences “hang together” in a manner
consistent with the normative standards of deductive
logic, Bayesian updating, and the like. The second
distinction is between competence and performance.
Competence describes what we are capable of achiev-
ing; performance describes what we actually achieve.
A disproportionate amount of work has been done in
the “coherence/performance” cell. We know that
people routinely violate normative inference stan-
dards for even fairly simple tasks, and they do so sys-
tematically rather than randomly, through the use of
heuristics. But various lines of evidence from the
other three cells suggest that people—and honeybees,
birds, and other organisms—are competent to perform
inferences of remarkable complexity and sophistica-
tion in some settings. This work suggests that compe-
tence may exceed the performance we often observe
and that the structure and sampling of evidence (and
the match of data to our specific competencies) may
be what closes that gap. So the applied challenge is to
discover ways of restructuring fact-finding procedures
to bring performance closer to competence.

David Schum (using a Bayesian perspective) and
Nancy Pennington and Reid Hastie (using narrative
schemas or “stories”) have done much to elucidate
how the internal structure of evidence gets cognitively
represented and analyzed by fact finders. (Much of
this work has been collected in Hastie’s edited volume
Inside the Juror.) Schum’s work shows that people can
sometimes perform better when tackling small, piece-
meal inferences rather than larger, more global infer-
ences. Pennington and Hastie show how the temporal

ordering of evidence at trial can facilitate (or interfere
with) fact finders’ ability to form coherent narratives.
Unfortunately, the adversarial setting poses difficul-
ties very different from those one might encounter
when mastering skills such as reading or learning to
use a computer program. Evidence structures aren’t
neutral; some favor one litigant at the expense of
another. Indeed, lawyers with weak cases may even
seek to undermine clarity.

Highly technical evidence involving statistics,
chemistry, engineering, or economics poses additional
problems. The amount of time experts spend in
explaining highly technical concepts at trial falls well
short of the time one spends learning in a semester-
long course (without prerequisites!), though it still
greatly exceeds what we can usually simulate in a
mock jury experiment. Nevertheless, it seems likely
that fact finders rely heavily on heuristic cues (“lots of
charts,” “sure looked smart”) to compensate for their
limited understanding of the material. Thus, Joel
Cooper and his colleagues found that jurors were
influenced by the content of expert testimony on the
medical effects of polychlorobiphenyls (PCBs) when
it was relatively simple but relied on the witness’s cre-
dentials when the testimony was complex.

Dispute Complexity

Much of what we know about how juries handle dis-
pute complexity comes from an important program of
research by Irwin Horowitz and his collaborators. They
found that mock jury verdicts are systematically influ-
enced by the size and configuration of the plaintiff pop-
ulation. Aggregating multiple plaintiffs into a single
trial appears to increase the likelihood that the defen-
dant will be found liable, but each plaintiff’s award may
be smaller than in a consolidated trial. There are simi-
lar trade-offs involved in trying all the issues together
versus bifurcating (or trifurcating) the trial into seg-
ments addressing causation and liability versus com-
pensatory versus punitive damages—unitary trials may
increase liability but lower damages. These effects are
not neutral with respect to the parties, but bifurcation
may be justified on procedural grounds because it
appears to improve the quality of the decision process.

Conclusions

If judges clearly outperformed juries as legal fact find-
ers in complex cases, we would face a dilemma. But
we don’t. Neither theory nor research indicates that
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judges are superior to juries in complex cases; it is safe
to say that both need all the cognitive help we can give
them to cope with an increasingly complex world.

Research on complexity suggests that jurors may be
better able to cope with complexity if they are encour-
aged to use the same strategies used by students who
take notes and ask questions in class. Although the
cognitive advantages of treating fact finders like active
information processors may seem obvious, some attor-
neys and judges are reluctant to cede control over the
case, in whatever small measure. But research shows
that while these innovations help only modestly, they
also do little or no observable harm.

Robert MacCoun

See also Jury Competence; Jury Decisions Versus Judges’
Decisions; Jury Deliberation; Jury Reforms; Statistical
Information, Impact on Juries
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COMPUTER-ASSISTED LINEUPS

Many people are familiar with the live lineups and
photo lineups shown in television crime dramas.

Increasingly, however, police departments are making
use of computer technology to construct lineups and
administer them to witnesses. Computer technology
can be used to build better lineups by tapping into
larger databases of faces to provide better choices to
witnesses as well as to provide flexibility and efficiency
to officers in the office or the field. Computer-assisted
lineups can be administered either simultaneously or
sequentially, and they have the added benefits of being
programmed exactly to department policy and preserv-
ing lineup administration procedures and choices.

Lineup Construction

Researchers at the University of Northern Iowa have
developed a Web-based program that allows officers
to construct a lineup in the office or in the field.
Internet capability (via modem, cable, wireless, or cell
phone) allows the computer to link to a central data-
base of faces that can be searched on the basis of a
description of the perpetrator. The officer can then
construct the lineup. Researchers use a method to
evaluate lineups in order to determine if nonsuspect
lineup members are serving as adequate fillers. This is
referred to as a mock witness evaluation, and it
involves providing a person who is not the actual wit-
ness with a description of the suspect. The mock wit-
ness is then given a lineup and asked to pick out the
suspect. If mock witnesses can pick out the suspect at
a greater than chance rate, the lineup is said to be
biased. Typically, the realization that a lineup is biased
occurs well after the lineup administration procedure,
usually at the criminal trial. However, the computer-
ized method allows for a mock witness test to be con-
ducted during the course of the investigation, and in
the event that the lineup is biased, new lineup mem-
bers can be selected, thereby avoiding biased lineups
being shown to witnesses. The police can accomplish
this by sending the lineup and the description of the
suspect to officers not associated with the case (across
the hall or the state), providing for the lineup to be
evaluated prior to administering it.

Lineup Presentation

Police lineups in the United States have traditionally
been administered by presenting the witness a photo
array, typically arranged six photos to a page. (These
are sometimes referred to as “6-packs.”) In this type of
lineup, photos are presented simultaneously, and the
witness chooses a photo by pointing at or stating the
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position number of the lineup member. There has been
a recent movement toward administering lineups
sequentially, so that witnesses see only one photo at a
time. Unlike the simultaneous lineup, in which there
is only one lineup decision, witnesses make a decision
for each photo in the sequential lineup (“yes” or
“no”). One benefit of the sequential lineup is that it
has been demonstrated to reduce false identifications
of innocent individuals.

Administrator Bias

An additional benefit of the sequential method is that
the photos can be randomized so that the administrator
does not know which photo the witness is looking 
at, reducing the likelihood of administrator bias.
Administrator bias occurs when the administrator inad-
vertently gives cues to which photo belongs to the sus-
pect. When neither the administrator nor the witness
knows who the suspect is, the procedure is referred to
as “double-blind” administration. Computer-assisted
lineups provide for reduced interaction between admin-
istrator and witness, which greatly reduces the uninten-
tional cues that can pass from the administrator to the
witness.

Policy and Procedures

Law enforcement agencies typically have procedures
for how lineups should be administered. However,
deviations in procedure can easily occur when using
traditional hard-copy lineup administration. Not only
do computers have the capability to monitor and col-
lect an enormous amount of information, they can also
be programmed to administer the lineup exactly in
accordance with policy and procedures. The adminis-
trator needs only to start the program and then can
minimize his or her presence. Computers have the
additional benefit of providing both written and audio
instructions in any language. Lineups can be adminis-
tered either simultaneously or sequentially. Lineup
members can be randomly assigned to new positions
each time the lineup is presented, with the administra-
tor keeping accurate track of the position of each
lineup member while recording the time taken to make
each lineup decision. Many computers are equipped
with condenser microphones and video cameras, thus
enabling recording of the exact cursor location as well
as audio and video of the event. Depending on the pro-
cedures, confidence can be measured for each lineup
decision or after the lineup is complete.

Lineup Preservation

Once a lineup decision has been made, the identification
information must be recorded and preserved. A multi-
tude of problems can occur in the preservation of hard-
copy lineup information: Information about where the
photos were gathered from and who the photos repre-
sent, along with administration information (who
administered the lineup, the date and time, etc.), can eas-
ily get lost or not be recorded at all. Evidence obtained
using computers can be better preserved than evidence
from traditional hard-copy lineups. Lineup evidence in
the form of data, photos, audio, and video (including a
replay of the entire identification event) can be stored on
the computer and automatically copied to a DVD, and it
can be uploaded to a departmental server and stored 
on backup drives for later review by researchers, law
enforcement personnel, attorneys, or jurors.

Showups

Many identifications occur shortly after the commis-
sion of a crime because law enforcement officers
often apprehend suspects in the vicinity of the crime.
When this occurs, the law enforcement personnel will
either bring the witness to the location where the sus-
pect was apprehended or take the suspect to the wit-
ness. Either way, this is referred to as a showup.
Showups are problematic because both the law
enforcement officer and the witness know who the
suspect is. Researchers at the University of Northern
Iowa have begun experimenting with using handheld
personal digital assistants (PDAs) in lieu of showups.
PDAs have the ability to take a photo of the suspect
and send the photo to a centralized location, either by
phone or by WiFi. Technicians at the centralized loca-
tion can then construct a lineup around the photo and
transmit the lineup back to the PDA, allowing the offi-
cer to administer a sequential lineup to the witness.
One added benefit is that the lineup can be transferred
from the suspect’s location to the witness’s location,
involving less physical transfer of people and PDAs.
The handheld PDA has many of the capabilities of
desktop or laptop computers, including playing sound
instructions, audio recording the witness’s identifica-
tion, and transferring the evidence back to a central-
ized location for preservation.

Otto H. MacLin

See also Lineup Filler Selection; Showups; Simultaneous and
Sequential Lineup Presentation
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CONDITIONAL RELEASE PROGRAMS

Conditional release programs for persons acquitted by
reason of insanity (not guilty by reason of insanity or
NGRI) are designed to maximize public safety while
meeting the courts’ mandate that some individual liber-
ties be protected. These programs developed as a result
of the state and federal court decisions in the 1960s,
which required that this population be provided with
commitment procedures similar to civil commitment.
Prior to these decisions, persons found NGRI were
given an automatic, indefinite “life sentence” to maxi-
mum-security state psychiatric hospitals for crimes
ranging from shoplifting to murder. Under the new
laws, persons committed as NGRI had to meet the com-
mitment requirements of civil patients—that is, mental
illness and dangerousness. Their continued commit-
ment had to be periodically reviewed, and if they no
longer met the commitment standards, they were to be
released. Concerned with releasing what were believed
to be “dangerous” offenders with mental illness into the
community, states created a new category of posthospi-
talization supervision—conditional release. Research
suggests that both goals were met in that insanity
acquittees no longer languished in hospitals with no
hope of being released and those who remained danger-
ous and mentally ill remained in a secure facility.

The other major watershed event that affected the
insanity defense, especially release procedures, was
the NGRI acquittal of John Hinckley from the charge
of attempting to assassinate President Ronald Reagan
in 1981. Following Hinckley’s 1982 acquittal, the most
common type of legal change in this area of law was in
postacquittal procedures. Most states responded by
providing shared responsibility between the trial court

and the clinicians responsible for the day-to-day inpa-
tient treatment of the committed population. Until
then, hospital clinicians or the county court where the
hospital was located had made the release decisions.
Hinckley’s acquittal further decreased the already
declining popularity of the insanity defense among the
public. He eventually received a number of 1-day con-
ditional releases under the supervision of his parents in
2003, more than 22 years after his actions. His release
was widely opposed by the victims’ families, the
Justice Department, and many others.

Conditional release programs are often referred to
as “mental health parole or probation,” but they signif-
icantly differ from traditional criminal justice after-
care supervision. The major differences between the
two types of programs are in the length of the super-
vision period, the due process requirements for revo-
cation, and the agency responsible for supervision. In
most states, conditional release can be extended for
any number of reasons, including clinical concerns,
such as medication compliance; safety concerns; and
lack of adequate community placement. For most
parolees or probationers, their supervision time is
finite. A few states limit the duration of conditional
release to the maximum sentence that would have
been given by the court had the defendant been con-
victed, reducing the utility of conditional release for
less serious offenders. More often, conditional release
is a relatively unrestrained and extensive period of
community supervision and consequently makes the
insanity defense a lesser plea and outcome.

Revocation of conditional release is less difficult
than in the criminal justice system. Few states require
a formal due process hearing to revoke conditional
release, unlike criminal justice postrelease programs.
Typically, conditional release can be revoked if the
individual simply violates any term of the release.
While some states have in place more procedural safe-
guards, they are still minimal compared with other
aftercare programs. A final difference that highlights
the special circumstances of the population acquitted
NGRI is in the agency responsible for supervision.
These programs often bisect the mental health and
criminal justice systems due to the legal status of per-
sons acquitted NGRI. Because an insanity plea is an
affirmative defense, defendants admit to factual guilt
but are legally not responsible due to lack of mens rea.
Consequently, while their treatment and confinement
are provided within the mental health system across
all states, their release might be controlled to some
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extent by the criminal justice system, in particular the
county’s criminal court of commitment. This dual
responsibility can cause professional conflict and con-
fusion, making the release of insanity acquittees a
complex legal and procedural process. None of this
confusion surrounds parole or probation.

While in most states an NGRI finding leads to an
automatic inpatient evaluation, this is not the case in all
states. A few states allow the judge discretion in
bypassing an order for hospitalization. Following an
NGRI commitment, periodic reviews are conducted at
intervals designated by state law: commonly 30 days,
60 days, 90 days, 1 year, and then annually. At this
review, the treating psychiatrist or patient advocate can
recommend or request conditional release. This appli-
cation sets in motion the state’s conditional release pro-
cedures, which range from a simple approval by a judge
in the county where the acquittal was recorded to a
complex, multilayered process in which hospital, state,
and court officials are required to approve the petition.
In some states, the county judge and/or district attorney
have to approve even internal security changes, such as
from closed to open unit, or grounds privileges. The
complexity of the release procedures has an impact on
the likelihood of release, who is released, and the
length of time between approval and actual release. An
important component of conditional release is the avail-
ability of community programs to provide services to
this forensic population.

An innovative program developed in Oregon in
1978 and established in Connecticut in 1985 sought to
gain greater control over persons found NGRI. The
Psychiatric Security Review Board (PSRB) is a multi-
disciplinary independent board with full responsibili-
ties for persons found NGRI. Decision making is
highly centralized, and this board grants and revokes
conditional release and sets the terms of release. This
model has never been attempted in states with large
populations.

Most persons found NGRI and subsequently placed
on conditional release draw little, if any, public atten-
tion, and the petitions are usually supported by the
courts. Who supervises the persons on conditional
release programs varies from state to state. Many
states, in particular larger states with larger NGRI
populations, have special intensive case managers
who have experience or special training with forensic
clients. Their caseload is often smaller than in tradi-
tional aftercare programs. This common model for
conditional release leads to decentralized supervision

and decision making once the person is released. In
addition to possible revocation, conditional release
can be extended by the court, or the person can be dis-
charged from all supervision.

Lisa Callahan

See also Treatment and Release of Insanity Acquittees

Further Readings

Appelbaum, P. S. (1994). Almost a revolution: Mental health
law and the limits of change. New York: Oxford
University Press.

Callahan, L. A., & Silver, E. (1998). Factors associated with
the conditional release of persons acquitted by reason of
insanity: A decision tree approach. Law & Human
Behavior, 22, 147–163.

Steadman, H. J., McGreevy, M. A., Morrissey, J. P., Callahan,
L. A., Robbins, P. C., & Cirincione, C. (1993). Before and
after Hinckley: Evaluating insanity defense reform. New
York: Guilford Press.

CONDUCT DISORDER

Conduct disorder (CD) is a repetitive and persistent
pattern of behavior that violates the rights of others or
age-appropriate norms and causes significant impair-
ments in various domains of functioning. CD accounts
for a substantial number of youths who enter into
mental health facilities in the United States and
Canada, and for this reason it is an important disorder
for researchers to investigate and for clinicians to
treat. Although CD continues to be problematic for
the individual and society, remarkable progress has
been made in our understanding of CD. Subtyping
approaches have helped reduce some of the hetero-
geneity of the disorder and provide a better under-
standing of the potential etiologies associated with
various types of CD. In addition, intervention pro-
grams have been developed that have been shown to
be effective. These treatment programs tend to be
intensive and multimodal, focusing on working with
the youth to reduce CD symptoms but also providing
parent training to improve attachment as well as
parental monitoring and supervision practices. It is
hoped that future research focusing on further refining
the subtypes of CD and determining interventions that
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are most effective with specific subtypes of youth will
assist mental health professionals in reducing CD
symptoms and the concomitant costs to society.

Definition and Subtypes

According to the Diagnostic and Statistical Manual of
Mental Disorders (fourth edition, text revision; DSM-
IV-TR), CD is a repetitive and persistent pattern of
behavior that violates others’ rights or age-appropriate
norms and causes clinically significant impairments in
various domains of functioning. For example, symp-
toms of CD may include aggression, damaging prop-
erty, and lying. For a diagnosis of CD, the youth must
have evidenced 3 of the 15 symptoms within the past
12 months, with at least 1 symptom being present for
the past 6 months.

Because youths with CD are a heterogeneous group,
various attempts have been made to identify subtypes
of CD for informing etiology and intervention 
strategies. Earlier versions of the DSM differentiated
between socialized versus undersocialized and aggres-
sive versus nonaggressive dimensions. The socialized
subtype was characterized by covert and overt antiso-
cial behavior committed within the context of groups,
whereas the undersocialized subtype was characterized
by assaultive behavior that was carried out alone.

The current version of the DSM in part incorporates
Terrie Moffitt’s taxonomy and differentiates subtypes
based on the age of onset: The childhood-onset and
adolescence-onset subtypes are defined by characteris-
tics of the disorder being present before and after the
age of 10, respectively. This classification is intended
to distinguish the life-course-persistent antisocial
youth from the adolescence-limited antisocial youth, a
potentially less serious subtype of CD. In support of
this distinction, research by Paul Frick and Jeffrey
Burke and colleagues has found that childhood-onset
CD is associated with temperament and family dys-
function, whereas adolescence-onset CD is associated
with delinquent peer affiliation. Furthermore, early
onset is associated with the persistence of CD and an
increased likelihood of violent and criminal behavior.

Two other classification systems include differenti-
ating CD into overt and covert subtypes and on the
basis of two common co-occurring disorders, attention
deficit hyperactivity disorder (ADHD) and anxiety.
Research by Jeffrey Burke and colleagues and Paul
Frick and colleagues suggests that there is some evi-
dence for the utility of these distinctions. The presence
of covert symptoms is associated with the persistence

of CD, and youths with both CD and ADHD engage in
a greater variety of delinquent behaviors and are more
violent. In contrast, youths with both CD and anxiety
display fewer impairments in peer relationships and
have fewer police contacts.

Prevalence and Impact

According to the DSM-IV-TR, the prevalence of CD
ranges from 1% to more than 10% in the general pop-
ulation. Large-scale population studies report preva-
lence rates ranging from 3% to 10% in nonclinical
samples. Prevalence rates by gender are reported to
range from 2% to 16% in boys and 1% to 9% in girls.
The differences in prevalence rates are likely due to
differences in the age of the youths sampled, CD cri-
teria, time frame, and method of assessment.

The negative consequences associated with CD
affect a variety of domains, including education (e.g.,
poor academic performance), employment (e.g.,
increased likelihood of the need for financial assis-
tance), relationships (e.g., peer rejection), mental
health (e.g., substance abuse), and criminality. Second,
a diagnosis of CD can increase one’s risk for other
psychiatric and emotional disorders. The most well-
established outcome is the link between CD and anti-
social personality disorder (APD) in adulthood, on the
assumption that there is a developmental progression
between the disorders. Research by Lee Robins sug-
gests that between 25% and 40% of children with CD
will meet the diagnostic criteria for APD.

Finally, CD is one of the most costly diagnoses in
terms of involvement with mental health services and
the criminal justice system. Youths with CD use a vari-
ety of services, including additional school resources,
social services, general health services, inpatient and
outpatient mental health services, and juvenile justice
services. Research by Michael Foster and Damon Jones
indicates that the cost of services used by the average
youth with CD exceeds $14,000 per youth by the end
of adolescence and the cost of total expenditures across
adolescence is approximately $70,000 more than for
youths without any behavioral disorders. Research by
Stephen Scott and colleagues indicates, in more general
terms, that children with CD cost 10 times more than
those without CD.

Conduct Disorder and Psychopathy

Research by Paul Frick and Donald Lynam sug-
gests that psychopathy and a callous and unemotional
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interpersonal style may identify a subtype of child-
hood-onset CD. More important, the presence of cal-
lous-unemotional traits may provide the necessary
developmental link between CD and psychopathy.
Cross-sectional studies have found that antisocial
youths with callous-unemotional traits exhibit a
greater number, variety, and severity of conduct prob-
lems and more severe forms of aggression. Children
with CD and callous-unemotional traits also evidence
a preference for thrill-seeking activities, possess a
reward-dominant response style, and demonstrate less
anxiety. Further support for this distinction is the find-
ing that genetic factors appear to play a larger role in
those with callous-unemotional traits. Finally, cal-
lous-unemotional traits are predictive of a number of
negative outcomes, including a greater number and
variety of conduct problems, higher levels of proac-
tive aggression and self-reported delinquency, more
police contacts, and a diagnosis of APD in adulthood.

Prevention and Intervention

CD is typically regarded as a disorder that is not very
amenable to treatment efforts. In fact, earlier research
suggested that the majority of early treatment efforts
have been found to be largely ineffective. Second,
treatment of CD is difficult owing to noncompliance.
Finally, certain interventions, such as peer group
strategies, can have iatrogenic effects and increase the
level and severity of antisocial behavior. Despite these
generally negative early findings with respect to the
treatment of CD, a number of interventions have been
found to be effective, including medication and vari-
ous psychosocial treatments.

For very severe cases of CD, some have suggested
that psychopharmacology may be indicated. Jeffrey
Burke and colleagues suggest that drugs such as
lithium, risperidone, and methylphenidate may be
effective for youths with severe CD. More specifi-
cally, LeAdelle Phelps and colleagues suggest that
haloperidol, clonidine, methylphenidate, and risperi-
done may be effective in reducing severe aggression
in youths with CD. However, psychopharmacology is
not recommended as the primary treatment for CD
because there is a lack of evidence that medication can
alter the symptoms of CD per se and the medications
do not have a prophylactic effect on CD symptoms.
Rather, it appears that medication is most effective in
reducing severe conduct problems in difficult cases.
Although we note these recommendations for severe
CD, we do so with caution given the lack of sound

methodological studies on the effectiveness of psy-
chopharmacological treatments for youths with CD.
Mental health professionals should carefully weigh
the costs and benefits of administering drugs in the
treatment of CD.

A number of effective behavioral and psychosocial
interventions for treating CD have been reviewed by
Alan Kazdin and Paul Frick. One of the most effective
interventions is parent management training (PMT).
The focus of PMT is to reduce problem behaviors and
increase prosocial behaviors by educating parents in
techniques such as positive reinforcement, consistent
discipline, and effective supervision. There is evi-
dence suggesting that PMT is effective in the short
term in clinical populations, reduces deviant behavior
across multiple domains, and is able to reduce prob-
lematic behaviors to within the levels of normative
youth, with benefits evident 1 to 3 years after treat-
ment. Similarly, intervention strategies that use appro-
priate parenting strategies and attachment principles
have also proved effective in terms of decreasing
externalizing and internalizing problems in adoles-
cents with CD. However, it can be difficult to motivate
parents to complete treatment programs, and there is
evidence that parent training is not always effective
with severely dysfunctional families.

Another effective treatment strategy adopts a cog-
nitive-behavioral approach, which targets deficits in
social cognition and problem solving, largely through
inhibiting impulsive or angry responding by altering
the processing of social information. A variant of this
approach is child social skills training, which focuses
on addressing interpersonal problems through tech-
niques such as anger control and coping skills. There
is some evidence for the effectiveness of social skills
training in terms of decreases in aggression and anti-
social behavior, increases in prosocial behavior in the
short term, and improved interactions with peers.
However, it can be difficult to maintain the skills over
long periods and in domains outside the therapeutic
setting. Therefore, some researchers recommend
booster sessions to maintain the effects of treatment.

A promising approach is that of multimodal inter-
ventions such as multisystemic therapy (MST), which
addresses risk at the individual, family, peer, school,
and neighborhood levels. MST involves a comprehen-
sive assessment to determine how the various levels
influence the youth’s problem behavior, and this
information is then used to develop an individualized,
intensive treatment plan. For example, parents may be
educated in how to improve communication, and
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youths may be encouraged to increase their associa-
tion with prosocial peers. There is some evidence of
the effectiveness of MST in terms of reduction in
aggressive behavior, lower rearrest rates, and fewer
days of incarceration, with the benefits maintained for
as long as 5 years posttreatment.

As noted by Paul Frick and Eva Kimonis, the gen-
eral conclusions regarding intervention for CD are
that treatment is more effective with younger children,
who exhibit less severe conduct problems; treatment
effects do not generalize across settings; and it is dif-
ficult to sustain improvements over time. Bearing in
mind these concerns, future efforts should be directed
toward determining which treatments are the most
effective at different developmental stages and for
specific subtypes of youth.

In addition to developing and administering appro-
priate intervention strategies, efforts should also be
directed toward the prevention of CD symptoms.
Interventions focus on mental illness with the goal of
reducing or ameliorating impairment, whereas preven-
tion focuses on mental health with the goal of develop-
ing adaptive, prosocial functioning. Generally, prevention
programs do not address CD directly but address the
risk factors related to CD and target youths identified as
being at high risk for developing CD. Promising pre-
vention programs include early family-based interven-
tions that provide support and services to women
during and after pregnancy, school-based interventions
that provide additional intensive classroom programs,
and community-based interventions that provide 
programs and activities in the community to promote
prosocial behavior. Some examples include the Triple-
P positive parenting program, the Fast Track program,
and the Incredible Years parenting program. Follow-up
studies with youths who received these types of inter-
ventions found that they resulted in less aggression,
fewer acting-out behaviors, lower arrest and recidivism
rates, and less severe criminal offenses.

Zina Lee and Randall T. Salekin
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CONFESSION EVIDENCE

Confession evidence is highly potent, and its incrimi-
nating effects are difficult to erase. This entry
describes the impact of confessions on jury verdicts,
examines three concerns about the way in which
juries evaluate confession evidence, and considers the
steps that can be taken to ensure that jurors assess
such evidence appropriately.

In cases where a confession is disputed, a judge
determines the voluntariness and admissibility of 
the confession during a preliminary hearing. In the
American criminal justice system, if a confession is
deemed voluntary, it is then submitted for consideration
to the jury. In some states, the jury is specially instructed
to make an independent judgment of voluntariness and
to disregard statements found to be coerced; in other
states, the jury receives no such instruction. Either way,
it is clear that jurors faced with evidence of a confession,
and the defendant’s claim that it was false, must deter-
mine the credibility and weight of that evidence in
reaching a verdict.

Mock jury studies have shown that confession evi-
dence has a greater impact on jury decision making than
other forms of human evidence, such as eyewitness
identification and character testimony. Confessions are
so difficult to overcome that mock jurors tend to trust
them even when it is not legally and logically appropri-
ate to do so. In a study that illustrates this point, Saul
Kassin and his colleague presented mock jurors 
with one of three versions of a murder trial. In the 

136———Confession Evidence

C-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 136



low-pressure version, the defendant had confessed to the
police immediately on questioning. In the high-pressure
version, he was interrogated aggressively by a detective
who waved his gun in a menacing manner at him. In the
control version, there was no confession in evidence.
Faced with the high-pressure confession, participants
reasonably judged the statement to be involuntary and
self-reported that it did not influence their decisions. Yet
when it came to verdicts, this confession significantly
boosted the conviction rate. This pattern appeared even
in a situation in which subjects were specifically
admonished by the judge to disregard confessions that
they found to be coerced.

Criminal justice statistics reinforce the point that
confessions tend to overwhelm other exculpatory
evidence, resulting in a chain of negative legal
consequences—from arrest through prosecution,
conviction, and incarceration. Archival analyses of
actual cases that contained confessions that were later
proved false innocent have thus shown that when
innocent confessors plead not guilty and proceed to
trial, jury conviction rates range from 73% to 81%.

There are three bases for concern about the way in
which juries can be expected to evaluate confession
evidence in support of conviction. First, common-
sense leads people to trust behaviors that do not
appear to serve a person’s self-interest, such as con-
fessions. Most people believe that they would never
confess to a crime that they did not commit and do not
expect that others would either. Indeed, in a wide
range of contexts, social psychologists have found
that in perceiving the behaviors of others, people tend
to overestimate the influence of dispositions and
underestimate the influence of situational factors—a
phenomenon known as fundamental attribution error.

A second basis for concern is that people, includ-
ing professional lie catchers, are not typically adept at
distinguishing between truth and deception. For
example, although it is common to assume that “I’d
know a false confession if I saw one,” a recent study
has shown that neither college students nor police
investigators were able to differentiate between true
and false confessions made by male prisoners. Hence,
there is reason to believe that lay jurors would have
difficulty in distinguishing between true and false
confessions when presented as evidence.

Third, jurors do not typically see the corruptive
process of interrogation by which confessions are
elicited. In many cases of proven false confessions,
the statements that were presented in court often

contained accurate details about the crime, statements
of motivation, apologies and expressions of remorse,
and even corrections to errors that the suspects had
supposedly identified. Typically presented with an
oral, written, or taped confession but not the question-
ing that preceded it, however, jurors are not in a posi-
tion to evaluate the source of these details. False
confessions thus tend to appear voluntary and the
product of personal knowledge, masking the coercive
processes through which they were produced.

It is clear that additional safeguards are needed
when confession evidence is presented in court. There
are two possibilities in this regard. One is for trial
courts to permit psychologists to testify as experts—a
practice that is common but not uniform across states.
The purpose of this testimony is to assist juries by
informing them about the processes of interviewing and
interrogation, the phenomenon of false confessions, the
psychological factors that increase the risk of a defen-
dant making a false confession, and other general prin-
ciples (the purpose in these cases is not for the expert to
render an opinion about a particular confession, a judg-
ment that juries are supposed to make).

A second important mechanism is to ensure that
judges and juries can observe the process by which
confessions are produced by videotaping entire interro-
gations. A videotaping policy would have many 
advantages: The presence of a camera would deter
interrogators from using highly coercive tactics, pre-
vent frivolous defense claims of coercion, provide a full
and accurate record of how the statement was pro-
duced, and perhaps even increase the fact-finding accu-
racy of judges, who must rule on voluntariness (they
will observe for themselves the suspect’s physical and
mental state, the conditions of custody, and the interro-
gation tactics that were used), and juries, who must ren-
der a verdict (they will see how the statement was taken
and from whom the crime details originated).

Importantly, interrogations should be videotaped
with an “equal focus” visual perspective, showing
both the accused and the interrogators. In numerous
studies, Daniel Lassiter and colleagues have found
that lay people, juries, and even trial judges are more
attuned to the situational factors that draw confessions
when the interrogator is on camera than when the sole
focus is on the suspect.

Julia C. Busso and Saul M. Kassin
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CONFIDENCE IN IDENTIFICATIONS

The confidence that eyewitnesses express in their deci-
sion at an identification test or lineup has long been rec-
ognized within the criminal justice system as an
indicator of the likely reliability or accuracy of the wit-
ness. In contrast, psychology researchers have down-
played the diagnostic value of eyewitness identification
confidence. Although only a relatively small proportion
of the variance in identification accuracy is associated
with variance in confidence, recent research using what
is known as a confidence-accuracy (CA) calibration
procedure suggests that confidence—measured imme-
diately after the identification decision—can provide a
useful (but not infallible) pointer for crime investigators
to the likely accuracy of positive but not negative (i.e.,
lineup rejections) lineup decisions. This conclusion
definitely does not apply, however, to confidence judg-
ments expressed in the courtroom as, by this time, there
has been an opportunity for postidentification influ-
ences (such as feedback from lineup administrators or
other witnesses) to shape any subsequent confidence
judgments. Nor is the conclusion applicable to judg-
ments expressed by witnesses prior to having viewed a
lineup. A major challenge for future research in this
area will be to define the boundary conditions for
obtaining robust CA calibration, which, in turn, will
enhance the capacity to diagnose the likely accuracy of
identification decisions.

Eyewitnesses will often provide some sort of
expression of confidence in their memory when they
examine a police lineup or photo spread or when they
testify in court about the identity of the offender. Their
degree of confidence is known to exert a strong influ-
ence on assessments made by the police, lawyers, and
jurors about the likely reliability of their testimony. Yet
it is known that eyewitness confidence is sometimes an
extremely misleading cue to the likely accuracy of an

identification. The following sections examine when
identification confidence is informative about the
offender’s identity and when it is likely to mislead.

Eyewitness confidence has been of major interest
because confidence is an easily obtainable index that
could potentially provide a guide for the criminal
justice sector as to the likely reliability of an eyewit-
ness identification response. Given the crucial role
that identifications can play in some investigations
and trials, together with the overwhelming evidence
of eyewitness fallibility provided by DNA exonera-
tion cases and experimental simulations of identifi-
cation tests, knowing how much weight should be
attached to witnesses’ confidence estimates is an
important forensic issue.

Even prior to attending an identification test, wit-
nesses may express a particular degree of confidence
in their capacity to identify the offender, with the con-
fident witness likely to impress police investigators.
These assessments are likely to be influenced by a
variety of factors such as witnesses’ evaluations of the
strength of the memorial image for the offender, their
recollections of the quality of view they had of the
offender at the time of the crime, their perceptions of
how good a recall they displayed when interviewed by
the police, and so on. To date, there is no evidence to
indicate that such preidentification test confidence
assessments should be considered as a guide to the
likely accuracy of an identification.

Factors for and Against a 
Confidence-Accuracy Relationship

There is now a sizable literature on the relationship
between confidence, when expressed after an identifi-
cation decision, and identification accuracy. Researchers
have mounted compelling arguments both for and
against expecting a strong relationship between identi-
fication confidence and accuracy. For example, in recog-
nition memory theories and research, the strong link
between memory signal strength and recognition 
accuracy and confidence provides firm grounds for
expecting a meaningful CA relationship. Furthermore,
witnesses with very strong memories of the offender
are likely to make a rapid identification, with the appar-
ent ease or speed of the identification providing a
potentially reliable cue to confidence. Other support
comes from research on psychophysical discrimina-
tion, indicating that confidence may well regulate,
rather than be a result of, the decision process.
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Arguments against a strong CA relationship have,
however, been much more consistently advanced, with
these views reinforced by demonstrations of overcon-
fidence in various domains of human judgment. Some
of the grounds for questioning a meaningful CA rela-
tionship include our (a) inability to review all factors
that should shape confidence; (b) tendency to focus too
heavily on confirmatory evidence for a decision; 
(c) problems with translating subjective judgments of
confidence into some kind of numerical confidence
value; (d) reliance on cues to confidence that, while
sometimes veridical, may also be misleading (e.g., a
face in a lineup may seem very familiar not because it
is that of the offender but because it had been seen in
the context of the event previously, or witnesses may
infer that the face in the lineup that seems most famil-
iar must be the offender because they got an excellent
view of the offender at the crime); and (e) almost
inevitable exposure to postidentification social influ-
ences that produce malleable confidence judgments.

Confidence-Accuracy Correlation

For some time the dominant view among eyewitness
memory researchers has been that postidentification
confidence does not provide a particularly informative
guide to the likely accuracy of an identification deci-
sion. It has been generally accepted that the CA rela-
tionship is best described as lying between weak (at
worst) to modest (at best) for witnesses who make a
positive identification (i.e., choosers) from either a 
culprit-present lineup or a culprit-absent lineup—
indicated by CA correlations that seldom exceed 0.3—
and virtually nonexistent (correlations around 0) for
witnesses who reject either of these lineups (non-
choosers). Note, however, that the correlations for
choosers have been shown to be higher when, for
example, (a) the encoding and test stimuli have been
allowed to vary as they do in the real world, (b) stimu-
lus encoding conditions were optimal, and (c) wit-
nesses were encouraged to be self-aware with respect
to their preidentification decision behaviors by being
asked to view a video of their own identification deci-
sion before giving a confidence assessment.

Although the finding of a modest CA correlation is
clearly a reliable one, it does not provide the complete
picture regarding the CA relationship. This requires
supplementing the correlation between confidence and
the identification decision outcome (accurate, inaccu-
rate) with an examination of other characteristics of

the CA relation—specifically, an examination of
CA calibration and patterns of overconfidence/
underconfidence. The correlation coefficient reflects
the variance in decision accuracy associated with vari-
ations in confidence. For the eyewitness identification
paradigm, which typically involves a witness making a
single identification decision, this therefore reflects
variance explained at the level of the group but is not
informative about the likely accuracy of a witness’s
decision accompanied by a specific level of confidence
(e.g., 70% confident or 90% confident). Information
about the latter is, however, obtainable by applying the
calibration approach to the examination of the CA
relationship and, since the late 1990s, a number of
studies of the CA relationship in eyewitness identifica-
tion have used this approach.

Confidence-Accuracy Calibration

At a conceptual level, the procedure is quite simple,
with the proportion of accurate identification decisions
determined for each level of identification confidence
(10%, 20%, etc.). This provides the basis for plotting a
calibration curve and the derivation of calibration,
overconfidence/underconfidence, and resolution statis-
tics. Inspection of the calibration curve provides a
direct indication of the levels of identification accuracy
expected in association with varying degrees of confi-
dence; for example, judgments made with 100% con-
fidence might be characterized by 85% accuracy.
Perfect calibration is, of course, characterized by 0%
accuracy at 0% confidence, 10% accuracy at 10% con-
fidence, right through to 100% accuracy at 100% con-
fidence. Any departure from perfect calibration is not
only illustrated by comparing the obtained and ideal
calibration curves but can also be captured in a cali-
bration statistic (varying from 0 to 1, with 0 indicat-
ing perfect calibration) and an overconfidence/
underconfidence statistic (varying from 0 ± 1, with
increasing positive and negative departures from 0
denoting increasing overconfidence and underconfi-
dence, respectively). In addition to the guide provided
by the calibration procedure to the likely accuracy of
identification decisions made with particular levels of
confidence, it also provides a resolution statistic that
(like the correlation coefficient) indicates variance in
decision accuracy associated with confidence.

A number of studies have now applied the calibra-
tion approach to the study of the CA relation within
the eyewitness identification paradigm. While these
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studies have sampled only a limited range of forensi-
cally relevant variables and, indeed, a limited array of
levels on each of those variables, they have at least
used several different sets of stimulus materials and
events (including both central and peripheral targets)
that have given rise to different rates of correct and
false identifications, different retention intervals
between encoding and test (with the longest being 
1 week); varied the similarity of lineup targets and
foils; and varied the lineup instructions.

Studies with adult participants have presented cali-
bration curves, for positive identification responses (or
choosers), that roughly parallel the ideal calibration
curve. In other words, as confidence increases so too
does accuracy in a systematic manner, a pattern not
suggested by the typically modest CA correlations
reported in these same studies. Generally, however, the
curves indicate some degree of overconfidence, with
accuracy rates at the high end of the confidence scale
(i.e., 90% to 100% confident) typically around the
75% to 90% level. In contrast, no such systematic pat-
terns have been detected for participants who rejected
the lineup (i.e., nonchoosers). Three other findings are
also noteworthy. First, in association with confidence
estimates of 90% to 100%, diagnosticity ratios—
indicating the ratio of hits to false alarms—were sub-
stantially higher than for lower confidence estimates.
Second, participants whose identification responses
were very fast were better calibrated than those whose
identifications were slow. The latter finding is to be
expected given that participants with an exceptionally
strong memory for the culprit should not only identify
the culprit when present in the lineup, and be appropri-
ately confident, but should also be less likely to falsely
identify an innocent suspect, thereby reducing the like-
lihood of confident, incorrect responses. Third, there is
some evidence that interventions designed to improve
adults’ scaling of confidence judgments (by causing
them to reflect carefully on the encoding and identifi-
cation test conditions or the possibility that their iden-
tification decision could be mistaken) can reduce
overconfidence and improve CA calibration.

It is encouraging that similar patterns of CA cali-
bration findings have also been reported in a number
of studies using various forms of a face recognition
paradigm, the basic requirement of which is to judge
whether or not faces presented at test had been among
an array of faces that had previously been presented in
a study phase. Specifically, these studies have demon-
strated robust CA calibration for positive (but not
negative) decisions in both absolute and relative 

judgment versions of the face recognition paradigm,
but with overconfidence more pronounced as task dif-
ficulty increased (e.g., shorter stimulus exposure dura-
tions at either study or test).

One feature of the calibration studies that must 
be highlighted is that the confidence judgments from
participant witnesses were obtained immediately
after the identification response, thereby ensuring
that they were not affected by any postidentification
influences (e.g., from the lineup administrator or
other witnesses) that are known to exert a profound
influence on confidence judgments quite independent
of the accuracy of the identification response. Thus,
while the calibration studies illustrate meaningful CA
relations, eyewitness researchers are in strong agree-
ment that confidence assessments provided after
some delay (e.g., in the courtroom) are potentially
highly misleading about the likely accuracy of an
identification.

Not all the evidence on the CA relation obtained
with the calibration approach is positive about the CA
relation. For example, research done with samples of
children aged 10 to 13 years highlights poor CA cali-
bration and extreme overconfidence, illustrated by
accuracy rates sometimes as low as 30% in associa-
tion with confidence judgments of 90% to 100%.
Furthermore, children’s overconfidence in their iden-
tifications has, thus far, proven resistant to interven-
tions designed to reduce it.

Applied Implications

While there is still much to be done in terms of testing
the generality of findings obtained via the calibration
approach across a variety of forensically relevant con-
ditions, the present findings are, nevertheless, impor-
tant from an applied perspective. As indicated earlier,
while the CA correlation addresses the group-level
variance in accuracy explained by confidence, the cal-
ibration approach provides the additional insight into
the likely accuracy of particular identifications made
with some specific level of confidence. The available
data strongly suggest that police investigators should
pay close attention to witnesses’ confidence estimates
solicited at the time of the identification and, hence,
not subject to any social influence. Specifically,
extremely confident (and rapid) identifications of the
suspect in the lineup, while by no means guaranteed to
be accurate, should signal to police investigators that
there is a very real chance that the suspect is the culprit
and, thus, stimulate a closer search for supportive
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evidence. When, however, the identification of the 
suspect is not made with extremely high confidence,
and is perhaps made in a ponderous manner, it should
signal real doubts about whether the suspect is the cul-
prit and act as a reminder to investigators that they
should strongly consider alternative hypotheses about
the culprit’s identity. In contrast, investigators should
not attempt to interpret the likely accuracy of wit-
nesses’ rejections of a lineup based on the associated
confidence levels. Although lineup rejections have
diagnostic value with respect to the guilt or innocence
of the suspects, the witnesses’ confidence levels do not
assist in that diagnosis.

Encouragingly consistent with these conclusions
that are based on experimental simulations are some
analyses of findings from real criminal cases. In this
archival work, when there was strong incriminating
(nonidentification) evidence against a suspect (which
admittedly does not prove that the suspect was the
culprit), very confident witness identifications much
more strongly pointed to the police suspect than to the
innocent lineup foils.

Barriers to the Use of 
the Calibration Approach

Application of the calibration approach to the study of
the CA relation in eyewitness identification has
clearly been valuable. Unfortunately, there is one
major obstacle to the more widespread application of
the approach. As the published work shows, use of
this approach in the eyewitness identification context
requires extremely large sample sizes. The typical
eyewitness identification task simulates the real-world
investigation: The witness observes a crime, views a
lineup, and either makes a positive identification or
rejects the lineup. In other words, only one data point
is provided by each participant witness. However, sta-
ble calibration curves and statistics (for choosers or
nonchoosers) require approximately 200 to 300 data
points for each experimental condition examined.
Thus, the existing published studies with an identifi-
cation paradigm are characterized by sample sizes
considerably in excess of what many laboratories find
practical to achieve. In contrast, an old-new face
recognition paradigm allows for a large number of
repeated measures and, in turn, derivation of calibra-
tion statistics for each participant. One consequence
of this sample size problem is that future research into
how calibration varies over forensically relevant con-
ditions is likely to proceed quite slowly.

Confidence Malleability

The issue of social influences on identification confi-
dence and the malleability of confidence have already
been mentioned—and these issues are also discussed
specifically elsewhere. Some further discussion of
these issues is required here, however, to round out the
discussion of identification confidence.

As has been indicated, the empirical evidence
shows that witness confidence judgments are informa-
tive about the likely accuracy of positive identification
decisions if they are solicited at the time of the identi-
fication. But from the time of the identification
through to the end of a trial, witnesses may have a
variety of further interactions with the police, other
witnesses, and lawyers, culminating often in a court-
room appearance. Although none of these interactions
can have any bearing on the accuracy of the decision
that was indicated at the identification test, they do
have the potential to influence significantly any subse-
quent expression of confidence in that decision. This
may mean, for example, that any confidence judgment
expressed in the courtroom may be quite different
from the one that was made at the time of the actual
identification test. In turn, whereas confidence at the
time of the identification decision may be informa-
tive about identification accuracy, these subsequent
expressions of confidence may not be.

Some of the key variables that have been shown to
influence postidentification judgments of confidence
include confirming and disconfirming feedback about
the accuracy of the identification provided, for exam-
ple, by a lineup administrator or another witness. This
feedback may be in the form of explicit verbal feed-
back from one of these sources or may involve more
subtle verbal or nonverbal cues. Regardless of when
and how the feedback is delivered, its impact will be to
make a witness appear more credible or believable if it
is confirming feedback and thus inflates confidence or
less credible if it disconfirms and deflates confidence.
In other words, cues that can affect confidence judg-
ments but not the underlying judgmental accuracy can
render a witness more or less believable to jurors.
Thus, a witness who falsely identifies an innocent
police suspect may not be particularly confident at the
time of making an identification but may be exception-
ally confident at some later stage in a courtroom. It is
for these reasons that eyewitness researchers have
strongly endorsed the collection of any assessments of
confidence at the time of the identification—for it is
then that the confidence judgments are maximally
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informative about accuracy—and have little faith in
the probative value of identification confidence judg-
ments that witnesses may express in the courtroom.

Neil Brewer

See also Confidence in Identifications, Malleability;
Optimality Hypothesis in Eyewitness Identification;
Response Latency in Eyewitness Identification
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CONFIDENCE IN IDENTIFICATIONS,
MALLEABILITY

Eyewitnesses are often asked to indicate how confi-
dent they are in the accuracy of their identification and

other testimony-relevant judgments. These reports are
highly influential in evaluations of identification accu-
racy. Unfortunately, eyewitnesses’ confidence reports
are highly malleable, easily influenced by myriad
variables. The solution is to record witnesses’ confi-
dence in their identification and report of crime details
immediately, so as to preserve whatever useful infor-
mation confidence provides.

A witness’s confidence in the accuracy of his or her
identification is perhaps the most studied of all vari-
ables related to eyewitness decision making—for
good reason. Eyewitness confidence is the most intu-
itively appealing variable for use in assessments of
accuracy. Indeed, it is specially highlighted by the
U.S. Supreme Court for use in such evaluations. This
recommendation is consistent with lay assumptions of
what variables predict identification accuracy: People
believe that a confident witness is an accurate one.
This assumption does have empirical support. Under
certain circumstances, there is a strong, positive corre-
lation between confidence and accuracy. For example,
when viewing conditions are disparate, a strong con-
fidence-accuracy relationship emerges: Witnesses
who see a culprit under difficult viewing conditions
are less confident compared with those who see a cul-
prit under optimal viewing conditions. Other research
confirms the existence of a useful relationship between
confidence and accuracy. One meta-analysis deter-
mined that the confidence-accuracy correlation for
witnesses who made choices from lineups or photo
spreads was moderate (r = .41). These investigations
are highly valuable in clarifying the maximum possi-
ble utility of confidence reports in assessing accuracy.

These investigations capture confidence reports
under the best possible circumstances. Because no
external variables have been introduced (e.g., photo-
spread administrator influence), they are, in some
sense, pure measures of the extent to which confi-
dence is related to accuracy. Therefore, it is possible
to think of these confidence reports as the estimator
versions of this variable because they derive from fac-
tors outside the control of the justice system. For
example, the system cannot ensure that a witness has
a good view of the culprit. Therefore, to the extent that
the quality of the witness’s view determines how con-
fident he or she is, the justice system has no hand in a
witness’s confidence.

In other ways, the justice system has a substantial
role in the level of confidence an eyewitness expresses
in his or her identification. This influence is driven by
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system variables—those variables the justice system
can control. Many system variables have been impli-
cated in confidence inflation. This influence has been
demonstrated across three different categories of con-
fidence reports: current confidence in the identifica-
tion decision (e.g., How confident are you in the
accuracy of your identification right now?), retrospec-
tive confidence in the identification decision (e.g.,
How confident were you when you made your identi-
fication?), and reports about details of the witnessed
event (e.g., What kind of disguise was the culprit
wearing?). As described below, the malleability of
confidence in each of these three categories can be
attributed to system variables.

Confidence in Reports of Crime Details

Although confidence malleability is most prominently
studied in relation to identification accuracy, some
researchers have focused on its malleability in the con-
text of crime detail recollections. In one investigation,
eyewitnesses questioned over the course of 5 weeks
reported significantly elevated confidence levels at the
end of that period, without any corresponding increase
in the accuracy of their reports. The same elevation
occurred when eyewitnesses were questioned over the
course of 5 days. In addition, a manipulation as simple
as the context in which a confidence report is given can
influence the magnitude of an eyewitness’s certainty.
Witnesses who give reports about crime details in pub-
lic provide significantly lower confidence ratings than
do those witnesses who give reports privately, even
though the accuracy in both groups is equivalent. The
number of times a witness is interviewed and the con-
text of the interview are both variables under the con-
trol of the investigating officers to a certain extent.

Current Confidence in 
Identification Accuracy

In many crimes, many people witness the same event.
Some of the crimes for which innocent people were
wrongfully convicted include up to five individuals all
identifying the same person. In one of the most elabo-
rate empirical examinations of the effect of cowit-
nesses, witnesses saw a live staged crime in pairs.
Witnesses were then separated for the identification
attempt and confidence report. Finally, witnesses were
randomly assigned to learn one of four types of infor-
mation about their cowitness’s decision. Those who

learned that their cowitness identified the same person
they did or identified an implausible other reported the
highest levels of confidence. Those who learned that
their cowitness either identified someone else or did
not make an identification all had confidence levels
that were significantly lower than witnesses in a con-
trol (no cowitness information) condition. Information
from a cowitness can also alter confidence in reports of
crime details. In one study, witnesses’ confidence in
whether an accomplice was present at the scene of a
crime changed depending on their partner’s report of
whether that accomplice was present. The justice sys-
tem has limited control of whether cowitnesses speak
to one another. At the very least, cowitnesses should be
separated until each has provided an identification
decision, complete report of crime details, and indi-
cated the confidence in each judgment.

Cowitnesses are not the only source of contamina-
tion for current confidence reports. Photospread
administrators have long been targeted as a potential
source of influence in eyewitnesses’ decisions. Initially,
concerns centered on the ability of a photospread
administrator to affect an eyewitness’s choices; research
does suggest this is a worthy concern. Recently, how-
ever, concerns have expanded to include the problem
of administrators influencing an eyewitness’s confi-
dence. In one demonstration of this problem, eyewit-
nesses attempted identifications in two conditions. In
one condition, the photospread administrator knew
who the suspect was. In the other condition, the photo-
spread administrator did not know who the suspect
was. Eyewitnesses who made identifications under the
first condition reported higher confidence in their
accuracy than did eyewitnesses who made identifica-
tions in the second condition. The influence inherent in
this situation is easily solved by ensuring that the per-
son administering a set of photos to an eyewitness does
not know who the suspect it; the system can control
whether this safeguard is adopted.

Retrospective Confidence 
in Identification Accuracy

Malleability in retrospective confidence reports is per-
haps the most problematic of the three categories, in
part because this category is specifically highlighted
by the U.S. Supreme Court for use in determining
accuracy. The Court indicates that the relevant confi-
dence report is from the “confrontation,” suggesting
that they recognized the possibility for confidence to
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increase over time. Unfortunately, profound distor-
tions in witnesses’ memories of how confident they
were at the time of the identification are easy to create
with postidentification feedback. Witnesses who hear
that their identification was correct report remember-
ing with greater certainty at the time of the identifica-
tion compared with witnesses who heard nothing
about their accuracy. Because this effect occurs for
eyewitnesses who have made false identifications, the
manipulation produces a set of highly confident, but
wrong, eyewitnesses. As with the other system vari-
ables described above, this one has an easy solution.
If confidence reports are collected immediately after
an identification is made, eyewitnesses’ confidence
reports will not be vulnerable to influence by the 
photospread administrator.

Implications of 
Confidence Malleability

As noted above, there is a nontrivial, positive relation-
ship between confidence and accuracy under certain
circumstances. However, because confidence is mal-
leable, the significant relationship between the two
variables can easily be compromised or even elimi-
nated. One way in which the confidence-accuracy cor-
relation is eliminated is by suggesting to witnesses
that they prepare for cross-examination. In such a sit-
uation, witnesses who have made inaccurate identifi-
cations often inflate their confidence to the point
where their confidence is indistinguishable from that
of accurate witnesses. Postidentification feedback 
has a similarly devastating effect on the confidence-
accuracy correlation: Witnesses who hear that their
identification was correct report equivalent levels of
confidence, regardless of whether their actual identifi-
cation was accurate or inaccurate.

The implications of confidence inflation are pro-
found because a witness’s confidence in the accuracy
of his or her identification carries enormous weight in
judgments of accuracy, often trumping other variables.
In one set of studies, mock jurors were provided with
information about 10 variables, all of which influence
identification accuracy (e.g., the culprit’s disguise).
None of the 10 variables influenced mock jurors’
assessments except confidence. In another experiment,
jurors who participated disregarded the quality of a
witness’s view, evaluating him or her positively as long
as confidence was high. This reliance on confidence 
is unproblematic except that eyewitnesses routinely

produce highly confident reports about identifications
that are incorrect. Ample real-world evidence suggests
that this is a significant problem. Many individuals
exonerated by DNA evidence were convicted on the
basis of confident eyewitness identifications.

Future Research 
on Confidence Malleability

Even though confidence malleability is a well-studied
phenomenon, there are many unanswered questions.
For example, researchers do not yet know for how
long confidence is malleable. Some research suggests
that postidentification feedback still influences ret-
rospective certainty reports even when it is given
48 hours after an event is witnessed. These results are
provocative—suggesting that confidence may be mal-
leable for extended periods of time. However, because
few studies include manipulations of time, the extent
to which confidence is malleable is not well under-
stood. The reason for the susceptibility of confidence
to external influences is also not well understood. One
contributing factor may be that confidence reports are
derived from many sources. One other factor is
undoubtedly the extent to which the stimulus matches
the witness’s memory (i.e., ecphoric similarity).
Another factor is the desire of witnesses to determine
whether their judgment is correct (i.e., the desire for
informational influence). In at least one study, the ten-
dency to conform eyewitness decisions to others was
highest when the witnessing conditions made identifi-
cation difficult (i.e., the stimulus was in view for a
very short time) and the task was important.

Remedies for Confidence Malleability

The most obvious remedy for confidence inflation is
to record witnesses’ reports immediately after an iden-
tification is made or a crime is reported. This solution
is appealing for three reasons. First, providing a con-
fidence report may in fact inoculate witnesses against
future inflations. In one study, witnesses who pro-
vided a private retrospective confidence report were
less affected by postidentification feedback than were
witnesses who did not. Second, records of confidence
reports would allow defense attorneys to challenge
subsequent inflation through cross-examination 
at trial. This is likely to be difficult, as one study
demonstrated that mock jurors are resistant to
attempts to undermine a witness’s confidence report
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by providing evidence that it has inflated over time.
Finally, recording confidence is easy. It does not
require specialized equipment or training. It can eas-
ily be incorporated into interviews with witnesses.
Should immediate confidence reports not be recorded,
another common suggestion is to introduce expert 
testimony on the malleability of confidence. This
solution is less appealing because research has
demonstrated that mock jurors are relatively insensi-
tive to testimony impugning the correlation between
confidence and accuracy. In some studies, jurors per-
sist in using confidence reports even after being told
that they are only minimally useful in assessing accu-
racy. Therefore, the most reasonable solution is to pre-
vent eyewitnesses’ confidence from inflating in the
first place. The best way to do this is to collect imme-
diate records of confidence reports in both identifica-
tion accuracy and crime details.

Amy Bradfield Douglass
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CONFLICT TACTICS SCALE (CTS)

Two general types of incidence surveys exist: the
Conflict Tactics Scale (CTS) and the Crime Victim
Surveys (CVS). The former requires people to indicate
what actions they have taken to resolve family con-
flicts; the latter requires people to indicate by what
crimes they have been victimized. The CVS find the
rates of reporting wife assault to the police comparable
with the reporting rates for other assaults. However,
these surveys have a filtering problem such that people
who do not consider their abuse victimization to be a
crime do not respond in the affirmative. Hence, inci-
dence rates of reported spousal abuse, which are not
defined as criminal by the victim, are low. To circum-
vent this filtering problem, Straus, Gelles, and Steinmetz
devised the CTS, which asks respondents to report
modes of conflict resolution in the family. This avoids
the problem of whether the respondent defines the
action as criminal or not and, therefore, attempts to
obtain more accurate estimates of the frequency and
incidence of domestic assault in a general population.
Straus found violence incidence rates with the CTS
were 16 times greater than with the CVS. Presenting
the CTS in the context of normal conflict rather than a
criminal act reduces filters against reporting.

Surveys of Incidence: 
Conflict Tactics Surveys

Several surveys using the CTS have been completed.
They include (a) a nationally representative U.S. sam-
ple of 2,143 interviewed in 1974 by Response Analysis
Corporation; (b) a survey of spousal violence against
women in the state of Kentucky, which interviewed
1,793 women; (c) a second national survey completed
by Straus and Gelles in 1985; and (d) a sample of
1,045 for the Province of Alberta, Canada. These were
each obtained by a survey that interviews a representa-
tive sample drawn from a general population about
experiences of being victimized by violence during
family conflicts and the type of actions used to resolve
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these conflicts. These rates refer to the use of violence
at any time in the marriage and may include both uni-
lateral and reciprocal violence. Straus reported approx-
imately equal perpetration rates by gender. This
common measure enables some direct comparison
between these surveys.

Kennedy and Dutton used a combination of face-to-
face meeting and random-digit dialing techniques to
survey 1,045 residents in Alberta, Canada, leading to a
comparison of American and Canadian rates of wife
assault. The “minor” violence rates for the two coun-
tries are virtually identical, but the American “severe
violence” rates were higher than the Canadian rates.
By way of comparison with these North American
data, Kim and Cho reported that the Korean intimate
partner violence rate was 37.5% for wife assault (any
violence) in the preceding year versus 11.6% reported
by Straus et al. In 1985, Fumagai and Straus found a
lifetime incidence of wife assault in Japan of 58.7%
versus 22% in the United States.

Fals-Stewart, Birchler, and Kelley asked 104 men
in a spousal violence treatment program and their
partners to keep a weekly diary identifying days of
physical aggression and a daily CTS checklist for vio-
lence. Male-to-female agreement on “violence days”
was better after treatment than before, perhaps
because couples were aware of tracking. Interestingly,
the women were violent on more days than the men,
regardless of whose report was read.

Moffitt et al. confirmed Straus’s point in one of the
best methodological studies of intimate violence to
date, the Dunedin study. When asked about “assault
victimization,” they found that respondents reported
rates of male violence that were much higher than the
rates of female violence, and both rates were quite
low. When they asked the same respondents about
“relationships with partners,” the rates reported by
both genders were much higher and equivalent.

Criticisms

Some criticisms have been made about the CTS:
(a) the CTS ignores the context in which the violence
occurred, (b) differences in gender size between men
and women make acts scored the same on the CTS
quite different in reality, (c) impression management
or social desirability factors may preclude people
from answering the CTS accurately, and (d) the CTS
queries violence occurring in a conflict and may miss
“out of the blue” violence.

Straus’s rejoinders to these criticisms are as fol-
lows. First, the assessment of context should be done
separately because there are so many context vari-
ables that they could not all be included on the CTS.
The CTS is designed in such a way that any special
set of context questions can be easily added. Second,
a similar problem, Straus notes, is that repeated slap-
ping is highly abusive and dangerous but gets counted
as Minor Violence on the CTS. Straus argues that
while it is possible to weight actions by differences in
size between perpetrator and victim, or to construct
an upper limit after which slapping gets counted as
Severe Violence, such weightings have rarely led to
changes in research results. Third, the social desir-
ability criticism was answered, in part, by a study by
Dutton and Hemphill, which correlated scores on two
measures of social desirability (the tendency to pre-
sent a “perfect image” on self-report tests) and scores
on the CTS. Social desirability is measured by a 
test called the Marlowe-Crowne test (MC), which
assesses the tendency to present the self in a socially
acceptable manner. MC scores did correlate signifi-
cantly; the higher their social desirability score, the
lower their reported rates of verbal abuse. However, it
did not correlate with their reports of physical abuse,
nor with any reports of abuse (verbal or physical)
made against them by their wives. Hence, it seems
that reports of physical abuse are largely uncontami-
nated by socially desirable responding. This means
that the incidence survey rates are probably fairly
accurate as far as image management is concerned.
Finally, the vast majority of violent acts are perceived
as emanating from conflict. While the CTS may 
miss an out-of-the-blue attack, it more than makes 
up for this with its increased sensitivity over crime
victim surveys.

Donald G. Dutton, Jessica Broderick,
and Makenzie Chilton

See also Domestic Violence Screening Instrument (DVSI);
Intimate Partner Violence; Spousal Assault Risk
Assessment (SARA)
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CONFORMITY IN EYEWITNESS REPORTS

Eyewitness research has repeatedly shown that exposure
to postevent information can affect a witness’s ability to
accurately report details of an originally encoded event.
In everyday life, postevent information might be
encountered when individuals who have shared the
same experience discuss this with one another. Even
when each person has witnessed the same event, their
memories are likely to differ because of naturally occur-
ring differences in the details attended to at the time, as
well as differences in each person’s ability to accurately
remember those details. Despite initial differences in
recollections of an event, when people talk about their
memories they can influence each other such that their
subsequent individual memory reports become similar.
The phenomenon of people’s memory reports becoming
similar to one another’s following a discussion has been
referred to as “memory conformity.” This entry dis-
cusses the ways in which researchers have investigated
conformity in eyewitness reports, typical research find-
ings, and current theoretical explanations for the mem-
ory conformity effect.

When memory conformity occurs in the context of
a forensic investigation, there can be serious implica-
tions. For example, it might be assumed that seem-
ingly corroborative witness statements are a product
of independent witnesses with consistent versions of
events, when in fact memory conformity might be
responsible for the similarities if there has been some
form of interaction between cowitnesses. Therefore, it
is important that the police take care not to give undue
weight to the consistency of statements from wit-
nesses who may have talked when judging the accu-
racy of an eyewitness account.

A typical paradigm used to investigate memory
conformity in eyewitness reports involves pairs of par-
ticipants being led to believe that they have encoded
the same stimuli (often a simulated crime event shown
on video or slides), when in reality they are shown

stimuli that bear a similarity but differ in critical ways.
These critical differences can take the form of added
items (where one dyad member sees an item that his
or her partner did not and vice versa) or contradicting
items (where both dyad members see the same item,
but details of this item differ in terms of color or prod-
uct). This manipulation allows different features of
the encoded stimuli to be observed by each partici-
pant. Dyad members are then given time to discuss
what they have seen. An individual recall test for the
originally encoded stimuli is then administered to
examine the effects of cowitness discussion on mem-
ory. The dependent variable of interest is whether, and
how often, witnesses report an item at test that they
have encountered from a cowitness as opposed to see-
ing with their own eyes.

Alternative procedures to investigate memory con-
formity include using a confederate to act as a cowit-
ness and purposefully introduce items of misleading
postevent information into the discussion. Other
experiments have presented cowitness information
indirectly by incorporating it into a recall question-
naire, or the experimenter reveals responses that have
purportedly been given by other witnesses.

A common finding for memory conformity research,
regardless of procedure or stimuli used, is that social
influences encountered in the form of postevent infor-
mation from a cowitness can mediate accuracy in joint
recall and recognition tasks, with individuals often
exhibiting conformity to the suggestions and judg-
ments of others. Significant conformity effects are
also evident following a delay in postdiscussion mem-
ory tests that are performed alone.

Theoretical explanations for conformity in eyewit-
ness reports share strong parallels with those account-
ing for the effects of postevent information on
memory. For example, research has shown that source
misattributions account in part for conformity in eye-
witness reports, as individuals sometimes claim to
remember seeing items of information that have actu-
ally been encountered from a cowitness. Informational
motivations to report accurate information at test are
also thought to play a role. Here, individuals choose 
to report the postevent information encountered from 
a cowitness at test if it is accepted as veridical.
Informational motivations to conform are often evident
in situations where individuals doubt the accuracy of
their own memory or when the information encoun-
tered from another individual convinces them that their
initial judgment was erroneous. In support of this,
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research has found that the influence exerted by one
person on another’s memory judgments can be modu-
lated by person perception factors. For example, ten-
dencies to conform can be increased (or decreased) 
by manipulating the perceptions of each individual
regarding the relative knowledge each has of stimuli
they encoded together as a dyad. Similar effects can be
obtained by manipulating the perceived relative com-
petence of each individual or the overt confidence with
which individuals make their assertions to each other.

Research continues to explore which factors can
increase, decrease, and possibly eliminate the longer-
term effects of conformity on memory. However,
progress in addressing such issues has been hampered
by the complexity of the phenomenon itself, due to the
inherently dynamic and variable nature of realistic
interactions between individuals. Despite this, new par-
adigms to investigate conformity in eyewitness reports
are being developed and refined so that the effects of
naturalistic interactions on subsequent memory reports
can be investigated with full experimental control.

Fiona Gabbert

See also Eyewitness Memory; False Memories; Postevent
Information and Eyewitness Memory; Source Monitoring
and Eyewitness Memory
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CONSENT TO CLINICAL RESEARCH

Informed consent practices have evolved over time
after instances were documented in which research 
participants were not treated fairly or respectfully, were

not informed, or were subjected to unnecessary harm.
Current federal regulations support the ethical treat-
ment of persons in the research setting in that the par-
ticipation is voluntary, that the risks outweigh the
benefits, and that all people are given an equal chance to
participate. When a researcher invites a participant into
the research setting, the researcher is required to provide
the necessary information, to ensure that the participant
fully understands the information, and to stop the
research if it is felt that these standards have not been
met. Prior to enrollment in a research study, that candi-
date must provide valid consent for participation. That
is, the participant must be fully informed about the
research purposes, risks, benefits, freedom to withdraw
consent, and other relevant information; must enter vol-
untarily into the research; and must be capable of mak-
ing an informed decision. Informed consent to clinical
research is important in the field of psychology and law,
because psychological researchers must be aware of the
requirements of conducting research and must protect
themselves and also their research participants from any
ethical breaches. Clinical research refers to studies con-
ducted in a setting where clinical conditions, either med-
ical or psychiatric, are diagnosed and treated. This entry
provides a historical basis for the evolution of informed
consent, the requirements of informed consent, and will
end with a brief discussion of the capacities of poten-
tially vulnerable individuals who may have compro-
mised ability to give a valid consent by virtue of
impaired capacity or lack of voluntariness.

Historical Perspective

In research settings, individuals are protected by the
doctrine of informed consent, which has evolved
through policies, regulations, and professional codes.
In the 1940s, unspeakable acts were committed when
medical experiments on human subjects were con-
ducted in concentration camps in Nazi Germany. In
response to the atrocious experiments, the first formal
document for conveying the ideas of protection of per-
sons as human subjects and informed consent was
developed. The Nuremberg Code set forth 10 guide-
lines for the ethical treatment of persons involved in
research. The first statement of the Nuremberg Code
states that the voluntary consent of the human subject
is absolutely essential. Before an affirmative decision
by the person can be made, one must know the nature,
duration, and purpose of the experiment; the method
and means in which it is conducted; and the reason-
able inconveniences expected, which may possibly
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come from participation. The Nuremberg Code fur-
ther states that experiments should only be conducted
by scientifically qualified persons, that the results
should yield fruitful results for the good of society,
that all harm to the participant should be avoided, and
that the participant may end the experiment at any
time. The Nuremberg Code was expanded when the
World Medical Association adopted the Declaration
of Helsinki in 1964. The Code established indepen-
dent ethical review committees to oversee all experi-
mental procedures, which set the stage for the later
development of institutional review boards (IRBs).

Although the Nuremburg Code helped to identify
basic ethical principles of research, there were still
instances in which egregious ethical breaches contin-
ued. The Tuskegee Syphilis Study, which began in
1932 and ultimately ended in 1972, was a research
study in which medically ill patients were not offered
effective medical treatment, which became available
during the course of the research. In 1972, the uneth-
ical manner of the research project was made public
and this ultimately led to the 1974 Research Act. The
National Research Act was signed into law, thereby
creating the National Commission for the Protection
of Human Subjects of Biomedical and Behavioral
Research. The charge of the commission was to iden-
tify the basic ethical principles that should underlie
research involving human subjects and to develop
guidelines that should be followed in accordance with
the described principles. The 1979 Belmont Report
emerged as a product of this work group and man-
dated that all researchers gain approval from an IRB
before proceeding with any type of experimentation.

Principles of Beneficence, 
Justice, and Respect

The Belmont Report specified the three basic ethical
principles governing scientific research. These include
respect for persons, beneficence, and justice. Respect
for persons specifies that individuals should be treated
as autonomous persons, and those whose decision
making is compromised should be given special pro-
tections and safeguards. Furthermore, participants
must enter into a research setting voluntarily and with
adequate information. Beneficence is applied in the
research setting in that persons are entitled to partici-
pation that is free from harm and that maximizes pos-
sible benefits and minimizes possible harm. The
principle of justice dictates that individuals should be
treated fairly and equally in the research setting,

according to their need, effort, contribution, and merit,
and that all persons must share the responsibility of
research.

The three principles of the Belmont Report are
translated into informed consent by maintaining that
persons are participating of their own free will and that
the benefits to the person outweigh the risks. The
Belmont Report served as the basis for the Code of
Federal Regulations, which was approved in 1978. In
addition, in 1993, the International Ethical Guidelines
for Biomedical Research Involving Human Subjects
were developed. In 2005, the Department of Health
and Human Services released a revised edition of the
Federal Code of Regulations on the Protection of
Human Subjects. Title 45, part 46 of the U.S. Code of
Federal Regulations upholds the application of the
Belmont Report principles and is now generally
accepted as the uniform policy for the protection of
research participants. Outlined are specific definitions
and statements as they apply to both federally and non-
federally funded research projects.

Requirements of Informed Consent

The theory of informed consent to research is that 
a research participant is both voluntary and fully
informed about the nature and consequences of an
experimental situation before giving consent to partici-
pate. There are three essential elements to the doctrine
of informed consent: voluntariness, information, and
competency. The first element is that the person volun-
tarily consents to the procedure, in that the individual
chooses freely to participate. To be voluntary, the per-
son must consent without the presence of coercion,
fraud, or duress, which may hinder the person’s deci-
sion-making ability. Stanley and Guido further elabo-
rate that when an individual is consenting to participate
in psychological research, one must consider the envi-
ronment to ensure that the participant’s voluntary status
is not compromised by the setting (e.g., prison, hospi-
tal, school).

Second, an individual must be fully informed of
the proposed research setting to which he or she is
consenting. The disclosure of information, which is
provided in a formal informed consent document to
the research participant, should include a description
of the proposed procedures, its purpose, duration of
the research procedure, the risks and benefits of par-
ticipation, alternatives to participation, and the volun-
tariness of participation. Other issues that should be
disclosed are that the individual has the opportunity to
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withdraw from the research setting at any time, issues
of confidentiality, and any other pertinent information
such as how to contact the main investigator.

The final element required to obtain informed con-
sent is competency, which refers to the functional
capacity to give valid consent to participate in research.
Grisso and Appelbaum note that those persons who
cannot use the disclosed information because of a lack
of certain cognitive abilities are not capable of partici-
pating in an informed consent procedure. When the
impairment reaches a certain level of severity, a deter-
mination can be made of incompetence. In legal terms,
a de facto incompetence determination is made when
inquiries into the person’s actual capacities reveal a suf-
ficient lack in cognitive functionality.

When making a judgment about one’s decision-
making capacities, three types of information are usu-
ally required as delineated by Grisso and Appelbaum:
(1) the person’s clinical condition, (2) the person’s
degree of functioning in tasks involving decision-
making abilities, and (3) the situation-specific demands.
There are four legal standards for assessing decision-
making competence, which include the ability to com-
municate a choice, the ability to understand relevant
information, the ability to appreciate the circumstances
and likely outcome, and the ability to rationally manip-
ulate the information. Grisso and Appelbaum also note
that although four standards have been proposed, not
all courts and jurisdictions apply all concepts in a
determination of competency. Also of importance is
that a person’s status on the four abilities is not all-or-
none. A person usually possesses all the abilities but in
varying degrees and one must consider the complexity
of the decision being made in relation to the condition
of the person making that decision.

For researchers it is important to provide all the
necessary information to the potential participant so
that he or she is able to make an informed decision.
The information of the purposes, procedures, benefits,
risks, and voluntary nature of participation must be
outlined in a written document and signed by both
parties. It is the responsibility of the researcher to
ensure that the participant understands the informa-
tion and is not being coerced in any way to participate.

Competency of Special Populations

When conducting research with normal healthy pop-
ulations, researchers tend to presume that the partici-
pant is capable of understanding the material in the

informed consent document and capable of making
an autonomous decision of whether to participate or
not. However, when conducting research with poten-
tially vulnerable populations, the same assumption
cannot necessarily be made. Potentially vulnerable
populations include children and adolescents, who
are vulnerable because of their developmental level
and their susceptibility to coercion; prisoners and
other institutionalized individuals by virtue of their
lack of voluntary status; medical patients who may
have impaired cognitive function ranging from being
comatose to some memory impairment; and psychi-
atric patients as a result of possible compromised
capacity to consent. Several empirical studies have
examined the ability of psychiatric patients to pro-
vide informed consent; a brief summary of the find-
ings follows. In persons with schizophrenia and
psychotic disorders, mixed results have been pro-
duced. The consensus is that these types of patients,
on the whole, perform more poorly than their non-ill
counterparts on tests of competency. Several studies,
however, have further noted that even with this
divide, there is much heterogeneity among the schiz-
ophrenic patients and many are able to perform at a
level similar to non-ill persons. Research on persons
with affective disorders is somewhat more promising,
with this group performing at a level similar to non-
ill persons in most of the published studies. Finally,
elderly patients with Alzheimer’s disease seem to be
the population at the greatest risk for having impaired
levels of cognitive processing and thus a diminished
ability to provide informed consent.

Elizabeth Arias and Barbara Stanley

See also Capacity to Consent to Treatment; Capacity to
Consent to Treatment Instrument (CCTI); MacArthur
Competence Assessment Tool for Clinical Research
(MacCAT–CR)
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COPING STRATEGIES OF ADULT

SEXUAL ASSAULT VICTIMS

Coping strategies of adult rape victims refers to the
ways in which rape victims respond to an assault. Most
of this research focuses on female victims because most
sexual assault victims are women. Although the term
coping implies that someone is adjusting well, coping
strategies can actually be either helpful or unhelpful.
Less helpful strategies include avoiding dealing with
the assault, withdrawing from others, using drugs and
alcohol to self-medicate, blaming one’s self, and focus-
ing on the past and on why the assault occurred. Among
the more helpful strategies reported are seeing the
assault in a more positive light, relying on one’s reli-
gious beliefs, and focusing on what currently is control-
lable. Disclosing the assault can lead to either positive
or negative reactions from others. Positive reactions are
more common, although negative reactions have a
greater impact.

Knowledge about the strategies victims use to deal
with an assault is relevant to several kinds of profes-
sionals who work with victims. For example, knowl-
edge about which strategies have been helpful or
unhelpful is useful to those who provide direct ser-
vices to victims (e.g., psychologists, social workers,
advocates). This information also might be used by a
psychological expert in a sexual assault case to help
explain the effects of the rape on a victim to a judge
or jury. It is important, however, to keep in mind that
most rapes are not reported and, of those that are
reported, many are not charged and few go to trial.

Specific Coping Strategies

In the general research literature on coping, nine 
primary forms of coping have been identified: cogni-
tive restructuring, problem solving, support seeking,

distraction, avoidance, social withdrawal, emotional
regulation/expressing emotions, rumination, and help-
lessness. Several studies have assessed the frequency
with which rape victims use these strategies and the
relationship between the use of the strategy and the
postrape symptoms of distress. Typical symptoms of
distress among rape victims include those associated
with posttraumatic stress disorder (PTSD), depres-
sion, and anxiety. Of the studies that have assessed
one of these forms of coping among rape victims,
avoidance and social withdrawal are generally associ-
ated with greater distress. Avoidance involves trying
not to think about or deal with the assault (e.g., trying
to block it out), and social withdrawal, of course,
involves withdrawing from others. The strategies
associated with better adjustment fall mainly within
the category of cognitive restructuring, which refers to
trying to see the assault in a different or more positive
light. Although this might seem unlikely, many vic-
tims do actually report positive changes in their lives
following an assault, such as that they appreciate life
more. Teaching coping skills such as cognitive
restructuring also has been found to reduce symptoms
in experimental studies. The results of studies assess-
ing emotional regulation/expressing emotions are
mixed, partly because of methodological problems
with the studies. However, the general research litera-
ture on coping suggests that expressing emotions is
associated with better adjustment. Another coping
strategy not included in this categorization scheme is
religious coping, which generally is associated with
lower distress levels among victims.

Another way in which victims may try to cope with
the assault is by drinking or using drugs. Several
studies indicate that victims report more alcohol and
drug abuse and dependence than do nonvictims.
Because drinking and drug use are risk factors for sex-
ual assault, it is important to try to determine if the
substance use came before or after the assault. Studies
that attempt to assess the timing of the substance
abuse relative to the sexual assault generally indicate
that the substance abuse started after the assault.
Alcohol and drug use by victims is related to higher
distress levels; thus, victims may be using substances
to self-medicate their distress.

Social Support

Although support seeking is considered one of the pri-
mary forms of coping, research on support processes in
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rape victims goes beyond the examination of support
seeking as a coping process. For example, one issue for
rape victims is whether and to whom to disclose the
assault. Although disclosing the assault may not neces-
sarily be for the purpose of seeking support, unlike
other events that are more public (e.g., bereavement),
victims only receive supportive or unsupportive reac-
tions from others if they disclose the assault to them.
The act of disclosing the assault or of seeking support
also should be distinguished from the supportive or
unsupportive reactions of others to the victim regarding
the assault. Thus, research in this area has focused on
whether and to whom victims disclose, what kinds of
reactions they receive, and how those reactions are
related to victims’ distress levels. This research sug-
gests that although most rape victims do not report the
assault to the police, most disclose to someone, such as
friends or family members. In general, victims indicate
that they received mostly positive and supportive reac-
tions from others. However, negative reactions, such as
being blamed or treated differently, also occur and
appear to be more common from formal (e.g., the
police, physicians) than from informal (e.g., friends,
family) support providers. Negative social reactions
tend to be more associated with distress than positive
social reactions are associated with well-being. Nonethe-
less, being believed and being listened to by others,
especially friends and family, is associated with better
adjustment among rape victims. Many friends and vic-
tims report that the assault had a positive effect on their
relationships (e.g., it brought them closer).

Attributions About 
the Cause of the Rape

Individuals who have been sexually assaulted often
struggle to regain a sense of control over their lives.
One way to do this is to try to identify the cause of the
assault (i.e., make a causal attribution) and thus recog-
nize how the assault could have been prevented. For
rape victims, this may involve trying to identify what
they could have done differently to avoid being raped.
Much of the research on the relations among attribu-
tions and posttrauma distress has been guided by the
theory that behavioral self-blame, which involves
attributing the assault to one’s past behavior, is an
adaptive response to rape because it is associated with
the belief that future rapes can be avoided. In contrast,
characterological self-blame, which involves attribut-
ing the rape to some stable aspect of one’s self that

cannot be changed, is thought to be maladaptive
because it is not associated with a sense of future con-
trol. This theory has been described as dominating
research on attributions and adjustment for more than
two decades and as being widely accepted as having
implications for interventions with trauma survivors.

Although this theory suggests that behavioral self-
blame is adaptive, behavioral self-blame consistently
is associated with more, rather than less, distress
among survivors of rape. In addition, behavioral self-
blame generally is unrelated to perceived future con-
trol among victims of rape. In other words, behavioral
self-blame does not appear to foster the belief that
future rapes can be avoided, which was the proposed
mechanism for its adaptive value. Characterological
self-blame is also consistently related to higher distress
levels. Indeed, the two types of self-blame are highly
correlated with each other. Experimental studies sug-
gest that reductions in self-blame in treatment are asso-
ciated with reductions in PTSD symptoms.

Research on attributions has tended to focus on self-
blame, perhaps because of the predominance of the
aforementioned theory. However, other kinds of blame,
such as blaming the rapist or other external factors, tend
to be more common than self-blame. These other types
of blame also are associated with more distress. It
appears that focusing on the past and on why the assault
occurred is associated with higher distress levels. It is
less adaptive to focus on the past and on why the assault
occurred, or even on how future assaults can be
avoided, than to focus on aspects of the assault that are
currently controllable, such as the recovery process.

Patricia A. Frazier

See also Child Sexual Abuse; Rape Trauma Syndrome;
Victimization
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CRIMINAL BEHAVIOR, THEORIES OF

When crime is truly the product of rational choice, the
offender commits the act for reasons of personal gain
or gratification. His or her behavior is under his or her
complete control. How and to what degree, however,
might other factors intrude on and compromise his or
her ability to exercise free will? The response to this
question has come in the form of innumerable theories,
each purporting to explain criminal behavior in terms
of specific factors. Broadly speaking, these theories
involve three categories of factors: psychological, bio-
logical, and social. In fact, human behavior is the prod-
uct of complex interactions among many factors.
Rather than providing a summary of myriad theories,
this entry focuses on the main factors involved in the
expression and suppression of criminal behaviors.

Social Factors

There is a vast criminological literature that identifies
a wide range of environmental factors as causally
linked to criminal behavior. These include develop-
mental, social, and economic factors. For example,
poverty is often cited as a socioeconomic condition
linked to crime. The stress, strain, and frustration
experienced by those lacking the financial resources
to meet their needs and fulfill their desires through
legitimate means renders them more inclined to com-
mit crime than affluent individuals with ready access
to legitimate means. Poor nutrition is an especially
troubling aspect of poverty. Nutritional deficiencies
can result in or exacerbate problems such as learning
disabilities and poor impulse control. Such cognitive
dysfunctions have been identified as precursors 
to delinquency and adult criminality. Thus, one’s 
position in the social structure of society—as opera-
tionalized by variables such as level of income—can
be a significant contributing factor in the criminal

activities of some individuals by virtue of its impact
on brain function.

Growing up in a household where parental displays
of violence are commonplace can shape the behavior
of children so as to make them more likely to respond
to their own problems with violent means. While
aggression and violence are not synonymous, that
they are correlated is undeniable. Psychologist Albert
Bandura demonstrated the importance of social learn-
ing in the development of aggressive behavior.
Exposure to a violent role model may operate as a
trigger of preexisting psychological and biological
factors that predispose that individual to aggressive
behavior. This may explain why only one of the two
sons whose father assaults their mother grows up to
beat his own wife—there were additional factors that
rendered him more readily influenced by the violent
model; or, conversely, the nonviolent son was resistant
to the influence by virtue of individual “protective”
factors, such as high IQ.

There is a substantial literature on a “cycle of vio-
lence” whereby victims of childhood abuse and
neglect are predisposed to engage in violent behavior
in adulthood, thus passing the violence from one gen-
eration to the next. Other research has examined the
effects of being bullied during formative years, find-
ing that the victims in turn become victimizers. In ani-
mal experiments, exposure to conditions of inescapable
threat has been found to alter specific chemicals in the
brain involved in aggression and the inhibition of
aggression, with the result that formerly docile ani-
mals go on to display inappropriate and excessive
aggression, attacking smaller, weaker animals 
whenever presented with them. In essence, they
become the “playground bully.” Thus, a change in
the environment—exposure to inescapable threat—
leads to changes in biology, which lead to the changes
in behavior. Empirical studies on the effects of child
maltreatment reveal that in addition to psychological
problems actual structural and functional damage to
the developing brain may occur. These neurobiologi-
cal effects may be an adaptive mechanism for living in
that dangerous environment. Regardless, they also
tend to predispose the individual to a range of psychi-
atric conditions, aggressive behaviors, and stress-
related illnesses. Resilient children, so called because
of their ability to thrive under high-risk conditions,
appear to have cognitive capabilities (notably higher
verbal intelligence) that enable them to adapt to their
stressful environment. Understanding the mechanisms
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that underlie resilience may reveal deficits in those
who succumb to the harmful effects of their disadvan-
taged or abusive childhood—often becoming delin-
quent and criminal as a result.

Of course, the majority of poor people are not crim-
inals, and the majority of those growing up in abusive
homes or who are bullied do not go on to become
criminals, raising the question: What it is about those
who commit crime that distinguishes them from others
who experience similar circumstances but are law
abiding? Furthermore, why would individuals who do
not experience such adversity commit crime? The
answer to these questions is that social factors affect
different people differently. By and large it is the psy-
chological and biological makeup of an individual that
determines how and to what extent external forces
affect his behavior. Psychological and biological fac-
tors interact to render an individual more or less vul-
nerable to adverse social conditions. This should not
be taken to diminish the influence of social factors on
criminal behavior, for indeed they have a significant
role, but rather to highlight the fact that the effect they
have depends on the psychological and biological
makeup of the individual. Ultimately, it is the individ-
ual who acts—criminally or otherwise.

Psychological Factors

By virtue of the requirement of mens rea, criminal
courts are concerned with the psychological elements
that underlie criminal behavior. Research teaches,
however, that the psychology of the offender emanates
from a biological substrate. And, one’s psychological
states affect various aspects of his or her biology. Mind
and brain have an indelible connection. An individual’s
psychological state or mental status—whether at the
scene of a crime or in a courtroom—involves biologi-
cal mechanisms.

Psychopathology—the study of diseases/disorders
of the mind—constitutes a major area of preparation
for the forensic psychologist. While the vast majority
of individuals with mental disorder do not commit
crimes, it is estimated that rates of serious mental dis-
order among prison inmates are three to four times
greater than they are for members of the general pop-
ulation. Although this cannot blindly be taken to mean
that the crimes of mentally disordered inmates were
due to their psychopathology, or that mental disorder
predated their incarceration, their disproportionate
numbers relative to the general population nonetheless

confer significance to mental disorder as a contributing
factor in criminal behavior.

The relationship between criminal behavior and
mental disorder is complex. Individuals who experi-
ence false perceptions (i.e., have hallucinations such
as hearing voices that have no basis in objective real-
ity) and/or hold false beliefs (i.e., have delusions such
as “people are out to kill me”) are considered to have
a major mental disorder, or psychosis. Recent research
has linked schizophrenia, a psychosis, to an increased
risk of committing violent crime—usually against sig-
nificant others in their lives (not the randomly encoun-
tered strangers portrayed in popular media). While it
is understandable how someone who is out of touch
with reality can harm another as a result (e.g., by hav-
ing a delusion that he has a divine mission to cleanse
the streets of vermin—say, by killing homeless
people), the majority of psychotic individuals do not
commit crimes.

Research on hallucinations in schizophrenics reveals
that the basis for their false perceptions is brain dys-
function. For example, the occurrence of auditory hal-
lucinations coincides with the firing of neurons in
brain regions normally involved in processing sound—
but in this case in the absence of sound. Instead of 
asking the nebulous question, “Why does a schizo-
phrenic hear voices?” we are now positioned to ask
why neurons in particular regions of the brain misfire
in the absence of external stimuli. Thus, the impetus
for violence in a schizophrenic individual—when he
attacks because the voices say the other person
intends harm—appears to arise out of aberrant neural
activity.

Of the mental disorders currently recognized by
clinicians and researchers, most are not deemed psy-
choses. Rather, they are disorders of personality,
impulse control, and the like. Psychopathy, a form of
personality disorder, is exhibited as a cluster of spe-
cific affective, interpersonal, and socially deviant
behaviors. Although psychopaths make up only about
1% of the general population, they are estimated to
comprise approximately 25% of prison populations.
The nature of their disorder—lacking remorse for
their antisocial actions and emotional empathy for
those whose rights they violate—makes them espe-
cially well suited for criminal activity. While most
psychopaths are not criminal (nonetheless behaving in
ways that disregard consideration for others), of those
who are, recidivism rates tend to be significantly
higher than for nonpsychopathic offenders.
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Although psychopaths are not psychotic, the 
neurobiological mechanisms that normally impart
emotion to cognitions, thoughts, and attitudes appear
to be dysfunctional in the psychopath. The psycholo-
gist Robert Hare suggests that whereas genetic (and
other biological) factors determine the aberrant per-
sonality structure, the environment may shape how the
disorder is expressed as behavior. Positron emission
tomography and single-photon-emission computed
tomography scans have identified a number of specific
regions in the brains of violent psychopaths that do not
function normally. In particular, the prefrontal 
cortex—part of the frontal lobes of the brain largely
responsible for rational decision making and impulse
control—appears to be underaroused, rendering it
incapable of effectively managing emotional urges.
Impulsive behaviors, including crimes, are the result.

However cognitive abilities are defined, certainly
they have a major role in criminal behavior. Where
research has used IQ as a measure of intelligence, by
and large offenders have lower scores than nonoffend-
ers. Typically, individuals with low intellectual ability
have difficulty delaying gratification, curbing their
impulses, and appreciating the alternative means to
get what they want. With substantial intellectual
impairment, they tend to be less inhibited from doing
harm because they lack the appreciation for the
wrongfulness of their conduct. Although environment
can facilitate or suppress the development and expres-
sion of one’s cognitive abilities, research indicates
that these have a substantial heritable component.

The concept of emotional intelligence holds con-
siderable promise for a more comprehensive under-
standing of chronic criminality. Those with low
emotional intelligence—people who lack insight into
their own behavior and empathy toward others—are
less inhibited about violating the rights of others.
Injury to the (ventromedial) prefrontal cortex has been
linked to the onset of reckless and antisocial behavior
(including violence) without remorse, suggesting our
moral compass is rooted in specific frontal lobe func-
tions that for the chronic offender are defective.

Much neglected in the mainstream literature on
criminal behavior are the effects of traumatic events in
early childhood from a psychoanalytic perspective.
Twenty-first century technology provides for—should
we choose—a recasting of Freudian constructs as spe-
cific neurobiological factors. The id, responsible for
generating unconscious and primitive urges, may cor-
respond with the limbic system—which includes brain

structures involved in basic emotions, motivation, and
memory. The aspect of the personality Sigmund Freud
referred to as the ego mediates the self-centered
demands of the id. The ego develops in childhood and
grounds the individual in reality. It would be this ratio-
nal aspect of personality that negotiates with the emo-
tional and impulsive id. Read frontal lobes here. As for
Freud’s superego, the moral aspect of personality may
well “reside,” at least partially, in the ventromedial pre-
frontal cortex. Remorseless antisocial behavior follows
damage to this area of the brain. Reconceptualizing
Freudian constructs in this manner need not negate
their validity, for the basic tenet—relating defects 
of personality to early trauma—remains intact. Rather,
a neurobiological interpretation of psychoanalytic
processes affords them something they heretofore
lacked—the ability to be empirically validated.

While we refer to disordered mental states or dis-
eased mind, frequently understated or unstated are the
neurobiological processes that underlie them. Whatever
the psychological problem, we can no longer speak of
the psychological factors associated with criminal
behavior without also discussing biological factors—
virtually in the same sentence.

Biological Factors

The numerous and varied social and psychological
factors that increase the risk of criminal behavior are
mediated by biological processes.

Proper diet is essential to optimal brain function. For
example, complex carbohydrates are broken down to
make glucose—the basic fuel for the brain. Many nutri-
ents are involved in converting that glucose into energy.
A deficiency in any one of these essential nutrients com-
promises brain function by lowering the available
energy. The frontal lobes of the brain, responsible for
rational thinking, organizing behavior, and moderating
emotional impulses, require approximately twice the
energy as the more primitive regions. If energy levels
are depleted, higher functions become impaired leaving
lower brain activity uninhibited. Effectively, our emo-
tions will have their way with us. Beyond basic energy
needs, specific nutrients are required for the synthesis of
neurotransmitters. It is, therefore, understandable how
malnutrition compromises cognitive function and, in so
doing, facilitates antisocial and aggressive behaviors.

Of the diagnosed illnesses associated with violent
behavior, substance abuse ranks highest. The disin-
hibiting effects of alcohol are evident in police
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reports—replete as they are with accounts of domes-
tic violence, aggravated assault, murder, and rape
under its influence. Substance abuse has a particularly
deleterious effect on individuals with preexisting
mental disorder, exacerbating their dysfunction. It is
not that alcohol causes violent behavior; rather, it
appears to trigger violence in those already prone to
behave violently by virtue of other factors.

Exposure to toxic agents in the environment such as
pesticides and lead can delay or impair an individual’s
intellectual development and thus affect behavior and
its regulation. In this regard, teratogens—factors that
interfere with normal embryonic development—have a
particularly important role in predisposing some indi-
viduals to a life of crime. The legacy of cognitive
deficits and behavioral sequelae due to, for example,
prenatal exposure to drugs and alcohol, are well docu-
mented in the literature.

Neurotransmitters are responsible for conducting
electrochemical impulses within and across regions of
the brain (as well as throughout the body). Many psy-
chiatric disorders have been linked to imbalances in
neurotransmitter systems. Serotonin is involved in a
number of brain functions, including regulation of
emotional states. In laboratory experiments, lowering
the serotonin levels results in the onset of impulsive
and aggressive behavior. That abuse and neglect in
childhood can result in permanently reduced levels of
serotonin is therefore an important observation for our
understanding of the etiology of violence.

Hormones function in much the same way as neu-
rotransmitters except they are released into the blood-
stream rather than between neurons. Abnormally high
levels of circulating testosterone—a sex hormone
associated with the drive to dominate and compete—
have been linked to excessive aggression. The phe-
nomenon of “roid rage” in body builders who use
anabolic steroids and exhibit extreme and uncontrol-
lable violence attests to this effect. Such observations,
as well as research on stress hormones correlating, for
example, low levels of salivary cortisol with severe
and persistent aggression, show the importance of
hormonal contributions to criminal behavior.

Research on skin conductance, heart rate, and
brainwave activity has linked low arousal to criminal
behavior. In fact, in young children, these psy-
chophysiological conditions have been reported to
portend later delinquency with a high degree of accu-
racy. What these and the aforementioned studies sug-
gest is that the brains of chronic offenders work

differently. As we proceed to identify more of the 
factors linked to criminal behavior, we will take with us
one particular question, the answer to which will have
implications that at once generate fear and optimism:
To what extent are the factors genetically determined?

A variety of methodologies—examining twins and
adoptees, chromosomal abnormalities, and DNA 
polymorphisms—have been applied to evaluate the
role of genetic factors in criminal behavior and aggres-
sion. Although it is not anticipated that a “crime gene”
will ever be discovered, it is clear there are genes that
code for specific neurochemicals linked to different
kinds of behavior. To illustrate, a specific—albeit
rare—mutation has been identified in a gene that holds
the recipe for a particular enzyme known to affect the
level of certain neurotransmitters in the brain. This
defect has been linked to a propensity toward impul-
sive and excessive aggression and violence in each of
the men of the family who has this mutation.

Studies in behavioral genetics support the con-
tention that aggressive behavior is moderately herita-
ble. Aggressive behaviors confer advantage to the
males of a species as they compete for territory and
access to females. Evolutionary psychology holds that
aggressive traits that increase reproductive success
will be selected and carried across successive genera-
tions. Primatologist Ronald Nadler contends that sex-
ual aggression is inherent in the behavioral repertoires
of great apes—animals that are among our closest bio-
logical affiliates. Human males, as a function of their
drive to procreate, would be naturally inclined to have
sex with as many different partners as possible, maxi-
mizing the probability that the species will survive
and also that their own genes will be transmitted to the
next generation. The fact that most males do not rape
is in large measure due to their socialization; rapists
are males who have not been effectively socialized in
this regard. We can appreciate through this example
how specific psychosocial risk factors (e.g., low intel-
ligence) can increase the probability of criminal and
violent behavior—in this case, rape.

The long tradition of assuming crime to be the
product of volition, unencumbered by aberrant psy-
chological or biological processes, is under attack. In
the end, we may find it is psychologist Adrian Raine’s
bold conceptualization of criminality as a clinical dis-
order that best fits what we learn. To embrace this
position, however, would require us to revisit our
notions of crime and punishment—and treatment. If
criminal behavior, at least impulsive violent criminal
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behavior, is inherently pathological, the implications
are legion. In their determinations of culpability, the
courts are thus wise to proceed with caution. As
behavioral science research and technology advance,
it is likely that the critical mass of the data will, ulti-
mately, persuade.

Candice A. Skrapec

See also Criminal Responsibility, Assessment of; Forensic
Assessment; Mens Rea and Actus Reus; Psychopathy;
Psychotic Disorders
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CRIMINAL RESPONSIBILITY,
ASSESSMENT OF

Mental health professionals are frequently asked to eval-
uate criminal defendants to assist the courts in determin-
ing whether those individuals may have been legally
insane (i.e., not criminally responsible) at the time of
their crimes. This entry discusses the legal concept of
and criteria for insanity, as well as the challenges that
forensic experts face in conducting these evaluations.

In contemporary Western society, prohibited behav-
iors are typically codified in the criminal law, and most
citizens are held to be responsible to obey these laws.
Individuals who violate the law may be prosecuted and,
if convicted, punished for their behavior. Such individ-
uals are said to be “criminally responsible,” a label that
reflects the moral and legal judgment that the person
had neither a justification nor an excuse for his or her

behavior, should have known better, and must endure
the punishment as a corrective mechanism intended to
discourage the recurrence of such behavior.

As the last sentence indicates, behavior that on its
face appears to be criminal may in some circumstances
not warrant the legal and moral conclusion that the actor
is “guilty” or “criminally responsible.” For example,
under most circumstances, it is unlawful to take the life
of another person, yet doing so in “self-defense” (the
victim was threatening the life of the actor) may consti-
tute a justification that precludes a finding of guilt.
Similarly, taking money from another person (robbery),
when performed under duress (a third-party threatens to
kill the actor’s child unless the money is taken), may be
seen as justified because of the greater harm (death of
the child) that was avoided by robbing the victim.

There are other individuals, or classes of individ-
uals, who may be exempt or excused from judgments
of “criminally responsible,” not because of extraor-
dinary or justifying circumstances, but because of
individual characteristics or features that render
them, in society’s eyes, incapable of making the
appropriate moral and legal judgments required to
behave appropriately and (perhaps also) incapable
from benefiting from punishment as a corrective
measure. For our purposes, two such classes of indi-
viduals will be mentioned, both of which have been
recognized in Western cultures, literally for cen-
turies, as inappropriate targets for judgments of
moral and legal culpability.

The first class of individuals is children, who,
because of youthful age, lack of life experience, and
mental or emotional immaturity, are considered not
accountable as moral actors in the way that adults are
held accountable for their behavior. Although excep-
tional cases may be found, the law has generally con-
sidered it an unrebuttable assumption that children at
the age of 7 years and younger may not be held to
adult standards of criminal responsibility, whereas
there is a rebuttable assumption that children between
the ages of 7 and 14 years are not moral agents to be
held to adult standards of criminal responsibility.

The second group or class of individuals, and the
one of primary focus here, comprises individuals with
significant mental disorders whose symptomatology
contributes to their “criminal behavior” in specific
ways that society deems excuses them from moral
culpability (criminal responsibility). In more common
legal parlance, these individuals are considered
“legally insane” or “not guilty by reason of insanity.”
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The insanity defense is generally unpopular in pub-
lic opinion because of misperceptions about how it is
used. Survey studies reveal public beliefs that the insan-
ity defense is both frequently used and often successful.
Such beliefs are likely distortions that result from the
high degree of publicity surrounding notorious cases
such as those of Patty Hearst, David Berkowitz (“Son
of Sam”), Jeffrey Dahmer (none of whom was judged
legally insane), and John Hinckley (who was found
insane). However, neither belief is correct. Research
shows that the insanity defense is asserted in less than
half of 1% of criminal cases and more often than not it
fails. Furthermore, when the insanity defense is suc-
cessful, it is not the result of clever lawyers pulling the
wool over the eyes of naive jurors. Most successful
insanity defenses are not seriously challenged by the
prosecution; more often it is clear to all parties that the
defendant was insane at the time of the offense (accord-
ing to criteria discussed below) and should not be held
legally and morally responsible for his or her actions.
Thus, many successful insanity defenses result, in
effect, from plea agreements.

The following sections discuss (a) the criteria for
legal insanity, (b) the legal calculus for determining
when a defendant meets these criteria, and (c) the
methods used by mental health professionals to gather
evidence and formulate opinions about the mental
state of a defendant at the time of an offense.

Criteria for Legal Insanity

Historians of Western law point to the influence of
Henry de Bracton, whose writings on English law in
the 13th century introduced notions of mental capac-
ity and intent into deliberations about guilt and moral
culpability. Early language referenced notions such as
“infancy” or reasoning capacity not far removed from
that of a “wild beast” as potentially exculpating men-
tal states. The most influential English case was the
M’Naghten case (1843), which established as the test
for insanity that the accused

was laboring under such defect of reason, from dis-
ease of the mind, as not to know the nature and qual-
ity of the act he was doing; or, if he did know it, that
he did not know he was doing what was wrong.

The emphasis in M’Naghten on impairment in the
ability to “reason” or to “know” clearly made judg-
ments about a defendant’s cognitive capacities central

to the legal determination of insanity. This emphasis
has survived in modern formulations that reference a
defendant’s “ability to appreciate the wrongfulness of
his conduct.” However, over the course of time modern
psychiatry has influenced the law to consider voli-
tional as well as cognitive impairments as potential
bases for legal insanity. Thus, formulations in some
jurisdictions refer to insanity resulting from criminal
behavior that was due to an “irresistible impulse” or
impaired capacity “to conform one’s conduct to the
requirements of the law” irrespective of the presence
of cognitive impairment.

Finally, some formulations specify quantitative,
albeit imprecise, levels of impairment for the insanity
test to be met. Thus, it may be that not merely
“impaired capacity” but “substantially impaired capac-
ity” must be established to excuse the defendant from
being criminally responsible for his or her behavior.

The Calculus of 
Legal Tests for Insanity

In jurisdictions that allow the insanity defense, judges
and juries must apply the relevant legal test. The struc-
ture of all such tests requires three findings by the trier
of fact. First, there is a predicate mental condition from
which the defendant must have been suffering at the
time of the offense. In the M’Naghten formulation
above, the requisite condition is a “disease of the
mind.” More modern formulations reference the pres-
ence of “mental disease or defect” or similar language.
It is important to note that in virtually all formulations,
the legal definition for the predicate mental condition
is neither highly precise nor tied explicitly to clinically
recognized categories of mental illness or other mental
impairments. (It is the case, however, that in many
jurisdictions certain clinical conditions are explicitly
barred by law as a basis for an insanity defense, most
commonly (a) states of intoxication due to voluntarily
consumed drugs or alcohol and (b) “disorders” defined
almost exclusively on the basis of a history of antiso-
cial behavior, such as antisocial personality disorder or
sociopathy.)

The second component in the legal test is that the
criminal act was affected by (loosely, “caused” by) the
predicate mental condition. In other words, merely
having a “disease of the mind” or a “mental disease or
defect” alone is not sufficient to excuse the defendant
from being criminally responsible. Mentally ill people
may commit crimes for all the noncrazy reasons that
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other people do; they may steal because they are
greedy, fight because they are angry, or drive poorly
because they are intoxicated. To sustain an insanity
defense, the mental impairment must have contributed
to the occurrence of the criminal behavior.

Finally, the link between the predicate mental
impairment and the criminal behavior must specifi-
cally be of the type prescribed in the legal test. As
noted above, depending on the legal jurisdiction, the
test for insanity may reference either cognitive or voli-
tional impairments. Imagine a scenario in which a per-
son with a well-established diagnosis of generalized
anxiety disorder (“mental disease”) suddenly felt
extremely anxious in a situation where the only means
of escaping was to take another person’s car and drive
away. He is not confused as to the ownership of the car
(i.e., he “knows” that it belongs to another person),
does not think that he has that person’s permission to
take the car (i.e., has no illness-related delusion that he
has the authority or approval to take the car), and is
aware of, and maybe even consciously anxious about,
the possibility that he could be arrested for taking the
car. Under a purely cognitive insanity formulation that
focuses on “knowing” or “appreciating” the wrongful-
ness of his behavior, there is little to suggest that the
actor’s illness (acute anxiety symptoms)—although it
motivated his decision to take the car—impaired his
cognitive abilities in the way prescribed by the legal
test. Alternatively, under a volitional formulation that
referenced impaired control of impulses or capacity to
conform conduct, the sudden strong urge to flee,
arguably animated by his anxiety disorder, might sup-
port a finding of insanity.

Clinical Assessment of 
Criminal Responsibility

When the defense decides to pursue a defense of insan-
ity, mental health professionals, commonly psychia-
trists or psychologists, are hired by the prosecution and
defense and/or appointed by the court to evaluate the
defendant’s mental condition and to provide reports
and/or testimony as to the defendant’s criminal respon-
sibility. This is one of the most challenging types of
evaluation for mental health professionals in their roles
as forensic examiners because it is different, in so
many ways, from the ordinary evaluations that they
conduct in clinical (nonlegal) settings.

Clinical diagnostic assessments are imperfect even
under optimal conditions—that is, when the clinician

is working with a voluntary, candid, and willing client
and the focus is on present mental functioning and
treatment planning. Such conditions are almost never
present when evaluations for criminal responsibility
are being conducted. Because the insanity evaluation
focuses narrowly on a specific point in time in the past,
this inevitably diminishes the utility of commonly used
clinical measures, such as psychological tests or other
diagnostic procedures. Instead, insanity evaluations
rely to a large extent on reviews of investigative evi-
dence collected by the police, interviews with defen-
dants, and information collected from third parties
who may have knowledge relevant to the defendant’s
behavior and functioning at or near the time of the
offense. Thus, investigative reporting, rather than tradi-
tional clinical assessment, is perhaps a better concep-
tual model for criminal responsibility evaluations.

The challenges faced in conducting criminal respon-
sibility evaluations include the following:

The Evaluation Is Retrospective. It is not uncommon
for insanity evaluations to be conducted weeks or
months after the defendant’s arrest. Furthermore, the
time window between the crime and the clinical eval-
uation may be extended considerably if the arrest is
made only after a prolonged investigation. Much can
happen during this interval to distort the reconstructed
picture of the defendant’s prior mental state, including
the following:

1. The defendant has a mental illness that has deterio-
rated over time; the clinician interviews the defen-
dant in this more disturbed state and may attribute
more psychopathology at the time of the offense than
was actually present.

2. The defendant has a mental illness that improves
either spontaneously, due to the cyclical nature of the
disorder, or to treatment received (e.g., in jail); the
clinician interviews the defendant in this less dis-
turbed state and may attribute less psychopathology
at the time of the offense than was actually present.

3. Although not symptomatic at the time of the
offense, the defendant may have developed symp-
toms subsequent to the offense (e.g., a reaction to
the nature of the crime itself, to events that occurred
at arrest or in the jail, or in anticipation of serious
consequences); the clinician may attribute some of
this symptomatology as being present at the time of
the offense.
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4. Information obtained by interviewing the defendant
or third-party sources (e.g., witnesses, family mem-
bers), even if offered “honestly,” may be less accu-
rate due to deterioration of memory over time.

Concerns About Information Validity. Most people
who provide information to the forensic examiner
have a personal or professional interest in the opinions
and findings that the examiner will reach. Thus, con-
cerns about the validity of information are greater in
insanity evaluations (and other forensic assessments)
than with evaluations conducted for standard clinical
and therapeutic purposes.

A defendant may view a successful insanity defense
as his or her only hope for avoiding a lengthy prison sen-
tence and thus be motivated to exaggerate or fabricate
symptoms of mental disorder in describing behavior and
motivations at the time of the offense. Family members
sympathetic to the defendant’s plight may distort infor-
mation in ways that they believe are helpful to the case.
The attorney(s) may be selective in the investigative
information made available to the clinician, withholding
that which they believe might lead the clinician to an
unfavorable opinion. Evidence may be gathered and
provided by the police in ways that provide a mislead-
ing picture of the defendant’s prior mental functioning.
For example, a defendant who is mentally confused and
verbally incoherent may be cajoled into signing a “con-
fession,” drafted in perfectly organized and sensible lan-
guage by an arresting officer, that belies the extent of
psychopathology present at the time of arrest.

Translating Clinical Findings for Legal Consumers.
Based on information gathered from the defendant, the
police, and available third-party sources, the forensic
examiner attempts to reconstruct an account of the
defendant’s mental state at the time of the offense that
considers whether, and the extent to which, symptoms
of mental disorder may have contributed to the alleged
crime. However, as noted above there is no direct
translation of clinically recognized mental disorders,
which can vary from relatively benign (e.g., nicotine
use disorder) to severely incapacitating conditions
(e.g., schizophrenia, manic disorder), into legal terms
such as disease of the mind or mental disease or defect.

Similarly, various formulations of the legal criteria
for insanity require qualitative or quantitative determi-
nations of either the nature of the functional legal
impairment (e.g., ability to “know” or to “appreciate”
wrongfulness of conduct) or the extent of impairment

(e.g., categorically “did not know” vs. “lacked sub-
stantial capacity to know”) for which there is no clin-
ical or scientific technology.

That there is no scientific basis for translating clin-
ical findings into specific legal conclusions poses a
challenge to forensic examiners who are often pres-
sured by the attorneys, if not also the courts, to give
conclusory opinions under the mantra of “reasonable
medical (or scientific) certainty.” Mental health pro-
fessionals have no “capacimeters” for determining
whether the specific nature or extent of impairment in
a given case is sufficient to excuse the defendant from
his or her moral obligation to obey the rules. These
constructs are legal terms of art that, in any individual
case, have meaning only as expressed in the eventual
social and moral judgment of the judge or jury when
the verdict is reached. The status of an individual
being legally insane (i.e., “not criminally responsi-
ble”) is a social construction that has no meaning prior
to, or independent of, the jury’s pronouncement.

This is not to say that clinical evaluations of crim-
inal responsibility cannot be helpful to legal decision
makers. Rather, the challenge for forensic examiners
is to collect information relevant to a defendant’s legal
functioning and to describe it to the triers of fact in
ways that facilitates their ultimate judgments, but
without offering moral judgments of their own under
the guise of scientific expertise.

To illustrate with an example, one defendant who
had a long and well-documented history of mental dis-
order experienced a recurrence of symptoms that
included the delusional belief that he had been
appointed to the position of deputy director of the FBI
(in reality, the individual had worked in a factory for
20 years). On the basis of this belief, and the further
notion that he was urgently needed in Washington,
D.C., on matters of national security, he boarded a
Greyhound bus and, without license or permission,
drove it away from the bus depot. He was arrested and
charged with unlawfully driving away a motor vehicle.

In this case, a forensic examiner might report that
at the time of the offense the defendant experienced
symptoms (i.e., delusions—strongly held but erro-
neous beliefs) of a well-recognized mental disorder
(schizophrenia) with which he had been diagnosed for
a number of years. Although the objective evidence is
that the defendant is a factory worker, the manifesta-
tion of his illness at the time of the offense included a
set of beliefs that distorted his perceptions of reality
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with respect to his occupation (i.e., objectively he was
not an FBI official) and his rights and duties associ-
ated with his occupation (i.e., objectively he did not
have the authority to commandeer a public transporta-
tion vehicle in the interest of national security). The
nature of these distortions impaired his ability to
judge correctly with respect to the action of taking
control over the bus.

This formulation lacks a conclusive opinion as to
whether or not the defendant’s symptoms at the time
of the offense satisfy the required predicate condition
(“he suffered from a mental disease”). Also absent is
any conclusory opinion that the symptoms categori-
cally did, or did not, relate to the criminal act in the
prescribed way (i.e., “he did not know that what he
was doing was wrong”). However, the formulation
does provide a plausible accounting of the relation-
ship between the defendant’s symptoms and the crim-
inal behavior, but leaves it to the jury to “connect the
dots,” so to speak, in a fashion congruent with their
collective social and moral intuitions as to whether or
not an individual so disturbed should be held crimi-
nally responsible.

Norman G. Poythress

See also Automatism; Criminal Responsibility, Defenses and
Standards; Forensic Assessment

Further Readings

De Pauw, K. W., & Szulecka, T. K. (1988). Dangerous
delusions: Violence and misidentification syndromes.
British Journal of Psychiatry, 152, 91–96.

Dreher, R. H. (1967). Origin, development and present status
of insanity as a defense to criminal responsibility in the
common law. Journal of the History of the Behavioral
Sciences, 3, 47–57.

Goldstein, A. M., Morse, S. J., & Shapiro, D. L. (2003).
Evaluation of criminal responsibility. In A. M. Goldstein
(Ed.), Handbook of psychology: Vol. 11. Forensic
psychology (pp. 381–406). Hoboken, NJ: Wiley.

Morse, S. J. (1994). Causation, compulsion, and
involuntariness. Bulletin of the American Academy of
Psychiatry and the Law, 22, 159–180.

Morse, S. J. (1994). Culpability and control. University of
Pennsylvania Law Review, 142, 1587–1655.

Poythress, N. G. (2004). “Reasonable medical certainty”:
Can we meet Daubert standards in insanity cases?
[Editorial]. Journal of the American Academy of
Psychiatry and the Law, 32, 228–230.

Slobogin, C. (2007). Proving the unprovable: The role of law,
science, and speculation in adjudicating culpability and
dangerousness. New York: Oxford University Press.

CRIMINAL RESPONSIBILITY, 
DEFENSES AND STANDARDS

Although the insanity defense is numerically insignif-
icant, it remains profoundly important to the criminal
justice system as the focal point of the ongoing debate
on the relationship between legal responsibility, free
will, mental illness, and punishment. The insanity
defense has substantially survived in spite of persis-
tent philosophical and political criticism. Its history
reflects a balance and tension between changes in atti-
tudes toward developments in psychiatry and psychol-
ogy and changes in attitudes toward criminal justice,
incapacitation, and the desire to punish. Probably no
other area of criminal law and procedure reflects a
jurisprudence that is so driven by myths as that of the
insanity defense. Yet only a handful of American juris-
dictions have legislatively abolished it.

Insanity defense issues have concerned the courts
and legislative bodies for hundreds (perhaps thou-
sands) of years. As the various tests have developed—
M’Naghten, irresistible impulse; Durham, the test
proposed in the American Law Institute’s Model
Penal Code (ALI-MPC); the federal Insanity Defense
Reform Act, diminished capacity—and as efforts are
made to limit the scope and use of the defense, either
by use of a “guilty but mentally ill” verdict or by out-
right abolition, it is clear that the symbolic values of
the insanity defense must be considered carefully at
all times. No area of our legal system has engendered
a more intense level of debate than the role of the
insanity defense in the criminal justice process. On
the one hand, this difficult subject is seen as a reflec-
tion of the fundamental moral principles of the crimi-
nal law, resting on beliefs about human rationality,
deterrability (i.e., whether the punishment of a person
whose profound mental illness leads him to commit
what would otherwise be a criminal act would serve as
a deterrent to others), and free will, and as a bulwark
of the law’s moorings of condemnation for moral fail-
ure. On the other hand, it is castigated by a former
attorney general of the United States as the major
stumbling block in the restoration of “the effective-
ness of Federal law enforcement” and as tilting the
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“balance between the forces of law and the forces of
lawlessness.” Yet the percentage of insanity defenses
pled is small (at the most 1%), the percentage of those
successful is smaller (1/4 of 1%), and the percentage
of those successful in contested cases is minuscule
(1/10 of 1/4 of 1%).

Notwithstanding the defense’s relative numerical
insignificance, it touches—philosophically, culturally,
and psychologically—on our ultimate social values
and beliefs; it is rooted in moral principles of excuse
that are accepted in both ordinary human interaction
and criminal law; and it continues to serve as a surro-
gate for resolution of the most profound issues in
criminal justice. Although the defense has been signif-
icantly narrowed in many jurisdictions in the past 25
years—a condition intensified by the verdict in the
John Hinckley case (which involved the attempted
assassination of President Ronald Reagan) as well as
several other unpopular or “wrong” jury verdicts in
cases involving sensationalized crimes or public fig-
ure victims—reports of its demise are, to a great
extent, exaggerated and, in spite of public outrage, the
doctrine has remained alive in most jurisdictions.

The insanity defense has been a major component
of the Anglo-American common law for more than
700 years. Rooted in Talmudic, Greek, and Roman
history, its forerunners actually can be traced back to
more than 3,000 years. The sixth-century Code of
Justinian explicitly recognized that the insane were
not responsible for their acts and also articulated the
early roots of the temporary insanity and diminished
capacity doctrines. By the ninth century, the “Dooms
of Alfred” (a code of laws compiled by Alfred the
Great) acknowledged that an impaired individual—
who could not acknowledge or confess his offenses—
was absolved from personally making restitution. In
pre-Norman England, the law similarly shifted repara-
tions responsibility in the event that a “man fall out of
his senses or wits, . . . and kill someone.”

The defense’s “modern” roots can be traced at least
as far back as 1505, the first recorded jury verdict of
insanity, but it is clear that even prior to that case,
juries considered “acquittal to be the appropriate
result” in certain insanity defense cases. Furthermore,
William Lambard’s late-16th-century text on criminal
responsibility (The Eirenarcha) suggested that the
insanity defense was already well settled in England,
and Sir Edward Coke’s 1628 treatise, Institutes of the
Laws of England, gave the law the familiar maxim
that the “ madman is only punished by his madness.”

Early Developments

In the early 18th century, English judges began the
process of attempting to define for juries that condi-
tion of the mind which would excuse, as a matter of
law, otherwise criminal behavior. In Rex v. Arnold
(1724), the first of the historically significant insanity
defense trials, Judge Tracy charged the jury in the fol-
lowing manner:

That is the question, whether this man hath the use of
his reason and sense? If he . . . could not distinguish
between good and evil, and did not know what he
did . . . he could not be guilty of any offence against
any law whatsoever. . . . On the other side . . . it is not
every kind of frantic humour or something unaccount-
able in a man’s actions, that points him out to be such
a madman as is to be exempted from punishment: it
must be a man that is totally deprived of his under-
standing and memory, and doth not know what he is
doing, no more than an infant, than a brute, or a wild
beast, such a one is never the object of punishment.

The law of criminal responsibility evolved further
in 1800, in the case of James Hadfield, which envi-
sioned insanity in the following manner:

That a man could know right from wrong, could
understand the nature of the act he was about to com-
mit, could manifest a clear design and foresight and
cunning in planning and executing it, but if his men-
tal condition produced or was the cause of a criminal
act he should not be held legally responsible for it.

This trend toward a more liberal defense continued
in the case of Regina v. Oxford (1840), which con-
cerned the attempted assassination of Queen Victoria,
in which the jury charge combined portions of what
would later be known as the “irresistible impulse” test
and the “product” test.

MM’’NNaagghhtteenn Case

The most significant case in the history of the insanity
defense in England (and perhaps in all common-law
jurisdictions) arose out of the shooting by Daniel
M’Naghten of Edward Drummond, the secretary of
the man he mistook for his intended victim, Prime
Minister Robert Peel (as with all the other cases
already discussed, the victim was a major political 
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figure). Enraged by the jury’s insanity verdict, Queen
Victoria questioned why the law was of no avail, since
“everybody is morally convinced that [the] malefac-
tor . . . [was] perfectly conscious and aware of what he
did,” and demanded that the legislature “lay down the
rule” so as to protect the public “from the wrath of mad-
men who they feared could now kill with impunity.”

In response to the Queen’s demand, the House of
Lords asked the Supreme Court of Judicature to
answer five questions regarding the insanity law; the
judges’ answers to two of these five became the
M’Naghten test (1843):

The jurors ought to be told in all cases that every man
is presumed to be sane, and to possess a sufficient
degree of reason to be responsible for his crimes,
until the contrary be proved to their satisfaction; and
that to establish a defence on the ground of insanity,
it must be clearly proved that, at the time of the com-
mitting of the act, the party accused was labouring
under such a defect of reason, from disease of the
mind, as not to know the nature and quality of the act
he was doing; or, if he did know it, that he did not
know he was doing what was wrong.

There are three main features of this formulation:
First, it is predicated on proof that the defendant was
suffering from a “defect of reason, from disease of the
mind.” From the time of M’Naghten until today some
finding of “mental disease or defect” has been a neces-
sary predicate for the insanity defense. Second, once
such a “disease” is shown, the inquiry focuses on what
the defendant was able to “know.” That is, the interest
of the law under this test is in the ability of the defen-
dant to “know” certain things. It is for this reason that
the inquiry is sometimes referred to as a “cognitive”
formula. Third, the M’Naghten test focuses on two
things the defendant must be able to “know” to be
guilty of a crime. One is “the nature and quality” of the
act that was committed. The other is that the act “was
wrong.” In both instances, the question is whether the
defendant was “capable” of knowing these things, that
is, whether the mental illness had robbed the defendant
of the capacity to know what “normal” people are able
to know about their behavior. The idea, in sum, is that
people who are unable to know the nature of their con-
duct or who are unable to know that their conduct is
wrong are not proper subjects for criminal punishment.
In commonsense terms, such persons should not be
regarded as morally responsible for their behavior.

This test has been severely criticized as rigid and
inflexible, based on outmoded views of the human 
psyche, of little relation to the truths of mental life,
reflecting antiquated and outworn medical and ethical
concepts. Furthermore, the use of language such as
“know” and “wrong” was criticized as “ambiguous,
obscure, unintelligible, and too narrow.” Donald
Hermann and a colleague have argued, by way of
example, that the cognitive aspect of one’s personality
cannot be seen as the sole determinant of one’s subse-
quent behavior (and the basis of one’s ultimate criminal
guilt) because the psyche is an integrated entity.

Critics also maintain that the narrow scope of the
expert testimony required by the M’Naghten test
deprives the jury of a complete picture of the psycho-
logical profile of the defendant as the test ignores
issues of affect and control.

Nevertheless, American courts readily adopted the
M’Naghten formulation and codified it as the standard
test, “with little modification,” in virtually all jurisdic-
tions until the middle of the 20th century.

Irresistible Impulse

In a partial response to criticisms of the M’Naghten test,
several courts developed an alternative test that later
became known as the “irresistible impulse” test, adapted
from a test first formulated in 1883 by Lord Stephen:

If it is not, it ought to be the law of England that no
act is a crime if the person who does it is at the
time . . . prevented either by defective mental power
or by any disease affecting his mind from controlling
his own conduct, unless the absence of the power of
control has been produced by his own default.

This rule allowed for the acquittal of a defendant if
his mental disorder caused him to experience an “irre-
sistible and uncontrollable impulse to commit the
offense, even if he remained able to understand the
nature of the offense and its wrongfulness.” It was
based, in the words of Abraham Goldstein, one of the
leading legal scholars on the history of the insanity
defense, on four assumptions:

First, that there are mental diseases which impair voli-
tion or self-control, even while cognition remains rela-
tively unimpaired; second, that the use of M’Naghten
alone results in findings that persons suffering from
such diseases are not insane; third, that the law should
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make the insanity defense available to persons who are
unable to control their actions, just as it does to those
who fit M’Naghten; fourth, no matter how broadly
M’Naghten is construed, there will remain areas of
serious disorder which it will not reach. (p. 67)

At its high-water mark, this test had been adopted in
18 jurisdictions, but today, far fewer states follow its
teachings.

The Product Test

Charles Doe, a mid-19th-century New Hampshire
State Supreme Court judge, first crafted what became
known as the product test: “If the [crime] was the off-
spring or product of mental disease in the defendant,
he was not guilty by reason of insanity” (State v. Pike,
1870). This test first entered the legal public’s con-
sciousness in 1954, when it was adopted by the
District of Columbia in Durham v. United States,
rejecting both the M’Naghten and the irresistible
impulse tests as based on “an entirely obsolete and
misleading conception of the nature of insanity,” one
that ignored the reality that “the science of psychiatry
now recognizes that a man is an integrated personality
and that reason, which is only one element in that 
personality, is not the sole determinant of his conduct”
(p. 871) and that a far broader test would be appropriate.

Durham held that an accused would not be crimi-
nally responsible if his “unlawful act was the product
of mental disease or mental defect” (pp. 874–875).
This test would provide for the broadest range of psy-
chiatric expert testimony, “unbound by narrow or psy-
chologically inapposite legal questions” (Weiner,
1985, p. 710). The case was the first modern, major
break from the M’Naghten approach and created a
feeling of intellectual and legal ferment. It was
adopted, however, in fewer than a handful of jurisdic-
tions and became the topic of fairly rigorous criticism,
that it allegedly failed to provide helpful guidelines to
the jury and that it was—at its core—a “nonrule,” pro-
viding the jury with no standard by which to judge the
evidence; that it misidentified the moral issue of
responsibility with the scientific issues of diagnosis
and causation; and that it was too heavily dependent on
expertise, leading to the usurpation of jury decision
making by psychiatrists. Within a few years after the
Durham decision, the court began to modify and—
ultimately—dismantle it, culminating in its decision in
United States v. Brawner (1973), the most important of

the many federal cases that had rejected M’Naghten
and adopted instead the ALI-MPC test.

American Law Institute’s 
Model Penal Code Test

In an effort to avoid the major criticisms of M’Naghten,
the irresistible impulse test, and Durham, the ALI
couched the substantive insanity defense standard of its
MPC in language that focused on volitional issues as
well as cognitive ones. According to the ALI-MPC
standard, a defendant is not responsible for his criminal
conduct if, as a result of mental disease or defect, he
“lacks substantial capacity either to appreciate the
criminality of his conduct or to conform his conduct to
the requirements of law” (§ 4.01(1)). Under this formu-
lation, the term mental disease or defect specifically
excluded “an abnormality manifested only by repeated
criminal or otherwise antisocial conduct”(§ 4.01(2)).

Although the ALI-MPC test was rooted in the
M’Naghten standard, there were several significant dif-
ferences. First, its use of the word substantial was
meant to respond to case law developments that had
required a showing of total impairment for exculpation
from criminal responsibility. Second, the substitution of
the word appreciate for the word know showed that a
sane offender must be emotionally as well as intellectu-
ally aware of the significance of his or her conduct and
that mere intellectual awareness that the conduct is
wrongful when divorced from an appreciation or under-
standing of the moral or legal import of behavior can
have little significance. Third, by using a broader lan-
guage of mental impairment than had M’Naghten, the
test captured both the cognitive and affective aspects of
impaired mental understanding. Fourth, its substitution
in the final proposed official draft of the word wrong-
fulness for criminality reflected the position that the
insanity defense dealt with an impaired moral sense
rather than an impaired sense of legal wrong.

Although there were some immediate criticisms of
the ALI-MPC test, principally due to the attempt to 
bar “psychopaths” or “sociopaths” from successfully
using the defense, the test was generally applauded as
encouraging adjudication based on reality and the prac-
tical experience of psychiatrists by recognizing that
both the volitional and the cognitive processes of an
individual may be impaired. The test was subsequently
adopted by more than half of the states and, in some
form, by all but one of the federal circuits. Perhaps
most significant, the District of Columbia Court of
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Appeals, in overruling its “product” test of Durham v.
United States in United States v. Brawner, adopted the
ALI-MPC test.

Insanity Defense Reform Act

Slightly more than a decade after Brawner, in the
wake of John Hinckley’s failed attempt to assassinate
U.S. President Ronald Reagan, Congress enacted the
federal Insanity Defense Reform Act. This law had the
effect of returning the insanity defense in federal
jurisdictions to status quo ante 1843: the year of
M’Naghten. The bill changed the federal law in sev-
eral material ways:

1. It shifted the burden of proof to defendants, by a
quantum of clear and convincing evidence.

2. It articulated, for the first time, a substantive insanity
test, adopting a more restrictive version of M’Naghten,
thus discarding the ALI-MPC test previously in place
in all federal circuits.

3. It established strict procedures for the hospitalization
and release of defendants found not guilty by reason
of insanity.

4. It severely limited the scope of expert testimony in
insanity cases.

Diminished Capacity

One of the most difficult concepts in substantive insan-
ity defense formulation is that of diminished capacity, a
doctrine that holds that evidence of reduced mental
capacity tending to show the absence of any mental
state essential to the alleged crime should be accepted
by the trial court, whether or not an insanity plea was
entered (People v. Wells, 1949, pp. 63–70). There seems
little question that the diminished capacity doctrine was
developed to be used in murder cases to mitigate the
harshness of a potential death penalty by raising the
question of whether the defendant could sufficiently
appreciate the nature of his or her act so as to sustain a
first-degree murder conviction. In addition, use of the
doctrine has been justified as a means to ameliorate
defects in a jurisdiction’s substantive insanity defense
test criteria and as a means of permitting juries to make
more accurate individualized culpability judgments.

This doctrine, however, has been routinely criti-
cized for its difficulty and arbitrariness in application,

leading to uneven and inequitable outcomes, and
while it had been endorsed in some form in nearly 25
jurisdictions, it has failed to capture major support and
has even lost the support it previously enjoyed.

“Guilty but Mentally Ill”

Perhaps the most significant development in substan-
tive insanity defense formulations in the past 20 years
has been the adoption in more than a dozen jurisdic-
tions of the hybrid “guilty but mentally ill” (GBMI)
verdict. It received its initial impetus in Michigan, as
a reflection of legislative dissatisfaction with and pub-
lic outcry over a state Supreme Court decision that
had prohibited automatic commitment of insanity
acquittees. There, legislation was enacted that pro-
vided for a GBMI verdict—as an alternative to the not
guilty by reason of insanity (NGRI) verdict—if 
the following were found by the trier of fact beyond a
reasonable doubt:

1. That the defendant is guilty of an offense

2. That the defendant was mentally ill at the time of the
commission of the offense

3. That the defendant was not legally insane at the time
of the commission of the offense

The rationale for the passage of the GBMI legislation
was that the implementation of such a verdict would
decrease the number of persons acquitted by reason of
insanity and ensure treatment of those who were GBMI
within a correctional setting. It was conceived that once
a defendant were to be found GBMI, he or she would be
evaluated on entry to the correctional system and pro-
vided appropriate mental health services either on an
inpatient basis as part of a definite prison term or, in spe-
cific cases, as a parolee or as an element of probation.
This model was followed—in large part—in most of the
other states that have adopted the GBMI test.

Most academic analyses have been far more criti-
cal, rejecting it as conceptually flawed and procedu-
rally problematic and as not only superfluous but also
dangerous. By way of example, in practice, the GBMI
defendant is not ensured treatment beyond that avail-
able to other offenders. Thus, Christopher Slobogin
(one of the leading current scholars in this area of the
law) suggests, it is “not only misleading but danger-
ous to characterize the [GBMI] verdict either as a
humane advance in the treatment of mentally ill
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offenders or as a more effective way of identifying
offenders in need of treatment.” The GBMI verdict, he
concludes, is “a verdict in name only” (p. 515).

Insanity Defense Myths

The empirical research has revealed that at least half a
dozen myths about the insanity defense had arisen and
have been regularly perpetuated but were all disproven
by the facts. The research showed that the insanity
defense opens only a small window of nonculpability,
that defendants found that NGRI does not “beat the rap,”
and, perhaps most important, that the tenacity of these
misbeliefs in the face of contrary data is profound.

Myth 1: The insanity defense is overused. All empirical
analyses have been consistent: the public, legal profes-
sion, and, specifically, legislators dramatically and
grossly overestimate both the frequency and the suc-
cess rate of the insanity plea. This error undoubtedly is
abetted by media distortions in presenting information
on persons with mental illness charged with crimes.

Myth 2: The use of the insanity defense is limited to
murder cases. In one jurisdiction where the data have
been closely studied, slightly less than one third of the
successful insanity pleas entered over an 8-year
period were reached in cases involving a victim’s
death. Furthermore, individuals who plead insanity in
murder cases are no more successful in being found
NGRI than persons charged with other crimes.

Myth 3: There is no risk to the defendant who pleads
insanity. Defendants who asserted an insanity defense
at trial and who were ultimately found guilty of their
charges served significantly longer sentences than
defendants tried on similar charges but did not assert
the insanity defense. The same ratio is found when
exclusively homicide cases are considered.

Myth 4: NGRI acquittees are quickly released from
custody. Of all the individuals found NGRI over an 
8-year period in one jurisdiction, only 15% had been
released from all restraints, 35% remained in institu-
tional custody, and 47% were under partial court
restraint following conditional release.

Myth 5: NGRI acquittees spend much less time in cus-
tody than do defendants convicted of the same offenses.
Contrary to this myth, NGRI acquittees actually spend

almost double the amount of time that defendants 
convicted of similar charges spend in prison settings and
often face a lifetime of postrelease judicial oversight.

Myth 6: Criminal defendants who plead insanity are
usually faking. This is perhaps the oldest of the insanity
defense myths and is one that has bedeviled American
jurisprudence since the mid-19th century. Of 141 indi-
viduals found NGRI in one jurisdiction over an 8-year
period, there was no dispute that 115 were schizophrenic
(including 38 of the 46 cases involving a victim’s death),
and in only three cases was the diagnostician unable to
specify the nature of the patient’s mental illness.

Abolition and Limitation Proposals

In the past two decades, state legislatures in Idaho,
Montana, Kansas, and Utah have abolished the insan-
ity defense, and in those jurisdictions, state supreme
courts have subsequently held that abolition of the
defense did not violate due process. Arizona stopped
barely short of abolishing the insanity defense by cre-
ating a “guilty except insane” verdict that eliminates
the “nature and quality of the act” prong from the
M’Naghten test. In one instance (Nevada), such aboli-
tion was struck down as unconstitutional in Finger v.
State of Nevada (2001), with the majority of the
sharply divided court finding that legal insanity was a
“fundamental principle” entitled to due process pro-
tections. The court reasoned as follows:

Mens rea is a fundamental aspect of criminal law.
Thus it follows that the concept of legal insanity, that
a person is not culpable for a criminal act because he
or she cannot form the necessary mens rea, is also a
fundamental principle. (p. 80)

The U.S. Supreme Court recently addressed ques-
tions raised in Arizona’s insanity defense:

Whether due process prohibits Arizona’s use of an
insanity test stated solely in terms of the capacity to
tell whether an act charged as a crime was right or
wrong; and whether Arizona violates due process in
restricting consideration of defense evidence of men-
tal illness and incapacity to its bearing on a claim of
insanity, thus eliminating its significance directly on
the issue of the mental element of the crime charged
(known in legal shorthand as the mens rea, or guilty
mind). (Clark v. Arizona, 2006)
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In both instances, the Court held there was no vio-
lation of due process.

Michael L. Perlin

See also Criminal Responsibility, Assessment of; Guilty but
Mentally Ill Verdict; Insanity Defense, Juries and; Insanity
Defense Reform Act (IDRA); Mental Health Law;
Treatment and Release of Insanity Acquittees

This entry is largely adapted from Perlin, M. L. (2002).
Mental disability law: Civil and criminal (2nd ed., chap. 9).
Newark, NJ: Matthew Bender.
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CRISIS AND HOSTAGE NEGOTIATION

Since the 1970s, some clinical psychologists (often
referred to as operational psychologists) have become
more actively involved in the resolution of critical
incident situations, which are classified as either
hostage situations or crisis intervention situations.
Police psychologists are valuable contributors to the
training of tactical and crisis/hostage negotiators. On-
scene responsibilities for operational psychologists
include providing professional consultation on the
potential behavioral effects of psychopathology and
psychopharmacology, selection of primary and backup
negotiators, suggestions and input regarding the actual
negotiation process, and operational consultation to
the tactical commander. Research shows that police
departments that employ psychologists during special
operation responses have significantly fewer casual-
ties of both hostages and hostage takers and more
incidents that are peacefully resolved via a negotiated
surrender than by a tactical entry or violent confronta-
tion. Police psychologists, in providing cogent consul-
tation and robust training dynamics to specialized
police crisis response teams, have made a dramatic
contribution to reducing the risk of injury and death
for all participants in these critical events.

Hostage and Crisis Negotiation

Within both federal and local law enforcement envi-
ronments, a hostage situation has become defined as
any situation in which individuals are being held via
active coercion by another person or people and
demands are being made by the hostage taker(s). These
demands are by design established by the hostage
taker(s) to gain compliance as well as establish an
inherent power by the hostage taker(s) over the
responding law enforcement agency. Typically, a
hostage situation results from the interruption of a
criminal act in which the perpetrators take hostages
with an ultimate goal of forcing law enforcement to
comply with their demands for escape. At the other
end of the continuum are hostage situations initiated
by a terrorist group whose goal is to communicate their
political agenda via media exposure. The terrorists
attempt to actualize this confrontation by using the
hostages as political pawns, as the terrorists have the
option of choosing martyrdom for themselves and/or
death to the hostages if their demands are not met.
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As hostage negotiation developed over the decades
of the 1970s and 1980s, it was observed that the major-
ity of negotiator incidents were either initiated by an
individual or within some family dyad. As such, the
typical negotiator intervention entailed interaction
with a barricaded subject, a suicidal individual, or a
couple who were engaged in a violent domestic con-
frontation. These incidents required the application of
crisis-intervention techniques and active listening
skills. The overall principle in crisis negotiation is that
time is on the side of the negotiator in that the passage
of time will provide a “cooling off” period for the indi-
vidual who is seen as a victim rather than as a perpe-
trator. Over time, the emotional lability of the individual
will dissipate, which allows for the introduction of
active listening techniques by the negotiator. This sys-
tem of communication provides a spectrum of responses
that facilitate viable, objective problem-solving options
to the individual in crisis.

Team Composition and Tactics

A hostage/crisis negotiation event is a complicated and
potentially dangerous undertaking for any law enforce-
ment agency. Almost all these situations demand the
response of a two-pronged team, the special weapons
and tactics team (SWAT). The SWAT team consists of
a heavily armed and specially trained group of police
officers, while the second component of the team is the
group of police negotiators. The primary function of the
tactical team is for the protection of the SWAT team,
especially the negotiators, the victims of the event, the
general public, hostages (if any), and, lastly, the sub-
ject(s). The tactical team is also responsible for initiat-
ing any proactive or reactive options during the
progression of the event. The negotiator team is respon-
sible for the acquisition of any on-scene information
deemed relevant to both the tactical and negotiator
teams. The second primary function of the negotiators
is, obviously, the active negotiation process.

On the arrival of the SWAT team, the tactical mem-
bers will diligently establish an inner perimeter that
allows for the establishment of a safe (within the con-
straints of the actual situation) environment for the tac-
tical operations center (TOC). The TOC is the central
decision and command area for the supervisory per-
sonnel. The TOC consists of the tactical commander,
typically a lieutenant; a tactical team leader (sergeant);
a negotiator team leader (lieutenant or sergeant); and
the police psychologist. These individuals have been
trained in the dynamics of critical events and usually

are certified tactical commanders, with the police psy-
chologist having received at least 80 hours in special-
ized courses in hostage and crisis negotiation. In major
metropolitan police departments, such command and
supervisory personnel have responded to more than
300 to 1,200 of these SWAT callouts to date. The
responsibility of the TOC is to initially determine if the
presence of the SWAT team at the specific scene is
legal and/or necessary. A second task is to develop an
initial action plan. Third, the TOC is responsible for
maintaining an ongoing acceptable and risk-effective
course of action. Within this action plan are typically
four options: immediate assault on the location,
selected sniper fire (an exigent situation to prevent the
loss of life to innocent participants), introduction of
chemical agents, and a negotiation process. It should
be noted that these four options are fluid in nature and
can be used in combination and in no specific order.
The decision process to use any option is predicated on
the anticipated outcome following the initiation of any
one or more of these actions.

Most negotiation teams consist of a lead and
backup negotiator, an electronics technician/negotiator,
several support negotiators, a team leader, and a men-
tal health consultant. Unless there is an exigent situa-
tion, the mental health consultant is never the lead
negotiator (for ethical reasons), nor does just one
negotiator initiate and maintain the negotiation process
(for safety reasons). The lead negotiator is the police
officer responsible for speaking directly to the subject
and for developing and maintaining active listening
skills and verbal tactics that will increase the likeli-
hood for a successful resolution of the crisis. The most
effective negotiators are those who are the best listen-
ers, for it is only through listening that the negotiator
will begin to understand and emotionally connect with
the subject. The secondary negotiator is responsible
for physically protecting (typically by preventing the
lead negotiator from gradually placing his body and
head in the line of fire while distracted by the negoti-
ation process) the lead negotiator, monitoring the
radio frequency, and listening to the negotiation
process and relaying information and suggestions
(typically made by the mental health professional)
back to the lead negotiator. If necessary, during a pro-
tracted negotiation process, the backup negotiator
may relieve the primary negotiator. The electronics
technician/negotiator is responsible for maintaining
all negotiator equipment, setting up all the required
equipment at the scene, and interfacing with local
telephone companies and national cellular companies,
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as well as coordinating the dispatch and arrival of the
local power/utility company crew (in the event the tac-
tical commander decides to cut the electrical power in
the subject dwelling). The support negotiators are
responsible for gathering all relevant information
regarding the subjects (e.g., physical description,
clothing, weapons, prescription/nonprescription med-
ications, contact phone numbers, and arrest and psy-
chiatric history). This is done via records checks and
interviewing on-scene family members, friends, and
witnesses. The support negotiators also maintain a
running log of times and relevant events during the
SWAT callout. A final responsibility of the support
negotiators is to interview/debrief any hostages who
are released during a hostage situation. The negotiator
team leader assists the mental health consultant in the
assignment of team responsibilities for the specific
callout as well as providing consultation at the TOC.
The mental health consultant provides assistance to
the negotiator team leader in negotiator assignments,
provides psychological personality assessment, psy-
chotropic consultation, monitors negotiator team 
performance and stress reactions, and provides dispo-
sitional consultation to the TOC.

Once the team responsibilities are determined, the
TOC commander, tactical and negotiator team leaders,
and the mental health consultant determine the com-
munication mode by which the primary negotiator will
attempt to make contact with the subject. This decision
is predicated on officer safety first and the type of cri-
sis situation. There are four means by which to com-
municate with the subject: police vehicle public
address (PA) system, parabolic PA, telephone (land-
line, cell phone, throw phone), or voice to voice. If the
situation is a criminal, barricaded subject with no
hostages, then either PA system is typically used for
officer safety as well as the commanding tone of the
PA. For all other situations, it is preferable to use some
form of phone system and optimally establish tactical
presence to support the use of voice to voice (the nego-
tiator and subject are close enough to one another to
communicate by simply speaking in a conversational
tone to one another) for the resolution phase.

The Effects of Time and 
the Stockholm Syndrome

Hostage and crisis negotiation is an extremely compli-
cated process incorporating three basic principles.
First is the concept of time, in which, during most crit-
ical events, the extension of time invariably works in

favor of successful resolution. During this so-called
60- to 90-minute rule, the passage of time allows for
the ventilation of extreme emotional responses (for
the subjects, hostages, and police officers). This dissi-
pation of emotion allows for the introduction of more
logical and rational problem solving, the influence of
physiological needs, as well as, in the hostage situa-
tion, the opportunity for the hostages to escape.

However, it should never be assumed that hostages,
if given the opportunity, will proactively initiate an
escape or will assist the SWAT team in the successful
resolution of the crisis. The underlying process, which
is extremely powerful in most hostage situations, has
become known as the Stockholm syndrome. This grad-
ually occurs as a natural process of the passage of time
(typically over hours and days); however, if there is
significant violence at the onset of the taking of
hostages, this syndrome compels an immediate and
powerful influence. This syndrome compels one of the
following behaviors: The hostages will begin to have
positive feelings toward the hostage takers, the hostages
will begin to develop negative feelings toward law
enforcement, and the hostage takers will begin to
develop positive feelings toward their hostages. The
effect of the Stockholm syndrome on the negotiation
process is rather consistent for the hostage takers and
the hostages. The positive dynamic is that as time
elapses, and if the hostage takers have begun to
develop positive feelings toward their hostages, they
are actually less likely to harm, much less kill, their
hostages, whom they now begin to see as humans and
not just objects for barter. However, negative aspects
include the hostages’ inability to self-initiate their
escape, communication by hostages of unreliable
information to the negotiators either on release or dur-
ing captivity, or hostages’ interference with the rescue
operation. In rare cases, if the Stockholm syndrome is
not severe, some hostages have been known to exag-
gerate the motives and weaponry of the hostage takers
to the negotiators, with the intent of having the SWAT
team conclude the hostage takers were more dangerous
than in fact they were, and the tactical team eventually
would feel compelled to initiate an active entry and
perhaps kill the hostage takers.

The Influence of Power 
Tactics and Face-Saving

The second component in the negotiation process is
incremental display of power, in the hope of avoiding
its actual use during the negotiation process. A highly
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visible tactical containment combined with the 
third component, the presentation of face-saving
issues, becomes the most integral component of the
negotiation process. The process of negotiation and
active listening assumes that the interchange among
individuals even within a crisis situation possesses
rewards and costs for both factions. The goal is to
maximize mutual benefits while concurrently mini-
mizing costs—an interaction in which the lead nego-
tiator emphasizes a process of quid pro quo
(something for something). Face-saving techniques
allow both law enforcement and the subjects to main-
tain some semblance of control while agreeing on
options of mutual gain. For example, a barricaded
subject may have agreed to resolve the crisis by meet-
ing the tactical officers outside his home, but the
media have positioned their cameras where he will
easily be videotaped being taken into custody. A face-
saving negotiation is for both the TOC personnel and
the subject to agree that he or she will be taken into
custody at the back of his or her home to avoid 
the humiliation of his or her arrest being filmed by 
the local media.

Active Listening and 
the Resolution Process

The successful negotiator is highly skilled in active
listening, the ability to focus on what the subject is
speaking and to accurately process not only what the
subject is saying but also the accurate emotional con-
tent that is actually being communicated. In other
words, active listening is a technique to maximize an
empathic exchange between the negotiator and the
subject. There are 14 identified communications tech-
niques within the active listening process. Experience
has established that the most effective techniques are
those of clarification and paraphrasing, primary-level
empathy, and especially self-disclosure. Clarification
and paraphrasing are most typically used during the
initial contacts with the subject so that during these
more emotionally laden contacts, the likelihood of
miscommunication and misunderstanding is mini-
mized. For example,

Negotiator: By “old lady,” do you mean your wife?

Subject: Yeah, that’s right, her.

Negotiator: So, it sounds like things have been going
very badly between you two today.

Now, over time, the negotiator will begin to insert
primary-level empathy and self-disclosure:

Negotiator: Boy, it sure sounds like everything appears
to be falling apart, and you’re pretty angry
and scared.

Subject: Yeah, but you really don’t know what it’s
like for me now!

Negotiator: Maybe, maybe not, but I know that I was
feeling really hurt and scared when I was
going through my divorce a few years ago.

The relatively long process of establishing an
empathic rapport between the lead negotiator and the
subject is known as the “hook.” The hook is the point
at which the negotiator has established a position of
trust with the subject and is now able to lead the sub-
ject through the concrete process of either releasing
hostages and/or being taken into custody. In all situa-
tions, once the subject is taken into custody by the
SWAT team, the individual is arrested and taken to jail
or, in the case of a crisis situation (suicidal subject), he
or she is transported to the nearest crisis response unit.

The negotiation process for hostage and barricade
incidents is the responsibility of highly trained and expe-
rienced SWAT teams. Communication, a clearly articu-
lated and flexible plan, creativity, and patience are the
key components predictive of a successful outcome. The
negotiator’s application of active listening skills and the
demonstration of empathic communication are critical
skills for the successful resolution of critical incidents.

Scott W. Allen

See also Critical Incidents; Police Psychologists; Police
Psychology
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CRITICAL INCIDENTS

This entry examines the causes of critical incident
stress in law enforcement officers. It discusses how,
by identifying critical incident stressors and the per-
sonal, team, and organizational factors that render
them meaningful, law enforcement agencies can
proactively influence officers’ critical incident stress
outcomes. To appreciate how this can be accom-
plished, it is necessary to understand the role of men-
tal models in the etiology of critical incident stress.

Through their training and operational experiences,
officers develop mental models that determine their
ability to adapt to and impose meaning on the incidents
they attend. Furthermore, officers respond to incidents
as members of law enforcement organizations whose
culture (through interaction with colleagues, senior
officers, and organizational procedures) influences the
development and maintenance of mental models and
thus how challenging critical incident experiences are
made sense of. An incident becomes critical when its
characteristics fall outside expected operational param-
eters and officers’ mental models are unable to make
sense of and adapt to the novel, challenging circum-
stances that ensue.

Law enforcement officers experience critical inci-
dents regularly. These can range from multivehicle traf-
fic accidents and mass homicides to natural disasters
and acts of terrorism. While traditionally viewed as a
precursor to posttraumatic pathology (e.g., posttrau-
matic stress disorder [PTSD]), growing recognition of a
link with positive outcomes (e.g., posttraumatic growth)
have implications for how critical incident stress in law
enforcement is conceptualized and managed.

Conceptualizations of critical incident stress must
encompass how officers’ mental models can either
increase vulnerability to adverse stress reactions or
increase their resilience and their capacity to experi-
ence posttraumatic growth, with each outcome being
influenced by prevailing approaches to critical incident
stress management. With regard to the latter, the domi-
nant approach has involved critical incident stress man-
agement or debriefing. In addition to issues regarding
the efficacy of debriefing, growing evidence for signif-
icant team and organizational influence on posttrauma
outcomes calls for more comprehensive and proactive
approaches to critical incident stress management.

Two approaches to managing critical incident
stress are discussed here. The first involves develop-
ing officers’ mental models to increase the range of
circumstances they can adapt to. Because officers will
continue to experience challenging incidents, the sec-
ond involves developing their capacity to render novel
experiences meaningful.

Developing Mental Models

Incidents become critical when their circumstances
(e.g., deliberately flying a passenger aircraft into a
building) and associated levels of uncertainty (e.g.,
regarding the nature and duration of a threat, length of
involvement), personal danger (e.g., being secondary
targets of terrorist attacks, exposure to biological or
radiation hazards), or operational demands (e.g., per-
formance expectations, crisis decision making, intera-
gency role stress) fall outside the expected parameters
of officers’ operational mental models.

By incorporating these characteristics into train-
ing programs, it is possible to increase the range of
critical experiences officers can render meaningful,
reduce levels of posttrauma pathology, and contribute
to officers realizing a sense of personal and profes-
sional growth from critical incident work. Training
can also increase officers’ knowledge of stress reac-
tions and how to use support mechanisms to create
positive emotions.

Although training can reduce critical incident
stress risk, a need to prepare for the unexpected means
that critical incident stress management must also
proactively develop officers’ capacity to adapt to crit-
ical circumstances and reduce their vulnerability to
adverse reactions (e.g., PTSD). Research has identi-
fied several personal and team and organizational fac-
tors that inform how these goals can be accomplished.
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Personal Factors

Vulnerability to adverse critical incident stress out-
comes has been linked to, for example, preexisting
psychopathology (which increases vulnerability
directly) and social skills and problem-solving deficits
that have an indirect effect by reducing officers’ abil-
ity to develop solutions to novel problems or limiting
their ability to effectively use available social support.
In contrast, officers characterized by their relatively
high levels of extraversion, hardiness, and self-
efficacy are more resilient and better able to render
novel, challenging experiences meaningful. Training
not only plays an important role in developing hardi-
ness and self-efficacy but it also helps socialize officers
into the fabric of the organizational culture, introducing
a need to consider how sense making occurs in teams
and in relationships with senior officers.

Team Factors

Although generally considered to ameliorate stress
reactions, if demands on a social network occur at a
time when all its members have support needs, social
support mechanisms can increase officers’ vulnerability
to experiencing posttrauma stress reactions. This prob-
lem can be managed by developing a supportive team
culture. Renee Lyons and colleagues coined the term
communal coping to describe how cohesive teams con-
tribute to stress resilience through, for example, facili-
tating cooperative action and collective efficacy to
resolve problems associated with responding to critical
incidents. Realizing the full benefits of personal and
team resources, however, is a function of the quality of
the organizational culture in which officers work.

Organizational Factors

The severity of stress reactions is greater if officers
experience them in an organizational culture that dis-
courages emotional disclosure and that attributes blame
for response problems to officers. Similarly, cultures
characterized by poor consultation and communication
and excessive paperwork increase vulnerability to post-
trauma pathology. In contrast, police organizations that
delegate responsibility to and empower officers, and
encourage senior staff to work with officers to identify
the strengths that helped them deal with an incident and
to use this knowledge to develop future capabilities,
increase officers’ stress resilience.

Finally, predicting all the eventualities that law
enforcement officers could encounter is impossible.
Consequently, support procedures must be in place to
manage any residual posttrauma reactions. This can
include counseling strategies designed to facilitate posi-
tive resolution and coworker and peer support provided
within a supportive team and organizational culture.

Exposure to critical incidents will remain a reality
for law enforcement officers. Critical incident stress
management involves both reducing vulnerability
(e.g., enhancing problem-solving skills, reducing inap-
propriate operational procedures) and increasing
resilience (e.g., increasing hardiness, developing team
mental models, delegating operational responsibility).
By developing personal and team competencies and
support resources and ensuring they are enacted within
a supportive organizational culture, law enforcement
agencies can act proactively to positively influence the
critical incident outcomes officers will experience.

Douglas Paton
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CROSS-RACE EFFECT IN

EYEWITNESS IDENTIFICATION

The cross-race effect (CRE, also referred to as the
own-race bias or other-race effect) is a facial recogni-
tion phenomenon in which individuals show superior
performance in identifying faces of their own race
when compared with memory for faces of another, less
familiar race. Over three decades of research on the
CRE suggests a rather robust phenomenon that carries
practical implications for cases of mistaken eyewitness
identification, particularly in situations that involve a
poor opportunity to encode other-race faces and when
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a significant amount of time occurs between observa-
tion of the perpetrator and a test of the witness’s mem-
ory. While the CRE has not generally been observed in
the accuracy of descriptions for own-race versus other-
race faces, research has found that individuals often
attend to facial features that are diagnostic for own-
race faces and misapply these feature sets when
attempting to identify and describe other-race faces. As
such, theorists have proposed that encoding and repre-
sentational processes are largely responsible for the
CRE, including the role of interracial contact and per-
ceptual categorization processes. This entry summa-
rizes this research on the CRE, including how it
operates in eyewitness identification and person
descriptions, the influence of certain social and cogni-
tive psychological mechanisms that may underlie the
effect, and the potential role of training programs for
improving other-race face identification.

Laboratory Studies of the CRE

Research in cognitive and social psychology over a
span of three decades has examined the CRE, provid-
ing a substantial body of work demonstrating the reli-
ability and robustness of the effect. The vast majority
of the research has focused on individuals’ attempts to
identify both own-race and other-race faces. Across
studies, a “mirror effect” pattern is generally observed,
such that individuals demonstrate both significantly
greater correct identifications of own-race faces
(referred to as “hits”) and significantly fewer false
identifications of own-race faces (referred to as “false
alarms”). Overall, participants are 1.40 times more
likely to correctly identify an own-race face, while
they are 1.56 times more likely to falsely identify an
other-race face. Composite signal detection measures
of discrimination accuracy (i.e., the ability to distin-
guish between faces seen previously and novel faces)
and response criterion (i.e., the tendency for respond-
ing “yes” versus “no” to faces regardless of whether
they have been seen before or not) have also been used
to describe the CRE. As might be expected, discrimi-
nation accuracy is better for own-race faces, and indi-
viduals generally demonstrate a more liberal response
criterion for other-race faces (indicating that they are
more likely to say “seen before” to such faces).

Several factors have been shown to moderate the
CRE. For example, studies have shown that shorter
viewing times are more likely to produce the effect
such that under brief encoding conditions performance

is superior on own-race faces. As viewing time
increases, however, the CRE reduces in size such that
performance can become equivalent on own-race and
other-race faces with a sufficient opportunity for
encoding. Retention interval, or the time between stim-
ulus presentation and test, has also been shown to
moderate the effect. Studies indicate that as the reten-
tion interval increases, participants’ response criterion
becomes more liberal for other-race faces, thereby pro-
ducing a CRE on measures of response criterion. As
such, participants are more willing to identify other-
race faces (i.e., to respond “seen before”) when a
lengthy delay occurs between study and test phases.

Studies have evidenced the CRE across a wide vari-
ety of ethnic and racial groups. While the original
research in this area dealt primarily with Whites and
Blacks in the United States, more recent studies 
have included samples from Canada, Great Britain,
Germany, Turkey, South Africa, and parts of the Middle
East and Asia. Whites, Blacks, Asians, Hispanics,
Natives/Indians, Jews, and Arabs, among others, have
been included in these studies with each demonstrating
a CRE in face identification performance. Research has
shown that, in general, Whites demonstrate a larger
CRE than Blacks with respect to measures of discrimi-
nation accuracy and that “majority-group” individuals
demonstrate a more robust CRE than do “minority-
group” individuals.

The CRE in Eyewitness Identification
and Person Descriptions

Laboratory research on the CRE has suggested a rather
robust phenomenon with some practical implications,
particularly with regard to witnesses in real cases who
may be confronted by an assailant of a different race or
ethnicity. The question naturally arises whether such
situations could lead to an increased risk of mistaken
identification and/or failures to identify the perpetrator.
Studies that have investigated eyewitness identification
suggest that the CRE occurs just as frequently in labo-
ratory “facial recognition” paradigms as they do in sim-
ulated “eyewitness identification” paradigms involving
a single “perpetrator” at study and a six- or eight-person
“lineup” presented at test. As such, researchers have
suggested that the CRE is likely to be seen in real cases
of eyewitness identification, especially when the oppor-
tunity to view the perpetrator is limited and when a sig-
nificant amount of time passes between the crime event
and the attempted lineup identification (consistent with
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the moderating factors discussed above). Along these
lines, researchers have examined whether mistaken
eyewitness identification, and the CRE in particular,
may play a critical role in cases of wrongful conviction.
Data from these studies indicate that nearly 40% of
cases involving mistaken identification result from the
CRE. Archival studies of real cases have also indicated
that the likelihood of identifying an own-race suspect is
significantly greater than that of an other-race suspect,
particularly when there is strong evidence to suggest
his or her culpability.

Witnesses to a crime are frequently asked to pro-
vide a verbal description of the perpetrator they
viewed. These descriptions are then used by investi-
gators in attempting to identify a suspect in the
immediate vicinity. Given the robustness of the CRE
in face identification, researchers have also investi-
gated whether a similar effect might be evidenced in
person descriptions. To date, only a handful of studies
have examined this possibility, with the majority con-
cluding that no differences exist in the accuracy of
descriptions provided for own-race versus other-race
faces. However, researchers have found that individ-
uals of different races/ethnicities often report differ-
ent features when differentiating faces and further
that these features are most useful for characterizing
faces of their own race. For example, caucasians fre-
quently use hair color, hair texture, and eye color to
distinguish faces, whereas African Americans rely on
face outline, eye size, eyebrows, chin, and ears.
While it is clear that we try to distinguish faces of
other races by the facial features that are distinguish-
able within our own race, the problem appears to lie
in that those same features are generally less useful
when applied to other-race faces.

Theoretical Underpinnings of the CRE

Several theoretical mechanisms have been identified
with regard to the CRE, including interracial contact
and social attitudes, encoding and representational
processes, perceptual-memory expertise, and percep-
tual categorization. First, racial contact and attitudes
have been implicated as moderators of the CRE.
Across studies, interracial contact has been shown to
account for a small, but significant, amount of variance
in performance on other-race faces such that greater
interracial contact tends to reduce the size of the
observed CRE. Furthermore, studies have suggested
that the form of interracial contact may be important to

its influence on face identification such that individu-
als must be motivated to individuate other-race mem-
bers through contact (i.e., social utility). The properties
of natural social environments that foster the develop-
ment of high performance levels with other-race faces
are presently unknown. While social attitudes have not
been shown to directly moderate the CRE, an indirect
relationship appears to exist such that social attitudes
may account for the amount of interracial contact one
engages in and thereby influence the CRE. For exam-
ple, individuals who profess prejudiced attitudes
toward other-race groups are less likely to have signif-
icant amounts of contact with such individuals and, as
a result, appear more likely to demonstrate the CRE.
However, the causal direction of the contact-attitude
relationship is more difficult to identify and could
work in either direction.

A great deal of research suggests that encoding and
representational processes may be responsible for
recognition differences in the CRE. As noted above,
individuals of different races/ethnicities appear to rely
on different feature sets when encoding faces, and
these feature sets appear to be most useful when
encoding faces of one’s own race. In addition, individ-
uals have been shown to attend to greater numbers of
features for own-race faces and to group or “chunk”
these features when representing the face. As a result,
own-race faces are better differentiated in memory
based on these feature sets, while other-race faces
appear to be more clustered and less differentiated.
This encoding and representational advantage allows
individuals the ability to better “recollect” own-race
faces at test based on those features identified and
selected at encoding. In contrast, the clustering of
other-race faces in memory leads to poorer recognition
performance at test and, prominently, a greater likeli-
hood of falsely identifying a novel other-race face.

Studies that have validated the role of encoding and
representational processes in the CRE also suggest
that individuals’ processing of own-race faces might
be likened to that of an “expert” perceptual-memory
skill. One such theory proposes that faces may be
encoded with respect to individual features or isolated
aspects (i.e., “featural” processing) and with regard 
to configural or relational aspects among features 
(i.e., “configural” processing). Studies suggest that
“experts” encode objects (such as faces) in a more
configural manner, while “novices” encode objects on
a more featural basis. Using a variety of paradigms,
researchers have demonstrated that own-race faces
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appear to be processed in a more configural manner
(consistent with expert-level processing), while other-
race faces are processed with respect to individual fea-
tures (consistent with novice-level processing).

Research studies have also noted that the CRE may
be due to a process of racial categorization. In partic-
ular, individuals appear to process other-race faces at
a superficial level that is consumed with a focus
toward racial categorization. As a result of these 
categorization processes, other-race faces are coded
with an emphasis on category-related information
(stereotypes) and less with regard to individuating
information. Researchers have demonstrated that such
categorization processes can both influence our per-
ception of a face (i.e., stereotype consistent) and lead
to deficits in performance consistent with the CRE.

Improving the Recognition 
of Other-Race Faces

Given the bulk of research suggesting that the CRE 
may be a product of interracial contact and the role of
encoding-based mechanisms (e.g., perceptual learning),
researchers have attempted to develop a variety of train-
ing programs over the years to improve participants’
recognition of other-race faces. While some of these
studies included forms of positive and negative feedback,
others have focused on improving participants’ ability to
distinguish between other-race faces and teaching partic-
ipants to identify “critical” feature sets that are useful for
discriminating such faces. Taken together, these studies
have generally met with some success in producing
short-term improvements in recognition performance;
however, when participants are tested at longer posttrain-
ing retention intervals, this improvement in performance
tends to diminish. Nevertheless, these studies suggest
that individuals may be trained to improve their 
face recognition performance to a certain extent, and
researchers continue to develop training protocols that
might be employed by government agents or business
professionals who may be sent abroad.

Jessica L. Marcon, Christian A. Meissner,
and Roy S. Malpass
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CSI EFFECT

The CSI effect refers to the belief that jurors’ expecta-
tions about forensic evidence at trial are changing due
to the popularity of crime investigation programming
such as CBS’s CSI: Crime Scene Investigation. Much
of the support for this effect comes from anecdotal
evidence. The limited empirical evidence on this topic
indicates that CSI may influence some of jurors’ case
perceptions but has no effect on verdict decisions.

CSI is one of the most popular shows on network
television, consistently ranking high in the Nielsen rat-
ings and spawning several spin-off shows. These
shows depict crime scene investigators using highly
technical procedures to recover microscopic evidence
that ultimately reveals the details of the crime, includ-
ing the perpetrator. Criminal investigations in real life
differ markedly from this representation. In actuality,
forensic evidence such as DNA and fingerprints are
not always available from a crime scene, and when
they are available, they may only be analyzed in
important cases or in larger departments due to the
expense. Furthermore, forensic laboratories may take
weeks to return results that are less than conclusive.
According to attorneys and the media, inaccurate por-
trayals put forth by programs such as CSI are causing
jurors to expect more, and stronger, forensic evidence
at trial. The concern is that when prosecutors fail to
present this evidence, jurors are being more lenient,
providing fewer convictions.

Belief in the CSI effect is pervasive among the legal
and media communities. According to news reports,
evidence of the CSI effect has been found in court-
rooms around the country. For instance, in Phoenix,
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Arizona, jurors in a murder trial voiced concern that a
bloody coat introduced as evidence had not been tested
for DNA, even though tests were not considered nec-
essary because the defendant had admitted being at the
murder scene. Some observers have attributed the
2005 acquittal of actor Robert Blake, charged with
murdering his wife, Bonnie Bakley, to the CSI effect.
Even though the prosecutor presented more than 70
witnesses against Blake in this case, it is believed that
the jury wanted to see forensic evidence such as blood
splatter or gunpowder residue and found Blake not
guilty when such evidence was not presented. Attorneys
have even begun questioning potential jurors about
their viewing habits during voir dire and warning
jurors about the fictional nature of CSI.

The CSI effect is most commonly defined as lead-
ing to a prodefense bias, as the above examples illus-
trate. In this sense, exposure to crime investigation
programming serves to raise jurors’ conviction thresh-
old, requiring more incriminating evidence to find
guilt. However, this effect can also be conceptualized
in another way. Some commentators note that crime
investigation programming enforces the belief that
forensic science is infallible and can provide defini-
tive evidence of guilt. Adherence to this belief would
actually work for the prosecution, leading to more
convictions when any type of forensic evidence is pre-
sented, regardless of quality. In this way, crime inves-
tigation programming may actually lower jurors’
conviction threshold, requiring less incriminating evi-
dence to find guilt.

To date, little empirical research has examined the
impact of crime investigation programming on jurors’
verdicts and case perceptions. The little research that
does exist, consisting of a few law reviews and confer-
ence presentations, typically examines this effect by
measuring mock jurors’ exposure to crime investiga-
tive programming (e.g., hours per week) and having
them read through a case summary and answer vari-
ous questions about the case, including verdict.

The results of these preliminary studies are mixed,
but most suggest that watching crime investigation
programming does not influence verdict. In three
studies, mock jurors who report watching CSI a lot
were no less (or more) likely to find a defendant guilty
than are mock jurors who watch little or no CSI.
However, one study did find the predicted prodefense
effect, such that more hours of TV watching was
related to a perception of less strength in the prosecu-
tion’s case, which was related to more acquittals.
Also, most studies have found that the more a mock

juror finds the shows to be believable and realistic, the
more likely the juror is to favor the prosecution and
find the defendant guilty. Thus, whether jurors believe
the shows are realistic may be a better predictor of
decisions than how much the juror watches the shows.
Finally, there is also some suggestion that prosecu-
tion’s warning against CSI-caliber evidence may pro-
duce a backfire effect, weakening the prosecution’s
case among jurors who do not watch CSI.

Why is there no direct relationship between CSI
and verdict? Intuitively, it seems like such program-
ming should have an effect on jurors’ expectations for
evidence. There is a large body of research identifying
the media as an important source of knowledge and
expectations, particularly for events for which people
have little experience, such as a trial. Should a rela-
tionship between exposure to criminal investigation
programming and juror behavior truly exist, there are
a variety of possible reasons a clear effect has not
emerged in research. As already noted, there are at
least two possible effects viewing CSI can have on
juror behavior: It can make jurors expect high-quality
forensic evidence and therefore raise the conviction
threshold, or it can lead jurors to believe that all foren-
sic evidence is infallible, thereby lowering the convic-
tion threshold when forensic evidence is present. It is
plausible that both effects may be occurring simulta-
neously, such that jurors are coming to require foren-
sic evidence at trial but at the same time are finding
any forensic evidence sufficient for guilt. These two
effects may therefore be working against each other,
leading to no noticeable change in verdict.

Another possibility is that CSI programming may
only influence the behavior of certain types of people.
It has been suggested by Tom Tyler that the overvalu-
ing of forensic evidence caused by exposure to CSI
may be strengthened among those greatly in need of
closure or belief in a just world. Similarly, jurors who
do not have much need for cognition may be more
likely to rely on expectations generated by crime
investigation programming as a cognitive heuristic.

In conclusion, empirical research has yet to iden-
tify a clear CSI effect, at least as conceptualized by the
legal community and the media. Research efforts
continue in an attempt to ascertain what influence, if
any, such programming has on juror expectations and
behavior.

Margaret C. Reardon and Kevin M. O’Neil
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CYBERCRIME

There is no agreed precise definition of the term
cybercrime, but in a general sense, it has been used to
describe any illegal activities conducted through the
use of a computer or network of computers. Some
researchers have emphasized that it is crime that takes
place on the Internet, which has led to a more compre-
hensive definition of illegal computer-mediated activ-
ities that often take place in global electronic
networks. Such crime includes computer hacking,
Internet fraud, identity theft, and the illegal transfer of
technologies. Increasingly, psychological research in
this area also makes reference to cyberstalking,
cyberterrorism, and Internet child pornography as
examples of cybercrime.

Much of what is referred to as cybercrime might be
thought of as traditional crime that is committed
through the use of new tools. If we think of cybercrime
in this way, we can see that many traditional crimes
can be conducted with the Internet as a source of 
communication—for example, the sharing of pedophile
information. The Internet has also opened up new
opportunities for other traditional crimes, such as fraud
and deception. In both these instances, the criminal
activity is not dependent on the new technologies but
is certainly aided and possibly transformed by them.
There are many newer crimes that can only be perpe-
trated within cyberspace, among which are intellectual
property theft, identity theft, and spamming. As new
technologies occupy an increasingly large space in our
lives, criminals are increasingly using them to engage
in criminal activities. It may also be the case that the
nature of the technologies, in particular the Internet, is
a catalyst for the emergence of some criminal behav-
iors that might otherwise not have been evidenced.

Although there is lack of agreement as to what pre-
cisely constitutes a cybercrime, one element common
to most definitions is that it involves the use of a com-
puter. The computer may be the focus, or target, of the
crime—for example, hacking or the use of a virus to
infect a computer network. It may also be the tool
used to commit the crime, such as downloading or dis-
tributing child pornography, or fraud. It may also be a

medium for the use of materials gained through crim-
inal activity, such as copyright theft of DVDs, where
the person using the computer did not commit the
original illegal act but subsequently engages in illegal
activity. In this way, the computer might also be a
source of invaluable forensic evidence.

The emergence of cybercrime has mirrored the
development of the new technologies. A survey con-
ducted in 2002 by the U.S. Federal Bureau of
Investigation and the Computer Security Institute sug-
gested that in the previous 12 months, 90% of busi-
ness respondents had detected security breaches, from
which 80% had suffered financial loss. It is of concern
that a substantial number of these breaches were from
people within the organization, and this has become a
focus for some of the emerging research. What is it
about the new technologies that increases the likeli-
hood of people taking risks, breaching moral or ethi-
cal codes, and committing crimes? Such is the
concern about the potential for widespread criminal
activity that in 2001, 30 countries, including the
United States, signed the Council of Europe
Cybercrime Convention, which was the first multilat-
eral instrument drafted to address the problems posed
by the spread of criminal activity on computer net-
works. This Convention requires parties to establish
laws against cybercrime, ensure that law enforcement
agencies have the necessary procedural authority to
investigate and prosecute cybercrime offenses, and
provide international cooperation to other parties in
the fight against computer-related crime.

Major Types of Cybercrime

Cybercrime has been broadly divided into two types,
which might lie at opposite ends of a spectrum. The
first type of cybercrime is often experienced as a dis-
crete event by the victim and is facilitated by the intro-
duction of crimeware programs, such as viruses or
Trojan horses, into the user’s computer. Examples of
this type of cybercrime might include identity theft
and bank or credit card fraud based on stolen creden-
tials. The second type of cybercrime, which lies at the
other end of the spectrum, includes activities such as
cyberstalking, child solicitation, blackmail, and cor-
porate espionage. Viewed in this way, cybercrime rep-
resents a continuum ranging from crime that is almost
entirely technological in nature to crime that is largely
related to people. Sarah Gordon and Richard Ford
divide cybercrime into two distinct categories: Type I
cybercrime, which is mostly technological in nature,
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and Type II cybercrime, which has a more pronounced
human element. The following is a brief description of
some of the major types of cybercrime.

Computer hacking refers to the unauthorized access
to a computer or computer network, which may or may
not result in financial gain. For example, hackers may
attack a network solely to protest against political
actions or policies or simply to show that they can do
it, but equally, it can be used to access bank accounts
or data banks. The level of disruption caused may be
localized within a given organization or may, for
example, in extremis, potentially disrupt the availabil-
ity of power to a large geographical area. Were this to
occur, it would result in widespread social disruption,
which may be motivated by ideology and which tradi-
tionally may have been seen as terrorist activity.

The illegal transfer of technology, or piracy,
includes industrial espionage and the piracy of soft-
ware, logo, and hardware designs. The perpetrator may
be an individual (a young person sharing a program
with a friend) or a network (a company installing soft-
ware on multiple computers for which it owns a
restricted license), and it may be enabled by others
(such as a government). Its intended use may be finan-
cial, recreational, or for military or terrorist activities,
and it may be motivated by a complex array of factors.
The theft can breach contracts, trade secrets, and
national and international laws involving copyrights.

Identity theft is broadly defined as the unlawful use
of another’s personal identifying information (name,
address, social security number, date of birth, registra-
tion number, taxpayer identification number, passport
number, driver’s license information, or biometric
information such as fingerprint, voiceprint, or retinal
image). Such information is obtained in a variety 
of ways. Low-technology routes include theft of 
wallets or handbags or sifting through garbage to look
for bank statements, utility bills, and so on. High-
technology methods include skimming, where offend-
ers use computers to read and store information
encoded on the magnetic strip of an ATM or credit
card. This information can be re-encoded onto another
card with a magnetic strip. Identity thieves steal iden-
tities to commit an array of crimes, such as taking out
loans, cash advances, and credit card applications,
which may include large-scale operations such as tak-
ing control of entire financial accounts.

Spamming has also been identified as a cyber-
crime, although most of us would not generally con-
sider it to be so. Spamming is the distribution of

unsolicited bulk e-mails that contain an array of mes-
sages, including invitations to win money; obtain free
products or services; win lottery prizes; and obtain
drugs to improve health, well-being, or sexual
prowess. David Wall has argued that spamming
embodies all the characteristics of cybercrime in its
global reach: networking capabilities; empowerment
of the single agent through the (re)organization of
criminal labor; and use of surveillant technologies,
which creates small-impact bulk victimizations.
Currently, over half of all e-mails are spam, and this
constitutes a major obstacle to effective use of the
Internet and its further development.

Cyberstalking generally refers to using the new
technologies to harass or menace another person by
engaging in behavior that persists in spite of another’s
distress or requests that it should stop. It can take many
forms, such as unsolicited hate mail, e-mail whose con-
tent is obscene or threatening, malicious messages
posted in newsgroups, e-mail viruses, and electronic
junk mail or spam. It is analogous to other forms of
stalking but uses technology to achieve its aims and is
motivated by a desire to gain control over the victim.

Online pornography is considered a cybercrime only
when its content is illegal (such as abusive images of
children). Criminal activity may relate to downloading,
trading, and producing such images, although the crim-
inality of the act will depend on the geographical loca-
tion of both the material and the person accessing or
distributing it. Some countries do not have laws that
criminalize child pornography, and therefore an indi-
vidual producing such images within that jurisdiction
would not be seen to engage in cybercrime, but another
individual in a country where such laws exist may
access the images and thereby commit a criminal act.
This highlights one of the difficulties in relation to
cybercrime, in that while the Internet has no bound-
aries, legislation does. This has probably been the main
impetus for the European Convention on Cybercrime.

Cybercriminals

It has been suggested that cyberspace opens up infi-
nitely new possibilities and that with the right equip-
ment, technical know-how, and inclination, you can
go on a global shopping spree with someone else’s
credit card, break into a bank’s security system, plan a
demonstration in another country, and hack into the
Pentagon—all on the same day. As Yvonne Jewkes
and Keith Sharp note, going online undermines the
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traditional relationship between physical context and
social situations, and this is coupled with perceived
anonymity, access, and affordability. As a conse-
quence, this increases disinhibition and risk taking, in
part because through the new technologies we can
constantly re-create ourselves. The Internet has also
changed the boundaries of what constitutes accept-
able, problematic, or deviant behavior.

Cybercriminals are not a homogeneous group, and
while some criminal activities (such as stalking and
engagement with child pornography) are more likely to
be carried out by males, psychologists have noted that
students, terrorists, amateurs, and members of orga-
nized crime have also been identified as being involved
in cybercrime. The motivations for such criminal activ-
ities include revenge, a desire for notoriety, the techni-
cal challenge, monetary gain, or the promotion of
ideology. As previously noted, the largest proportion of
cybercrime is perpetrated by a company’s own employ-
ees and includes people with highly sophisticated tech-
nical skills and those who are relative novices.

Attempts to generate profiles or taxonomies of
computer criminals have been limited in their scope.
There is little empirical research in this area, but
analyses of cybercrime subjects suggest that the
majority are male, have at least a high school educa-
tion, commit their crimes alone, and are students
within the 18- to 23-year age range.

Responses to Cybercrime

The emergence of cybercrime has resulted in changes
in legislation within and between jurisdictions, mirror-
ing the fact that the new technologies are not limited
by geographical boundaries. Indeed, the location of the
offender in relation to the scene of the crime is an
important characteristic. In traditional crime, such as
burglary, the criminal is physically present at the scene
of the crime. This is very different from cybercrimes,
in which offenders not only are often not present but

also may be located in another country. Cybercrime
has also opened up many gray areas in terms of what
constitutes a crime. For example, many people may
engage in activities that they do not even realize are
criminal, such as pirating software from a friend.

There are many challenges for the future in relation
to cybercrime. Criminal activities on the Internet are
not analogous to similar behavior in the physical
world. The Internet enhances the potential for criminal
and deviant behavior in several ways. The first of these
relates to the dramatic increase in access to the Internet
worldwide, providing limitless opportunities for crim-
inal behavior and a vast marketplace for such activi-
ties. The Internet also provides a sense of anonymity or
disconnectedness for the offender, lowering the risk of
detention and reducing the level of physical risk nor-
mally associated with criminal activity. It also chal-
lenges traditional concepts of time and space.

Ethel Quayle
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DAMAGE AWARDS

Damage awards function as a remedy for wrongdoing
in civil lawsuits; they constitute money awarded to an
injured party as compensation for injuries or other
losses (“compensatory” damages). They can also serve
as punishment for the wrongdoer (“punitive” dam-
ages). These awards are made mostly by juries and
occasionally by judges who previously determined that
a wrongdoer was liable for damages. Determining
damages—especially for intangible injuries such as
pain and suffering—can be difficult, and juries have
been criticized for issuing awards that seem extrava-
gant and unpredictable. Although some of the criti-
cisms are unfounded (e.g., jurors are not especially
sympathetic toward plaintiffs), jurors occasionally do
experience difficulty in applying jury instructions and
following procedures that blindfold them to the conse-
quences of their verdicts. Reforms intended to address
these issues should be based on empirical analysis, and
psychologists are well-positioned to provide the rele-
vant data.

Various Kinds of Damage Awards

Damage awards are of two general types, compen-
satory and punitive, and they serve different functions.
Compensatory awards are intended to return an
injured person or entity (e.g., a business, agency, or
corporation) to pre-injury levels of functioning—that
is, to restore that party to the position it was in prior to
the injury or harm. For example, a person injured in 
an automobile accident may receive a compensatory

damage award to cover any medical costs, lost wages,
and pain and suffering related to the injuries sustained
in the accident. As another example, a business may
receive a compensatory damage award to cover any
revenues lost to competitors involved in price-fixing,
trademark infringement, or sharing of trade secrets.

Compensatory damage awards are themselves of
two sorts: economic and noneconomic. Economic
damages are intended to cover the financial or eco-
nomic costs incurred by the injured party. These can
include past and future lost wages, past and future
expenses related to medical care and rehabilitation,
past and future lost profits, and loss of reputation or
business opportunity. In theory, these awards should be
relatively easy to gauge because they are generally tied
to objective data such as hospital bills, costs of prop-
erty repairs, and amount of time away from work. In
fact, even these losses are difficult to assess because
they require jurors to make predictions about the future
and then to discount their awards to present value (i.e.,
the injured party is given an economic damage award
now that will, over time, grow to equal the amount that
the jury has deemed appropriate). In addition, they
may require a jury to agree on economic uncertainties
such as future interest rates, the likelihood that injured
persons would have been promoted or received raises
or that businesses would have been profitable had they
not been harmed, and projected life expectancies for
persons who require lifelong care.

Determining noneconomic damages can be even
more problematic. Their function is to compensate the
injured party for “pain and suffering,” including bodily
harm; emotional distress, such as fear, depression,
and anxiety; loss of enjoyment of life; and pain and
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disfigurement. For example, after the drug manufac-
turer Merck was found liable for the death of a Houston
man who had been taking the painkiller Vioxx, it was
required to pay millions of dollars to the man’s widow
to compensate her for pain and suffering. Noneconomic
damages are especially difficult to assess because they
have no obvious metric: There is no cost accounting of
one’s pain and suffering. Juries have sometimes been
criticized for being capricious and unpredictable in
determining damages (as described below), and criti-
cism often focuses on an unexpected award for pain
and suffering.

Punitive damage awards are intended not to com-
pensate for injuries but rather to punish wrongdoers
for malicious and egregious behavior or gross negli-
gence and to deter that party and others from similar
conduct in the future. For example, juries have
assessed large punitive damage awards against tobacco
companies after finding that the companies knew
about the health risks of cigarette smoking long before
they made those risks known to the public. As another
example, juries have awarded billions of dollars in
punitive damages in cases stemming from the 1989
grounding of an Exxon oil tanker in Prince William
Sound, Alaska, which devastated miles of shoreline,
destroyed wildlife habitats, and financially ruined the
local fishing industry. Punitive awards are usually not
made in the absence of compensatory awards, and
appellate court decisions require some reasonable
relationship between the two.

Size of Damage Awards

The examples provided above were of large damage
awards in high-profile cases; jurors have often been
criticized for assessing damages of these magnitudes.
In fact, though, multimillion dollar awards are atypi-
cal. According to data compiled by the Bureau of
Justice Statistics from the 75 most populous counties
in the United States in 2001, the median damages
awarded to plaintiffs who prevailed at trial (only
approximately half of all plaintiffs who went to trial)
was a modest $27,000. Awards varied considerably by
type of case. For example, the median awards in auto-
mobile negligence and medical malpractice cases
were $16,000 and $422,000, respectively. Awards in
excess of $1 million were rare, given in only 8% of
cases in which plaintiffs prevailed.

Punitive damage awards were also rare and, when
provided, were modest. According to the Bureau of
Justice data, only 6% of winning plaintiffs were

awarded punitive damages, and these awards were
given only in certain kinds of cases: tort cases involv-
ing slander/libel or intentional wrongdoing and con-
tract cases involving partnership disputes, employment
discrimination, and fraud. Punitive damages are rare in
personal injury cases. The median punitive damages
awarded in jury trials in 2001 was $50,000 ($83,000 in
contract trials and $25,000 in tort trials), and only 12%
of plaintiff winners who received punitive damages
were awarded $1 million or more.

Despite the fact that the median damage award is
modest, some damage awards—particularly punitive
damage awards—are indeed very large and contribute
to the perception that juries are erratic and capricious
in the manner in which they assess damages. Indeed,
this perception has gelled into significant criticism of
jurors’ ability to be fair and impartial in the awarding
of damages, and on several occasions the U.S.
Supreme Court has considered appeals based on the
apparent excessiveness of a punitive damage award.

Controversy Surrounding 
Decisions About Damages

Criticism regarding damage award decision making
has centered on two concerns: first, that juries are
overly sympathetic to plaintiffs in awarding excessive
sums of money, especially for punitive damages, and
second, that they are biased against wealthy or deep-
pocketed defendants. Valerie Hans and colleagues
have examined both of these assumptions empirically
by interviewing jurors who served in civil cases and
by conducting laboratory-based research studies.
Their data indicate that rather than favoring plaintiffs,
most jurors tend to be skeptical of their motives. For
example, the majority of jurors agreed that there are
far too many frivolous lawsuits and that people are too
quick to sue. When questioned about their own delib-
erations, jurors indicated that they questioned the
legitimacy of plaintiffs’ complaints and scrutinized
their motives. Jurors said they looked unfavorably on
plaintiffs who did not seem as badly injured as they
claimed or who had preexisting medical conditions.
Jurors also scrutinized whether plaintiffs might have
contributed to their own injuries and were unsympa-
thetic to those who did little to mitigate their injuries.
In fact, some jurors described themselves as acting as
a defense against illegitimate grievances and frivolous
lawsuits. So, far from being overly sympathetic to
plaintiffs, jurors apparently tend to be skeptical of
their claims.
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The second concern is that juries are biased against
wealthy defendants, including large corporations, and
act as a sort of “equalizer” in transferring monies from
wealthy defendants to poor or needy plaintiffs. There
is some evidence that awards tend to be higher in
cases that involve corporate defendants than in cases
with individual defendants. Other data suggest, how-
ever, that this finding may not be the result of the
defendant’s financial well-being. Rather, juries appar-
ently treat corporations differently than individual
defendants because they hold the former to a higher
standard than the latter (a “reasonable corporation”
standard) and reason that corporations are better posi-
tioned than individuals to anticipate harms and to
work to minimize or prevent them.

In general, these concerns may be related to the
fact that jurors have relatively little guidance from
their jury instructions about how to assess damages or
translate their judgments onto a monetary scale. The
laws of damages are relatively vague, leading some
critics to suggest that this situation allows jurors’
biases to operate freely and that extravagant and
unpredictable awards are the result. The problem is
especially acute in areas of the law that are still devel-
oping or that lack precision: sexual harassment
claims, libel actions, and cases involving intentional
infliction of emotional distress.

Some commentators have suggested that a solution
to the unbounded nature of jury decisions on damages is
to make judges responsible for determining punitive
damages. Judges already have occasion to award dam-
ages in bench trials and can control damage awards in
jury trials through the mechanisms of additur and remit-
titur, which allow them to add to or reduce damage
awards to the levels that they deem appropriate. In some
states, only judges can assess punitive damages. An
obvious question, then, is how punitive awards issued by
judges compare with those assessed by juries. Data sug-
gest that in most cases (particularly in cases with mod-
est punitive awards), juries’ and judges’ awards are of
similar size and variability and that both are based on
the actual and potential severity of harm to the plaintiff.

Determining Jury Damage Awards

Psychologists have been especially interested in ana-
lyzing the factors that influence jurors’ decisions about
damage awards. In part, this reflects an objective of
much psycholegal research conducted to assess the
validity of legal assumptions about human behavior. In
the context of damage awards, the law assumes that

particular factors will be considered by jurors in their
decisions about compensatory damages and that differ-
ent factors will be considered in decisions about puni-
tive damages. Psychologists have asked whether jurors
are able to compartmentalize their decision making in
this way.

The data on this topic are mixed; many studies sug-
gest that jury awards are influenced by variations in
legally relevant evidence, yet simulation studies show
that jurors occasionally consider information that is
theoretically unrelated to the decision at hand. For
example, though most studies show that evidence of a
defendant’s egregious conduct appropriately influences
punitive but not compensatory damage awards, a few
studies have found that it is sometimes considered
(inappropriately) by jurors in assessing compensation.
Similarly, though most studies have found that the
severity of the plaintiff’s injuries appropriately influ-
ences compensatory but not punitive damage awards, a
few studies have shown that jurors inappropriately fac-
tor injury severity into their judgments of punitive dam-
ages, at least in cases involving medical defendants.

Interestingly, jurors’ intuitions about what nor-
mally or typically occurs in various injury-producing
situations also influence their awards. Injuries that are
perceived as atypical (e.g., suffering a whiplash after
a fall) evoke greater sympathy in jurors than do typi-
cal injuries (e.g., suffering a broken bone in a fall) and
result in greater compensation.

There are many ways in which damages can be
assessed; some data suggest that jurors assimilate
their awards to the monetary figures provided by the
attorneys during the trial. The ad damnum is the
amount of money requested by the plaintiff; defense
attorneys sometimes counter this with their own sug-
gested amounts. These suggested figures (sometimes
referred to as “anchors”) are likely to influence jurors
because people tend to doubt their abilities to attach
monetary values to unquantifiable injuries. According
to the pioneering jury researcher David Broeder, the
ad damnum does “yeoman service as a kind of 
damage jumping-off place for jurors” (Broeder, 1959,
p. 756). More recent studies have shown that, in gen-
eral, the higher the ad damnum, the larger the award.
There is an upper limit to this effect, however; damage
awards boomerang if the request is wildly excessive
and out of line with the evidence.

Another way in which jurors assess damages
involves evaluating separate components of a plain-
tiff’s request (e.g., lost wages, loss of future earning
capacity, loss of life’s pleasures), attaching monetary
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values to each of these components, and then sum-
ming them to arrive at a total compensatory damage
award. Jurors are forced to perform a componential
analysis in courts that use special verdict forms that
require them to answer specific questions about the
facts of the case and to calculate awards related to
each set of facts.

Finally, some data suggest that rather than analyz-
ing the components of an injury, jurors reason more
holistically by agreeing on a general figure that
“seems” right. Interviews with jurors who served in
tort and contract cases revealed that approximately
one third of juries determined damages by picking a
number that seemed fair and just.

A peculiar aspect of some civil jury trials is the
application of “blindfold rules,” which prohibit dis-
closure to jurors of the implications of their verdicts.
Judges sometimes blindfold the jury regarding infor-
mation such as attorneys’ fees, the tax consequences
of damage awards, the insurance carried by the par-
ties, and the possibility of additions to or reductions in
damage awards by appellate courts. The rationale for
these rules is that with blindfolds in place, jurors will
not become confused by complex evidence or influ-
enced by evidence that is lacking in probative value.

In fact, there is substantial evidence that blindfold-
ing rules may result in, rather than prevent, verdicts
based on misinformation. Jurors are naturally inclined
to consider information to which they are blindfolded
even when this information is not presented in court.
On occasion, these discussions involve explicit refer-
ence to these so-called “silent topics.” A large percent-
age of jurors interviewed about their deliberations
report that their juries discussed factors such as attor-
neys’ fees and the defendant’s insurance. Even if these
factors are not explicitly talked about, jurors’ implicit
beliefs (not always correct) can influence their ver-
dicts on damages. As a result, awards are sometimes
unpredictable and inconsistent. Research suggests that
it may be preferable to treat jurors like the careful and
thoughtful arbiters they usually are and to provide
them with clear and complete instructions, at least
about those facets of damage awards on which all par-
ties agree.

Reforming Jury Damage Awards

Given the controversial nature of some jury damage
awards, it is not surprising that proposals for changing
the system have been offered, primarily by groups
interested in tort reform. In fact, during the 1980s and

1990s, a majority of state legislatures implemented
laws aimed at reducing jurors’ discretion and reining in
large awards. Among the reforms are laws that cap
damage awards at some specified amount (primarily
for noneconomic and punitive damages) or eliminate
them altogether (for punitive damages), clarify the ele-
ments of damage award decisions, bifurcate the trial
into two segments so that jurors are presented with dis-
crete questions and sets of evidence in each segment
and cannot consider irrelevant evidence, require some
portion of a damage award to be paid to a governmen-
tal or charitable organization rather than to the injured
party, and (as previously mentioned) move punitive
damage assessments from the jury to the judge.

Importantly, many of these reforms were instituted
without empirical backing; as a result, their implica-
tions are only now being understood. But recently
conducted studies have brought into focus some unin-
tended consequences, at least in terms of caps on dam-
ages. For example, mock jury research has shown that
in cases with injuries of low to moderate severity, lim-
its on awards for pain and suffering actually increased
both the size and the variability of the awards. Other
research has shown that although caps on punitive
damage awards certainly reduce the size of punitive
awards, they also increase the size and variability of
compensatory awards. Similarly, caps on noneco-
nomic damages result in larger economic damages,
which are unbounded. Further research suggests that
if jurors are altogether prevented from awarding puni-
tive damages, the compensatory award may be aug-
mented as a way to punish the defendant. These
findings reflect the holistic reasoning notion described
previously. Sometimes, jurors have a sense of “total
justice”—an idea of what they think is fair in terms of
compensation for the injured party and payment by
the injurer—and, lacking clear guidance on the com-
plementary functions of various kinds of damage
awards, do what they can to deliver it.

Psychologists have much to offer in this realm, par-
ticularly by conducting sophisticated psycholegal
research that mirrors jurors’ actual task demands and
that can illuminate the effects of these reform laws on
jurors’ judgments. Carefully conducted empirical
research studies can show how jurors manage the dif-
ficult task of awarding damages and what procedural
changes can help them function more effectively.

Edith Greene

See also Jury Competence; Jury Decisions Versus Judges’
Decisions; Jury Reforms
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DANGER ASSESSMENT

INSTRUMENT (DA)

The Danger Assessment Instrument (DA), in its current
form, is a 20-item actuarial test designed to assess the
risk of serious or lethal intimate partner violence. It is
intended for use with adult women who have suffered
physical abuse at the hands of men who are their current
or former intimate partners. Although originally devel-
oped to assist in safety planning conducted by people
delivering services to victims, the DA more recently has
been used by some law enforcement agencies to help
manage the risks posed by perpetrators. Systematic
review of the DA is complicated by the fact that it has
been used in several different forms for a variety of dif-
ferent purposes and by the lack of a formal test manual.

Description and Development

Development of the DA began in the early 1980s. The
DA differs from other tests designed to assess the risk
of intimate partner violence—such as the Spousal
Assault Risk Assessment Guide (SARA) and the
Domestic Violence Screening Instrument (DVSI)—in
that its development focused specifically on risk of seri-
ous or lethal violence. In its original form, it comprised
15 risk factors that were identified in retrospective
studies of intimate partner homicide—cases in which
battered women killed or seriously injured their abusive
partners or in which battered women were killed or
seriously injured by their abuser partners. In 2004, the
DA item pool was revised and expanded to 20 items,
based on the findings of a multisite study that compared

risk factors for life-threatening (lethal or near lethal)
versus less serious intimate partner violence. Some of
the items reflect the nature or severity of intimate part-
ner violence in the victim’s relationship with the perpe-
trator, such as a history of threats to kill, forced sex, or
strangulation; some reflect characteristics of the victim,
such as whether she has children from a previous rela-
tionship or has a history of suicidal threats or attempts;
and others reflect characteristics of the perpetrator,
such as whether he has a history of problems with
employment or substance use.

The DA can be completed independently or in col-
laboration with a service provider. Administration of
the DA begins with a calendar assessment, in which
the victim reviews a calendar to determine the nature
of frequency of intimate partner violence experienced
by the victim in the previous year. The victim identi-
fies the approximate dates of any abuse and rates 
the seriousness of each incident using a 5-point scale
(1 = slapping, pushing; no injuries and/or lasting pain
to 5 = use of weapon; wounds from weapon). This his-
tory taking gathers information that is useful when rat-
ing the 20 risk factors, but it also is intended to
decrease the extent to which victims minimize the inti-
mate partner violence that they have experienced.

Next, victims are asked to rate the presence of the
20 risk factors on a 2-point scale (0 = no, 1 = yes).
Some are rated on the basis of lifetime presence,
whereas others are rated on their presence in the past
year. Items ratings are then summed using a simple
unit-weighting procedure to yield total scores that
range from 0 to 20; alternatively, a more complex dif-
ferential weighting procedure can be used that yields
total scores ranging from −3 to 37. Total scores can be
classified into four categories that reflect the risk of
life-threatening violence: <7 = variable danger, 8 to 
13 = increased danger, 14 to 17 = severe danger, and
>18 = extreme danger. The risk categories are associ-
ated with suggested intervention strategies and direc-
tions regarding what should be communicated to the
victim. For example, if a victim’s DA score falls in the
severe danger category, the service provider is advised
to inform the victim that she is in severe danger,
engage in assertive safety planning with her, and rec-
ommend a high level of supervision for the perpetrator.

Psychometric Evaluation

The psychometric properties of different versions of
the DA have been evaluated only to a limit extent and
solely within the framework of classical test theory.
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Evaluations of structural reliability have reported
Cronbach’s alpha averaging about .75 to .80, and 
evaluations of short-term test-retest reliability have
reported correlations averaging about .90. Given that
the DA is an actuarial test of violence risk, these find-
ings are actually somewhat disappointing: First, they
indicate that the risk factors included in the test are at
least moderately correlated, which suggests that they
are likely to be substantially redundant as predictors
of intimate partner violence. Second, they indicate
that the DA is apparently insensitive to short-term
changes or fluctuations in violence risk.

Little or no information is available concerning the
interrater reliability of the DA—that is, agreement
between victims and evaluators or agreement among
evaluators with respect to the item or total scores.

There have been no studies evaluating the psycho-
metric properties of the DA within the framework of
modern test theory.

Validity

Some support for the validity of the DA comes from
retrospective studies that found a significant associa-
tion between total scores and measures of the serious-
ness of past intimate partner violence. Some research
has attempted to determine whether the DA can dis-
criminate between victims of lethal (or life threaten-
ing) versus nonlethal intimate partner violence, with
disappointing results; but this may be because the DA
must be scored on the basis of information provided
by collateral informants (e.g., relatives, friends) when
victims are deceased, possibly resulting in decreased
validity of test scores.

There is also some research supporting the predic-
tive validity of the DA with respect to intimate partner
violence. First, indirect evidence comes from studies
that found moderate to high correlations, typically
between .55 and .75, between DA total scores and
scores on other measures related to risk of intimate
partner violence, such as the Conflict Tactics Scale
and the Index of Spouse Abuse. Second, direct evi-
dence comes from prospective studies that have found
a moderate association between DA total scores and
repeated intimate partner violence. Although there
have been few direct comparisons, the predictive
validity of the DA appears to be about the same as that
of other procedures for assessing risk of intimate part-
ner violence. To date, there has been no investigation
of the predictive validity of the DA specifically with

respect to life-threatening violence, the purpose for
which it was originally developed.

Recommendations

The DA can be useful as part of a comprehensive
assessment of risk of intimate partner violence. It has
two important strengths: It systematically gathers infor-
mation from victims, who can provide a unique per-
spective on the history of violence in the relationship
and on the perpetrator’s background and psychosocial
adjustment, and it considers victim vulnerability factors
that are relevant to safety planning.

The DA also has some important limitations. There
is no formal manual to guide proper administration,
scoring, and interpretation or that provides the techni-
cal information necessary to undertake a comprehen-
sive review of the test. There is a lack of information
concerning the interrater reliability of DA item and
total scores. There is a lack of systematic research on
the predictive validity of the DA with respect to inti-
mate partner violence in general and no research with
respect to life-threatening intimate partner violence.
At the present time, then, it may be best to use the DA
as structured professional guidelines for risk assess-
ment rather than as a quantitative or actuarial test.

Stephen D. Hart and Kelly A. Watt

See also Domestic Violence Screening Instrument (DVSI);
Intimate Partner Violence; Spousal Assault Risk
Assessment (SARA); Violence Risk Assessment
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DEATH PENALTY

Most countries have abolished the death penalty. The
United States retains the death penalty, although it has
attempted to make executions more humane. The
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Supreme Court has restricted use of the death penalty
based on the type of crime and the characteristics of
the criminal. Psychologists and other social scientists
have conducted research on issues such as whether the
death penalty serves as a deterrent, what drives public
support for capital punishment, how jurors decide
whether to sentence a defendant to life in prison or
death by execution, and the possibility of wrongful
convictions and executions.

The International Context

Killing is one of the oldest forms of punishment for
criminal behavior, and even today, executions are
widespread. Worldwide, shooting, hanging, behead-
ing, lethal injection, and stoning are the most fre-
quently used methods of execution. According to
Amnesty International, China currently leads the
world in the annual number of executions, followed by
Iran, Saudi Arabia, the United States, and Pakistan.
The United States and Japan are the only industrialized
democracies that still execute criminals. There is a
clear international trend toward abolition—between
1985 and 1995, 37 counties abolished the death
penalty; and between 1995 and 2005, another 22 coun-
tries did so. More than half the countries in the world
have now eliminated capital punishment or have
ceased to carry out executions. Once abolished, capital
punishment is rarely reinstated. Only four countries
have reinstated the death penalty (Gambia, Nepal,
Papua New Guinea, and the Philippines) after abolish-
ing it, and of those, two have since abolished it again.

American Methods of Execution

The three “modern” methods of execution practiced in
the United States—electrocution, poisonous gas, and
lethal injection—were developed in an effort to make
executions more civilized. Prior to the first electrocu-
tion in 1890, hanging was the dominant means of exe-
cution in the United States. Hangings were often
botched, resulting in gruesome spectacles. Government
officials wanted not only to end such spectacles but
also to put an end to hangings, which were strongly
associated in the public mind with lynching and vigi-
lante justice. Each time a new method of execution
was developed—first the electric chair, then the gas
chamber, then lethal injection—the main argument
was that the new method would be more humane and
reliable than its predecessor. Of course, no method of

killing is completely humane or reliable. Lethal injec-
tion, the method now used in 37 of the 38 states that
impose the death penalty, has been challenged on the
grounds that it can cause great pain, although the con-
demned prisoner’s suffering is masked by the paralyz-
ing drugs that are part of the execution process. As
some commentators have noted, discussions of whether
the death penalty is humane must take into account
not only the actual killing of the prisoner but also the
long process preceding an execution, including the
years spent waiting on death row and the rituals lead-
ing up to the execution.

The Supreme Court 
and the Death Penalty

The constitutionality of capital punishment has been
challenged on the grounds that it violates the Eighth
Amendment’s prohibition against “cruel and unusual
punishment” or the Fourteenth Amendment’s guaran-
tee of “equal protection” under the law. In the 1972
case of Furman v. Georgia, in a 5:4 decision, the
Supreme Court held that because of the “uncontrolled
discretion of judges or juries,” the death penalty was
being “wantonly and freakishly” applied. Capital 
punishment—as administered at the time—was ruled
unconstitutional. However, by 1976, the Court had
approved a series of reforms aimed at controlling the
discretion of judges and jurors (Gregg v. Georgia).
The most important reforms included bifurcated capi-
tal trials, where guilt is decided in the first phase and,
if the defendant is found guilty, a second “penalty
phase” is conducted to determine whether the person
found guilty should be sentenced to death or life in
prison. More recent decisions by the Supreme Court
have placed further restrictions on the penalty of
death. The Court has held that mentally retarded mur-
derers cannot be put to death (Atkins v. Virginia,
2002), only juries (not judges) can decide whether a
convicted murderer should be sentenced to death, and
those who commit their crimes as juveniles cannot be
sentenced to death (Roper v. Simmons, 2005). In states
that authorize the death penalty, only “aggravated”
murder or murder with “special circumstances” is eli-
gible for the death penalty. State laws vary, but exam-
ples of capital crimes include murder for hire, murder
during the commission of a robbery or rape, murder of
a police officer, or kidnapping and murder. The fed-
eral crimes of espionage and treason can also result in
a death sentence.
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The Capital Murder Trial

Many researchers have explored how the unique fea-
tures of capital murder trials affect guilt and sentenc-
ing. One such unique feature is the death qualification
process. During jury selection, potential jurors in cap-
ital cases are asked whether they would be willing to
consider imposing a sentence of death if the defendant
is eventually found guilty of capital murder. Prospective
jurors who say they would be unwilling to vote for a
sentence of death are not permitted to serve on capital
juries. Research has shown that the process of death
qualification results in a less demographically repre-
sentative jury (e.g., fewer females and fewer non-
White jurors) as well as a jury that is more receptive to
the prosecution and more likely to impose a sentence
of death. A second distinctive feature of capital trials
concerns the penalty phase instructions to jurors. In
most states, jurors are instructed to weigh or balance
aggravating factors that support a sentence of death
against mitigating factors that support a sentence of
life. Based on postverdict interviews with hundreds of
capital jurors, the Capital Jury Project has found that
jurors have great difficulty in understanding both the
concept of “mitigation” and the concept of “weigh-
ing.” In addition, many jurors often wrongly assume
that unless they vote for a death sentence, the defen-
dant will be eligible for parole and may eventually be
released from prison. Like the death qualification
process, the ambiguity of penalty phase instructions
tends to increase the probability of a death sentence.

Deterrence

Deterrence—the theory that the existence of the death
penalty will prevent potential murderers from actually
committing murder—was one the earliest justifications
for executing criminals. Barbarous forms of execution
such as breaking at the wheel, burning at the stake,
decapitation, and disemboweling were thought to be
especially effective at creating the fear necessary to
deter those who might consider committing a capital
crime. Despite the intuitive appeal of this theory,
research does not support a deterrent effect for the
death penalty. The introduction of the death penalty
does not suppress murder rates, and its abolition does
not cause murder rates to rise. Scores of studies have
investigated whether capital punishment has a deter-
rent effect. These studies have looked at homicide rates
in jurisdictions with and without the death penalty

(e.g., adjacent states) or examined homicide rates over
time when the death penalty is abandoned or rein-
stated. In examining the possibility of a deterrence
effect, social scientists have attempted to control statis-
tically for factors that are known to contribute to rates
of violence—for example, size of the police force,
number of young males in the population, and unem-
ployment rates. Specific analyses have also been con-
ducted to determine whether only crimes punishable
by death (e.g., aggravated murder) are deterred, and
studies have been conducted to determine whether it is
the actual number of executions (as opposed to
whether the death penalty is an available punishment)
that deters. The overall finding of more than 40 years
of research is that the death penalty does not deter
murderers. Although some researchers have found a
deterrent effect for some jurisdictions over a specific
period of time, other researchers have found what has
been called the “brutalization effect”—a small but
consistent increase in the number of murders in the
weeks following an execution.

Research on deterrence tends to rely on large data
sets collected over long periods of time. But the theory
of deterrence also relies on a psychological explanation
of what happens in the minds of potential killers. For
capital punishment to effectively deter, potential mur-
derers would need to believe that there is a high proba-
bility of being caught, convicted, sentenced to death,
and eventually executed for their crimes. And if the
availability of the death penalty is to have a deterrent
effect beyond that provided by life in prison, the poten-
tial killer would also need to judge the possibility of
eventual execution as substantially more frightening
than the prospect of spending the rest of his or her life
in prison. Even a rational analysis of these probabilities
would not necessarily deter a potential killer, and
because most murders are committed under the influ-
ence of drugs or powerful emotions, it seems implausi-
ble that murderers rationally weigh out alternatives.

Public Opinion

Media coverage often emphasizes that a majority of
Americans support capital punishment. It is true that
when Americans are asked the general question, “Do
you favor or oppose the death penalty for persons con-
victed of murder?” approximately 66% of respondents
indicate their support. This support has fluctuated over
time. In 1966, support for capital punishment dropped
to 42%, but by 1988, support had risen to 79% of the
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public. Overall, males are significantly more support-
ive than females, Whites are more supportive than
Blacks, and Republicans are more supportive than
Democrats. While responses to a broad question about
support for or opposition to the death penalty may give
a rough indication of American attitudes at a particular
time, such general responses can be misleading. More
detailed survey research reveals that support often rests
on mistaken assumptions about issues such as cost,
fairness of application, or deterrence. In addition, sup-
port falls when alternative punishments are mentioned.
The public is about evenly divided if respondents are
asked to choose between the option of “the death
penalty” or “life in prison without the possibility of
parole” for “persons convicted of murder.” When the
punishment of “life without parole plus restitution” is
offered as an alternative to the death penalty, a major-
ity of Americans endorse it.

Wrongful Conviction and Execution

Decisions about who is guilty of capital murder and
who should be executed are entrusted to a fallible legal
system. The possibility of wrongful conviction and
execution of an innocent defendant has always been
part of the public debate over capital punishment, but
the emergence of DNA as a means of criminal identi-
fication has made this argument much more promi-
nent. During the past 30 years, more than 120 people
have been released from death row because of new evi-
dence or reanalysis of existing evidence. It is important
to note that the number of wrongful convictions
exposed by DNA analysis is only a fraction of the total.
Such DNA-based exonerations are only possible if
biological evidence (e.g., blood, semen, skin cells) has
been collected at the crime scene and preserved for
later testing. It is impossible to know how many pris-
oners currently on death row are actually innocent. For
most death row inmates, there is clear evidence of
guilt. And many who claim to be innocent could be
lying. But it is likely that there are also cases where
wrongfully convicted death row inmates are unable to
prove their innocence because of lack of evidence or
lack of resources.

More than 1,000 condemned prisoners have been
executed since the reinstatement of the death penalty
in 1976. It is impossible to know exactly how many of
these prisoners were actually innocent. Once a pris-
oner has been killed, courts rarely entertain claims of
innocence, and lawyers, investigators, and journalists

turn their attention to cases where possibly innocent
prisoners can still be saved. Despite the difficulty of
conclusively proving wrongful executions, there are a
handful of cases where there is persuasive evidence
that the wrong man was executed (e.g., Ruben Cantu,
Gary Graham, Larry Griffin, James O’Dell, Leo
Jones). The reality of wrongful conviction and wrong-
ful execution raises the issue whether retention of the
death penalty is so valuable that it justifies occasion-
ally sending an innocent person to death row and per-
haps to the execution chamber.

If the decision to retain or abandon capital punish-
ment was based solely on research findings, it would
have been abolished long ago. However, like many
important social policies, the decision is driven by emo-
tional and political as well as empirical considerations.

Mark Costanzo
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DEATH QUALIFICATION OF JURIES

Death qualification is a unique form of jury selection
that is used only in capital cases. Potential jurors are
screened beforehand on the basis of their attitudes
toward death penalty, and persons holding “disquali-
fying” attitudes or beliefs about capital punishment
are dismissed from further participation. In the late
1960s, the U.S. Supreme Court established the stan-
dard by which prospective jurors could be constitu-
tionally excluded from service on a capital jury as one
of “unequivocal opposition” (i.e., if the prospective
juror said that he or she could never impose the death
penalty no matter what the facts or circumstances of
the case). Since then, the process of death qualifica-
tion has been the subject of extensive legal commen-
tary and social science research, as well as the focus
of a number of constitutional challenges and revisions
in the legal standard of exclusion itself.

The Nature and Effect 
of Death Qualification

In modern death penalty jurisprudence, all capital tri-
als are bifurcated. If a capital defendant is convicted of
a crime for which the death penalty is a possible pun-
ishment (first-degree murder plus some special cir-
cumstance or feature that is found to be present in the
case), a second sentencing or penalty phase of the trial
is held. In this phase, the capital jury decides whether
to sentence the defendant to death or some lesser pun-
ishment (typically life in prison without possibility of
parole). To accommodate the state’s interest in having
only those jurors serve who can consider imposing the
death penalty in the second part of the capital trial,
should one occur, the law permits the screening of all
potential jurors on the basis of their death penalty
views. However, this selection or screening process
transpires at the very outset of the trial, before any 

evidence has been presented and, perforce, before the
actual jury has decided whether the defendant is guilty
or not. Because it occurs so early in the trial, death
qualification may have a significant impact on all of
the jury’s subsequent decision making.

In fact, social science research has established the
fact that death-qualified juries are significantly differ-
ent from non-death-qualified juries in a number of
important ways. For one, death qualification pro-
duces juries that are less representative than non-
death-qualified juries. That is, because women and
minorities (especially African Americans) are more
likely to oppose the death penalty, they are more
likely to be excluded from death-qualified juries.
Also, because attitudes toward the death penalty tend
to be correlated with other attitudes about the criminal
justice system, researchers have found that death qual-
ification produces juries that hold a more homoge-
neous perspective than other juries, where attitudinal
diversity would be more likely to occur. Among other
things, death-qualified juries are generally more
favorable to the perspectives of prosecutors and law
enforcement, more susceptible to things such as
potentially prejudicial pretrial publicity and aggravat-
ing evidence that may be introduced at trial, and
simultaneously more oriented toward “crime control”
goals and less committed to “due process” values.

Perhaps not surprisingly—given the way death qual-
ification skews the composition of the group deemed
eligible to serve, death-qualified juries also tend to be
“conviction prone.” That is, based on the same set of
case facts and circumstances, research shows that they
are more likely to find a defendant guilty than are non-
death-qualified juries. Of course, because they are
selected precisely on the basis of their willingness to
impose the death penalty, they also are “death prone”—
that is, they are more likely to render death verdicts
than a non-death-qualified jury would be.

In addition, research has shown that the process of
death qualification itself produces biasing effects
among persons exposed to it. That is, because it
requires jurors to consider the issues that would be ger-
mane only after they had found the defendant guilty
(e.g., whether they actually could impose the death
penalty) and to commit themselves to a course of
action that would occur only in the sentencing phase of
the trial (i.e., pledge to consider all punishment
options, including the death penalty)—before any evi-
dence has been presented, the process of death qualifi-
cation itself appears to increase prospective jurors’
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belief in the defendant’s likely guilt. The nature of the
questioning that occurs during death qualification also
has the potential to desensitize jurors to the issue of
imposing the death penalty, to lead some jurors to
believe that they have committed themselves to actu-
ally imposing the death penalty if they find the defen-
dant guilty, and to imply that death penalty imposition
is the legally approved sanction in the penalty trial of
their case. Obviously, these process-related biases
occur in addition to the effects that death qualification
has on the composition of the capital jury.

There is one additional aspect of death qualification
that continues to have legal and social scientific signif-
icance. The process of excluding potential jurors from
participation in capital trials solely on the basis of their
feelings about the death penalty has implications for an
important legal judgment that courts make about the
scope of death penalty support in the United States. In
particular, as Justice John Paul Stevens and others have
acknowledged, one of the key “societal factors” that
the U.S. Supreme Court has continued to look to “in
determining the acceptability of capital punishment to
the American sensibility is the behavior of juries”
(Thompson v. Oklahoma, 1988, p. 831). Thus, the
behavior of capital juries, each one of which has been
created through a process that includes death qualifica-
tion, continues to serve as a measure of the “national
consensus” on the death penalty and an important
index of the extent to which certain death penalty laws
offend evolving standards of decency, the hallmark of
an Eighth Amendment analysis. However, because
death-qualified juries are selected precisely on the
basis of their willingness to actually impose the death
penalty, and therefore differ from non-death-qualified
jurors on this dimension (as well as many others), their
death-sentencing behavior is unlikely to be representa-
tive or reflective of the true “American sensibility”
with respect to capital punishment.

Legal Challenges 
to Death Qualification

Social science research documenting the range of
biasing effects produced by death qualification has
served as the basis for a number of constitutional chal-
lenges arguing that the unrepresentative and convic-
tion-prone nature of the capital jury compromises the
fair trial rights of capital defendants. In one of the first
of these cases, the U.S. Supreme Court raised 
the threshold of legal exclusion from one of mere

“scruples” against the death penalty (which had been
the operative death qualification standard for more
than 100 years) to “unequivocal opposition”—a belief
strong enough to preclude the juror from ever return-
ing a death verdict. (See Witherspoon v. Illinois,
1968.) However, the social science data offered in
support of the petitioner’s claim that death qualifica-
tion was unconstitutional were deemed too “tentative
and fragmentary” to support such a ruling.

A little more than a decade later, a major challenge
to death qualification was lodged in California. It
relied on a large body of more recently assembled
social science data and was based on state constitu-
tional grounds. Although the state Supreme Court cited
and discussed the numerous social scientific studies
that were introduced in an evidentiary hearing in the
case, the court stopped short of prohibiting death qual-
ification, at least as it was practiced in California.
However, the court did seek to minimize the biasing
effects of the process of death qualification itself by
requiring that it be conducted on an individual,
sequestered basis (to minimize the extent to which any
one juror was repeatedly exposed to it; see Hovey v.
Superior Court, 1980).

In Lockhart v. McCree (1986), the U.S. Supreme
Court rejected a federal constitutional challenge that
was based on many of the same studies that had been
introduced in the California case. The Court ques-
tioned the validity of the relevant social science
research, noting that none of the studies was method-
ologically perfect and, of course, could entirely re-
create the “felt responsibility” of an actual capital jury.
In addition, however, the Court ruled that, even if
valid, the research was not dispositive since juries
biased in the ways that death-qualified juries appeared
to be could have arisen by chance. Specifically, Justice
Rehnquist wrote for the majority that “it is hard for us
to understand the logic of the argument that a given
jury is unconstitutionally partial when it results from a
State-ordained process, yet impartial when exactly the
same jury results from mere chance” (p. 178).

Changes in the Legal 
Standard of Exclusion

The legal standard that is used in the death qualifica-
tion process has changed several times. As noted ear-
lier, in 1968, the U.S. Supreme Court modified the
operative standard that had been in use for more than a
century. In addition, however, some 17 years after this
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decision, the Supreme Court again revised the thresh-
old for excluding jurors from participation in capital
cases—this time broadening it from unequivocal oppo-
sition to merely holding death penalty attitudes that
would “prevent or substantially impair the perfor-
mance of his [or her] duties as a juror in accordance
with his [or her] instructions and oath” (Wainwright v.
Witt, 1985, p. 852). The significance of the Witt opin-
ion was acknowledged by legal practitioners and
scholars alike, who suggested that the less precise lan-
guage and seemingly broader scope of the Witt formu-
lation would result in a substantial increase in the size
of the excludable group as well as complicate the pre-
cise application of the legal standard of exclusion.

Finally, the death qualification standard underwent
yet another doctrinal change in 1992, when the U.S.
Supreme Court ruled that persons whose support of the
death penalty is so strong that it would “prevent or sub-
stantially impair” the performance of their duties
(sometimes called “automatic death penalty” or “ADP”
jurors) also should be legally disqualified from serving
in capital cases. (See Morgan v. Illinois, 1992.) Thus,
“modern” death qualification now operates to exclude
persons whose death penalty attitudes would merely
“impair” the performance of their functions in a capi-
tal trial, and it eliminates persons on the basis of both
support for as well as opposition to extreme death
penalty. In practical terms, the intended “balancing” of
the standard of exclusion (by including extreme death
penalty supporters as well as opponents) does not seem
to have significantly altered the biasing effects brought
about by death qualification. Scholars and practition-
ers acknowledge that extreme death penalty supporters
are not as readily identified as the comparable group of
death penalty opponents. As a result, death-qualified
juries continue to suffer from many of the biases iden-
tified in the earlier research and relied on as the basis
for constitutional challenges (albeit, in some jurisdic-
tions, on an attenuated basis).

Craig Haney
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DELUSIONS

Delusions are firmly held false beliefs. They are associ-
ated with numerous disorders, including schizophrenia
and delusional disorder, but can also be found in patients
with affective disorders and dementia. Several different
types of delusions are recognized, including erotomanic
delusions, grandiose delusions, jealous delusions, perse-
cutory delusions, delusions of control, nihilistic delu-
sions, delusions of guilt or sin, somatic delusions, and
delusions of reference. Assessment of delusions involves
determination of the etiology as well as the severity and
tenacity of symptom presentation. Treatment is depen-
dent on the etiology of the symptoms and can include
antipsychotic, antidepressant, or mood-stabilizing med-
ications as well as cognitive therapy.

Definition of Delusions

Delusions are fixed beliefs that are false and have no
basis in reality. Delusions can be either bizarre, such as
thinking that aliens are controlling your thoughts and
behaviors, or nonbizarre, such as believing that one is
being watched or spied on. In addition, delusions can
be mood congruent, in which the delusion is consistent
with the emotional state—such as depression or mania,
or mood incongruent, whereby the delusion is not con-
sistent with the emotional state. An example of a
mood-congruent delusion would be believing oneself
to be God during the height of a manic episode; an
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example of a mood-incongruent delusion would be a
depressed person’s belief that his or her thoughts are
being controlled by the Central Intelligence Agency.
For a belief to be considered a delusion, it must be
pathological in nature.

Disorders Associated With Delusions

Delusions are symptoms of several psychological dis-
orders and are indicative of a psychotic mental illness.
Along with hallucinations, delusions are the most rec-
ognizable symptoms of schizophrenia. However, the
presence of delusions alone is not sufficient to warrant
a diagnosis of schizophrenia. In schizophrenia, the
delusions can be either bizarre or nonbizarre.

Delusions are the predominant symptom of delu-
sional disorder, which is a mental disorder in which the
person holds one or more nonbizarre delusions in the
absence of any other psychopathology. In addition, the
person must not have ever met any of the diagnostic
criteria of schizophrenia. In many instances, a person
with delusional disorder can function normally in most
aspects of life, and the only indication of mental illness
is the behavior that results directly from the delusional
belief. For example, a person could believe that he or
she is being spied on through the electrical outlets in
his or her house, so that person covers all the outlets
with electric tape. With the exception of this behavior,
which is directly related to the delusional thought, the
person is able to maintain a job and relationships.
Historically, delusional disorder was referred to as
paranoia.

Delusions have also been associated with demen-
tia, severe depression, and the manic phase of bipolar
disorder.

Types of Delusions

There are several different types of delusions, such as
erotomanic delusions, delusions of grandiosity, jeal-
ous delusions, persecutory delusions, delusions of
control, nihilistic delusions, delusions of guilt or sin,
somatic delusions, and delusions of reference.

EErroottoommaanniicc  DDeelluussiioonnss

An erotomanic delusion is a delusion in which the
individual believes that he or she has a special, loving
relationship with another person, who is usually a
famous individual or someone of high standing. The

subjects of delusions are often popular media figures
such as politicians, actors, and singers. In certain
instances, the delusional individuals believe that the
subject of their delusion is communicating secret love
messages to them through signals such as gestures and
body posture. As part of the delusion, the delusional
individuals believe that their feelings are reciprocated by
the subject of their delusion. In the case of celebrities,
these gesture are usually transmitted to the delusional
individual through the radio or television. In most cases,
the subject of the delusion has no contact with, or aware-
ness of, the delusional individual. Erotomanic delusions
are most often found in individuals diagnosed with
schizophrenia or delusional disorder.

Erotomanic delusions can lead to stalking or other
potentially dangerous behaviors. In some extreme
cases, the delusional individual has broken into the
house of the subject of the delusion and even killed
the person. A number of widely reported crimes have
been associated with erotomanic delusions: in 1989,
Rebecca Schaeffer, a young actress, was shot and
killed at her home by an individual who had an ero-
tomanic delusion about her. Also, it was reported that
the assassination attempt on the former U.S. president
Ronald Reagan was driven by an erotomanic delusion:
John Hinckley Jr. shot Reagan in the deluded belief
that this action would cause the actress Jodie Foster to
publicly declare her love for him.

There is some controversy about the prognosis for
those who are diagnosed with erotomanic delusions.
According to some researchers, such individuals
respond poorly to treatment, while other researchers
view the delusions as symptomatic of an underlying
psychotic disorder that generally will respond to
antipsychotic medications and supportive psychother-
apy. There is some evidence that individuals with
delusional disorder have poor compliance with treat-
ment, as they are often so enthralled with the subject
of their delusion that they cannot be persuaded to take
medications that may diminish the symptoms.

GGrraannddiioossee  DDeelluussiioonnss

Individuals who have delusions of grandiosity
often have an exaggerated sense of self-importance or
inflated worth. They may be convinced that they pos-
sess superior knowledge or skills or that they have a
special relationship to a deity or a celebrity. In certain
cases, the delusional individuals may actually believe
that they themselves are a deity (such as Jesus Christ)
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or a famous person. More commonly, those with delu-
sions of grandiosity may believe that they have
achieved a great accomplishment for which they have
not received sufficient appreciation and respect.

Some theorists believe that delusions of grandios-
ity result as a consequence of low self-esteem and
negative emotions. This is known as the delusion-as-
defense hypothesis. Other researchers argue that the
delusions of grandiosity are an exaggerated manifes-
tation of the individual’s true emotions and belief.
This is known as the emotion-consistent hypothesis.
One study investigated both hypotheses in a sample of
20 patients with grandiose delusions and found that
there were no differences between covert and overt
self-esteem in the sample. The authors of the study
concluded that the grandiose delusions may be exag-
gerations of the emotional state of individuals.
Grandiose delusions can be associated with schizo-
phrenia or delusional disorder and are a common
symptom of the manic phase of bipolar disorder.

JJeeaalloouuss  DDeelluussiioonnss

Jealous delusions, or delusions of infidelity, involve
the false belief that the delusional individual’s spouse
or sexual partner is unfaithful or having an affair.
Delusional jealousy can involve stalking or spying on
the spouse/lover as the delusional individual seeks
evidence to confirm the existence of the affair. This
type of delusion often stems from pathological jeal-
ousy and can seriously affect romantic relationships,
and in certain cases the delusional individual’s jeal-
ousy can escalate into violence and even murder.

PPeerrsseeccuuttoorryy  DDeelluussiioonnss

Individuals with persecutory delusions believe that
specific individuals, or people in general, are “out to
get them.” Individuals with delusions of persecution
suspect that others are participating in intricate plots
to persecute them. In some cases, they may believe
that they are being spied on, drugged, or poisoned. In
more extreme cases, the individuals may believe that
they are the subject of a conspiracy and someone
(often a government agency) wants them dead. Some
delusions of persecution are vaguer and more general,
such as the false belief that one’s coworkers are giving
one a hard time. In other cases, the delusions can be a
network of numerous well-formed false beliefs that
are highly intricate and involved, such as an elaborate

governmental conspiracy that can explain every
aspect of the individual’s life.

Persecutory delusions are a hallmark symptom of
several disorders, including paranoid schizophrenia;
delusion disorder, paranoid type; and paranoid per-
sonality disorder. Paranoid delusions have also been
noted in cases of severe depression and dementia.

OOtthheerr  DDeelluussiioonnss

Other types of delusions include delusions of control,
nihilistic delusions, delusions of guilt or sin, somatic
delusions, and delusions of reference. Those with delu-
sions of control have the false belief that someone else
is controlling their thoughts, emotions, and behaviors.
This can include the belief that outside forces are insert-
ing or removing thoughts from their mind, that their
thoughts are being broadcast out loud, or that someone
is controlling their bodily movements. Nihilistic delu-
sions refer to false beliefs that the world is coming to an
end. Delusions of sin or guilt refer to intense feelings of
guilt or sin for something the person has not done; for
example, individuals with such delusions may falsely
believe that they have committed a horrible crime for
which they should be punished or that they are some-
how responsible for natural disasters, even though this is
impossible. Somatic delusions usually involve the false
belief that the individual has a medical disorder or a
physical deformity. These beliefs differ from hypochon-
driasis, as somatic delusions are often very specific and
in some cases quite strange. Finally, individuals who
experience delusions of reference believe that they may
be receiving special messages from the television, news-
paper, radio, or the way things are arranged around
them. Individuals with this disorder may believe that
people are talking about them or taking special notice of
them even when that is not the case.

Delusions of control, nihilistic delusions, and delu-
sions of reference are considered bizarre delusions.
However, persecutory delusions, somatic delusions,
grandiose delusions, as well as most delusions of jeal-
ousy and guilt are generally considered nonbizarre.

Assessment of Delusions

If a delusional disorder is suspected, an individual
should be evaluated by a physician to rule out any
organic etiology (such as dementia). This may include a
thorough medical history, a review of the medications
the patient is taking, blood workup, and possibly brain
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scans. If the delusions do not appear to be related to an
organic cause, then the patient should undergo an 
evaluation by a psychiatrist or a psychologist. This eval-
uation will generally involve an interview and psycho-
logical assessment. There are several instruments 
that are used by psychologists to assess delusions. 
These include the MacArthur-Maudsley Delusions
Assessment Schedule, the Brown Assessment of Beliefs
Scale, the Positive and Negative Syndrome Scale, and
the Scale for the Assessment of Positive Symptoms.

Treatment of Delusions

Delusions that are symptoms of schizophrenia will
generally respond to treatment with antipsychotic
medications such as thioridazine, clozapine, haloperi-
dol, or risperidone. Delusions that are not associated
with schizophrenia may not respond to antipsychotic
medications, and in those cases, medications other
than, or in addition to, antipsychotic medications
should be used. Delusions that are symptoms of a
mood disorder should be treated with antipsychotic
medications as well as antidepressants or mood stabi-
lizers. If the etiology of the delusions is medical, then
resolution of the medical disorder should alleviate the
delusional symptoms. Additionally, cognitive therapy
has been recommended as an adjunctive therapy for
individuals who experience delusions.

Elizabeth L. Jeglic
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DETECTION OF DECEPTION:
COGNITIVE LOAD

Cognitive load interview protocols are designed to
make interviews more demanding for suspects. This
increased demand has a greater effect on liars than on
truth tellers because liars already find being inter-
viewed more mentally taxing than do truth tellers. The
result is that cognitive load interview protocols facili-
tate discrimination between liars and truth tellers.

Lying in an interview setting is often more cogni-
tively demanding than truth telling. First, formulating
the lie itself is cognitively taxing. Liars need to make up
their stories while monitoring their fabrications so that
they are plausible and adhere to everything the observer
knows or might find out. In addition, liars must remem-
ber their earlier statements and know what they told to
whom, so that they appear consistent when retelling
their story. Liars should also avoid making slips of the
tongue and should refrain from providing new leads to
investigators. Second, liars are typically less likely than
truth tellers to take their own credibility for granted, in
part because truth tellers typically assume that their
innocence will shine through. As such, liars will be
more inclined than truth tellers to be conscious of, and
hence monitor and control, their demeanor so that they
will appear honest to the lie detector. Monitoring and
controlling one’s own demeanor are cognitively demand-
ing. Third, because liars do not take their credibility for
granted, they may monitor the interviewer’s reactions
more carefully to assess whether they are getting away
with their lie. Carefully monitoring the interviewer also
requires cognitive resources. Fourth, liars may be pre-
occupied with the task of reminding themselves to act
and role-play, which requires extra cognitive effort.
Fifth, liars have to suppress the truth while they are
lying, and this is also cognitively demanding. Finally,
whereas activating the truth often happens automati-
cally, activating a lie is more intentional and deliberate
and thus requires mental effort.

Detection of Deception: Cognitive Load———195

D-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 195



Many sources support the premise that lying is
cognitively demanding. First, in police interviews
with real-life suspects, lies are accompanied by
increased pauses, decreased blinking, and decreased
hand/finger movements, all of which are signs of cog-
nitive load. Second, police officers who saw video-
tapes of suspect interviews reported that the suspects
appeared to be thinking harder when they lied than
when they told the truth. Third, participants in mock-
suspect experiments directly assessed their own cog-
nitive load during interviews and reported that lying is
more cognitively demanding than truth telling. Finally,
deceiving is associated with activating executive,
“higher” brain centers (such as the prefrontal cortex),
which are typically activated when high cognitive
load is experienced.

By using protocols that introduce additional cogni-
tive load, investigators can exploit liars’ higher cogni-
tive demand to facilitate discrimination between liars
and truth tellers. For example, interviewees could be
asked to recall their stories in reverse order. This task
is cognitively more demanding than recalling a story
in chronological order. Liars, whose cognitive resources
are depleted by the more demanding act of lying, find
reverse order recall more debilitating than do truth
tellers because liars have fewer cognitive resources
left over than truth tellers. Indeed, research has
demonstrated that liars and truth tellers differ more
from each other in terms of displaying signs of cogni-
tive load when they recall their stories in reverse order
than in chronological order. The occurrence of more
noticeable differences between liars and truth tellers
should facilitate lie detection. Indeed, investigators
were more accurate in discriminating between liars
and truth tellers when the interviewees told their sto-
ries in reverse order than in chronological order.

An alternative technique to induce additional cog-
nitive load is to require interviewees to perform a con-
current secondary task (time-sharing) while being
interviewed. Again, liars, whose cognitive resources
are already partially depleted by the act of lying, find
this additional, concurrent task particularly debilitat-
ing. An experiment revealed that this showed up as
poorer performance on the primary task (e.g., provid-
ing a statement during the interview) and also on the
secondary task (e.g., determining whether each figure
presented on a screen was similar to the target figure
presented earlier).

Investigators sometimes have evidence available,
such as fingerprints and closed-circuit TV footage,

that may link a suspect to a crime. They can then pre-
sent this incriminating evidence against a suspect in
a strategic fashion to increase cognitive load by lim-
iting the number of acceptable explanations suspects
can offer to account for the current situation.
Suppose that the suspect’s car was noticed near the
crime scene just after the crime had taken place but
that the suspect did not refer to the car in his or her
alibi. After being confronted with this piece of evi-
dence, the suspect may reply that he or she had sim-
ply failed to mention previously that he or she had
used the car on that particular day, thereby adapting
his or her story to match the evidence. However, sup-
pose that the police officer does not reveal at this
stage that the car was noticed near the crime scene
but asks some questions about the car instead (e.g.,
“Did you use your car that day?”). When confronted
with the evidence after these questions, the suspect
has fewer opportunities to provide acceptable solu-
tions if he or she has already told the interviewer that
he or she did not use the car on that particular day.
The number of acceptable solutions would be
reduced even further if the suspect indicated that he
or she did not lend the car to anyone else and that
nobody else had the car keys.

In sum, investigators using cognitively based inter-
view protocols increase their ability to discriminate
between liars and truth tellers by making the interview
situation more taxing for interviewees.

Aldert Vrij, Ronald Fisher,
Samantha Mann, and Sharon Leal
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DETECTION OF DECEPTION: 
EVENT-RELATED POTENTIALS

P300 is a brain wave derived from the electroen-
cephalogram (EEG), which has recently been used as a
novel information channel in the detection of decep-
tion. The traditional channels are recorded from the
autonomic nervous system and include physiological
activity such as respiration pattern, blood pressure, and
skin conductance. In contrast, the EEG is a record of
sequential, spontaneously changing voltages as a func-
tion of time, recorded from the scalp surface in humans.
It reflects the spontaneous activity from the underlying
cerebral cortex. If as these changing voltages occur, a
discrete stimulus event (such as a light flash) occurs,
the EEG breaks into a series of somewhat larger peaks
and troughs, called components. This series of waves is
called an event-related potential (ERP).

These early peaks and troughs represent sensory
activity (exogenous ERP components), and the later
(endogenous) components may represent the psycho-
logical reaction to the sensory events. P300 is the
name of one heavily researched ERP. It is elicited by
stimulus events that are rare and meaningful to sub-
jects. For example, if a stimulus series consists of a set
of randomly occurring first names, each presented
singly on a display screen about every 3 s, and the
subject’s own first name is one of the stimuli pre-
sented about 15% of the time, with the remaining 85%
of the presentations being of other, unfamiliar names,
the P300 will be elicited by the rare, meaningful (sub-
ject’s own) name. P300 is named in respect of its pos-
itive (P) polarity and its occurrence at about 300 to
800 ms after the stimulus onset. Simple stimuli such
as brief sounds elicit early P300 peaks (300–400 ms),
whereas more complex stimuli such as words elicit
later peaks (500–800 ms).

It occurred to Dr. J. Peter Rosenfeld and colleagues
in the early 1980s that P300 might be used in decep-
tion detection situations to index recognition of the
presentation of crime scene details known only to per-
petrators (and the authorities) and not to innocent sus-
pects. The protocol would involve presentation (usually
on a display screen) of items of information, such as
possible murder weapons (e.g., pistol, rifle, knife,
axe). The guilty party, but not the innocent subject,
would react with a P300 to the actual murder weapon
(e.g., the pistol), called the probe stimulus. Neither
guilty nor innocent subjects would react to the other,

irrelevant items from the weapons category, which
were not actually used in the crime, as the guilty party
would know. Thus, the difference in P300 amplitude
between the probe-evoked ERP and the irrelevant-
evoked ERP indicates guilt. This protocol was closely
related to the Guilty Knowledge Test (GKT) invented
by David Lykken in 1959, which used autonomic ner-
vous system responses to stimuli. One difference was
that in the P300 protocol, there was usually a third
stimulus type used, also rarely presented, called the
target. This was typically one other irrelevant item but
one to which the subject is told to respond by pressing
a unique button. In one version of the protocol, the
subject is told to press a “No” button (for “No, I don’t
recognize this”) in response to both probes and irrele-
vant items and “Yes” (“I do recognize this”) in
response to targets. Of course, in saying “No” to the
probe, the guilty subject lies, but it is hoped that his
P300 ERP reveals his guilty recognition all the same.
The target stimulus is used to force attention onto the
display screen, since the three stimulus types are pre-
sented unpredictably in random sequence, and if the
subject neglects to respond to the target stimulus as
instructed, the operator knows that the subject is not
paying attention and will report this to the authorities.
But if the subject is always paying attention, he or she
cannot avoid seeing the probe stimuli, which evoke
P300s in guilty subjects.

Early reports in the 1990s (by J. Peter Rosenfeld and
colleagues and by John J. B. Allen and Emanuel
Donchin and their respective coworkers) with this pro-
tocol reported high overall accuracy (80–95% correct
classification of guilty and innocent subjects), and they
were received with considerable enthusiasm; it was
naively believed that because the P300s occurred with
such short reaction times (fractions of a second post-
stimulus) relative to the slow autonomic reaction times
in the GKT, the P300-based protocols would resist
countermeasures (CMs), intentional covert responses
subjects can learn to make that can defeat the GKT.
Unfortunately, J. Peter Rosenfeld and colleagues
showed in 2004 that P300-based GKTs were also vul-
nerable to CMs. The guilty subjects were simply
trained to covertly respond (e.g., with secret toe wig-
gles) systematically to irrelevant stimuli, thus turning
them into P300-evoking targets. It then became impos-
sible to distinguish between probe and irrelevant P300s,
whose typical difference without CMs indexed guilt.
Reports from John J. B. Allen’s lab showed similar
results.
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However, in 2006, J. Peter Rosenfeld and col-
leagues reported that a second-generation P300-
based deception test using a wholly novel protocol
was accurate and highly resistant to CMs. More than
100 subjects have been studied to date, and the
accuracy rates have been 90% to 100% in many
experiments, dropping by only 0% to 10% with CM
use. Moreover, a new feature built into this new pro-
tocol alerts operators about CM use. In the new
protocol—called the Complex Trial Protocol (CTP),
two stimuli are presented on each trial, and there are
four possible trial types. The first stimulus is either
a probe or an irrelevant, and the subject responds
with one simple behavioral acknowledgment that
the stimulus has been seen. About 1 to 1.5 s later, a
second stimulus is presented, which is either a rede-
fined target or not one. The subject here signals tar-
get or nontarget. The subject’s absolute behavioral
reaction time to the first stimulus is significantly
increased if a CM is being used, and the reaction
time to irrelevants, which without a CM is less than
or the same as that to probes, is usually increased to
much greater than probe reaction time if a CM
accompanies the irrelevant. Thus, occasionally suc-
cessful CM use or attempted but unsuccessful CM
use has always been detected. The probe P300
amplitude actually increases during CM use (unlike
what is seen with the older protocol based on three
trial types—probe, irrelevant, or target). Such an
increase means that the CTP is still likely to see a
probe-irrelevant difference even if the irrelevant
P300 increases, as expected, during CM use. It
appears that this new protocol is powerful because
its multiple demands made on the subject force
attention on the key stimuli, thus enhancing P300
responses to them.

Other brain-activity-based dependent indices of
deception have been suggested and researched in pre-
liminary ways. These approaches have different theo-
retical foundations. Dr. J. Peter Rosenfeld and colleagues
have also examined the P300 amplitude distribution
(not simple amplitude) across the scalp (a kind of
“brain map”) as a promising new index of deception.
The motivation for pursuing this new approach is,
again, the possibility of removing CMs. It was simple
to develop CMs for the earlier P300-amplitude-based
protocols because the antecedents of P300 ampli-
tude—rareness and meaningfulness—are relatively
well-known. If one knows the antecedents of P300,
then one knows how to manipulate it. On the other

hand, very little is known about how to manipulate the
amplitude distribution across the scalp, thus facilitat-
ing the creation of a CM method.

J. Peter Rosenfeld
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DETECTION OF DECEPTION:
MAGNETIC RESONANCE

IMAGING (MRI)

Traditional means of lie detection, such as the poly-
graph, rely on measurements of peripheral nervous
system (PNS) activity. Recent advances in noninvasive
brain imaging techniques, such as functional magnetic
resonance imaging (fMRI), have aroused public and
academic interest in developing a viable alternative.
This entry briefly explains the technique of MRI and
its application in the detection of deception.

How MRI Works

An MRI scanner is a powerful superconducting electro-
magnet with a central bore large enough to accommo-
date a human body. This magnet generates a magnetic
field perpendicular to the plane of the central bore. It is
equipped with electromagnetic gradient coils that pro-
duce weaker, rapidly changing magnetic fields. These
magnetic “pulses” cause the hydrogen nuclei in the
body to resonate and emit radiofrequency signals used
to create tomographic images with a spatial resolution
of less than a millimeter that can be reconstructed 
into a three-dimensional image. Blood oxygenation
level–dependent (BOLD) fMRI is an enhanced technol-
ogy that measures regional changes in the levels of oxy-
genated hemoglobin and reflects regional brain activity
with a time resolution of seconds. The small effect size
of the BOLD fMRI signal associated with most cogni-
tive phenomena (<2%) requires a scanner field strength
of at least 1.5 T and multiple repetitions of each stimu-
lus class to achieve a meaningful signal-to-noise ratio.
Compared with psychophysiological recordings, fMRI
measures of lie detection have theoretical advantages of
proximity to the source of deception (central nervous
system, CNS). Although fMRI is a less direct measure
of CNS activity than electroencephalography, the signif-
icantly better spatial resolution of fMRI may lead to
higher test specificity.

Use of MRI in Detecting Deception

Initial fMRI studies demonstrated prefrontal- and pari-
etal-lobe differences between lies and truth on a multi-
subject average level. These data linked the classic
Augustinian definition of lying (“To have a thought,

and, by words or other means of expression, to convey
another one”) with the concept of deception as a cog-
nitive process involving working memory and behav-
ioral control and led to a moral conclusion that truth is
the basic state of the human mind. Second-generation
studies, using 3-T scanners and sophisticated logistic
regression and machine-learning methods of data
analysis, showed the feasibility of discriminating lies
and truth in single subjects. These studies support the
critical role of the inferior frontal and posterior parietal
cortex in deception and estimate the potential accuracy
of the approach to be 76% to 90%. An important con-
clusion of these studies is that lie and truth patterns are,
at least partially, task specific. These findings paved
the road for clinical trials of the technique and spurred
an increasingly emotional debate on the ethical, legal,
and procedural issues surrounding the future applica-
tions of this technology. Critics emphasize both insuf-
ficient data and potential privacy violations, the latter
leading to the term cognitive freedom and a new disci-
pline of “neuroethics.” Proponents of fMRI advocate
its noninvasive nature, the objectivity of fMRI data
analysis, and the fact that fMRI requires a fully coop-
erative and conscious subject, making coercive use
impossible. Potential forensic and medical applica-
tions of this technology differ in the degree of accuracy
they would require, as well as in ethical and practical
dimensions. For example, an fMRI test requested by a
criminal defendant to create a “reasonable doubt” in a
criminal trial may require a lower accuracy threshold
than routine screening of thousands of suspects, most
of whom are unlikely to be the perpetrator of an
offense of interest. Diagnosing malingering is the most
immediate potential medical application, but other
applications, such as the differentiation of denial and
deception during psychotherapy, are conceivable.

Further studies are necessary to determine the clini-
cal utility of fMRI for forensic and medical lie detection.
Myriad questions related to the effects of risk, medica-
tions, medical and psychiatric disorders, CMs, age, gen-
der, and language remain to be answered. Performance
of the technology in “real-life” situations needs to be
examined in clinical trials. Furthermore, both experi-
mental and applied lie detection should not be confused
with attempts to use fMRI for “mind reading.” Whereas
lie detection is focused on the brief and singular act of
deception, mind reading would capitalize on the patterns
of brain activity in response to sensory probes. Such
probes could invoke highly variable sequential and 
parallel cascades of memory retrieval and language

Detection of Deception: Magnetic Resonance Imaging (MRI)———199

D-Cutler (Encyc)-45463.qxd  11/18/2007  12:41 PM  Page 199



preparation. Harnessing such probes to applied informa-
tion gathering would pose a computational and valida-
tion hurdle far beyond those faced by fMRI-based lie
detection. Finally, a controlled clinical comparison
between the polygraph and fMRI characterization of
deception is unavailable at the time of this writing. The
development of a technology using both PNS and CNS
measures, either simultaneously or sequentially, may
have clinical utility. To avoid unreliable data and inap-
propriate application, it is imperative that the multidisci-
plinary research on the neurobiology of deception is
funded, conducted, and published by peer-reviewed
public and academic organizations that adhere to the
standards of responsible research practices.

Although one cannot predict which combination of
behavioral probe and brain-imaging technology will ulti-
mately become the method of choice in applied lie-and-
truth discrimination, the prevailing demand and scientific
progress are likely to produce a clinical application of
fMRI-based studies of deception in the near future.

Daniel D. Langleben and Melissa Y. De Jesus
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DETECTION OF DECEPTION:
NONVERBAL CUES

Trying to find a tell-tale sign of deceit (a “Pinocchio’s
nose”) in human nonverbal behavior has been the 

subject of much effort, and many suggestions have
been put forward. In lay people’s thinking and in
police interrogation manuals alike, one can find
numerous ideas about detecting deceit from nonverbal
behaviors such as eye contact or gestures. The scien-
tific research shows, however, that overall only a few
nonverbal behaviors are associated with deception.
Under certain conditions, such as time to prepare the
lie, special motivation to convincingly tell a lie, and
when the lie is about concealing a transgression, there
seem to be some nonverbal behaviors that may distin-
guish liars from truth tellers.

Research on beliefs about deception shows that pre-
sumed experts (e.g., police officers) and lay people (e.g.,
college students) have very similar beliefs. They mostly
indicate nonverbal signs of deception, especially a
decrease in eye contact, when lying. Furthermore, pre-
sumed experts and lay people alike believe that an asso-
ciation exists between deception and an increase in body
movements.

Scientific Study 
of Nonverbal Behaviors

To find out about potential nonverbal correlates of
deception, psychologists and other researchers conduct
experiments. They instruct some people to lie and/or
tell the truth (the lies are most often “constructed” for
the sake of the experiment) and videotape the telling of
truths and lies in interviews or mock interrogations. (If
the focus is on the speech-related variables, audiotapes
are of course sufficient.) Then, these videotapes are
closely analyzed, and the frequency and/or duration of
a list of nonverbal behaviors are scored. The scored
behaviors are then summarized for truths and lies sepa-
rately, and if statistical comparisons show significant
differences, researchers conclude that there are system-
atic nonverbal signs of deceit and truthfulness. A great
number of such studies have been published. In this
entry, findings from several meta-analyses and research
overviews are summarized.

Included in the concept nonverbal behavior are
body movements (e.g., gestures and leg movement),
facial indicators (e.g., eye contact, smiling), and
speech behaviors (sometimes called paraverbal behav-
iors; e.g., response latency and pitch of voice).

Theoretical Approaches

Why would the nonverbal behavior of a liar give him
or her away? Scientists usually suggest three different
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processes (or approaches) that might answer that
question. According to the emotional approach (some-
times called the affective approach), the three most
common types of emotion associated with deception
are guilt, fear, and excitement. A liar might feel guilty
because he or she is lying, might be afraid of getting
caught, or might be excited about the possibility of
fooling someone (“duping delight”).

According to the cognitive complexity approach
(sometimes called cognitive load or working memory
model), the lie should be possible to detect from the
liars’ nonverbal behavior because it is more difficult to
lie than to tell the truth. The liars have to come up with
believable answers, avoid contradicting themselves,
and tell a lie consistent with what the interviewer
knows or might find out. Additionally, they have to
remember what they have said, in order to declare the
same things again if asked to repeat their statement.

The attempted control approach emphasizes that
liars may be concerned that their lies will be detected
by, for example, nonverbal behaviors and will there-
fore try to suppress such behaviors. In other words,
they will try to make a convincing impression by, for
example, suppressing their nervousness and masking
evidence of thinking hard. However, when controlling
their body language, liars may overcontrol their behav-
ior, therefore exhibiting body language that will appear
planned, rehearsed, and lacking in spontaneity. For
example, liars may believe that bodily movements will
give their lies away and will consequently avoid any
movements not strictly essential, resulting in rigidity.

All three processes may occur simultaneously.
That is, liars could—at the same time—be nervous,
have to think hard, and try to control themselves.
Which of these processes is most prevalent depends
on the situation. In high-stake lies, nervous responses
are more likely to occur. In complicated lies, indica-
tors of increased cognitive load are more likely to
occur. Attempts to control behavior, voice, and speech
may especially occur in motivated liars.

Before turning to the outcomes of reviews about
nonverbal behavior, it should be emphasized that the
approaches only suggest that the presence of signs of
emotions, content complexity, and impression manage-
ment may be indicative of deceit. None of these
approaches claim that the occurrence of these signs
necessarily indicates deception. Truth tellers might
experience exactly the same processes. For example,
innocent (truthful) suspects might very well be anxious
if they worry about not being believed in a police inter-
view. Because of that fear, they may show the same 

nervous reactions as liars who are afraid of being
caught. The lie catcher is then put in a difficult position:
Should the nonverbal behaviors be interpreted as signs
of guilt or of innocence? The behavior does not provide
the answer. The false accusation of a truth teller on the
basis of the emotional reactions displayed has been
labeled the Othello error, after Shakespeare’s play.

Nonverbal Behavior 
and Deception in General

The most notable result of research to date is that non-
verbal behaviors generally do not correlate strongly
with either deception or truthfulness; very few reliable
nonverbal cues to deception have been found.

There is evidence that liars tend to speak in a higher-
pitched voice, which might be the result of experienced
arousal. However, differences in pitch between liars
and truth tellers are usually small and detectable only
with technical equipment. Furthermore, sometimes
liars’ voices sound tenser than truth tellers’ voices,
another result of arousal. Speech errors (e.g., word
and/or sentence repetition, sentence incompletion, slips
of the tongue) occur more often during deception, and
response latency is longer before giving deceptive
answers. There is also evidence of message duration
being shorter for liars, who also tend to make fewer
illustrators (hand and arm movements modifying what
is said verbally). The decrease in movements might be
the result of lie complexity or overcontrol of behavior.
Moreover, compared with truth tellers, liars tend to
sound vocally less expressive, more passive, and more
uncertain. This might all be the result of overcontrol of
behavior. Liars also sound less involved and come
across as being less cooperative and tending to make
more negative statements. This might be caused by a
negative emotion felt by the liar.

Perhaps the most remarkable outcome of the liter-
ature reviews is the finding that several signs of ner-
vousness, such as gaze aversion (avoidance of eye
contact) and fidgeting, are generally unrelated to
deception. One reason why nervous behaviors do not
seem to be systematically related to deception is that
truth tellers could be nervous as well. Another reason
could be that in most deception studies, people are
requested to lie or tell the truth for the sake of the
experiment, and in such studies, liars might not be
aroused enough to show cues of nervousness.

Summarizing the literature, there seem to be a
greater number of reliable verbal cues to deception
than nonverbal cues. This contradicts most police
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interrogation manuals, which typically emphasize
nonverbal cues to deception, and contradicts pre-
sumed experts’ and lay people’s beliefs about what
gives a liar away as well.

The results presented so far are at the most general
level—across all available studies without taking 
into account differences in the experimental designs.
There are, however, a few presumably moderating
factors that have been studied often enough to allow
for interesting conclusions; three of these are dis-
cussed below.

Transgressions

An important factor, and most relevant to the forensic
context, is the distinction between lies that are about
transgressions and those that are not. Lies about trans-
gressions are told to hide and/or deny acts such as
cheating, stealing, and committing other crimes, small
and large. In other studies, participants, for example,
pretended to experience another emotion that they did
not in fact experience or lied about their opinions. The
question is whether differences between liars’ and
truth tellers’ nonverbal behavior emerge when they are
interviewed about transgressions they have or have
not committed.

The literature describing the lies that were not
about transgressions shows only one behavior that
separates the liars from the truth-tellers, and that is
fidgeting. When participants were talking about their
likes or dislikes, their opinions and emotions, or any-
thing else that did not involve a bad behavior, they fid-
geted more when lying than when telling the truth.
The cues to lies about transgressions are more impor-
tant in legal contexts. People lying about transgres-
sions look more nervous than do truth tellers; they also
blink more and have a faster speech rate. Additionally,
they are more inhibited than truth tellers in the sense
that they move their feet and legs less often.

Motivation

In many studies, the liars did not have any special
motivation to tell a convincing lie. Many simply par-
ticipated as part of a study, with no special rewards for
succeeding or punishments for failing. It is of impor-
tance to separate those studies in which participants
had some special motivation to do well and those in
which they did not. The question is this: If people are
motivated to get away with their lies, will that show
up in the form of fewer cues to deception because they

are trying harder to tell a good lie or will their lies
become more obvious as the stakes are raised?

Research has shown that when participants had no
special incentives, there were no obvious nonverbal
cues to deception. When people do not have that much
invested in their lies, others will have a very hard time
knowing when they are lying. However, when liars do
care about getting away with their lies, then several
behaviors may betray them. It is only when partici-
pants are motivated to do well that they speak in a
higher pitch when lying than when telling the truth.
Although liars also seem tenser than truth tellers
regardless of motivation, the difference is pronounced
for those who are highly motivated to get away with
their lies. In the previous section, in which results
were summarized for all studies, there were no differ-
ences whatsoever in how often liars looked at the
other person and how often truth tellers did. But when
participants are motivated to do well, then one stereo-
type about liars becomes a reality: They make less eye
contact than truth tellers do. There was also some evi-
dence, under high motivational conditions, that liars
made fewer foot and leg movements than truth tellers.

Preparation

Sometimes suspects know beforehand that they are
going to be interviewed, which gives them a chance to
prepare their answers. Presumably, liars should man-
age to appear more like truth tellers when they can
plan their answers in advance than when they cannot.
The available research indicates that when having
time to plan, liars have shorter response latency than
truth tellers. When there is no time to prepare, the
opposite pattern is found. There is also some evidence
that liars show shorter message duration than truth
tellers when they have time to prepare their responses.

Limitations and Conclusions

Although researchers have in some studies tried to
raise the motivation of and the stakes for the lying
participants, the question still remains how the results
from laboratory-based studies reflect what may hap-
pen in real-life high-stakes situations such as police
interviews.

In a few studies, the behavior of real-life suspects,
interviewed about serious crimes such as murder,
rape, and arson and facing long prison sentences if
found guilty, has been examined. Results revealed that
these suspects did not show the nervous behaviors
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typically believed to be associated with lying, such as
gaze aversion and fidgeting. In fact, they exhibited an
increase in pauses; a decrease in eye blinks; and (for
male suspects) a decrease in finger, hand, and arm
movements. This is more in line with the content com-
plexity and attempted control approaches than with
the emotional approach.

In summary, under certain conditions, there seem
to be a few differences between truth tellers and liars
in their nonverbal behavior. However, it is of great
importance to realize that these differences, albeit sig-
nificant in meta-analyses, are not large. Since the
observed effect sizes are small, the practical value
may be quite low. None of the behaviors discussed
here can be used as a fail-safe decision rule. The avail-
able research thus indicates that there is no nonverbal
indicator of deception that always works—there is no
“Pinocchio’s nose.”

Leif A. Strömwall and Pär Anders Granhag

See also Detection of Deception: Reality Monitoring;
Detection of Deception in Adults; Statement Validity
Assessment (SVA)
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DETECTION OF DECEPTION: 
REALITY MONITORING

People sometimes try to determine whether they have
actually experienced an event they have in mind, or

whether this memory is based on imagination. The
processes by which a person attributes a memory to an
actual experience (external source) or imagination
(internal source) is called reality monitoring (RM).
Although the RM concept is not related to deception,
scholars believe that the concept has this application
and can be used as a lie detection tool. Much of the
RM deception research is concerned with testing the
assumption that RM assessments can be used to dis-
criminate between liars and truth tellers.

The core of RM is that memories based on real
experiences differ in quality from memories based on
fiction. In their seminal work on memory characteris-
tics, Marcia Johnson and Carol Raye argued that mem-
ories of real experiences are obtained through perceptual
processes. They are therefore likely to contain sensory
information: details of smell, taste, or touch, visual
details, and details of sound; contextual information:
spatial details (details about where the event took place
and details about how objects and people were situated
in relation to each other) and temporal details (details
about the time order of events and the duration of
events); and affective information: details about people’s
feelings throughout the event. These memories are usu-
ally clear, sharp, and vivid. In contrast, memories about
imagined events are derived from an internal source
and are therefore likely to contain cognitive operations,
such as thoughts and reasonings (“I must have had my
coat on as it was very cold that night”). They are usu-
ally vaguer and less concrete.

From 1990 onward, scholars have examined whether
RM analyses can be used to discriminate between
truths and lies. The assumption those scholars make is
that truths are recollections of experienced events,
whereas lies are recollections of imagined events.
Obviously not all lies are descriptions of events that a
person did not experience. Many lies are not about
events but are about people’s feelings, opinions, or atti-
tudes. And even when people lie about events (about
their actions and whereabouts), they can sometimes
describe events that they actually have experienced.
For example, a burglar who denies having committed
a burglary last night can claim that he went to the gym
instead. He then can describe an actual visit he had
made to the gym (but on another occasion).

Researchers have examined whether deceptive
statements that are based on events that the liar imag-
ined differ in terms of RM criteria from truthful 
statements about experienced events. The typical pro-
cedure is that liars and truth tellers are interviewed,
and these interviews are taped and transcribed. 
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RM experts check for the presence of RM criteria in 
these transcripts. To date, a standardized set of RM 
deception criteria has not been developed. Different
researchers use different criteria and sometimes use
different definitions for the same criterion.

Most researchers include the following criteria in
their RM veracity assessment tool:

Clarity and vividness of the statement: This crite-
rion is present if the report is clear, sharp, and vivid
instead of dim and vague.

Perceptual information: This criterion refers to the
presence of sensory information in a statement, such
as sounds (“He really shouted at me”), smells (“It had
a smell of rotten fish”), tastes (“The chips were very
salty”), physical sensations (“It really hurt”), and
visual details (“I saw the nurse entering the ward”).

Spatial information: This criterion refers to infor-
mation about locations (“It was in a park”) or the spa-
tial arrangement of people and/or objects (“The man
was sitting to the left of his wife”).

Temporal information: This criterion refers to
information about when the event happened (“It was
early in the morning”) or explicitly describes a
sequence of events (“When he heard all that noise, the
visitor became nervous and left”)

Cognitive operations: This criterion refers to
descriptions of inferences made by the participant 
at the time of the event (“It appeared to me that she
didn’t know the layout of the building”) or infer-
ences/opinions made when describing the event (“She
looked smart”).

All criteria are thought to be more present in truth-
ful than in deceptive accounts, except the cognitive
operations criterion, which is thought to be present
more in deceptive than in truthful accounts. Research
has shown general support for these assumptions,
although the support for some criteria, such as tempo-
ral and spatial details, is stronger than the support for
other criteria, such as cognitive operations. Moreover,
truths and lies can be detected above the level of
chance with the RM tool, with average truth and lies
accuracy scores being just below 70%.

There are restrictions in using an RM veracity
assessment tool. For example, the tool cannot be used
with young children. In some circumstances, children
do not differentiate between fact and fantasy as clearly
as adults do, for several reasons, including the fact that
children have a richer imagination than adults. Children
may therefore be better than adults at imagining 

themselves performing acts. It is probably also difficult
to use the RM tool when people talk about events that
had happened a long time ago. Over time, cognitive
operations may develop in memories of experienced
events because they facilitate the remembering of
events. Someone who drove fast in a foreign country
may try to remember this by remembering the actual
speed the speedometer indicated; alternatively, the per-
son could remember this by logical reasoning and by
deducing that he or she must have driven fast because
he or she was driving on the motorway. Imagined mem-
ories, on the other hand, can become more vivid and
concrete over time if people try to visualize what might
have happened.

Aldert Vrij

See also Eyewitness Memory; False Memories; Repressed
and Recovered Memories; Statement Validity Assessment
(SVA)
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DETECTION OF DECEPTION: 
USE OF EVIDENCE IN

The paradigmatic finding from research on deception
detection is that people are poor at discriminating
between liars and truth tellers. This entry shows, how-
ever, that deception detection performance can be sig-
nificantly improved if the investigator is allowed to
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interview the suspect, is given background informa-
tion about the case and the suspect, and knows how to
strategically use this background information (evi-
dence) when conducting the interview. This entry con-
tains a description of the psychological basis for the
so-called Strategic Use of Evidence (SUE) technique
and also explains what it means to strategically use
evidence during an interview.

The research conducted to date on the issue of
strategic use of evidence to detect deception shares
two important features. First, it is based on a mock-
crime paradigm, where half the participants commit a
mock crime and the other half commit a noncriminal
act. Second, for each suspect there is some potentially
incriminating information indicating his or her guilt,
but this information does not preclude that the suspect
is in fact innocent. The interviewers were different for
different studies: experienced police officers, police
trainees, and trained experimenters.

This line of research is primarily motivated by
three facts. First, there is often some information
(evidence) pointing to the guilt of the person who
becomes a suspect in a criminal investigation.
Second, the so-called interview and interrogation
manuals have very little to offer in advising how to
best use this potentially incriminating information
when interviewing a suspect. Third, both archival and
field experiments show that many investigators tend
to use the potentially incriminating evidence in a
nonstrategic manner.

The SUE technique rests on the psychology of guilt
and innocence. It has been found that it is significantly
more common among guilty than innocent suspects to
bring a strategy to the interview room. Research further
shows that with respect to the strategies used during an
interview, guilty and innocent suspects differ markedly.
Specifically, guilty suspects will—if given the opportu-
nity—avoid mentioning possibly incriminating infor-
mation during an interview and—if deprived of the
avoidance alternative—deny that they hold incriminat-
ing knowledge. Both these findings fit neatly with what
is known of some of the most basic forms of human
behavior—namely, aversive conditioning. That is,
research on aversive conditioning has found an avoid-
ance response (so as to try to prevent confrontation
with a threatening stimulus) and an escape response (so
as to try to terminate a direct threat).

In sharp contrast, research on the behavior and
cognition of innocent suspects shows that they do not
tend to avoid and escape the potentially incriminating

information. Instead, their main strategies seem to be
“to keep the story real” and “to tell the truth like it
happened.” In short, they trust the truth to shine
through. This is in accord with well-established cog-
nitive biases such as the belief in a just world (i.e.,
people will get what they deserve and deserve what
they get) and the illusion of transparency (one’s inner
feelings will manifest themselves on the outside).

The fact that guilty and innocent suspects employ
different strategies can be very useful for the investi-
gator who needs to assess the veracity of the statement
offered by a particular suspect, if he or she knows how
to use the existing evidence strategically. In essence,
the investigator should first use the case file to iden-
tify pieces of potentially incriminating information,
place extra weight on information that the suspect will
not know for certain that the investigator possesses,
and then prepare questions addressing the potentially
incriminating information. In its most basic form, the
SUE technique proposes that when conducting 
the actual interview, the investigator should encourage
the suspect to give a free recall—without disclosing
any of the potentially incriminating information to the
suspect—and then ask questions, of which some
address the potentially incriminating information, still
without revealing what the investigator knows.

If the potentially incriminating information is used
in a strategic manner, as suggested by the SUE-tech-
nique, then two predictions can be made: First, guilty
suspects will deliver a statement that, on one or several
occasions, contradicts what the interviewer knows.
That is, it will be possible to identify statement-
evidence inconsistencies. Second, innocent suspects
can be expected to tell a story consistent with what the
interviewer knows. That is, there will be a high degree
of statement-evidence consistency. Importantly, both
these predictions have received empirical support.

A training study using highly motivated police
trainees showed that the ones who received training in
how to use the evidence strategically during an inter-
view achieved a significantly higher deception detec-
tion accuracy (85%) than did the ones who received
no such training (56%). By interviewing in accor-
dance with the SUE technique, the trained interview-
ers managed to both create and use a diagnostic cue 
to deception—namely, statement-evidence inconsis-
tency. In addition, for trained interviewers it was
found that innocent suspects experienced much less
cognitive demand than guilty suspects (which is a pos-
itive finding), whereas for untrained interviewers it
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was found that innocent and guilty suspects did not
differ in terms of cognitive demand (which is a nega-
tive finding).

In sum, if interviewers learn to strategically use
potentially incriminating information, they will enhance
their ability to detect deception and truth. In essence,
the SUE technique works because it draws on the psy-
chology of guilt and innocence and, particularly, the
striking heterogeneity in guilty and innocent suspects’
strategies. The SUE technique is not a confronta-
tional interrogation technique; it instead belongs to the
information-gathering techniques. However, the key
factor is not the amount of information gathered as such
but to draw on the differences in information that inno-
cent suspects volunteer and guilty suspects avoid and
escape from providing.

Pär Anders Granhag and Leif A. Strömwall
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DETECTION OF DECEPTION BY

DETECTION “WIZARDS”

Wizards of deception detection are rare individuals
who achieve scores of 80% or higher on at least two of
three videotaped lie detection tests. Most people’s
accuracy on these tests is about 50%, as would be
expected by chance alone. Of more than 15,000 people
tested, only 47 have been so classified. Although these
individuals are termed “wizards,” their accuracy is not
due to magic but to a particular kind of social-emotional
cognition coupled with a strong motivation to discern
the truthfulness of others.

Although the exact distribution of the ability to
detect deception is not known, increasing evidence
suggests that it is distributed mesokurtically (nor-
mally), like many psychological and physical vari-
ables. Among a hundred randomly selected people,
most will be average in height. Only a very few will
be exceptionally short or exceptionally tall. So, too,
with lie detection. Most people are average in lie
detection ability, but a very few (i.e., truth wizards)
will be highly accurate.

Much of the research on lie detection has focused
on identifying behaviors that differentiate between
honest and deceptive behaviors. Implied but not stated
in such research is the belief (or hope) that such behav-
iors can be used to detect automatically whether some-
one is lying or not. Certainly, there is evidence that
some behaviors are more or less likely to occur in
deception than in honesty. To date, however, no single
behavior has been identified that always or usually
occurs when someone is lying. Although some people
have “tells”—behaviors they exhibit when they are
lying, such tells vary from person to person, and not
everyone has them. Another complication is that verbal
and nonverbal behaviors related to deception do not
occur in isolation. They are part of an expressive sys-
tem that communicates a variety of information, such
as emotions, thoughts, feelings, habits, social class,
health, age, and many other aspects of individuality.
The behaviors of liars and truth tellers must be evalu-
ated in terms of their appropriateness for the individ-
ual, the situation, the statement being made, the
relationship with the person discussing the veracity of
the information, the stakes in the situation, and the
rewards or punishments involved. Consistency among
behaviors and the authenticity of any given behavior
must also be evaluated. Thus, the task of detecting
deception shares many characteristics with other judg-
ments under uncertainty, including those involved in
social cognition and social-emotional intelligence.

Most truth wizards are exceptionally sensitive to
verbal and nonverbal clues to emotion and cognition.
They notice facial expressions, including micro
expressions, which most people do not. They are sen-
sitive to nuances of language. They are aware of vocal
clues—pitch, resonance, and respiration. They do not
use just one of these cue domains but several of them.
Average lie detectors attend to a more limited array of
behaviors. Expert lie detectors are also more sensitive
to baselines—whether the baseline is the person’s
usual behavior or the person’s personality, social
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class, gender, or ethnicity. Wizards use these baselines
to evaluate the behavioral clues they have perceived.
On the other hand, no wizard uses all the available
deception clues, and no single wizard is 100% accu-
rate. Wizard accuracy, like that of most people, is
affected by emotional disruption (e.g., someone looks
like an ex-girlfriend) or lack of familiarity with a par-
ticular kind of lie.

A defining characteristic of almost all truth wizards
is the motivation to know whether someone is lying or
not, coupled with extensive experience in observing
many kinds of people and obtaining feedback about
their behavior. Most people are not highly motivated
to know the truth. In fact, most people have a truthful-
ness bias, a tendency to call a higher percentage of
people truthful than the base rate would suggest. But
some people, including most wizards, because of their
profession or because of events in their personal life,
report a drive to know the truth. They do not show the
cognitive laziness that most people exhibit when mak-
ing social judgments.

Wizards range in age from 25 to 75, although most
are middle aged. They include extroverts and intro-
verts, liberals and conservatives, believers and athe-
ists, heterosexuals and homosexuals, men and women,
and people of many ethnic groups. Some are intellec-
tuals with advanced degrees; others are high school
graduates.

Truth wizards were identified after testing thou-
sands of college students as well as professional
groups with an interest in accurate lie detection.
Among such unselected groups only one in a thousand
qualified as a wizard. The discovery of several highly
accurate groups (e.g., Secret Service agents, federal
judges) suggested that focused testing of such profes-
sions would produce a much higher percentage of
truth wizards. In such preselected targeted groups, the
yield of wizards ranged from 5% to 20%.

The ability to predict the professional groups
within which wizards are more likely to occur is one
demonstration of the construct validity of the identifi-
cation method used. Like all measurement methods,
however, this method has limitations. Few expert lie
detectors are equally good at detecting every kind of
lie, even with the small sample of lie types used in the
wizard research. In addition, there are many individu-
als who are good at lie detection in real life whose tal-
ent will not be assessed accurately by watching a
videotape of someone else’s interview. So a video-
tape-test method will be subject to false negatives. But

some people’s ability (including that of truth wizards)
can be measured accurately in this way. The construct
validity of the procedure used is bolstered by the pro-
fessional achievements of many of the wizards (some
of them have been featured in books and TV shows for
their lie detection abilities and “people sense”) as well
as the increasing efficiency in identifying the groups
in which they are located.

Intense examination of the processes used by truth
wizards in evaluating truthfulness has uncovered
behavioral and attributional clues that have not yet
been studied in other research on lie detection. The
methods of person perception used in real life by truth
wizards can be used to test the theories of interper-
sonal sensitivity and social cognition developed in the
laboratory and to develop better methods for training
lie detection professionals.

Maureen O’Sullivan
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DETECTION OF DECEPTION IN ADULTS

Deception is defined, for the purposes of this entry, as
a successful or unsuccessful deliberate attempt to cre-
ate in another a belief that the sender of the message
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considers to be untrue. Although it is hard to think of
a context in which no deception transpires, the study
of deception and how to detect it is especially crucial
in the forensic setting. Most law enforcement profes-
sionals, who must assess veracity on a daily basis,
know that deception is quite frequent in forensic con-
texts and that making mistakes when assessing verac-
ity can have severe consequences—the innocent may
be sentenced to punishment, the guilty may be freed
to commit more crimes. To be able to correctly detect
deception is therefore of utmost importance. Yet com-
prehensive study over the past 40 years has shown that
the human ability to detect deception is just above the
level of chance. The consistency of this finding is
striking, although there are factors moderating the rate
of correct judgments. For example, accuracy is some-
what higher when listening to rather than watching the
liar, when one has access to baseline information
about the liar’s behavior, and when detecting unpre-
pared rather than prepared messages.

How to Study Deception Detection

To gain insight into deception, psychologists and
other researchers conduct experiments. They instruct
some people either to lie or to tell the truth and
instruct others to judge the veracity of the resulting
statements. Those who lie or tell the truth in these
experiments are referred to as senders, the truthful and
deceptive statements as messages, and those who
judge the messages as receivers. In this entry, the
accuracy of these receivers is at focus, more specifi-
cally the accuracy of human judgments made without
any specialized tools or aids in detecting deception on
the basis of verbal content and the liar’s behavior. The
receivers are typically given videotaped or audiotaped
statements, and ordinarily, half the messages a
receiver encounters are truths and half are lies; hence,
the chance level of correct judgments a receiver could
expect is 50%. Lie detection ability is most often
expressed as percent correct, but other indices of
deception detection accuracy, such as standardized
differences between truth and lie detection accuracy,
are also calculated.

The standard lie detection experiment contains sev-
eral factors that have been examined through experi-
mental manipulation. For example, the senders of the
message can be adults, adolescents, or children, or
they can be persons with or without special skills at
lying, such as experienced criminals. Furthermore, the

content of the lies (and truths) have been varied:
People have lied about their personal feelings, about
their committing of transgressions such as adultery or
sanctioned crimes, or in placing the blame on some-
one other than the culprit. Lie detection through dif-
ferent media has also been tested: Are people better lie
detectors when having access to video or audio or
written transcripts? In addition, characteristics of the
receivers have been varied: Are certain groups of
people, such as police officers, better lie detectors?
These are only some of the factors that have been sci-
entifically examined.

Overall Results

Overall accuracy of lie detection has been analyzed in
several meta-analyses and reviews. The results are
unanimous in terms of the mean percentage of accu-
racy: In the typical research setting, lies are discrimi-
nated from truths at levels that are only slightly better
than would be attained by flipping a coin. The mean
percentage of accuracy is just under 54. This effect is
small, but since it is based on thousands of veracity
judgments, it is significantly better than the level of
chance. Typically, studies report an accuracy rate
between 50% and 60%.

In calculating the just presented overall percentage
of accuracy, some exclusion criteria have been
applied. Studies in which training to detect deception
is provided are not included, nor are studies on adults’
ability to detect children’s deception. Also excluded
are studies on implicit lie detection and studies not in
the English language.

Because deception judgments can have severe con-
sequences whether or not they are correct, it is impor-
tant to understand the factors that may bias the
judgments in one direction or another. The research
literature has evidenced a truth bias—receivers’ ten-
dency to make systematic mistakes in the direction of
judging messages as truthful, with a mean percentage
of around 56% (which is significantly greater than
50%). One consequence of this truth bias is that
people on average correctly identify truthful messages
(mean percent correct just above 61%) more often
than they correctly identify deceptive messages (mean
percent correct just below 48%).

Using percent correct as a measure of accuracy has
been criticized, and other measures have been sug-
gested. However, analyses of log-odds ratios or signal
detection measures, among others, also indicate an 
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overall accuracy rate of about 54%. The different decep-
tion detection measures are highly inter-correlated.

A deception detection accuracy (sometimes referred
to as lie/truth discrimination) of 54% is the typical
result over a variety of receiver samples, sender sam-
ples, deception media, types of lies, and contexts.
Conceivably, there might be certain conditions under
which judges will show different accuracy rates. To
evaluate these possibilities, an inspection of various
subsets of the research literature on deception judg-
ments is needed. In the following section, a number of
factors that may moderate deception detection accu-
racy are discussed.

Deception Medium

Lies and truths can be evaluated over different media. It
is of interest to compare detection rates for lies that can
be seen, heard, or read. For example, the video medium
might encourage the use of a liar stereotype. Having
access to verbal content only may give the receiver the
chance to analyze the messages more thoroughly.

Results have shown that lie/truth discrimination
accuracy is lower if judgments are made in the video-
only medium (rather than audiovisual and audio-only,
as well as written transcripts). Further results show
that messages are perceived as most truthful if judged
from audiovisual or audio presentations, followed by
written transcripts and video presentations.

The medium in which deception is attempted thus
affects its likelihood of detection—lies being more
evident when they can be heard. Given that the stereo-
type of a liar is largely visual (eye contact, fidgeting,
gestures), this stereotype is most strongly brought to
mind by the video medium. Those senders who appear
nervous, tormented, or distressed are then judged to
be lying; but these expressions may be the result of
factors other than deceit.

Preparation

Sometimes people have anticipated that they have to
lie and are therefore prepared in their attempted
deceit. On other occasions, the lie is told in response
to an unanticipated need, and people are then unpre-
pared for the task of lying. Being prepared or not
should, in principle, affect the sender’s believability.
The available research suggests that receivers achieve
higher deception detection accuracy when judging
unprepared than prepared messages. It has been found

that it is easier to discriminate between unprepared
lies and truths than between prepared lies and truths.
Furthermore, prepared messages appear more truthful
than messages that were unprepared.

However, differences in experimental design have
been shown to lead to differences in accuracy rates.
Studies in which the senders produced both prepared
and unprepared messages yielded the result just
described. Studies in which the preparation factor was
examined by having messages from unprepared partic-
ipants compared with those from prepared participants
did not show any reliable difference in receivers’ abil-
ity to detect deception and truth. Here, the unprepared
messages were more often judged as truthful. Further
research on this issue is certainly needed.

Baseline Familiarity

Common sense would predict that a receiver should
more correctly pinpoint the lies of a sender he or she
has some familiarity with (“baseline exposure”). If
one has more knowledge of someone’s behavior than
one gets from just watching a few minutes on a
videotape, one should be able to detect deviations
from that behavior if telling a lie causes deviations in
behavior.

Results indicate that baseline exposure does indeed
improve lie/truth discrimination: Receivers achieve 
a higher accuracy when given a baseline exposure.
However, one should be aware that senders who are
familiar to the receiver are more likely to be judged as
truthful. People seem unwilling to infer that someone
familiar to them is lying.

Motivation

Sometimes deception studies are criticized because
the research participants do not have any incentive to
be believed, and this lack of motivation in the task
could influence participants’ believability. Deception
research has, however, addressed this issue and inves-
tigated the effects of different levels of sender motiva-
tion. Furthermore, the influential deception scholar
Bella DePaulo has hypothesized that senders are
undermined by their efforts to get away with lying.
According to her motivational impairment hypothesis,
the truths and lies of highly motivated senders will 
be more easily discriminated than those of unmoti-
vated senders. Experimental studies show that lies are
easier to discriminate from truths if they are told by
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motivated rather than unmotivated senders, in accor-
dance with the hypothesis.

However, this result has been found for within-
study comparisons and has generally not been found
when comparing between studies. Here, the reliable
difference found is that motivated participants appear
less truthful than those with no motivation to succeed.
It matters little if a highly motivated speaker is lying
or not; what matters is the fear of not being believed.
Research further indicates that motivation in itself
affects how the sender is perceived differently for dif-
ferent media: Motivation reduces senders’ video and
audiovisual appearance of truthfulness but has no
effect on how truthful a sender sounds. Is seems as if
motivation makes people resemble a visible stereo-
type of a liar. If so, motivational effects on credibility
might be most apparent in video-based judgments.

In conclusion, the accumulated evidence suggests
that people who are motivated to be believed appear
deceptive, whether or not they are lying.

Interaction

In some studies, the deceptive and truthful senders are
alone, talking to a camera. In other studies, an experi-
menter, blind to the veracity of the person in front, asks
a standardized set of questions. Sometimes, the inter-
action partner is attempting to judge the veracity (such
as in a mock police interview or interrogation); on
other occasions, an observer may be making this judg-
ment. The latter occurs, for example, when the interac-
tion partner is the experimenter and the observer is the
receiver assessing veracity on the basis of the video-
taped interaction. In principle, social interaction might
influence the receiver’s veracity judgments and/or the
receiver’s success at detecting deception.

The literature produces clear evidence that receivers
are inclined to judge their interaction partners as truth-
ful much more often than observers do. The overall
pattern in the literature further suggests that observers
are better than interaction partners at discriminat-
ing lies from truths. It seems as if people do not 
want to believe that someone has just lied to them
without their spotting it. Alternatively, the reluctance
to attribute deception to interaction partners could be
the result of not wanting to insinuate that the partner
is a liar.

In summary, research suggests that lies told in
social interactions are better detected by observers
than interaction partners.

Expertise

Usually, those making veracity judgments in decep-
tion research are college students. They have no spe-
cial training and may have no interest in or reason for
succeeding in the task. Reasonably, people with more
experience would be better at judging deceit, and to
assess this possibility, researchers have also tested
presumed deception detection experts. These are indi-
viduals whose occupations expose them to lies, and
they include law enforcement personnel, judges, psy-
chiatrists, job interviewers, and customs officials.

The results are clear-cut. The “experts” are not
experts at lie detection—there is no reliable difference
in deception detection accuracy compared with novices.
The accumulated research further suggests that experts
are more skeptical than nonexperts, meaning that they
are less inclined to believe that people are truthful.
Having been targets of deceit in their professional
roles, these experts may have overcome the usual
unwillingness to infer that certain people are liars.
However, it should be noted that the experimental set-
ting that the experts have been tested in may not make
possible a fair representation of their expertise. For
example, police officers very rarely assess veracity on
the basis of one, short videotaped interview and with-
out having access to evidence. Therefore, the conclu-
sion that experts are not better than laypeople at
detecting deception may be premature. Future research
is needed to shed light on experts using their expertise
in a more ecologically valid setting.

Beliefs About Deception

The most often stated reason for the low accuracy
rates found in deception research is that there is a dis-
parity between what actually is indicative of decep-
tion and what people believe to be indicative of
deception. As hinted at earlier, there is a stereotypical
belief concerning a liar’s behavior. A belief is a feel-
ing that something is true or real; it can be strong or
weak, correct or incorrect. The beliefs that a person
holds are often reflected in his or her behavioral dis-
positions; that is, beliefs guide action. Hence, if one
wants to learn about deception detection, it is impor-
tant to study people’s beliefs about deception.

Two different methods have been used to investi-
gate people’s beliefs about cues to deception: surveys
and laboratory-based studies. In the surveys, partici-
pants have typically been asked to work through a list
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of prespecified verbal and nonverbal behaviors and for
each particular behavior (e.g., gaze aversion and head
movements), rate the extent to which they believe that
this behavior is indicative of deception. The second
method is used in studies where participants first
watch videotapes of deceptive and truth-telling senders
and then judge these in terms of veracity. Most studies
on beliefs about deception have employed college
students as participants, but there is also research on
experts’ beliefs about deception (e.g., police officers,
customs officers, prison guards, prosecutors, and
judges).

The available research shows that the beliefs held
by experts and lay people are very similar. In terms of
nonverbal cues, the evidence suggests that both
experts and lay people consider nervous behaviors to
indicate deception. For example, both experts and lay
people believe that eye contact decreases during lying,
but research on objective cues to deception has shown
that this particular cue is not a reliable predictor of
deception. Furthermore, both experts and lay people
have indicated a strong relationship between decep-
tive behavior and an increase in bodily movements,
which is also incorrect. In terms of verbal indicators
of deception, both experts and lay people believe that
truthful messages are more detailed than deceptive
ones, and to some extent, research on objective cues to
deception supports this belief. Researchers have in
addition studied cross-cultural beliefs about deception
and found that people around the world believe that
deception can be spotted in the eye behaviors of the
sender, such as gaze aversion. As regards accuracy in
cross-cultural deception judgments, the available
research shows that, as expected, deception is even
harder to detect when the sender and receiver are not
from the same cultural or ethnic group.

In sum, research on beliefs about deception has
shown that the beliefs are similar for experts and lay
people and that these beliefs to a rather large extent
are misconceptions about how liars actually behave.

Training to Detect Deception

In a number of published studies, researchers and
scholars have tried to train people in detecting deceit.
The training programs have differed markedly in con-
tent and duration, but information about the mismatch
between beliefs about deception and actual indicators
of deception seems commonplace. Often, feedback on
the veracity judgments made has been provided as

well. In general, training has been shown to signifi-
cantly increase the accuracy of lie detection—a small
but detectable increase is most often found. However,
even if an increase is found, it usually is from, say,
55% to 60%, which is still of limited practical value.
Furthermore, the long-term effect(s) of training is not
as yet known. Unfortunately, the one group of partic-
ipants that has been the hardest to train to become bet-
ter in the deception detection task is police officers.

Limitations and Future Challenges

When deception detection research has been criticized,
it is often the type of lies studied that has come under
attack. For example, most of the lies studied have not
been about transgressions, so some critics have argued
that the lies told are not high-stake lies; others argue
that the social aspects of lying and lie detecting are too
constrained in experimental settings; and legal scholars
point out aspects of the forensic world that have 
not been examined in research contexts. Deception
researchers have tried to answer the critics by, for
example, studying murderers’ and other criminals’ lies
in police interviews, lies that could harm children, and
lies to lovers. Researchers have also begun to study nat-
uralistic deceptive interactions, jurors’ credibility judg-
ments, and police officers’ assessments of veracity after
conducting the interviews themselves.

In experiments, the receivers come across one brief
message and must judge the veracity of that message
on the spot, with no time or opportunity to collect
additional information. Outside the laboratory, how-
ever, additional information is important. When asked
to describe their discovery of a lie, people rarely state
that the discovery was prompted by behaviors dis-
played at the time of the attempted deception. Rather,
they say that lie detection took days, weeks, or even
months and involved physical evidence or third par-
ties. In police interviews, for example, the evidence in
the case may be used as a tool to detect deception.
Future studies will be needed to examine the impact
on lie detection of these and other forms of extra-
behavioral information. At present, across hundreds of
experiments, the typical rate of deception detection in
adults remains just above the level of chance.

Pär Anders Granhag and Leif A. Strömwall

See also Detection of Deception: Nonverbal Cues; Detection
of Deception: Reality Monitoring; Detection of
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DETECTION OF DECEPTION

IN CHILDREN

The credibility and reliability of children’s testimony
are particularly important in instances where children
are called on as primary witnesses in legal proceed-
ings, such as sexual abuse or child custody cases.
Although it is expected for children to provide truthful
statements about given events, children may also give
false reports in these situations for a variety of reasons,
and research suggests that adults are relatively poor at
detecting such lies. Consequently, despite younger
children’s difficulties in concealing their verbal and
nonverbal deceptive behaviors effectively, these may
not be easily detected by adults. Only with extensive
training are adults able to differentiate the verbal state-
ments of a lie or a truth teller at a rate above the chance
level. Adults’ ability to detect children’s lies is affected
by the developmental level of the child, with younger
children having difficulties in maintaining the truthful-
ness of their statements during follow-up questioning.
Although subtle differences are noted in children’s
nonverbal behavioral expressions when in a lie- or a
truth-telling situation, these discrepancies are small

and hard to detect, even for professionals whose job it
is to detect a liar. A credible assessment system to
detect the lies of young children, especially in light of
related factors such as coaching and truth induction, is
needed. As more research is undertaken to detect
children’s deception, the complexity of the relation-
ships between children’s developmental age, adult
biases, and cognitive control of one’s verbal and non-
verbal expressive behaviors will delineate a pathway in
the direction of accurate detection of children’s lies by
professionals and laypersons alike.

Children’s Deception

Considerable research has been done on children’s
unintentional false reports due to repeated or sugges-
tive questioning, children’s memory of events, and
children’s ability to distinguish fact from fantasy. Less
attention, however, has been given to children’s inten-
tional and deliberate false reports—that is, reports that
the individual knows are untrue yet are made with the
deliberate purpose of deceiving others. Children may
conceal or fabricate a report about an alleged event at
the behest of an adult or because they are fearful of the
effects their truthful testimony might have, such as
upsetting or disappointing loved ones.

Generally, children lie for the same reasons as
adults: to avoid punishment or negative consequences,
for personal gain, to protect one’s self-esteem, to con-
form to social conventions of politeness, or to spare
another’s feelings. Children’s lie-telling behavior
emerges in the preschool years, with lies to escape
punishment among the first types of lies children tell.
Nevertheless, young children’s ability to deceive is
not very good. Their first lies tend to be false denials
or short verbal responses (e.g., “No, I didn’t do it”). In
the school-age years, children become better able to
elaborate and maintain their lies over extended peri-
ods. Some evidence exists to suggest that children’s
lie-telling abilities are related to their increased cogni-
tive understanding of others’ mental states and their
inhibitory control. Furthermore, as children become
older, they may naturally lie for a range of motiva-
tions. Deciding to lie requires an analysis of the costs
and benefits of telling the truth versus lying. School-
age children will lie for another (e.g., a parent) when
they perceive there are negative consequences for the
other and low costs to their self-interest. In circum-
stances where the consequences of telling the truth
might be very negative, children may be more inclined
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to lie as a tactical strategy in order to avoid those con-
sequences. Moreover, some research suggests that
when children are in hostile environments, where they
perceive that there are similar negative outcomes
whether they are caught in a lie or telling the truth,
children are more likely to lie and to be convincing
liars, even at a young age.

When telling a lie, it is important to be a convincing
liar so as to avoid detection. Thus, it is important to
control one’s verbal and nonverbal expressive behav-
iors. Liars must ensure that what they say and how they
present themselves do not contradict. If they are lying
about some misdeed, they do not want to appear ner-
vous or shifty so as to raise suspicions in their inter-
rogator or others. Similarly, they will want to make sure
that all their verbal statements made after their initial lie
do not contradict or reveal information that may make
others disbelieve their claims. Thus, lie tellers have to
control both their verbal and their nonverbal expressive
behaviors, lest they be detected by others. According to
studies that examine the detection of children’s false
statements, adults make use of such verbal and nonver-
bal cues to discriminate between the truthful and decep-
tive statements of children. There are two measurement
techniques used for detection of children’s deception:
Either adults are asked to detect lies by observing video
clips of lie and truth tellers’ reports and to provide judg-
ments regarding the veracity of each report or the
occurrences and frequencies of honest and dishonest
behaviors are compared with the scores of lie and truth
tellers.

Detecting Deception

Research on detecting children’s truth- and lie-telling
behaviors has been conducted in both laboratory and
field studies. Laboratory studies have usually used
one of two methodologies to detect deception. In the
first, children are told to make a false report about an
event. These reports are examined using one or both
of the following measurement techniques: Trained
coders observe the reports for behavioral markers, or
video clips of the children’s reports are shown to
adults, who are asked to discriminate between the
truth and lie tellers. This methodology allows exami-
nation of children’s false reports about specifically
designed events that may be analogous to legally rel-
evant settings, such as children reporting about a med-
ical examination. However, such reports may be
unnatural due to children being instructed to lie or

“pretend,” making the act of lying in these cases of
very low perceived consequences and thereby unlike
certain real-life situations. In the second commonly
used laboratory-based methodology, naturalistic situ-
ations are created in which children can choose to lie
spontaneously about an event, such as committing a
transgression (e.g., peeking at a forbidden toy). Video
clips of children’s behaviors in these situations are
used for detecting the truthfulness of their claims. In
these naturalistic lie-telling situations, children may
have greater motivation to lie due to the perceived
increased risk of consequences of the situation (e.g.,
getting caught), and thus, they have greater ecological
validity. However, current laboratory procedures tend
to create situations where children produce only short
verbal reports, and the situations created are not nec-
essarily similar to the types of reports given in the
legal system. Field study reports, another methodol-
ogy, use children’s actual reports of events (e.g., sex-
ual abuse) to analyze statements for markers of
deception. This methodology has the advantage of
being realistic and having ecological validity because
actual forensic reports are used. However, unlike the
other methodologies where it is known for certain that
the child is lying, it is impossible to know for certain
which reports are fabricated and which are true.

Children’s Nonverbal Deception Cues

Research has found that when children lie, they reveal
subtle signs of their deception in their nonverbal
expressive behavior when compared with truth tellers.
For instance, in some cases, children will have bigger
smiles. However, in other circumstances, lie tellers
have been found to display more negative expressive
behaviors than do truth tellers. Other behavioral mark-
ers of a liar include nonfacial cues such as hand and
arm movements, leg and foot movements, and more
pauses in speech. Depending on the situation, children
may show different behavioral cues to their deception
owing to feelings of guilt, fear, or excitement. While
these behavioral cues are noted, there are no typical
markers of deception across all situations, and any dif-
ferences found between the nonverbal expressive
behaviors of liars and truth tellers are subtle and only
detected by trained coders looking for such differences.

Age differences in children’s abilities to control
their nonverbal expressive behaviors while in a poten-
tially deceiving situation have been revealed from
some studies using adult observers of these behaviors.
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In particular, evidence is provided in the research liter-
ature to suggest that the lies of younger preschool and
early-elementary-school children are easier to detect
than those of older children or adults. As children
become older, they have more muscular control and
may be better able to control and suppress nonverbal
behavioral cues to their deceit. In other types of
studies, however, observers have been found to be at
chance level at detecting even young children’s decep-
tion. Studies where young children’s deceit has been
detected have tended to use methodologies where
children were instructed to lie about an event. In
studies where children lied spontaneously, adult
observers were unable to detect even preschool
children’s deceit on the basis of their nonverbal expres-
sive behavior. In addition, studies that have placed
children in simulated courtroom settings have found
that mock jurors were unable to discriminate between
children’s truthful and fabricated reports. In those
studies, discriminating markers of children’s deception
compared with truth tellers may be masked by the
nature of these anxiety-provoking situations. Both
laypersons and professionals whose career is centered
on detecting deception (e.g., the police, customs offi-
cers, social workers, judges) have been found to have
difficulties distinguishing child truth tellers from lie
tellers. Therefore, in general, children’s deception in
naturalistic lie-telling situations is not easily detected
on the basis of their nonverbal behaviors.

Children’s Verbal Deception Cues

By and large, research has found that adults may have
more success in analyzing children’s verbal cues than
their nonverbal cues of deception to detect a liar.
Studies that have examined children’s spontaneous lies
have found that below 8 years of age, children are 
not very skilled at maintaining their lies in their sub-
sequent verbal statements. When asked follow-up 
questions, children tend to reveal information that
implicates them in their deception. As a consequence,
studies have found that adults can detect young
children’s lies based on children’s inability to maintain
their lies in their verbal statements. As children
become older, in the later elementary school age years,
their ability to maintain their lies over extended verbal
interchanges and statements increases. As a result,
older children’s verbal deception is harder to detect
than younger children’s, and adults have difficulty dis-
tinguishing deceptive statements from truthful ones.

The ability to verbally deceive may be related to the
increased cognitive load that is required to maintain a
lie beyond the initial verbal statement. This requires
assessing the knowledge of the lie recipient and strate-
gically adapting one’s message to be convincing while
simultaneously remembering what one has previously
said. Thus, it appears that with increased cognitive
sophistication, older children are better at maintaining
their lies by employing verbal-leakage control.

The most popular technique for measuring the
veracity of children’s verbal statements analyzes com-
ponents of speech content for certain discriminating
features. The Criteria-Based Content Analysis (CBCA)
technique was designed to determine the credibility of
child sexual abuse reports. CBCA is a systematic
assessment technique using transcripts of children’s
reports. Coders indicate the presence or absence of 
19 criteria assumed to be present in reports of actual
events. The method is based on the Undeutsch hypoth-
esis (formulated by the German psychologist Udo
Undeutsch) that a statement derived from memory of
an actual experience will differ in content and quality
from a statement based on the imagination. Field
research using CBCA assessment has found that
children’s truthful sexual abuse reports received higher
scores than those believed to be fabricated. Laboratory
studies using CBCA have also found differences
between lie and truth tellers. For instance, truth tellers
included more details in their reports than lie tellers.
Despite only small differences being found, and differ-
ences in the criteria that discriminated between
children’s true and false reports, CBCA studies
received higher accuracy rates at detecting true and
fabricated reports than nonverbal studies. Although in
general, accuracy rates vary for CBCA analysis, this
method has been found to be the most successful in
detecting children’s fabricated reports, with most of
the rates well above chance level.

There are several caveats of the CBCA technique,
especially for use with young children’s statements.
First, it is not clear if the CBCA can accurately dis-
criminate very young children’s true and fabricated
reports. Some criteria may not be included in very
young children’s fabricated reports owing to either
cognitive complexity or their having less command of
language, potentially making the reports of younger
children difficult to classify. Furthermore, using the
CBCA criteria, accounts of events familiar to the child
are more likely to be considered as true statements
than are accounts of events that are unfamiliar.
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Therefore, truthful reports of unfamiliar events may
not produce high CBCA scores when compared with
accounts that are familiarized to children due to
repeated experience or talking about the situation,
regardless of whether or not the stated events actually
occurred. Finally, this technique requires trained
coders to detect differences in children’s true and false
reports. Studies that have trained laypersons to use
CBCA have found mixed results with regard to
improved lie detection accuracy. Accordingly, noted
differences are not easily detected by laypersons, and
use of the CBCA technique may require extensive
training before accurate detection is achieved.

Other Factors

A number of other factors can either help or hinder
the detection of children’s deception, and as more
research is conducted in the area, more factors may
be revealed. Children’s lies may be more sophisti-
cated when an adult coaches the child to lie and helps
prepare their false statements. Coaching may help
children tell more convincing lies as well as maintain
their lies over repeated questioning. Inconsistent
statements that are revealed through the use of fol-
low-up questions are less likely to be exposed when
children are coached on what to say. Coaching is of
particular importance in legal cases, because when
children lie in court, the possibility exists that they
may have been coached by an adult close to them to
conceal or fabricate certain information. The handful
of studies that have examined this issue have found
that children who receive coaching to deceive are not
easily detected. Even more, children below 7 years of
age who have had coaching in preparing their lies are
able to maintain consistency in their verbal deceptive
reports.

Another factor that may help adults detect children’s
deception is interviewer instructions about the impor-
tance of telling the truth (sometimes referred to as
“truth induction”). Research has found that asking
children about their understanding of truth and lies, as
well as having children promise to tell the truth before
they are asked about a critical event, helps adults
detect children’s lies and truth with an accuracy that is
above chance level. It may be that under these circum-
stances, adults are better able to detect children’s non-
verbal deception cues, which may be made more
salient due to children’s guilt, or contradictory emo-
tions, after promising to tell the truth and then lying.

Adults’ biases are another factor that may con-
tribute to their perception of a given child as a liar and
thus play a role in adults’ overall accuracy of detection.
For instance, boys are more likely to be perceived by
adults as lie tellers than girls. Conversely, adults tend
to have a truth bias, believing in general that children
are truthful. In particular, women are more likely to
perceive children as truthful than male adult detectors.
Finally, some evidence suggests that those who have
experience dealing with children in their daily lives
(e.g., parents, educators, child care workers, etc.) are
better at detecting children’s lies than those who have
comparatively little experience with children.

There has been no real examination of children’s
lying in high-stakes situations, where the conse-
quences of being caught are serious, thus making
them similar to real-life cases. Most studies have had
no consequences at all for the child (i.e., when the
child is instructed to lie). The most serious high-stakes
situations in which children’s lie-telling behavior has
been examined have been in relation to denying a
transgression that is relatively minor in real life, such
as peeking at a forbidden toy or having the child or his
or her parent break a toy after its being touched. It
may be that in situations where the consequences are
perceived as very grave to the child (e.g., being taken
away from a close relative), the motivation to lie con-
vincingly may be greater, thus making children’s lies
harder to detect.

Victoria Talwar and Mina Popliger
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DETECTION OF DECEPTION

IN HIGH-STAKES LIARS

High-stakes lies occur where there are large positive
consequences of getting away with the lie or large neg-
ative consequences of getting caught. Because the out-
come of the lie is of considerable concern to the liar, it
follows that he or she will probably experience more
guilt and/or detection anxiety than when telling low-
stakes lies. In addition, the liar will probably try partic-
ularly hard in such situations to avoid getting caught.
This increased effort will be cognitively demanding, and
therefore liars probably experience more cognitive load
when telling high-stakes lies than when telling low-
stakes lies. Accordingly, scholars believe that detecting
high-stakes lies should be easier than detecting low-
stakes lies. Most lies told in daily life are of the low-
stakes variety; these lies are easier to replicate and hence
are most commonly researched in laboratory situations.
Studies of high-stakes liars have revealed, however, that
their behavior is similar to that of low-stakes liars inso-
far as it typically reveals signs of increased cognitive
load and behavioral control. Observers can make use of
such signs of increased cognitive load when attempting
to detect these high-stakes lies.

For practical reasons, most deception detection
research has focused on low-stakes lies; a participant
will be asked to lie about a fairly trivial matter for the
sake of the experiment. The stakes may be raised
slightly, by informing the participant either that his or
her behavior will be scrutinized for sincerity by an
observer or that being a good liar is an important indi-
cator of being successful in a future career (many
careers require the ability to hide one’s true feelings or
intentions). Sometimes participants are motivated by
the offer of a reward for a convincing performance.

Laboratory experiments, however, cannot ethically
re-create a high-stakes lie scenario. It is true that the
majority of lies told by most people are low-stakes,
trivial, day-to-day lies. However, what of the suspects
in police interviews, smugglers at airports, speech-
delivering corrupt politicians, and adulterous spouses?
Some have attempted to create examples of such lies
by raising the stakes further in laboratory studies—for
example, by giving participants the opportunity to
“steal” U.S.$50 and allowing them to keep the money
if they are able to convince experimenters. Moreover,
some participants have faced an additional punish-
ment if found to be lying—for example, sitting in a
cramped, dark room listening to blasts of white noise.
Studies such as these raise ethical concerns and yet
still fail to compete with the stakes in many real-life
situations.

Another way to examine the behavior of the high-
stakes liar is to look at instances where people have
been caught on video telling lies and truths in real life.
Such field research is more difficult than laboratory
studies in that in real life it can be difficult to establish
the ground truth. Therefore, it is imperative that it be
known for sure when the communicator is telling the
truth and when he or she is lying. In some situations,
researchers have looked at suspects in their video-
taped police interviews; then, through reviewing case
files containing solid evidence (forensic evidence,
reliable witness statements, etc.), elements of suspect
interviews were established where it was known that
the suspects had told the truth or lied. Treated in this
fashion, similar clips can be examined for behavioral
information and shown to observers to see if they are
able to detect such lies.

Deception research in general has demonstrated
that behavioral differences between liars and truth
tellers are subtle at best and often inconsistent. They
are the result of conflicting mechanisms in the liar. The
liar may experience emotional arousal, which makes
him or her nervous, resulting in behaviors that are
stereotypically associated with lying, such as increased
fidgeting, gaze avoidance, and so on. Simultaneously,
the liar might try to control his or her behavior to avoid
displaying such stereotypical deceptive behavior,
which would result in exhibiting fewer fidgety moves
and maintaining eye gaze. Finally, because lying is
often (though not always) more cognitively complex
than truth telling, the liar might experience behaviors
associated with increased cognitive load (e.g., decreased
blinking and body movements and increased pauses in
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speech). Laboratory research has more or less consis-
tently revealed that, despite people’s stereotypes of
lying behavior, liars are stiller than truth tellers and
able to maintain eye gaze. This indicates that behav-
ioral control and cognitive load may be more overpow-
ering mechanisms than emotional arousal in the
low-stakes liar. One would expect then that in a higher-
stakes lying situation, emotions are likely to run
higher. Although this might be the case, it would
appear that the desire to appear credible (controlling
behavior) and the cognitive load associated with telling
a higher-stakes lie increase even more so, since
research into the behavior of high-stakes liars such as
suspects in police interviews reveals similar patterns in
behavior to laboratory research subjects, with the addi-
tion of a decrease in blinking and an increase in speech
pauses.

If high-stakes liars behave similarly as low-stakes
liars (in that, on the whole, they display signs of
increased cognitive load and increased control rather
than nervousness), then could their lies be any easier
to detect? As mentioned earlier, people expect certain
behaviors of a liar, yet these behaviors often fail to be
displayed. This is one reason why most people do not
score above the level of chance when trying to detect
people’s lies in experiments. In contrast, in experi-
ments where police officers were shown clips of 
real-life liars and truth tellers (suspects in police inter-
views) and asked to make veracity judgments, the
overall accuracy was more than 65%. Why it is higher
is unclear. It could be that the situation that observers
were being asked to judge was more contextually rel-
evant to them than, for example, watching students
who have been asked to lie or tell the truth about triv-
ial matters. It could be that observers were able to
make use of the signs of increased cognitive load that
the suspects did reveal (increased pauses in speech,
bodily rigidity, etc.) or perhaps that they were able to
pick up on something less tangible.

Samantha Mann and Aldert Vrij
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DEVELOPING COMPREHENSIVE

THEORIES OF EYEWITNESS

IDENTIFICATION

See WITNESS MODEL

DIMINISHED CAPACITY

Diminished capacity refers to two distinct doctrines.
The first, known as the mens rea variant, refers to the
use of evidence of mental abnormality to negate a
mens rea—a mental state such as intent, required by
the definition of the crime charged (the mens rea vari-
ant). The second, known as the partial responsibility
variant, refers to the use of mental abnormality evi-
dence to establish some type of partial affirmative
defense of excuse. Courts have used various other
terms, such as diminished responsibility, to refer to
one or both of these distinct doctrines, but the term
used is unimportant. Confusion arises, however, when
the two types of doctrine are not clearly distinguished.
Neither entails the other, and distinct legal and policy
concerns apply to each.

The Mens Rea Variant

Mental abnormality can negate mens rea, primarily in
cases in which the disorder is quite severe and pro-
duces a cognitive mistake. For example, in Clark v.
Arizona (2006), a recent case that reached the
Supreme Court of the United States, the defendant
claimed that he believed that the police officer he
killed was really a space alien impersonating a police
officer. If this was true, the defendant did not intend to
kill a human being with the knowledge that the victim
was a police officer. Historically, the legal objection to
using mental abnormality to negate mens rea was that
traditional doctrine required that mistakes had to be
objectively reasonable and a mistake that mental
abnormality produces is definitionally unreasonable.
Thus, evidence of such mistakes was excluded, even
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though it is logically relevant to whether a requisite
mens rea was in fact present.

The logic of the mens rea variant is impeccable.
Crimes are defined by their elements, and the prosecu-
tion must prove all these elements beyond a reasonable
doubt. If the prosecution is unable to prove an element,
then the defendant should be acquitted of a crime
requiring that element. The defendant using the mens
rea variant of diminished capacity seeks simply to use
evidence of mental abnormality to cast reasonable
doubt on the presence of a mental state element that is
part of the definition of the crime charged. Such use of
mental abnormality evidence is not a full or a partial
affirmative defense. It is functionally and doctrinally
indistinguishable from the use of any other kind of evi-
dence for the same purpose, and it thus does not war-
rant a special name as if it were a unique doctrine.

Justice or fairness seems to require permitting a
criminal defendant to use relevant evidence to cast rea-
sonable doubt on the prosecution’s case when criminal
punishment and stigma are at stake. Nonetheless, a
criminal defendant’s right to introduce relevant evi-
dence may be denied for good reason, and the U.S.
Supreme Court recently held that the Constitution does
not require the admission of most kinds of mental
abnormality evidence offered to negate mens rea, even
if such evidence is logically relevant and probative.
About half the American jurisdictions exclude mental
abnormality evidence altogether when it is offered to
negate mens rea, and the other half permit its introduc-
tion but typically place substantial restrictions on the
use of the evidence.

TToottaall  EExxcclluussiioonn  ooff  MMeennttaall  
AAbbnnoorrmmaalliittyy  EEvviiddeennccee

The most common justifications for exclusion of
mental abnormality evidence to negate mens rea are
that courts and legislatures confuse the mens rea claim
with a partial or complete affirmative defense, that
mental abnormality evidence is considered particu-
larly unreliable in general or for this purpose, and that
permitting the use of such evidence would compro-
mise public safety. If mens rea negation is wrongly
thought to be an affirmative defense, it may appear
redundant with the defense of legal insanity or a court
might believe that creating a new affirmative defense
is the legislature’s prerogative. If mens rea negation
were an affirmative defense, these might be good rea-
sons to reject the admission of mental abnormality

evidence, but these reasons are unpersuasive because
they rest on a confused doctrinal foundation.

The unreliability rationale for exclusion is stronger
in principle because courts are always free to reject
unreliable evidence. The difficulty with this rationale
is that mental abnormality evidence is routinely con-
sidered sufficiently reliable and probative to be admit-
ted in a wide array of criminal and civil law contexts,
including competence to stand trial, legal insanity,
competence to contract, and others. Criminal defen-
dants are afforded special protections in our adversary
system because the defendant’s liberty and reputation
are threatened by the power of the State. For the same
reason, there is also a powerful motivation to provide
defendants special latitude to admit potentially excul-
patory evidence, especially when evidence of the
same type is admitted in other contexts where much
less is at stake. It seems especially unfair to exclude
evidence of mental abnormality, which is rarely, if
ever, the defendant’s fault, when most jurisdictions in
some circumstances routinely admit evidence of vol-
untary intoxication to negate mens rea.

The public safety rationale is also sound in principle.
If a mentally abnormal and dangerous defendant uses
abnormality evidence successfully to negate all mens
rea, outright acquittal and release of a dangerous agent
will result. Virtually automatic involuntary civil com-
mitment follows a successful affirmative defense of
legal insanity, but the State has less effective means to
preventively confine dangerous defendants acquitted
outright.

The problem with the public safety rationale is
practical rather than theoretical. Mental disorders may
cause agents to have profoundly irrational reasons for
action, but they seldom prevent people from forming
intentions to act, from having the narrow types of
knowledge required by legal mens rea, and the like.
Moreover, the mens rea termed negligence—unreasonable
failure to be aware of an unjustifiable risk that one has
created—cannot be negated by mental abnormality
because such failure is per se objectively unreasonable.
Consequently, very few defendants with mental disor-
der will be able to gain outright acquittal by negating
all mens rea or will even be able to reduce their con-
viction by negating some mens rea. Public safety
would not be compromised by the mens rea variant.

The only possible exception to the observation that
mental abnormality seldom negates mens rea is the
mental state of premeditation required by many juris-
dictions for conviction for intentional murder in the
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first degree. On occasion, a person with a disorder
may kill on the spur of the moment, motivated by a
command hallucination or a delusional belief. Such
people are capable of premeditating, but the mental
abnormality evidence simply tends to show that they
did not premeditate in fact on this occasion. And even
if premeditation is negated, the intent to kill is not.

LLiimmiitteedd  AAddmmiissssiioonn  ooff  
MMeennttaall  AAbbnnoorrmmaalliittyy  EEvviiddeennccee

If the rationale for the mens rea variant is
accepted, as a logical matter, the evidence should be
admitted to negate any mens rea that might have
been negated in fact. Indeed, this is the Model Penal
Code position. Nonetheless, virtually all jurisdic-
tions that have permitted using mental abnormality
evidence to negate mens rea have placed substantial
limitations on doing so, largely because they incor-
rectly fear large numbers of outright acquittals that
could result from following the pure logical rele-
vance standard for admission. Limited admission is
thus based on a policy compromise between consid-
erations of fairness and public safety: A defendant is
able to negate some but not all mens rea, which typ-
ically results in conviction for a lesser offense. The
effect of mental abnormality on culpability is thus
considered, albeit partially, and a potentially danger-
ous defendant does not go free entirely, albeit the
sentence is abbreviated.

Partial Responsibility Variant

Some criminal defendants who acted with the mens
rea required by the definition of the crime charged
and who cannot succeed with the insanity defense
nonetheless have mental abnormalities that substan-
tially compromise their capacity for rationality. The
logic of the partial responsibility variant flows from
this observation. In general, the capacity for rational-
ity, the capacity to grasp and be guided by reason, is
the touchstone of moral and legal responsibility.
Mental abnormality potentially compromises moral
and legal responsibility because in some cases it ren-
ders the defendant so irrational that the defendant is
not a responsible agent. The capacity for rationality
is a continuum, however, and in principle, responsibil-
ity should also be a continuum, allowing for a partial
defense. Nonetheless, no generic partial excuse for
diminished rationality arising from mental abnormality

exists in any jurisdiction in the United States or in
English law. Thus, for example, a mentally abnormal
defendant who killed intentionally and with premed-
itation has no doctrinal tool to avoid conviction and
punishment for the most culpable degree of crime—
first degree murder—even if the killing was highly
irrationally motivated as a result of substantial men-
tal abnormality.

Courts are unwilling to create a generic excuse for
many reasons, including the belief that they do not have
the power to create new excuses, the fear that they will
be inundated with potentially confusing or unjustified
cases, and the fear that dangerous defendants might go
free too quickly and endanger the public. Furthermore,
courts believe that creating a genuine partial excuse is a
“legislative act” that exceeds judicial prerogative. In a
few jurisdictions, courts tried to develop a partial
excuse in the guise of adopting the mens rea variant, but
these attempts used extremely problematic mens rea
concepts, were confusing, and have largely been aban-
doned. Legislatures appear unwilling to enact a generic
partial excuse because, in general, legislatures are not
responsive to claims that are to the advantage of wrong-
doers and because legislators, too, fear the conse-
quences for public safety.

PPaarrttiiaall  RReessppoonnssiibbiilliittyy  
DDooccttrriinneess  aanndd  PPrraaccttiicceess

Despite their reluctance to adopt a generic partial
responsibility doctrine, courts and legislatures have
adopted various doctrines or practices that are in fact
forms of partial excuse. Most prominent are (a) the
Model Penal Code’s “extreme emotional disturbance”
doctrine (Sec. 210.3.1(b)) and English “diminished
responsibility,” both of which reduce a conviction of
murder to the lesser crime of manslaughter; (b) one
interpretation of the common-law provocation/
passion doctrine, which reduces an intentional killing
from murder to voluntary manslaughter; and (c) the
use of mental abnormality evidence as a mitigating
factor at sentencing hearings.

The extreme emotional disturbance doctrine, pro-
mulgated by the Model Penal Code and adopted in a
small minority of American states, reduces murder to
manslaughter if the killing occurred when the defen-
dant was in a state of extreme mental or emotional
disturbance for which there was reasonable explana-
tion or excuse. Mental abnormality evidence is admis-
sible in most jurisdictions to establish that such
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disturbance existed. English diminished responsibility
permits the reduction of the charge to manslaughter if
the defendant killed in a state of substantially impaired
mental responsibility arising from mental abnormality.
Neither doctrine negates the lack of intent or conscious
awareness of a very great risk of death that is required
for the prosecution to prove murder. Both simply
reduce the degree of conviction and, thus, punishment
and stigma because mental abnormality diminishes
culpability. These partial responsibility doctrines exist
only within the law of homicide, but in principle, both
operate and could be formally treated as generic affir-
mative defenses of partial excuse, because nothing in
the language of either doctrine entails that it applies
only to homicide.

Many jurisdictions in the United States and in
English law also contain the provocation/passion
doctrine, which reduces a murder to manslaughter if
the defendant killed subjectively in the “heat of pas-
sion” in immediate response to a “legally adequate”
or “objective” provocation—that is, a provoking
event, such as finding one’s spouse in the act of adul-
tery, that would create an inflamed psychological
state in a reasonable person. The defendant kills
intentionally and is criminally responsible, but the
provocation/passion doctrine reduces the degree of
blame and punishment. The rationale supporting this
mitigating doctrine is controversial, but one interpre-
tation is that psychological states such as “heat of
passion” diminish rationality and responsibility and
the defendant is not fully at fault for being in such a
diminished condition because the provocation was
sufficient to put even a reasonable person in such a
state. In this interpretation, the provocation/passion
doctrine is a form of partial excuse related to but nar-
rower than extreme emotional disturbance and dimin-
ished responsibility.

In jurisdictions that give judges unguided or guided
sentencing discretion, mental abnormality is a factor
traditionally used to argue for a reduced sentence.
Many capital sentencing statutes explicitly mention
mental abnormality as a mitigating condition, and
some even use the language of the insanity defense or
the extreme emotional disturbance doctrine as the mit-
igation standard. The partial excuse logic of such sen-
tencing practices is conceded and is straightforward. A
criminally responsible defendant whose behavior sat-
isfied all the elements of the offense charged, includ-
ing the mens rea, and who has no affirmative defense
may nonetheless be less responsible because mental

abnormality substantially impaired the defendant’s
rationality.

Stephen J. Morse

See also Criminal Responsibility, Defenses and Standards;
Mens Rea and Actus Reus
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DIPLOMATES IN

FORENSIC PSYCHOLOGY

Diplomates in forensic psychology are dually certified
by the American Board of Forensic Psychology
(ABFP) and its parent organization, the American
Board of Professional Psychology (ABPP), as experts
in applying the science and profession of psychology
to U.S. law and the U.S. legal system.

The certification process consists of four distinct
phases: initial application, written examination, prac-
tice sample review, and oral examination. The appli-
cant must possess a doctoral degree in psychology
from a program acceptable to the ABPP. A program is
automatically deemed acceptable if accredited by the
American Psychological Association (APA) or 
the Canadian Psychological Association or if listed by
the Association of State and Provincial Psychology
Boards (ASPPB). Acceptability is also presumed if
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the applicant holds the Certificate of Professional
Qualification issued by the ASPPB or if the applicant
is registered with the National Register of Health
Service Providers in Psychology.

The applicant must have accumulated at least 1,000
hours of qualifying experience in forensic psychology
over a minimum of 4 years of practice. An earned law
degree may be substituted for 2 of these 4 years, and
successful completion of a qualifying formal postdoc-
toral fellowship may be substituted for 3 of these 4
years, as long as the 1,000-hour experience require-
ment has been met. The applicant also must have
received 100 hours of qualifying specialized training
in forensic psychology. This training may consist of
direct supervision by a qualified forensic professional,
continuing education attendance, or relevant class-
room activities at the graduate or postgraduate level.

The written examination consists of 200 multiple-
choice questions that focus primarily on the following
eight areas of forensic psychological research and
practice: (1) ethics, guidelines, and professional issues;
(2) law, precedents, court rules, and civil and criminal
procedure; (3) testing and assessment, judgment and
bias, and examination issues; (4) individual rights 
and liberties, civil competence; (5) juvenile, parenting,
and family/matrimonial matters; (6) personal injury,
civil damages, disability, and workers’ compensation;
(7) criminal competence; and (8) criminal responsibil-
ity. The ABFP provides the applicant with a periodi-
cally updated reading list that identifies key legal
cases, books, and book chapters for each topic area.

The applicant who passes the written examination
is admitted to formal candidacy and is invited to sub-
mit two practice samples of his or her forensic 
psychological work. These practice samples must rep-
resent two distinct and separate areas of forensic
endeavor; for example, one acceptable practice sam-
ple could address mental state at the time of the
offense, while the other could address trial compe-
tency; however, it would not be acceptable for one
practice sample to address parenting capacity involv-
ing a relocation issue if the other addressed parenting
capacity involving allegations of sexual abuse. To
ensure a sufficiently current professional review, the
forensic work forming the basis of each practice sam-
ple must have been generated no more than 2 years
prior to the date on which the candidate’s original
application was accepted.

Typically, practice samples consist primarily of eval-
uative reports; however, with prior agreement of the

ABFP, and for good cause, an alternative submission,
solely authored by the candidate, may be substituted for
one of the two practice samples. Examples of potentially
acceptable alternative submissions include a forensic
psychological book chapter, a forensic psychological
article accepted for publication in a peer-reviewed jour-
nal, a forensic psychological test manual, or a forensic
psychological treatment program or treatment protocol.
Practice samples are reviewed by an appointed faculty
of Diplomates in Forensic Psychology. The purpose of
this review is to ensure that the candidate possesses a
high level of professional competence and maturity,
with the ability to articulate a coherent rationale for his
or her work in forensic psychology.

The submission of two acceptable practice samples
qualifies the candidate to proceed to the oral examina-
tion, which is designed to determine the quality of his or
her practice and forensic knowledge in areas exempli-
fied by the practice samples as well as to determine the
candidate’s understanding and application of ethical
standards, in particular the current version of the 
APA’s Ethical Principles of Psychologists and Code of
Conduct and the Specialty Guidelines for Forensic
Psychologists, promulgated in part by the American
Psychology-Law Society. The oral examination lasts for
approximately 3 hours, conducted by a panel of three
diplomates in forensic psychology. Panelists are
instructed to bear in mind that one implication of their
recommendation to award certification is that they would
also feel comfortable in referring the candidate to persons
soliciting the expertise in question. The panel’s recom-
mendation is reviewed and voted on by the ABFP, after
which the ABPP informs the candidate of the results.

Currently, there are approximately 240 diplomates
in forensic psychology, serving in a wide variety of
treatment, assessment, teaching, and research settings.
All diplomates in forensic psychology are also 
designated as fellows of the American Academy of
Forensic Psychology, a member organization that
maintains an online directory and a Listserv on pro-
fessional issues, operates a continuing education pro-
gram in forensic psychology, and confers awards in
recognition of outstanding professional contributions
and promising graduate student research.

Eric York Drogin

See also Doctoral Programs in Psychology and Law; Ethical
Guidelines and Principles; Expert Psychological
Testimony; Postdoctoral Residencies in Forensic
Psychology; Trial Consulting
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DISABILITY AND WORKERS’
COMPENSATION CLAIMS, 
ASSESSMENT OF

Disability insurance and workers’ compensation both
concern illness or injury in the context of work. These
terms are sometimes (erroneously) used interchange-
ably, but in actuality they refer to very different con-
cepts. Disability insurance provides benefits to an
eligible claimant whose ability to work is compro-
mised by injury or illness. The cause of the injury or
illness need not be related directly or indirectly to the
work setting. In contrast, workers’ compensation is
designed to provide financial relief to an employee
who is injured or becomes ill as a direct result of
work-related factors. Thus, the key issue in disability
evaluations is functional capacity, while the key issue
in workers’ compensation evaluations is causality.

When assessing disability or workers’ compensa-
tion claimants, it is critical for the evaluator to use a
variety of data sources. Psychological and/or neu-
ropsychological tests are usually considered an inte-
gral component of the evaluation, and test selection
should be determined by the specific referral ques-
tions and the nature of the claimed impairment.
Owing to the possibility of secondary gain on the part

of the claimant, all disability and workers’ compensa-
tion evaluations should include an assessment of
symptom validity to rule out exaggeration or other
forms of dissimulation. Conclusions expressed by the
evaluator should focus on the specific referral ques-
tions, and statements regarding ultimate issue deter-
minations should be avoided.

Disability Claims

Disability, used in the context of disability claims, is a
legal rather than a psychological or medical term. Its
definition is determined by the terms of the policy, con-
tract, or entitlement program under which the claimant
has applied for benefits. Sources of disability benefits
include private disability insurance policies, public and
private sector employee benefits, and federal entitle-
ment programs (Social Security Disability). Each of
these sources of benefits is subject to different federal,
state, and local laws. For example, Social Security
Disability and private sector employee benefits are reg-
ulated by federal law (the Social Security Act and the
Employee Retirement Income Security Act of 1974,
ERISA). Private disability policies are usually gov-
erned by the laws of the state in which the policyholder
resides. State and local government employee benefits
are exempt from ERISA regulation and are defined by
state statutes, local ordinances, and (when applicable)
collective-bargaining agreements.

Although policies and entitlement programs vary,
there are some concepts common among all disability
sources. Disability refers to functional capacity, not
diagnosis. To be eligible for benefits, the claimant must
meet the specific definition of disability determined by
the policy or program under which benefits are sought.
Regardless of the source, most definitions of disability
include two prongs: (1) The claimant must have sus-
tained an injury or illness that (2) renders him or her
unable to perform the substantial and material duties of
his or her occupation (or, in some cases, to be able to
perform any work at all). Thus, a valid disability claim
requires both the substantiation of the presence of a con-
dition as well as proof that this condition creates impair-
ment in the claimant’s functional abilities to perform his
or her occupation. It also must be established that the
absence from work is, in fact, due to the illness or injury
and not to circumstantial factors (e.g., being laid off) or
choice (e.g., job dissatisfaction, the desire to relocate).

When a policyholder files a claim for disability ben-
efits, the insurance company initiates an evaluation of
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the claim to determine if the policyholder is entitled to
benefits. Mental health claims are particularly difficult
to adjudicate as they are based on subjective symptoms.
During the course of the claim investigation, psycholo-
gists and psychiatrists are often called on to perform
independent medical examinations (IMEs) to assist the
insurance company in assessing the objective basis of
the claim. If the claim is denied or terminated, the
claimant may request an appeal of the decision by the
company. If this decision is unfavorable to the claimant,
the claimant may initiate legal proceedings against the
company.

In the assessment of disability claims, the key issue
is functionality; specifically, has the claimant’s ability
to function in his or her occupation been impaired?
Thus, in the IME, three questions must be addressed:
(1) Does the claimant have a psychiatric condition?
(2) Are there functional impairments related to this
condition? (3) Do these functional impairments affect
work capacity?

It is important that the concepts of diagnosis,
symptoms, and functional capacity not be confused.
Diagnosis refers to the presence of a specific psychi-
atric condition (e.g., bipolar disorder, panic disorder
with agoraphobia). Symptoms refer to the subjective
experience of the condition (e.g., loss of interest, anxi-
ety). Functional capacity, however, refers to the ability
to perform specific tasks or activities—for example,
interacting appropriately with the public, remembering
pertinent information, adding a column of numbers.

It is the loss of functional capacity that is critical in
the evaluation of a disability claim. Thus, it is necessary
for the evaluator to draw logical connections between
diagnosis, symptoms, and functional impairment, for
example, establishing how depression—manifested by
symptoms such as insomnia, diminished concentration,
and feelings of fatigue—leads to a reduced capacity to
stay alert and focused over the course of an 8-hour
workday, compromising the claimant’s ability to do his
or her job.

Workers’ Compensation Claims

Workers’ compensation is essentially a no-fault sys-
tem of compensating employees for losses due to
accidental injury or illness sustained in the course 
of employment. Whether the injury is due to the
employer’s negligence or the employee’s, the com-
pensation is the same. This reduces the need for pro-
tracted litigation, allowing employers to contain costs

and employees to obtain the needed benefits in a
timely manner. The benefits provided by workers’
compensation include both lost wages and medical
care to treat the injury or illness.

The laws governing workers’ compensation differ in
each state. In all states, employees are compensated for
physical injuries, such as a knee injury caused by lift-
ing a heavy piece of equipment. Employees in most
states are also compensated for physical injuries origi-
nating out of mental stimuli (e.g., ulcers attributed to
job stress) and mental injuries that accompany a physi-
cal injury (e.g., posttraumatic stress disorder following
the loss of an eye). In only a few states are employees
compensated for purely mental injuries, such as panic
attacks resulting from a stressful work environment.

Unlike disability, in workers’ compensation, the key
issue is causality. To be compensable, the claimant’s
injury or illness must be the result of his or her
employment. From the standpoint of assessment, this
requires both establishing the existence of an illness or
injury and ruling out non-work-related causes of the
employee’s difficulties. In the workers’ compensation
system, independent evaluations are referred to as
qualified medical examinations (QMEs). The ques-
tions the QME is typically asked to address include the
following:

1. Did work cause or contribute to the illness or injury?

2. Are there preexisting conditions contributing to the
disability?

3. Is there a need for current or future medical care?

4. Is the condition stable and not likely to improve?

5. Is there permanent impairment?

6. Can the claimant return to his or her regular job?

Evaluation of Disability and 
Workers’ Compensation Claims

Given the subjective nature of psychological condi-
tions, it is critical for the evaluator, when assessing dis-
ability or workers’ compensation claimants, to use a
variety of data sources in forming opinions. These
sources may include (a) a review of relevant medical,
psychological, educational, and occupational records;
(b) collateral information obtained directly from third
parties, such as treating providers, family members, or
coworkers; (c) information obtained from the claimant
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during the clinical interview; (d) information obtained
during the claim investigation; and (e) psychological
and/or neuropsychological test data. It is important
that the evaluator not rely solely on the claimant’s self-
report but view it as one, among many, of the sources
of evaluation data.

Psychological and/or neuropsychological tests are
usually considered an integral component of a disabil-
ity or workers’ compensation evaluation. Test selec-
tion should be determined by the specific referral
questions and the nature of the claimed impairment.
Although most disability and/or workers’ compensa-
tion disputes are resolved without litigation, as with
any forensic evaluation admissibility issues should be
a consideration in test selection. Depending on the
jurisdiction, Frye (general acceptance) or Daubert
(testable, peer-reviewed, known error rate, and gen-
eral acceptance) standards should be taken into
account. Therefore, the best practice is to use tests that
are standardized, objective, valid, and reliable.

Evaluators are typically asked to rule in or rule out
symptom exaggeration or malingering, as claims for
disability and workers’ compensation benefits present
the possibility of secondary gain in terms of financial
remuneration and/or avoidance of work. Although
base rates are difficult to establish, it has been esti-
mated that malingering occurs in 7.5% to 33% of all
disability claims. Methods for assessing symptom
validity include using multiple sources of data, ana-
lyzing patterns of psychological and neuropsycholog-
ical test performance, employing the validity scales
included in standardized psychological tests (e.g., the
F scale on the Minnesota Multiphasic Personality
Inventory–2 [MMPI–2]), administering specifically
designed measures of symptom validity (e.g., the Test
of Memory Malingering, Validity Indicator Profile),
and using structured interviews (e.g., Structured
Inventory of Reported Symptoms, Miller Forensic
Assessment of Symptoms Test). The use of multiple
methods is preferable.

It is important to fully respond to the referral ques-
tions and not add information that is unrelated to or
goes beyond the scope of these questions. Ultimate
issue decisions—such as whether the claimant meets
the policy definition of disability or has a compensable
workers’ compensation claim—should not to be made
by the evaluator. The evaluator’s role is to provide the
referral source with information related to the func-
tional capacity of the claimant or the causality of the
claimant’s condition. Conclusive statements such as

“The claimant is disabled” or “This is a compensable
claim” should be avoided in favor of statements such
as “The claimant’s inability to follow multistep direc-
tions would significantly limit her ability to perform
complex surgical procedures” or “The claimant’s acute
distress disorder was likely precipitated by the armed
robbery that occurred in the workplace.”

At the conclusion of the evaluation, a written report
should be provided to the referral source. This report
should be well organized with data sources clearly
identified. It is helpful to have separate sections sum-
marizing the materials reviewed, the self-reported his-
tory provided by the claimant, information obtained
from collateral sources, behavioral observations, psy-
chological test data, and any other data used by the
evaluator. This should be followed by a discussion of
the evaluator’s impressions and interpretation of the
data. Inconsistencies and gaps in the data should be
noted. Finally, the evaluator should explicitly respond
to each referral question.

It is important to keep in mind that the consumers of
the IME or QME report are insurance company person-
nel and attorneys, not mental health professionals.
Professional jargon, acronyms, and undefined scientific
or medical terms should be avoided. Clear, concise lan-
guage should be used, so that the report is useful to the
reader and not subject to misinterpretation.

Lisa D. Piechowski

See also Detection of Deception in Adults; Expert
Psychological Testimony, Admissibility Standards;
Forensic Assessment; Malingering
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DISPARATE TREATMENT AND

DISPARATE IMPACT EVALUATIONS

Disparate treatment and disparate impact cases involve
actions on the part of an employer that a plaintiff
worker claims are based on the worker’s race, gender,
color, national origin, religion, disability, or age.
Determining damages in these cases should follow the
same practices as those used in tort, sexual harassment,
or ADA (Americans with Disabilities Act, 1990) cases,
with special focus on the employee’s work history.

In civil rights cases, forensic psychologists’ con-
cern is most often focused on emotional damages in
lawsuits brought in relation to claims of sexual harass-
ment or work environments made hostile by racial
prejudice or sexual bias. This entry, however, focuses
on how forensic psychologists may function in cases
involving an employer’s work policies that affect indi-
viduals of a particular class. That is, these are cases
involving the psychological impact of decisions that
employers make about hiring or firing employees or
setting the conditions, terms, compensation, or privi-
leges that employees enjoy. For these decisions to
trigger a lawsuit, they must have differential effects on
individuals of distinct protected classes. The policy or
decision must place one group at a relative advantage
or disadvantage as compared with the other groups.
This entry first provides a context for understanding
how and why these issues may be brought to court.
Next, it considers disparate treatment and disparate
impact as patterns of employer activities. The entry
concludes with a discussion of evaluation issues for
forensic psychologists in these cases.

Historical and Legal Context

Dating back to the Reconstruction period immediately
following the Civil War, the Fourteenth Amendment
to the U.S. Constitution provided for due process and
equal protection under the law for all individuals.
Although this amendment was intended to provide
civil rights protection to African Americans, a series
of subsequent Supreme Court decisions prevented this
amendment from providing substantive change in
civil rights protection for people of color.

It was not until the passage of the Civil Rights Act of
1964 that race and color, along with national origin, sex,
and religion, became truly protected classes. Although

other sections of the act provide for civil rights protec-
tion in arenas such as voting and public accommoda-
tions, Title VII applies to employment and forbids
employers having more than 15 employees from dis-
criminating on the basis of race, color, national origin,
religion, or sex. The relevant portion of the act reads as
follows:

Sec. 2000e-2. Unlawful employment practices
(a) Employer practices
It shall be an unlawful employment practice for

an employer–
(1) to fail or refuse to hire or to discharge any

individual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or
national origin; or,

(2) to limit, segregate, or classify his employ-
ees or applicants for employment in any way which
would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely
affect his status as an employee, because of such indi-
vidual’s race, color, religion, sex, or national origin.

Title VII prohibits retaliation against an employee
for engaging in protected conduct, such as filing a
complaint with the Equal Employment Opportunities
Commission or a lawsuit. It also provides for protec-
tion against discrimination. This protection is best
conceptualized as a conjunction between two things:
(1) membership of the plaintiff in a protected class, as
indicated by that person’s race, color, sex, national
origin, or religion, and (2) actions of the employer to
hire, fire, or alter the conditions, terms, compensation,
or privileges of the worker’s employment. That is, dis-
crimination occurs when the employer does some-
thing to a worker because the employee is, for
example, a woman, an African American, a Sikh, or of
Mauritanian ethnicity.

Other federal laws, including the Age Discrimination
in Employment Act of 1967 (ADEA) (8 U.S.C. § 1324)
and the ADA (42 U.S.C. § 12101) include similar pro-
visions. These laws provide protection against discrimi-
nation based on age and disability, respectively.

Disparate Treatment

An employer may make decisions that directly disad-
vantage individuals from a particular protected class.
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This is intentional discrimination based on the employer’s
belief, perhaps based on prejudice, that one group of
workers will not perform well in a particular job. For
example, for many years, employers would not con-
sider women for many hazardous or physically ardu-
ous tasks, such as firefighting, police work, or working
as roustabouts on oil rigs. People of color were not
considered by some employers to embody the “front-
office look,” which would allow them to work as
receptionists or in public relations jobs. In these set-
tings, employees possessing particular characteristics
were not hired or promoted into particular jobs.

In disparate treatment cases, the plaintiff must
establish two elements: (1) that the employee has suf-
fered adverse action by the employer in the form of
being fired, not being hired, or not being promoted and
(2) a similarly situated employee not in that class was
treated more favorably. An alternative legal theory may
be proven by evidence indicating employer conduct
revealing bias against employees of a particular class.
For example, if an employer used a derogatory epithet
in relation to employees of a particular race, a pre-
sumption of disparate treatment may be made.

However, employers have an opportunity to prove
that the employment actions were decided on a legiti-
mate, nondiscriminatory basis. That is, there may be a
valid reason for individuals of a particular class to be
excluded from a job. For example, religious organiza-
tions may exclude individuals not of that faith from a
particular job. People of one gender may not be cho-
sen for a specific job, such as bathroom attendant or
undergarment fitter.

In situations in which the employer is claiming that
there is a legitimate reason for excluding a particular
group of employees from a job, the employee filing
suit must prove that the supposed legitimate basis
offered by the employer is in fact a pretext for dis-
crimination. That is, although the employer claims a
real-life justification for excluding employees from a
position, the real reason is that the excluded employ-
ees are, for example, male, Jewish, or Korean.

Disparate Impact

In other situations, employers may not clearly intend to
discriminate against a class of employees. Employees
may be placed at a disadvantage because of an
employer policy that, on the face of it, should have no
differential effect on individuals in particular groups.
For example, an employer may have a minimum height

requirement for employees working in an auto parts
depot. Although this requirement would be considered
facially neutral, it would eliminate more women than
men from consideration for the job because women are
typically shorter than men. In another example, a posi-
tion may require individuals to work on Friday nights.
Again, although this job requirement may appear to be
fair, it would disadvantage observant Jews and would
constitute discrimination on the basis of religion.
Disparate impact claims have been brought in cases in
which written tests, such as the Minnesota Multiphasic
Personality Inventory–2 (MMPI–2), or subjective inter-
views were used as a basis for employee selection.

Employers may defend these cases by claiming
“business necessity.” That is, the employer may claim
that the practice is “job-related for the position in ques-
tion and consistent with business necessity” (42 U.S.C.
§ 2000e-2(k)(1)(A)(i)). Courts have been friendly 
to these defenses, especially in cases involving the
ADEA, because in age discrimination cases, salary
level often correlates highly with the age of employees.

Psychological Consultation

In cases of disparate treatment or disparate impact,
the effects of job actions resulting from the alleged
discrimination are the focus of the forensic psychol-
ogist’s attention. For example, if an employee is
fired from a job because of disparate treatment, the
psychologist would focus on the emotional impact of
forcible unemployment. Research indicates that
being fired may have an impact beyond the eco-
nomic implications. One’s job is often considered
the same as one’s identity, and a fired worker may
feel as though not only a source of income has been
lost but also a source of self-esteem. In losing the
job, the employee may suffer the loss of a social net-
work, which may have been based on relationships
with coworkers. Work provides structure for time,
and the loss of that structure may leave a worker with
little to do with his or her day. Unemployment brings
with it a host of changes on the home front, some-
times necessitating the spouse to go to work, or
changes in the family dynamics because of the loss
of one parent’s bread-winning role. Similar changes
may be expected in situations involving failure to
promote or failure to hire.

In all these cases, the psychologist may employ
evaluation techniques commonly used in evaluations
of individuals who have suffered other losses. A review
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of the plaintiff’s vocational history is particularly
important, along with an assessment of the place of the
job in the person’s life. Collateral interviews are espe-
cially important in these evaluations because family
members and friends may provide information con-
cerning changes in self-esteem and lifestyle that may
not be obvious to the plaintiff.

William E. Foote

See also Americans with Disabilities Act (ADA); Forensic
Assessment; Personal Injury and Emotional Distress;
Sexual Harassment
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DISSOCIATIVE IDENTITY DISORDER

Dissociative identity disorder (DID), formerly 
known as multiple-personality disorder, is one of the 
more controversial diagnoses in the Diagnostic and
Statistical Manual of Mental Disorders (fourth edi-
tion; DSM-IV), with there being considerable dis-
agreement over the validity and etiology of the
disorder. Amnesia between identities is central to a
diagnosis of DID. While explicit memory tests often
result in amnesic responding in DID patients, more
objective memory tests often fail to corroborate self-
reports of amnesia between identities. Two perspec-
tives dominate the debate on the cause of DID, with
the traditional view proposing that DID manifests 
as a mechanism for coping with childhood trauma and

an alternative sociocognitive perspective suggesting
that DID is a response to social demands, with an
iatrogenic etiology. The rise in prevalence rates of
DID has led to the increased importance of this diag-
nosis in the court of law. Given the controversy sur-
rounding the validity of the disorder, care should be
taken when considering subjective claims of amnesia,
as these self-reports are not guaranteed to be substan-
tiated by objective laboratory evidence.

The Diagnosis of DID

To meet the criteria for a DSM-IV diagnosis of DID,
two or more distinct identities must be present who
recurrently take control of an individual’s behavior.
These alter identities may have distinct personal his-
tories, names, and abilities (e.g., computer profi-
ciency, literacy) and can even vary in professed sex
and age. This fractionation of identity must also be
accompanied by an inability to recall important 
personal information, beyond that of ordinary 
forgetfulness. This memory loss, termed inter-identity
amnesia, is thought to result from the compartmental-
ization of memory within identities and can manifest
in many ways, such as gaps in time or the discovery of
unfamiliar items in one’s possession.

The properties of inter-identity amnesia can vary.
In a one-way amnesia, communication is asymmetri-
cal, as one identity may be omniscient for the experi-
ences of the other but not vice versa. In a two-way
amnesia, both identities are unaware of each other’s
experiences, memories, and sometimes even exis-
tence. A diagnosis of DID cannot be made if the
symptoms are due to substance use or a general med-
ical condition. DID is diagnosed more commonly in
females than males (from three to nine times more
often) and is often diagnosed in individuals with a his-
tory of other psychiatric diagnoses. Symptom onset
varies, although many individuals report dissociative
symptoms dating back to as early as childhood.

As with most other diagnoses, clinicians rely on
the self-report of patients when diagnosing DID. This
is typically done using either unstructured questioning
or a structured interview such as the Structured
Clinical Interview for DSM-IV Dissociative Disorders
(SCID–D). The Dissociative Experiences Scale (DES)
is another common self-report measure of dissociative
symptoms, which requires individuals to rate their
symptoms on a Likert-type scale, although the DES
cannot confirm the diagnosis of DID.

Dissociative Identity Disorder———227

D-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 227



Given the centrality of amnesia to DID, evidence of
inter-identity amnesia is essential to a diagnosis.
Caution is warranted when interpreting self-reported
symptoms of amnesia, however, as research using
objective measures of memory reveals an inconsistent
picture that does not consistently corroborate the sub-
jective symptoms reported by patients. Studies that
have examined memory transfer across identities have
provided mixed results, typically finding that some
memories are shared between reportedly amnesic iden-
tities while other memories are not. It has been pro-
posed that these differences in memory transfer depend
on whether the memories are explicit versus implicit.
Explicit memory tests require conscious recollection
and typically produce amnesia between identities. For
example, an amnesic identity may deny any memory of
words presented to another identity when asked to
recall them. In contrast, implicit memory tasks rely on
the premise that prior experiences can influence subse-
quent behavior independent of conscious awareness—
such tasks often show memory transfer. Although the
amnesic identity may claim to not recognize the words,
given an implicit test, such as a word-stem completion
task, he or she may perform in a manner that suggests
memory of the words on some level, typically assumed
to be implicit and unconscious.

This pattern of amnesia on explicit but not implicit
tasks is not unlike that found in organic amnesia. 
This pattern has alternatively been interpreted as a
response to situational expectations, where individu-
als modify their response patterns in conformance
with their expectations about how a person with inter-
identity amnesia should respond. Explicit memory
tests, unlike implicit tests, are typically obvious
assessments of memory, and amnesic responding on
explicit tests could result from motivated compliance
with expectations. Implicit memory tests, in contrast,
tend to be less transparent measures of memory and
are less susceptible to manipulation.

Given the inconsistent findings of memory transfer,
and also the controversy surrounding the disorder,
inter-identity amnesia should ideally be verified by
objective tests of inter-identity amnesia that do not
rely solely on self-report. Some investigators have
attempted to objectively assess memory by using psy-
chophysiological measures such as brain electrical
recordings or by creating paradigms where amnesia is
difficult to simulate. These methods have typically
demonstrated that memories transfer across identities
despite self-reports of amnesia. Moreover, one study

has suggested that this memory transfer is conscious
and explicit. Therefore, although a phenomenological
experience of memory loss may be reported by DID
patients, this amnesia cannot always be verified by
objective memory tests. Given the centrality of inter-
identity amnesia to a DID diagnosis and the current
reliance on uncorroborated self-report measures,
increasing importance needs to be placed on using
objective tests of memory to make an accurate diagno-
sis of DID.

The Controversy

Controversy surrounds DID, as many skeptics question
the validity of the disorder. Research on the properties
of inter-identity amnesia has led to conflicting find-
ings, as detailed above. In addition, critics of the disor-
der highlight the many changes that have occurred in
prevalence rates and symptom presentation over time.
Historically, DID has been an infrequently diagnosed
disorder, with only a handful of cases being reported
until the 1900s. However, rates of diagnosis skyrock-
eted in the 1980s, with prevalence rates numbering in
the thousands. DID was popularized in the media
around this same time by movies such as The Three
Faces of Eve and Sybil. It has been suggested that this
exponential increase in diagnoses is mostly circum-
scribed to specific cultures such as North America,
with the majority of diagnoses believed to be attribut-
able to a small percentage of psychologists.

In addition to the increasing prevalence rates, the
nature of symptoms has evolved. Earlier DID patients
commonly reported only a few identities and often
needed a period of transient sleep to switch between
identities. In contrast, present-day DID patients typi-
cally report approximately 15 alters and the ability to
voluntarily switch among identities. These diagnostic,
cultural, and symptomatological inconsistencies have
incited an ongoing debate about the validity of
reported symptoms, resulting in two competing etio-
logical interpretations.

Perspectives on Causal Mechanisms

Two perspectives dominate the debate on the cause of
DID. The posttraumatic interpretation of DID, also
termed the disease model, conceptualizes the disorder
as a posttraumatic condition resulting from childhood
abuse, as the majority of DID patients report a history
of child abuse. This perspective suggests that the 
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generation and compartmentalization of multiple iden-
tities is manifested as an adaptive strategy that allows
the individual to cope with trauma. Consonant with
this theory, some DID patients report symptoms simi-
lar to those found in posttraumatic stress disorder,
such as nightmares, flashbacks, and increased startle
responses. The disease theory attributes the rise in
prevalence of DID to more accurate diagnoses by clin-
icians as a result of increased awareness of childhood
abuse and its psychiatric sequelae, greater acceptance
of the disorder, and a more in-depth focus on previ-
ously overlooked symptoms. According to this expla-
nation, certain physicians in specific cultures are
becoming sufficiently familiar with the disease to
accurately diagnose those symptoms of DID that pre-
viously went undiagnosed or misdiagnosed.

Critics of this disease model question the fidelity of
memories of abuse reported by DID patients. Such
reports are almost exclusively retrospective, and it has
been firmly established that childhood memories are
susceptible to distortion. In addition, critics suggest
that a belief in the disease model may lead clinicians
to specifically search for dissociative symptoms in
clients with a known history of abuse or for memories
of abuse in a client presenting dissociative symptoms,
inflating the correlation between DID and memories
of abuse. Techniques known to facilitate memory dis-
tortion, such as hypnosis, have been used by some
clinicians, resulting in questions about the validity of
uncovered memories of abuse and the existence of
alter identities. Often, memories of abuse are uncov-
ered in therapy, leading many to challenge the veridi-
cality of these memories and point to a theory of a
therapist-induced iatrogenic etiology.

An alternative perspective to the disease model,
termed the sociocognitive model, proposes that DID is
a socially influenced construction that is legitimized
and maintained through social interactions. According
to this theory, as the disorder has become more widely
accepted, DID patients have learned how to present
themselves as having multiple identities. Patients form
a belief as to how others expect them to act and behave
accordingly. This theory suggests that therapists play a
large role in the generation and maintenance of this
disorder through the use of suggestive questioning, the
provision of information about how patients with the
disorder should act, and the legitimization of the disor-
der. This sociocognitive perspective suggests an iatro-
genic etiology, proposing that the disorder is generated
by the client in response to the suggestive questioning

and expectations of the therapist. This view does not
assume that a DID patient is consciously faking symp-
toms but instead speculates that dissociative symptoms
are manifested as a way for individuals to view them-
selves in a way that is congruent with what they
believe is expected of them. Often a patient seeks ther-
apy to deal with unspecified psychological distress,
and the expression of dissociative symptoms can result
in a DID diagnosis, which may bring relief, explana-
tions, and the potential for treatment. Thus, symptoms
can be created and experienced by the patient as veridi-
cal in that DID patients interpret their normal life
experiences from the viewpoint of a fractionated self.
According to the sociocognitive model, an increase in
the popularity and social acceptance of the disorder
has led to greater manifestations of DID symptoms 
by highly suggestible individuals. Supporting the
sociocognitive model, studies have found that alternate
personalities can be generated and maintained by indi-
viduals with no psychiatric history when undergoing
suggestive questioning.

Forensic Implications

Given the rising numbers of individuals diagnosed
with DID, it is no surprise that the controversy sur-
rounding DID has carried over into the courtroom.
DID diagnoses have been used as a defense for indi-
viduals charged with crimes including kidnapping,
forgery, drunk driving, and rape, with varying out-
comes. Defendants with DID have pleaded innocent
for crimes that they do not remember, purportedly
committed by other identities. These defense pleas
raise the question as to whether an individual can be
held legally responsible for a crime committed by
another alter not under the control of the dominant
identity. The validity of the DID diagnosis is central to
the debate over whether a DID patient should be con-
sidered as one unitary individual or as a conglomerate
of multiple identities and, in the latter case, whether
these distinct identities can be individually and disso-
ciably culpable of a crime. Inter-identity amnesia is
another important aspect of this debate, raising the
question of whether an individual can be held crimi-
nally responsible for a crime committed by another
identity of which he or she has no memory or aware-
ness. As demonstrated by the inconsistency in the
courtroom verdicts, this debate has not been resolved.

A DID diagnosis has additional ramifications for
the legal system. Legal suits have been brought
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against clinicians for either falsely diagnosing or fail-
ing to diagnose the disorder. Alter identities have
asked for separate legal representation and have been
asked to give sworn testimony. The age of the accused
alter identity has also been used as an argument to
determine whether the patient is tried in a juvenile or
an adult court, and a DID diagnosis can affect deci-
sions about competency to stand trial.

Taking into account the exponential increase in
diagnosis rates, it may be that veridical cases of DID
are interspersed among many others that do not com-
pletely fit the diagnosis and that are the iatrogenic
result of misdiagnoses, suggestive therapy, or demand
characteristics. Intentional malingering or exaggera-
tion of deficits should also be a consideration, espe-
cially in situations with important consequences, as in
the case of litigation. Given the controversy over the
validity of the disorder, care needs to be taken when
making a diagnosis of DID. Self-report measures of
memory loss, commonly used for diagnosis, have not
always been corroborated by more objective measures
of memory, suggesting that the subjective amnesia
experienced by the individual may not correspond
with the objective experience of amnesia. Thus, cau-
tion should be used in evaluating or admitting claims
of amnesia in cases of DID, especially in the court-
room where the ramifications of a faulty diagnosis are
high. Since inter-identity amnesia is a necessary crite-
rion for a diagnosis of DID and can play an important
role in the courtroom, an objective determination of
such amnesia is critical and should be necessary to
confirm a diagnosis of DID.

Lauren L. Kong and John J. B. Allen
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DIVORCE AND CHILD CUSTODY

Divorce is exceedingly common in the United States,
and it can have long-ranging effects on all parties
involved, particularly children. In those relatively rare
circumstances in which child custody issues cannot be
resolved by the parents, the process can become even
more contentious and emotional and ultimately end up
in the court system. To inform its decision making in
these contested cases, courts may appoint mental health
examiners to evaluate families and either recommend a
specific custody decision or provide detailed informa-
tion about the factors affecting a child’s development
within potential custody environments. Custody evalu-
ations are thought to be perhaps the most complex and
acrimonious referral questions addressed by forensic
examiners. Research has begun to identify those 
areas that most affect children’s adjustment following
divorce, so that psychologists may focus their evalua-
tions on these areas in the future. Many questions
remain, however, concerning how best to characterize,
quantify, and predict what constitutes the best outcome
for children in relation to custody.

Divorce and Its Aftermath

Of children from married parents in the United States,
more than 40% will experience the effects of divorce.
An untold, but likely larger, percentage of children
who are born to cohabitating but unmarried parents
also will experience the separation of their parents.
Evidence suggests that at least a quarter of separating
parents will experience substantial conflict concern-
ing child custody. Despite this, the majority of cus-
tody decisions are resolved by parents without
resorting to litigation. The use of alternative resolu-
tion techniques, such as divorce mediation, appears to
be increasing as a means of resolving contested cases,
rather than resorting to judicial determinations.

The courts typically may choose from a variety of
different forms of custody that are thought to best serve
the child. Most states differentiate between physical
custody, which relates to the time spent with parents,
and legal custody, which refers to rights regarding 
decision-making capacities (e.g., schooling, medical
care). The majority of children appear to live primarily
with their mothers, although there is some evidence of
increasing residence with single fathers. Joint physical
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custody, the effects of which have been widely debated
since the 1980s, appears to be relatively uncommon. Of
note, custody arrangements appear to evolve over time,
with actual living situations not necessarily correspond-
ing with the initial legal agreements.

Legal Standards

All U.S. jurisdictions determine custody using the
“best interests” standard, wherein custody is granted
in accordance with the promotion of circumstances
that ostensibly are in the best interests of the children.
In practice, this standard has been found to be vague
and difficult to apply. Some states have begun to oper-
ationalize the term best interests by identifying spe-
cific factors that have an impact on a child’s welfare.
In turn, these factors become the specific focus of the
custody evaluation process.

Custody standards for many states are informed by
the Uniform Marriage and Divorce Act (1979), which
specifies various factors on which the best interests stan-
dard for a specific child should be based (e.g., the inter-
action and interrelation of the children and their parents).
Although the specific standard differs from state to state,
some evidence of standardization has begun to emerge.
For example, state codes typically require an evaluation
of each parent’s current status (e.g., employment, parent-
ing skills), history (e.g., in terms of caretaking, sub-
stance abuse, spousal abuse), and psychological health
(e.g., ability to be flexible, general mental health). The
courts also are to consider the wishes of the child con-
cerning placement if the child is developmentally able to
express such wishes. In addition, the courts may flexibly
consider any other factors found to be relevant. Of note,
some authorities have questioned the heavy emphasis on
what are ostensibly in a child’s best “psychological”
interests rather than on factors such as economic, educa-
tional, or medical well-being.

Although the states have attempted to identify
important types of information on which to base cus-
tody decisions, they do not limit the methods through
which this information is gathered. For example, exam-
iners typically are not constrained in their choice of
evaluation approaches or tests. Likewise, courts do not
have standard formulae for weighting the evidence pro-
vided. Such plasticity in the actual application of the
law prevents courts from being locked into a formula
that inadequately reflects the complexity and variety of
the custody situations that they encounter, but it also

has raised criticisms concerning the lack of direction
provided and the potential for subjective biases to enter
into the decision-making process.

Professional Standards of Practice

Mental health experts are involved in custody cases in
various roles, such as mediators, examiners, and thera-
pists. The role of the examiner has been argued to be
exceedingly difficult and one fraught with dispropor-
tionately high rates of malpractice claims. In recogni-
tion of the importance and difficulty of the examiner’s
role, several organizations have published professional
guidelines to inform and direct the various participants
in the divorce and custody process. For example, the
American Psychological Association (APA) has pub-
lished guidelines for psychologists to apply in child
custody evaluations during divorce proceedings. These
guidelines are primarily an extension of the profes-
sional ethics code to custody matters. They delineate
the examiner’s responsibility in terms of disclosing the
forensic (rather than therapeutic) role to the participants
in the evaluation, representing the child regardless of
who engaged the examiner’s services, and using current
best practices when carrying out the evaluation.

The Association of Family and Conciliation Courts
has also published standards of practice for child cus-
tody evaluations. More extensive than the APA guide-
lines, this document recommends specific areas that the
examiner should evaluate. The American Academy of
Child and Adolescent Psychiatry has provided the most
detailed guidelines for both the process to be used and
the content to be addressed by the custody examiner.

The Process of Conducting 
Child Custody Evaluations

Custody evaluations may involve a variety of data col-
lection techniques, including psychological testing,
interviews, and direct observation of the parties.
Procedures vary across jurisdictions and according to
the examiner’s preferences. Although examiners may
be retained by one party in the dispute, more com-
monly the court appoints a mental health professional
to develop an impartial evaluation of all parties. The
examiner frequently begins by gathering collateral
information about the history of the case, as well as
about the parent’s financial and employment history,
medical records, and school records.
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Most evaluations by psychologists include the use
of psychological tests, although there is no standard-
ization in the field concerning which tests to use or
how to interpret and apply the data derived from them.
Surveys of examiners indicate that most include 
the Minnesota Multiphasic Personality Inventory–2
(MMPI–2) in their assessment of adults. Measures of
intelligence are frequently given to both adults and
children. A significant proportion of examiners also
use projective tests with adults and children, some of
which have been designed specifically for use in child
custody evaluations. The conceptual/theoretical basis
and psychometric adequacy of these instruments, par-
ticularly those designed solely for use in custody
cases, have been questioned by various authorities.
More generally, the use of standard “objective” tests
such as the MMPI–2 and intelligence tests has been
questioned, in that the connection between the test
results and the legal question (e.g., what is in a child’s
best interests) may be unclear or, at best, indirect.

Examiners usually interview the parents and the
children, and they may interview others who are close
to the family or who have specific, meaningful infor-
mation to provide. Information of interest includes the
behavioral patterns of the parent, his or her parenting
strengths and weaknesses, and his or her current emo-
tional state. The examiner gauges the degree of com-
mitment and groundwork evidenced with regard to
realistically preparing for custody. In-depth informa-
tion is sought regarding the parent’s relationship with
each child, as well as how he or she currently interacts
with the other parent. When interviewing children, the
examiner assesses their relationship with each parent,
their current emotional and behavioral functioning,
and their social/educational history. Although young
children usually are not asked to express custody pref-
erences, older children may be asked to describe what
living situations they would most prefer.

Direct observation often is valued for providing
more data about how the child and parent interact
together. For example, the examiner may have the child
and parent perform a structured task and evaluate how
well they interact together. Some examiners use natu-
ralistic observations, wherein they visit the home and
see how the parent-child dyad interacts in that setting.

Research on Divorce and 
Child Custody Outcomes

Custody evaluations can be informed by research from
multiple domains. Examiners should be familiar with a

wide variety of research findings and incorporate the
best data in the evaluation process. Relevant areas of
research include the influence of parents on their
children’s development, mental disorders and parenting,
mental disorders and children, the impact of specific
parenting practices on child development, the impact of
divorce on parents and children, the impact of parental
conflict on children’s adjustment, parenting after divorce,
economics and remarriage, the impact of access to the
noncustodial parent, and the impact of the type of cus-
tody arrangement on children’s development.

A voluminous literature exists concerning how
children respond to parental separation and divorce.
Unfortunately, clear and unequivocal conclusions
(which might lead to straightforward recommenda-
tions in contested custody cases) typically are the
exception rather than the rule. As such, this summary
highlights trends in this literature, with the qualifica-
tion that these general trends belie considerable vari-
ability at the individual level.

At the most basic level, divorce appears to be associ-
ated with modest increases in an array of short- and
long-term negative outcomes for children, including
externalizing behavior problems, depression, school dif-
ficulties, poorer relationships with parents (particularly
fathers), and subsequent romantic relationship dysfunc-
tion. Of considerable importance, the causal effect of
divorce per se on these outcomes is not well understood,
with various other factors possibly explaining these neg-
ative outcomes. For example, research suggests that the
level of parental conflict exhibited may be more impor-
tant in terms of predicting children’s adjustment than is
the experience of divorce itself. Also of note, some
recent research suggests that divorce may actually result
in improved functioning, at least among children from
“high-conflict” families. Children whose families are
cordial following the divorce tend to be psychologically
healthier than those from high-conflict families.

To promote better outcomes for children, many
states now encourage families to use mediation and
other nonadversarial methods of working through the
divorce and custody arrangements. Some evidence
suggests that the use of mediation helps families
emerge from the process in a healthier manner. For
example, postdivorce conflict tends to be lower in
families using mediation than in control groups.
Likewise, noncustodial parents appear to be more
likely to maintain regular contact with their children
after divorces that employ mediation.

Researchers are currently investigating the impact
of the amount of contact with the noncustodial parent
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on the adjustment of the children. Early findings sug-
gest that economic support is more important than the
amount of contact between the parent and children.
Although the amount of contact does not appear to
predict children’s future well-being, the consistent
payment of child support does.

Further complicating our understanding of the causal
role of divorce on subsequent negative outcomes,
research has suggested that there is a “nonrandom selec-
tion” into divorce, such that many of the problems iden-
tified in children of divorce were present prior to the
separation. Some evidence even has suggested that
genetic effects may play a role, although genetic factors
do not explain all of the variance in these outcomes.
Finally, some authorities have highlighted the impor-
tance of distinguishing between the high levels of emo-
tional distress caused by divorce and the relatively lower
levels of psychological disorder that seem to be attribut-
able specifically to divorce. Although serious psycho-
logical impairment is a relatively infrequent outcome,
painful memories, emotional turmoil, and negative
appraisals of the experience are quite common.

M. Catherine Dodson and John F. Edens
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DOCTORAL PROGRAMS IN

PSYCHOLOGY AND LAW

Doctoral programs are the most prominent educa-
tional path for training scholars in psychology and

law, providing training for many students interested in
the core areas of these disciplines. There are a variety
of training models aimed at educating students in both
disciplines, but there is lack of agreement about the
best model. However, recommendations have been
made for the core objectives that should be present in
any doctoral program. Regardless of the training
model, there are a variety of employment opportuni-
ties available for graduates of these select programs,
and students applying to them should be aware that
admission can be very competitive.

Psychology and law is one of the fastest growing
areas in all of psychology. This tremendous growth is
obvious in the continued expansion of psychology into
the courts, the establishment of professional organiza-
tions such as the American Psychology-Law Society
(AP-LS), the number of professional journals devoted
specifically to psychology and law or publishing psy-
chology and law–related articles, and the increasing
number of graduate programs designed to train
students. Doctoral programs award the highest degrees
possible in psychology and law, the Ph.D or the Psy.D.
The Ph.D. is typically seen as a research-based degree,
and the Psy.D. is seen as a practice-oriented degree
with less emphasis on students conducting indepen-
dent research and more emphasis on issues such as
assessing and treating mental illness. Although doc-
toral degrees are not necessary to work in psychology
and law, they are frequently preferred for employment
in many areas. This entry focuses on describing some
of the specialty areas available in doctoral programs,
evaluating the different training models and training
areas of these programs, suggesting some of the
employment opportunities, and briefly describing the
admission process for those individuals interested in
obtaining a doctorate in psychology and law.

Doctoral Program Specialty Areas

A marked increase in the number of doctoral pro-
grams in psychology and law over the past 30 years is
a clear indication of the tremendous recent growth in
this specialty area. The University of Nebraska is typ-
ically credited with establishing the first doctoral pro-
gram in psychology and law in the early 1970s.
However, since then, more than 20 doctoral programs
with a significant emphasis on psychology and law
have been established across Canada and the United
States. AP-LS publishes a comprehensive list of 
these programs on its Web site. The list of doctoral
programs in psychology and law is as extensive and
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varied as the available specialty areas and their mod-
els for training students.

There are typically five predominant specialty areas
of psychology represented in doctoral programs: cog-
nitive, developmental, social, community, and clinical.
The cognitive, developmental, and social are consid-
ered as nonclinical areas of psychology. Programs in
these areas do not train students to assess or treat men-
tal illness but instead focus on research and teaching.
Clinical doctoral programs examine the role of mental
health on different aspects of the law, and community
psychology programs may have a clinical or a nonclin-
ical focus. Whatever the broad training differences,
there may be overlap between the topics studied by
nonclinical and clinical psychologists.

Cognitive psychologists focus on human percep-
tion and memory. Cognitive psychologists who work
in psychology and law focus on topics such as eyewit-
ness identification, repressed memories, and the
detection of deception. A cognitive psychologist may
be interested in the different factors that influence
eyewitnesses’ ability to accurately recall the events
surrounding a crime, such as their level of stress, the
racial identity of the perpetrator, the presence of a
weapon, or the way a police lineup is conducted.

Developmental psychologists examine the issues
that normally affect children or adolescents but are
increasingly focusing on the entire developmental
process, including old age. Developmental psycholo-
gists trained in psychology and law may study topics
involving the suggestibility of juveniles when inter-
viewed or testifying, the ability of juveniles to make
legal decisions, or the impact of divorce and separa-
tion. For example, a developmental psychologist may
study whether adolescents have the same ability as
adults to understand the criminal charges they are fac-
ing and whether their comprehension influences their
ability to assist in their legal defense.

Social psychologists examine the influence of oth-
ers or groups on the decisions people make. Social
psychologists are interesting in topics such as jury
decision making, jury selection, and the credibility of
witnesses. Social psychologists have found that cer-
tain characteristics of a jury alter the likelihood of a
legal verdict. For example, the size of a jury may vary,
depending on the nature of the trial and the jurisdic-
tion. Social psychologists have discovered that the
smaller the jury, the less those jurors will deliberate
and the poorer their accurate recall of trial related
information.

Community psychologists are interested in the way
society interacts with the individual. Community psy-
chologists interested in psychology and the law focus
on the manner in which the law affects the people it is
designed to protect or help. A community psycholo-
gist may examine the effects of a change in a specific
law—for instance, whether decreasing the blood alco-
hol limit for driving under the influence of alcohol
increases or decreases the number of alcohol-related
deaths—or the general impact of health care programs
on the people they intend to target.

Clinical psychologists assess and treat individuals
who are mentally ill or have psychological difficulties.
Clinical psychologists interested in psychology and
law focus on the mental health aspects of criminal and
civil law. Clinical forensic psychologists may conduct
risk assessments of violent offenders, evaluate defen-
dants for competency to stand trial or insanity, assess
whether someone involved in a lawsuit over an auto-
mobile accident suffers from posttraumatic stress dis-
order, or be involved in a child custody dispute after a
marital separation. A student attending a doctoral pro-
gram in psychology and law is typically interested in
at least one of these areas, but there are a variety of
models or ways by which a doctoral student may be
educated in any of them.

Training Models in Psychology 
and Law Doctoral Programs

No matter what the specialty area, the ways in which
a student is trained in these doctoral programs are sig-
nificant. Doctoral programs in psychology and law are
joint-degree programs or specialty programs in psy-
chology and law or provide a minor or emphasis in
psychology and law. There is no agreement about the
superiority of any of these training models. Each
approach presents unique advantages and disadvan-
tages that any student should consider.

Joint-degree programs enable the student to receive
both a degree in psychology, typically a doctoral
degree (Ph.D. or Psy.D.), and a law degree, typically a
J.D. Although the doctoral degree and the J.D. are the
standard degrees awarded in joint-degree programs,
the oldest joint-degree program, at the University of
Nebraska, also offers a master’s degree in psychology
(M.A.) and a master’s degree in legal studies (M.L.S.)
in combination, corresponding to Ph.D and J.D. There
has been an increase in joint-degree programs, so that
several universities now offer them. The joint-degree
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programs tend to be extremely competitive because a
student must have the ability to complete advanced
degrees in two very different and demanding disci-
plines. The goal of these joint-degree programs is not
to simply train someone in both law and psychology
but to integrate that training. This approach means that
students alternate their formal coursework between
psychology and law to better understand the interac-
tion between the two fields.

The benefit of this training model is that it allows
for the true integration of the divergent disciplines.
This integration may better allow the graduates to
identify aspects of the law that could benefit from a
sophisticated psychological investigation. The simul-
taneous exposure also may increase the familiarity an
individual feels in examining issues from both per-
spectives. The joint degree may open up a variety of
different employment possibilities that training in one
field does not offer. A graduate of a joint-degree pro-
gram may be able to work as an attorney for a law
firm, as a clinical psychologist, or as an academic in a
law school or psychology department. However, there
are several disadvantages to joint-degree programs.
There is the additional time and financial expense
required for attending these programs because one has
to complete two rigorous advanced degrees without
being employed full-time. In addition, simply obtain-
ing two advanced degrees in two different disciplines
does not automatically mean additional employment
opportunities. Graduates of these programs often
struggle with the question of whether they are psy-
chologists or attorneys and with proving one or the
other to a prospective employer.

Specialty programs in psychology and law offer
only doctorate degrees in psychology but typically have
the same depth of training in psychology and law as
joint-degree programs. Students in these programs still
take specially designed courses in psychology and law,
maybe even take some law classes, participate in
research on different psycholegal topics, or participate
in clinical practicums in prisons or forensic hospitals.
Students in specialty programs are allowed more flexi-
bility in designing their program of study than those 
in joint-degree programs but are still considerably
immersed in psychology and law. They also are able to
do so while spending less time in school. However,
students in these programs may not have the same flex-
ibility in terms of employment or understand all the
areas in which psychology and law interact, because of
their more narrowly focused training. As a result, they

may lack some sophistication in applying psychology
to legally relevant issues.

The third model for training in psychology and law
is the psychology and law minor. These programs do
not offer the same depth or breadth that the other two
training models offer. Students in these doctoral pro-
grams usually work with a professor in one of the five
specialty areas and conduct research on a psychology
and law–related topic or engage in some forensic clin-
ical work. These students may take specialty courses
related to psychology and law, but their primary train-
ing is in their specialty area (e.g., cognitive). These
programs offer some experience in psychology and
law but do not allow the interested student to become
an expert in the interdisciplinary field.

Training Areas and 
Objectives in Doctoral Programs

By 1995, the field of psychology and law recognized
that there was a great deal of diversity in the training
models for psychology and law programs, and there
was some concern about future training. As a result, the
National Invitational Conference on Education and
Training in Law and Psychology was held at the
Villanova Law School. The conference attendees
worked in several different areas related to both under-
graduate and graduate training in psychology and law.
One of those groups focused on the specific objectives
doctoral programs in psychology and law should have
in training psycholegal scholars. The conference did
not endorse any of the training models previously iden-
tified but did identify five areas that they believed were
crucial in the development of psycholegal scholars.

First, doctoral programs should train students 
in substantive psychology. Substantive psychology
encompasses the foundational areas of psychology,
such as biological, cognitive, developmental, person-
ality, and social psychology. It also includes an aware-
ness of the professional and ethical issues that arise
when working in psychology. In addition to these
foundational topics, doctoral programs should encour-
age awareness of the cultural and social forces that
work to shape our view, especially since many gradu-
ates of these programs will shape social policy.

Second, these programs should emphasize training
in research design and statistics. The conference
attendees suggested that because one of the strengths
of graduates of psychology and law programs was
their ability to apply different psychological methods
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to legal issues, it was important for students to have a
foundational knowledge in the area. Students should
get experience in performing research both in the lab-
oratory and in a real-world setting. They should also
be familiar with rudimentary and sophisticated statis-
tical techniques.

Third, doctoral programs should encourage the
acquisition of legal knowledge. Acquiring legal
knowledge does not simply mean that students should
be familiar with the law but that they should be com-
fortable and able to act as active participants in an
interdisciplinary field with psychologists, lawyers,
and judges. Doctoral programs that offer this type of
training will allow their graduates to better address
legal questions in ways that are psychologically
meaningful and legally relevant.

Fourth, doctoral programs training psycholegal
scholars should train them in substantive legal psy-
chology. An education in substantive legal psychology
should comprise coursework across a variety of differ-
ent topics and domains. This approach should give
students an understanding of the integration of the two
disciplines by encouraging them to read empirical and
nonempirical work in the area, examine some of the
historical underpinnings of the application of psychol-
ogy to the legal arena, and become familiar with the
role of specific statutes and case law in social science.

Finally, the conference recommended that one of
the crucial objectives in training doctoral students
should be immersion in scholarship and training.
Doctoral programs should educate students in con-
ducting their own original research and scholarship.
Students should present at scholarly conferences and
publish in professional journals. This experience
should culminate with their doctoral dissertation in an
area of interest to them. Training should not be con-
fined to production of scholarship but should also take
place in real-world settings.

Employment Opportunities for
Graduates of Doctoral Programs

There are a host of different employment opportuni-
ties for students who graduate from psychology and
law doctoral programs. However, the employment
opportunities depend on the specialty area, the train-
ing model, and the available opportunities in the doc-
toral programs. One of the most common areas of
employment for graduates of doctoral programs in
psychology and law is academia. Many graduates of

these programs become professors in undergraduate
and graduate departments. They continue to teach and
conduct research and scholarship with students who
have similar interests. Because of the interdisciplinary
nature of psychology and law, graduates may teach in
psychology departments, law schools, criminal justice
departments, or a variety of other social science
related areas.

Clinically trained graduates may be employed as
forensic clinicians. They may work in prisons, foren-
sic hospitals, or private practice, conducting evalua-
tions and providing treatment for individuals with
mental health issues. For example, a forensic clinician
may run a group for individuals who have been con-
victed of sexual assault to reduce the likelihood that
they will sexually re-offend when they are released
from prison. The clinician also may conduct an evalu-
ation to assist the court in determining whether a
defendant is competent to stand trial or is not respon-
sible by reason of insanity. Forensic clinicians are rou-
tinely called on to testify in court as expert witnesses
in order to explain their findings to judges and juries.

Some graduates of doctoral programs in psychol-
ogy and law work as trial consultants. Trial consulting
includes a wide range of activities, such as preparing
witnesses to present themselves in the best possible
manner, educating attorneys on presentation of their
evidence, and selecting juries. Trial consultation
involves the direct application of psychological
knowledge to the practice of law. Trial consultants
may work for one of the many large trial consulting
firms, work internally for a large law firm, or have a
primary position as an academic while providing trial
consultation as a secondary part of their job.

Other graduates of doctoral programs in psychol-
ogy and law solely conduct research in the area. Some
researchers function primarily as policy evaluators
and work for state agencies, where they may assess
the ongoing effectiveness of sex offender treatment,
evaluate the impact of a child welfare program, deter-
mine whether the detention of juveniles in a juvenile-
only facility is more effective than their detention
along with adult offenders, or identify psychological
research that is relevant when a state or the federal
government is proposing new legislation. Researchers
also may work for federal agencies such as the Secret
Service or the Federal Judicial Center to assist law
enforcement and the courts by conducting research on
violence prediction or various issues relevant to the
federal courts.
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Applying for Admission 
to Doctoral Programs

Applying for admission to doctoral programs in psy-
chology and law does not require special qualifica-
tions above those required for admission to a doctoral
program in any area of psychology. Psychology and
law doctoral programs are looking for applicants 
with outstanding undergraduate grades, impressive
Graduate Record Exam (GRE) scores, excellent let-
ters of recommendation, experience in conducting
research, and demonstration of a genuine interest in
the field of psychology and law. However, applicants
to doctoral programs in psychology and law should
be aware that the process is extremely competitive for
the most established programs. For example, for the
most competitive programs in psychology, clinical
Ph.D. programs, the acceptance rate typically is
around 10%. There is no reason to believe that the
acceptance rates at the most competitive programs
are any lower for forensic clinical students, and in
fact, they may even be more competitive because of
the increased interest in the area and fewer available
spots. Furthermore, because there are only a few
joint-degree programs and students must possess the
motivation and intellectual ability to complete two
advanced degrees, they are likely to be extremely
competitive. There are also doctoral programs that
are less competitive or even master’s programs that
may be viable options for individuals who do not pos-
sess the qualifications or ability to gain admission to
the well-established doctoral programs in psychology
and law.

Matthew T. Huss
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DOMESTIC VIOLENCE

See INTIMATE PARTNER VIOLENCE

DOMESTIC VIOLENCE COURTS

Domestic violence courts (DVCs) are specialized court
settings that deal predominantly with cases involving
domestic violence. They have emerged in different
state, regional, and national contexts, giving rise to dif-
ferent operational styles and models. For example,
courts may sit full or part-time and deal with different
levels of offense seriousness and all or various aspects
of case progression (pretrial review hearings, trials,
sentencing and/or monitoring of offenders). Regardless
of the operational style, the philosophy guiding these
courts is that domestic violence is a crime that poses
particular difficulties for both the victim and the crimi-
nal justice system; therefore, a specialized method of
dealing with these cases is necessary. This entry
describes the operation of DVCs in the United States,
Canada, and the United Kingdom. It establishes the
defining features of these courts and reviews the
research relating to how specialization has changed
their processes, outcomes, and overall effectiveness.

Domestic Violence 
Courts in the United States

Court specialization in the United States is grounded in
“problem-solving” or “therapeutic” approaches to
domestic violence. The problem-solving approach
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provided impetus for the development of the first spe-
cialist courts in Florida. The courts were believed to
increase efficiency, and most criminal justice practi-
tioners felt that the judicial and prosecutorial expertise
resulting from specialization had a positive effect on
the system for handling cases and helped reduce recidi-
vism. Specialist courts also began to be developed in
New York, initially based on the criminal “cluster
court” model, whereby criminal cases involving domes-
tic violence matters are assigned to a dedicated session
for domestic violence cases only. The dedicated listing
of cases facilitates the allocation of specialist judges
and prosecutors and independent advocacy support for
victims. The involvement of advocates was found to
enhance the quality of information available to the
prosecution and increase the likelihood of victims
remaining committed to the prosecution. Some courts
in New York progressed from the criminal cluster court
model to a combined civil/criminal model, realizing the
benefits of the latter, in particular for ensuring judicial
consistency in relation to all orders. For example, hav-
ing a divorce proceeding and a criminal assault case
heard in a combined court would promote the ideal of
“one family, one judge.” While the development of
DVCs can be driven primarily by system needs such as
effective case management and efficient use of resources,
other key objectives include increasing victim safety
and perpetrator accountability. Practitioners feel that
these courts are more responsive to victims’ needs and
provide improved enforcement and better services for
perpetrators.

By the late 1990s, a plethora of DVCs were in
operation in the United States, and various attempts
were made to compare them with a view to identify-
ing good practice. One such review was undertaken by
the National Center for State Courts, which estimated
that there were more than 300 courts with some spe-
cialized court structures, processes, or practices dis-
tinct to domestic violence in the United States;
however, the review found much variation in court
processes and a lack of systematic evidence of their
benefits. The report identified cultural and organiza-
tional problems that hindered the development of
DVCs. Other concerns included the views that the
pursuit of efficiency may result in “assembly-line jus-
tice” and that the promotion of information sharing
may be detrimental to victims in some cases (e.g.,
where custody issues were involved). But the benefits
of specialization were clear, in terms of increased
judicial understanding of domestic violence issues,

perpetrator accountability, and more comprehensive
support provided to victims.

The core “components” of effective DVCs were
identified from the review. These include advocacy
services for information exchange between the victim
and the court, the coordination of partner agencies,
environments that offer security and comfort to victims
and children, specialist court personnel who receive
ongoing training, evenhanded treatment of both parties
and a serious tone to indicate that domestic violence is
being treated seriously, integrated information systems
for sharing and accessing information, evaluation and
accountability of court processes and outcomes, proto-
cols for risk assessment compliance, monitoring of
defendants with court orders, and sentencing that is
consistent and promotes the accountability of domes-
tic violence offenders.

Domestic Violence Courts in Canada

In Canada, a number of multi-agency approaches to
domestic violence have been promoted. In Ontario, the
impetus for an improved judicial response to domestic
violence came from a domestic homicide review fol-
lowing the killing in 1996 of Arlene May, a mother of
five, by her former boyfriend. The new court that was
subsequently established was evaluated by the Woman
Abuse Council of Toronto, which concluded that spe-
cialized courts do make a difference. For example,
men sent to the perpetrator program from the DVC had
a lower breach rate than men sent via other routes. The
court, established in Winnipeg in 1990, deals with inti-
mate partner violence as well as other forms of abuse.
Evaluations of this court demonstrated that it was suc-
cessful in reducing the time taken to process cases and
bringing about more appropriate sentencing. Prior to
specialization, the most frequent sentences were con-
ditional discharge, suspended sentences, and proba-
tion: Imprisonment was rare. In the 2 years after
specialization, the most frequent sentences were pro-
bation, suspended sentences, and imprisonment. The
review of Canadian initiatives to challenge violence
against women concluded that “specialization has
become the key to effective system reform.”

Domestic Violence 
Courts in the United Kingdom

The introduction of specialist courts in the United
Kingdom has been relatively recent, as the first was

238———Domestic Violence Courts

D-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 238



established in Leeds in 1999. The basic features of
DVCs operating in England and Wales include focusing
on criminal (not civil) matters heard in Magistrates’
Courts, dealing mainly with pretrial hearings rather
than trials, identifying domestic violence cases and
thereafter either “clustering” or “fast-tracking” them,
having an advocate present to support victims, having a
specialist police officer present to provide information
to the court, and relying on multi-agency partnerships.
These courts attempt to achieve a variety of aims:
increase the effectiveness of court systems in providing
protection and support to victims and imposing appro-
priate sanctions on offenders; enhance the coordination
of criminal justice, public, voluntary, and community
sector agencies in working with victims and offenders;
reduce delays in the processing of cases; and reduce the
rates of revictimization.

In 2006, the Home Office announced its national
domestic violence plan, which has a tripartite struc-
ture, including “one-stop-shops” to provide a range of
advocacy and support services for victims, specialized
courts, and multi-agency responses for very-high-risk
victims. This plan capitalizes on local innovation and
documented evidence that such approaches can make
a positive difference in the lives of victims and their
children. Other recent national developments include
new guidance for the police in investigating domestic
violence, a revised prosecution policy published by
the Crown Prosecution Service, and a joint national
training program for the police and prosecutors. In
addition, the government provided £2 million to
underpin a new national training and accreditation
program for independent domestic violence advisors
(IDVAs), beginning in 2005. The support, informa-
tion, and advocacy provided by IDVAs to victims
were found to be crucial in the success of DVCs. The
Home Office plans to have 50 DVCs operational by
the end of 2007. Documented benefits include reduc-
ing the number of cases lost before trial, increasing
the number of defendants pleading guilty or being
convicted after trial, and providing advocacy for and
increasing the confidence of victims.

To summarize, research on DVCs in England and
Wales has found that these courts act as a beacon of
good practice in terms of victim-centered justice,
enhance victim satisfaction, send a message to the vic-
tim that she is being heard, send a message to the
offender that domestic violence will not be tolerated
and that the offense is taken seriously, increase public
confidence in the criminal justice system, provide a

catalyst for multi-agency working, and promote the
coordination of efforts to support the victim.

Case Progression in 
Domestic Violence Courts

Understanding the strengths and limitations of DVCs
needs to be set not only in the local and national con-
texts within which these courts are embedded but also
in the context of the dynamics of domestic violence
itself, which is multi-faceted (incorporating emotional
and psychological abuse as well as crimes of violence
and/or sexual abuse). Research has shown that, under-
standably, victims are often reluctant to be witnesses in
court for a range of reasons: fear and intimidation;
frustration with the complexity and lengthiness of the
court process; concerns over housing, welfare, and
immigration status; and their own relationship with the
defendant and his with any of their children. It is there-
fore important to remember what a difficult decision a
victim faces when determining whether to participate
in a criminal justice case against someone with whom
she has been, or may continue to be, in an intimate
relationship.

Research shows that domestic violence cases tend
to progress through the criminal justice system differ-
ently than comparable cases without a domestic con-
text. In an early study on British prosecution practices,
compared with non-domestic-violence cases, more
domestic violence cases were not prosecuted, and
when they were, more defendants were found not
guilty. The impetus for developing DVCs emerged
from these failures. Therefore, one of the main aims of
DVCs is to reduce attrition of domestic violence cases,
and the available evidence suggests that case progres-
sion is different when it occurs in DVCs. For example,
a study of more than 4,000 defendants processed by a
DVC in Memphis concluded that “prosecution was the
norm rather than the exception” as prosecutors pro-
ceeded in 80% of cases and more than two thirds of the
defendants pleaded guilty, were found guilty, or were
placed on diversion. British statistics show that convic-
tion rates in DVCs are higher than in other courts: 71%
compared with 59%.

Case progression in domestic violence cases is
problematic because of the important role ascribed to
victim participation: There is a well-documented and
pronounced relationship between victim participation
and the successful resolution of these cases. Even
within DVCs, victim participation remains a crucial
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determinant of case outcomes. A recent study of a
DVC in Toronto found that prosecutors were seven
times more likely to prosecute a case when victims
were perceived to be cooperative. In a study of five
British DVCs, it was found that even with the support
provided to victims by advocates, half the victims still
chose to retract. Thus, case progression in DVCs still
depends in large part on the perceived wishes or cred-
ibility of the victim as a prosecution witness.

Sentencing in 
Domestic Violence Courts

In the United States, the most common sanction for
convicted domestic violence offenders is probation
with all or part of a jail sentence suspended. In the
United Kingdom, a recent report on several demon-
stration projects aimed at reducing domestic violence
found that sentencing practices varied considerably.
For example, the use of custodial sentences for con-
victed defendants ranged from 11% to 50%.

Sentencing practices are expected to differ when
courts are specialized. An evaluation of six U.S. sites
found the benefit to be more consistent sentencing,
with the added value of incorporating advocacy for
victims into the court process. The specialization of
drug and domestic violence courts in West Yorkshire
(where the first domestic violence court was estab-
lished in Leeds) was noted to offer the possibility of
providing justice with a greater focus on rehabilitation
and integration of the offender into the community.

Although the aim of sentencing in DVCs is to “pro-
mote accountability from domestic violence offenders,”
it is unclear what specific penalties might best achieve
this. A short prison sentence might be the best deterrent
for one offender, but a long period of probation may be
the most effective for another. Furthermore, research
suggests that victims often desire the rehabilitation
rather than punishment of offenders, yet perpetrator
programs are not uniformly available as sentencing
options. It is also unclear what effects specific penalties
might have on victims’ levels of satisfaction and safety.
In conclusion, more evidence is needed about sentenc-
ing in DVCs and the long-term impacts on offenders,
victims, and the wider community.

Amanda L. Robinson
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Victim Participation in the Criminal Justice System
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DOMESTIC VIOLENCE

SCREENING INSTRUMENT (DVSI)

The Domestic Violence Screening Instrument (DVSI
and DVSI–R versions) was designed to assess the risk
of repeated domestic violence in the future on the
basis of information available at the time of use. The
DVSI was originally created by the Division of
Probation Services in Colorado. It was crafted as a
short, easy criminal records review and made avail-
able to prosecutors, judges, and probation officers
soon after a suspect’s arrest. The original instrument
included 12 items related to past criminal and social
history, completed by a review of official records,
with the 12 items summed to calculate risk scores
ranging from 0 to 30. It was substantially revised in
Connecticut between 2002 and 2003, involving modi-
fication and consolidation of the items (now 11),
along with corresponding coding instructions. Besides
the 11 structured items, two additional mechanisms
were added for assessing the imminent risk of vio-
lence to the victim or other persons based on an asses-
sor’s subjective professional judgment.
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The original DVSI was validated using two sam-
ples of subjects drawn from four pilot judicial districts
of the 22 in Colorado: 1,465 male suspects arrested
for domestic violence offenses committed against
female partners between July 1997 and March 1998
and 125 female partners of the men arrested. These
women were offered financial compensation to partic-
ipate in the study, but locating them and soliciting
their willingness to participate was difficult, resulting
in a relatively small sample.

Concurrent validity was determined by comparing
the DVSI with an alternative risk assessment instru-
ment, the Spouse Assault Risk Assessment (SARA)
guide, to determine the level of agreement in classify-
ing cases into the high-risk and low-to-moderate-risk
categories using both instruments. The greater the
agreement in classification, the greater is the concur-
rent validity of the DVSI. Cross-classifying the high-
risk and low-to-moderate-risk distributions on the
DVSI and the SARA showed high levels of agreement
between the two instruments. The SARA also includes
two summary risk ratings in which the assessor esti-
mates imminent risk of violence to the partner and
imminent risk of violence to others. Perceived risk of
violence to the partner was highly correlated with the
DVSI risk classification. Discriminant validation
involved comparing the DVSI with the perceived risk
of violence to others on the assumption that the DVSI
assesses the risk of repeated intimate partner violence,
not violence toward others. An association, therefore,
is not expected. The association was weak and not sta-
tistically significant.

Predictive validity was determined by estimating
the association between the DVSI and repeated vio-
lence during an 18-month follow-up period, using offi-
cial records to measure three behavioral outcomes:
arrests for violations of domestic violence restraining
orders, domestic violence re-arrests, and general crim-
inal perpetration arrests. The perpetrators classified as
high risk were re-arrested more than those classified as
low to moderate risk on the DVSI. Violations of
domestic violence restraining orders were higher for
high-risk than lower-risk suspects, as was the case for
domestic violence re-arrests. Predictive validity was
also evaluated by making comparisons between DVSI
risk scores and forms of controlling, intimidating,
threatening, or physically violent behaviors reported
by the 125 women victims during a 6-month follow-up
period. No significant relations were found between
the DVSI risk scores and controlling behaviors or less

serious forms of intimidating, threatening, or physi-
cally violent behaviors. However, high-risk classifica-
tion on the DVSI was significantly associated with
more severe forms of these behaviors: destruction of
property; threatening to hit, attack, or harm the victim;
and the use of threats to obtain sex from the victim.
The DVSI was also significantly associated with more
severe forms of physically violent behavior: choked or
tried to drown the victim, used physical force to obtain
sex, or tried to kill the victim.

Implementing and Modifying 
the DVSI in Connecticut

The DVSI was adopted as a risk assessment instrument
in Connecticut in May 2002 because of the promising
findings of the Colorado study and the suitability of
the instrument for risk assessments in this state, which
must be done by family relations counselors (FRCs)
within an approximately 24-hour period after arrest.
After initial training sessions on the administration of
the DVSI, a pilot phase was implemented that resulted
in modifications of item definitions, coding rules,
inclusion of professional judgment of imminent risk
categories, clarification of confusing items, and con-
solidation of seemingly redundant items. Revisions
were finalized in January 2003.

The DVSI–R includes 11 items and the two sum-
mary risk ratings. The 11 items are statistical or actu-
arial in nature, referring to previous involvement in
nonfamily as well as family violence, prior family vio-
lence intervention or treatment, violation of protective
orders or other forms of court supervision, prior or cur-
rent verbal or emotional abuse, the frequency and esca-
lation of family violence in the past 6 months, the use
of objects as weapons, substance abuse, the presence
of children during such incidents, and employment sta-
tus. The instrument captures two primary components
of risk assessment (statistical/actuarial and structured
professional judgment), yet it remains brief and effi-
cient to administer. The DVSI–R is informed by five
sources of data: police reports, criminal history review,
protective order registry review, perpetrator interviews,
and victim interviews.

An initial validation study of the DVSI–R was
conducted using 14,970 risk assessments by FRCs
from September 1, 2004, through May 2, 2005, and
covering Connecticut’s 23 judicial geographic areas.
Preliminary evidence shows that the DVSI–R has
promising concurrent and predictive validity. Further
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validation is currently under way using 18-month
recidivism data on 3,797 defendants.

Kirk R. Williams
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DOUBLE-BLIND LINEUP

ADMINISTRATION

A double-blind lineup refers to a lineup procedure in
which both the witness and the lineup administrator
are unaware of which lineup member is the suspect
under investigation. Scholars began recommending
this procedure, in contrast to the typical procedure in
which the lineup administrator knows which lineup
member is the suspect, because of concerns that a
nonblind administrator would unintentionally com-
municate to the witness the identity of the suspect,
increasing the rate of mistaken identifications when
the suspect is not the perpetrator. Laboratory research
suggests that the use of double-blind lineups may
decrease the rate of mistaken identifications, especially

when other lineup procedures lead to an increase in
identification rates.

Definition

When a photo or live lineup is administered to an eye-
witness, it is common for the police officer administer-
ing the lineup to be aware of the suspect’s identity. This
type of lineup procedure is referred to as a single-blind
lineup, because although the witness is blind to the sus-
pect’s identity, the administrator of the lineup is not.
Psycholegal researchers have expressed concern that
when lineups are implemented in this fashion, the
administrator may consciously or unconsciously emit
cues to the witness and influence the witness’s choice.
This possibility is problematic when the suspect in
question is actually innocent, as the witness could be
led to misidentify an innocent person. Therefore,
researchers have suggested that the police implement a
double-blind procedure, meaning that both the witness
and the police officer administering the lineup are
unaware of which lineup member is the suspect.

Origins of the Recommendation 
for Double-Blind Lineups

In 1996, the American Psychology-Law Society 
(AP-LS; Division 41 of the American Psychological
Association) selected a group of eyewitness experts to
review the scientific literature on eyewitnesses and
make recommendations regarding the best procedures
for constructing and conducting lineups and photo
spreads. In this paper, the authors argue that lineups
can be viewed as a research experiment in which the
lineup administrator is akin to the experimenter. In
this lineup-as-experiment analogy, the police have a
hypothesis that they are testing (i.e., that the suspect is
the perpetrator), and they create materials (lineups)
with which to test their hypothesis. The lineup admin-
istrator then collects data to test the hypothesis by
administering the lineup to the witness, finally inter-
preting the results obtained from the witness to see
whether they support the hypothesis that the suspect is
the perpetrator. This panel noted that as in other types
of experiments, lineups in which the lineup adminis-
trator knows which lineup member is the suspect pro-
duce a test of the hypothesis that is susceptible to bias.

Although these potential biases may not occur in a
conscious or deliberate manner, social-psychological
research suggests that when experimenters knew the
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hypotheses of their studies they unconsciously influ-
enced the participants’ behavior. The earliest of these
experiments, conducted by Rosenthal and colleagues,
demonstrated that experimenters influenced the abil-
ity of rats that they thought were “maze smart” to
maneuver a maze faster than rats that they thought
were “maze stupid,” even though there were no intel-
lectual differences between the two groups of rats. In
a similar experiment conducted with students attend-
ing a public school, Rosenthal and colleagues admin-
istered an intelligence test to students and informed
the teachers that not only would this test determine a
child’s IQ but it would also pinpoint students who had
the potential to make above-average intellectual
progress throughout the year. Before the next school
year began, teachers were given the names of the
“gifted” students. In reality, their test had no such pre-
dictive ability, and the names had been drawn ran-
domly. The students were tested again, and those who
had been identified as being able to achieve above-
average development showed a larger gain in IQ
points, and teachers’ ratings of these students stated
that they were better behaved, more interested in
learning, and friendlier than their peers.

This research has obvious implications for conduct-
ing lineups to test eyewitness memory. If a lineup
administrator knows which lineup member is the sus-
pect, he or she may consciously or unconsciously give
verbal or behavioral cues to the witness that would
influence the witness to choose the photo of the suspect.
If the lineup administrator were blind to the suspect’s
identity, however, it would eliminate these expectancy
effects and result in an unbiased lineup administration.
Furthermore, the use of double-blind lineup procedures
could also eliminate the influence of postidentification
feedback on witnesses’ ratings of their confidence in the
accuracy of their identification decision.

At about the same time that the AP-LS group recom-
mended double-blind lineups as a best practice in con-
ducting lineups, the then U.S. attorney general Janet
Reno convened a task force comprising psychologists,
lawyers, judges, and police officers to create a manual of
recommended best practices for police stations to follow
when conducting an investigation. Although many of
the practices suggested by the AP-LS group were also
recommended in the manual, the task force did not
include double-blind procedures in the guidelines for
collecting eyewitness evidence. Instead, administrator
knowledge of the suspect’s identity was addressed in the
introduction to the manual, where police officers were

instructed on the possible dangers of single-blind line-
ups. However, the authors stated that they had refrained
from including double-blind procedures in the recom-
mendations because police officers had expressed con-
cerns about the logistics of implementation. For example,
many police stations with small police forces might find
it difficult to locate a police officer who was not aware
of the suspect’s identity.

Empirical Support for 
the Use of Double-Blind Lineups

Psychological research specifically testing the influ-
ence of administrator knowledge has not produced a
definitive answer as to whether single-blind lineups are
more likely to result in mistaken identifications than
are double-blind lineups. Early research seemed to
indicate that when single-blind administrators pre-
sented a sequential lineup to a witness, the witness
identified the innocent suspect in a target-absent lineup
more often than when double-blind procedures were
used, but only when there was a third party observing
the lineup administration; there was no effect of 
investigator knowledge of the suspect’s identity for
simultaneous lineups. Other research that manipulated
administrator contact with an eyewitness found that
administrators who were aware of the suspect’s iden-
tity and presented simultaneous lineups to an eyewit-
ness produced more mistaken identifications than did
administrators who were not allowed direct contact
with a witness (instead presenting the witnesses with a
folder containing the photographs and sitting behind
the witnesses while they viewed the lineup photos).
Several other studies have failed to find an effect of
administrator influence at all. The most recent research
on administrator influence has found that other biasing
factors, such as biased instructions, need to be present
for single-blind administrators to influence witnesses’
decisions. It has been hypothesized that these other
biasing factors serve to lower witnesses’ criterion lev-
els necessary to make an identification and, therefore,
allow more opportunities for knowledgeable adminis-
trators to influence a witness.

Sarah Greathouse, Ryan Copple,
and Margaret Bull Kovera
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DRUG COURTS

Drug courts are therapeutically oriented courts that
attempt to reduce drug-related crime through a mixture
of treatment and judicial oversight. Dade County,
Florida, established the first drug court in 1989. By mid-
2006, there were 1,563 drug courts in the United States,
including 411 juvenile drug courts. Single- and multisite
studies of drug courts, as well as meta-analyses, suggest
that drug courts are more effective than traditional crim-
inal courts in reducing recidivism, though this finding
does not apply to all drug courts, nor does it apply to all
defendants who appear before drug courts.

In the 1980s, the federal government and many
states enacted stricter drug laws, which increased the
number of defendants charged with drug-related
offenses. In addition, it is estimated that between one
fourth and one half of adult arrestees and one half of
female arrestees are at risk of drug dependence. Drug
courts were set up as a vehicle for diverting at least
some of these defendants to treatment on the assump-
tion that successful treatment would reduce the risk of
future offending. The emergence of drug courts, and
their rapid growth, was also stimulated by significant
funding by the federal government, as well as other
types of local and state funding.

Drug courts do not adhere to a single, rigid model.
For example, they may differ on target populations,
the types of treatment that are available, and program
completion and retention rates. Despite these differ-
ences, most of them share several defining character-
istics. First, they focus on providing early assessment
and diversion to treatment. Some courts do this prior
to adjudication of the charge, while others require the
person to plead to the charge as a condition for receiv-
ing treatment rather than criminal sanctions. Second,
drug courts monitor the person’s adherence to treat-
ment and other conditions established by the court,
through regular oversight by probation and treatment
staff and through status hearings conducted at regular
intervals by the court. As part of monitoring, the
defendant is subjected to frequent drug testing. Third,
drug courts use a mix of incentives and sanctions in an
effort to shape behavior. Incentives may include gift
certificates, praise of the defendant’s efforts in public
judicial hearings, and graduation ceremonies on 
successful completion of the treatment program.
Punishment for infractions, such as a failed drug test
or a missed court date, often relies on graduated sanc-
tions, including incarceration. Fourth, if the person
successfully completes the treatment program, the
charge may be dropped (in jurisdictions that use a pre-
plea model) or expunged from the person’s record (in
jurisdictions using a postplea model).

There are other differences between drug courts and
traditional criminal courts. The creation of a drug court
in a jurisdiction affects the way in which criminal
cases are assigned to various judges. In the absence of
a drug court, there is usually little effort to assign drug-
related cases to a particular judge; rather, these cases
are assigned for disposition in the same way that other
criminal cases are assigned. In contrast, drug courts are
specialty courts, and one of the characteristics of spe-
cialty courts is that cases involving defendants eligible
for the court are typically consolidated before one
judge. Drug courts are also therapeutically oriented,
which has an impact on the role of the judge and attor-
neys. The adversarial process is at the heart of the tra-
ditional criminal court. However, in a drug court (as
with other therapeutically oriented courts) the adver-
sarial process is de-emphasized, on the ground that it
may be an obstacle to a therapeutic outcome. Instead,
the judge, the defense attorney, and the prosecuting
attorney are supposed to be united in working for the
outcome that best enhances the defendant’s therapeu-
tic prospects while not placing public safety at risk.
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The judge plays a dual role; on the one hand, the judge
seeks to create a relationship with the defendant that
increases the likelihood that the defendant will comply
with treatment, while on the other, the judge retains the
authority to punish the individual for behavior that
deviates from the dispositional plan. Drug courts, like
other therapeutically oriented courts, also are likely to
spend more time on an individual case and emphasize
the opportunity for the defendant to participate in the
design of the treatment plan and other conditions that
the defendant will be required to meet.

There have been many studies of drug courts,
including single-site, multisite, and meta-analyses.
While many of these studies reportedly rely on differ-
ent methods and/or have methodological flaws (e.g.,
few are random-assignment studies) and comparison
across studies is difficult because of the lack of unifor-
mity in what is being measured, the most recent meta-
analysis concluded that drug courts are more effective
than traditional criminal courts in reducing recidivism
and in enabling defendants to reduce substance use. It
has been suggested that a number of factors may influ-
ence the effectiveness of a specific drug court, includ-
ing the characteristics of the offenders eligible for the
drug court program, the characteristics of the drug
court program itself, the available treatment services,
and community contextual issues. Studies to date do
not provide conclusive evidence on the effect of any of
these discrete variables, though research suggests that
drug courts relying on a single treatment provider and
drug courts using a single preplea or postplea model
(rather than a mixed model) achieved better outcomes.

Drug courts and therapeutic courts are not without
controversy. Some commentators question whether 
a therapeutic orientation dilutes defendant rights.
Others debate whether the use of coercion is effective
and ethical in mandating treatment compliance.
Despite these continuing debates, the number of drug
courts continues to grow, and at this point, they have
become part of the judicial mainstream.

John Petrila

See also Mental Health Courts; Procedural Justice; Substance
Abuse Treatment; Substance Use Disorders; Therapeutic
Jurisprudence
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“DYNAMITE CHARGE”

In a majority of U.S. courts, particularly criminal
courts, jury verdicts are required to be unanimous.
Occasionally, however, juries are unable to reach a
consensus. In such instances, judges will sometimes
prompt juries to reach a decision by issuing an
instruction that is often referred to as the “dynamite
charge.” The dynamite charge stresses the importance
of reaching a unanimous verdict and puts particular
pressure on jurors who hold the minority opinion to
reconsider their position. Researchers have begun to
explore the effects of this controversial instruction.

During jury deliberations, jurors are expected to
engage in a process of social influence. Ideally, juries
are supposed to come to a unanimous decision by
engaging in reasoned discussion designed to convince
one another that a particular decision is the correct
one. By the end of the deliberations, if a unanimous
verdict is reached, each juror should privately believe
that the jury verdict is in fact the correct verdict. This
type of influence, in which a person adopts a position
because he or she has been convinced that it is truly
the correct position, has been termed informational
social influence. Another type of influence, normative
social influence, may also play a role in jury decision
making. Normative social influence occurs when a
juror outwardly agrees with the jury verdict (i.e., he or
she goes along with the majority’s position) but pri-
vately disagrees with the decision. The juror only
acquiesces due to perceived or real pressure to go
along with the group decision. This, ideally, should
not occur during jury deliberation.

If a jury deadlocks (i.e., members are unable to
reach a consensus), the jury is considered to be
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“hung.” A hung jury results in a mistrial, and a retrial
may be held. Most courts view a hung jury as an out-
come to be avoided because the time and resources
devoted to the case do not lead to a verdict. If a jury
indicates to the judge that it is unable to reach a unan-
imous verdict, in an effort to avoid a mistrial, the
judge may order continued deliberation after issuing a
supplemental instruction known as the dynamite
charge. The U.S. Supreme Court first sanctioned the
use of the dynamite charge (also known as the Allen
charge) in 1896 in Allen v. United States. The exact
wording of the dynamite charge can vary, but in its
typical form, it reminds the jurors of their duty to
reach a unanimous decision, and it suggests to jurors
holding the minority position that they reconsider
their position in light of the majority’s opinion.

Proponents of the dynamite charge point out that it
appears to be an effective means of encouraging ver-
dicts. There are numerous case examples in which the
dynamite charge seemed to “blast” deadlocked juries
into returning unanimous verdicts soon after the
charge was delivered (earning it its nickname). On the
other hand, critics of the dynamite charge argue that it
unfairly pressures minority jurors into changing their
votes by suggesting that it is primarily their responsi-
bility, and not the duty of majority jurors, to recon-
sider their position. Critics worry that the charge
encourages minority jurors to acquiesce to the 
majority because of normative social influence (i.e.,
conforming due to social pressure) rather than infor-
mational social influence (i.e., a true change in opin-
ion). In addition, there is concern that the charge
incorrectly suggests to jurors that they must reach a
verdict and that the jury is not permitted to hang. As a
result of these concerns, some courts have ruled
against the use of the dynamite charge, while others
have attempted to create modified versions of it.
Notably, the American Bar Association (ABA) devel-
oped guidelines for an alternate version of the dyna-
mite charge, which reminds jurors of their duty to
deliberate but does not single out minority jurors; in
fact, the ABA recommends that the instruction include
an admonition that specifically instructs jurors not to
simply acquiesce to pressure from other jurors.

The criticisms and proposed reforms of the dyna-
mite charge assume that the charge affects jurors in a
particular way; however, only a few studies have
attempted to directly assess the effect of the dynamite
charge on jury decision making. In the first study on
this topic, Saul Kassin and his colleagues recruited

undergraduates to participate as mock jurors, and after
reading a summary of a trial, the participants engaged
in what they thought were deliberations with other
jurors via written notes (in reality, there were no other
jurors). The researchers manipulated whether the par-
ticipants were part of the majority or minority group
during deliberation and whether they received the
dynamite charge or no supplementary charge after
deadlocking. Consistent with critics’ fears, the results
indicated that minority jurors who received the dyna-
mite charge were more likely to feel pressurized to
change their votes and more likely to actually change
their votes than majority jurors who received the
dynamite charge. Minority jurors were no more likely
to change their votes than majority jurors in the 
no-instruction condition. In addition, majority jurors
exerted more normative pressure after receiving the
dynamite charge, suggesting perhaps that the dyna-
mite charge encourages the use of normative social
pressure.

In another study, Vicki Smith and her colleague
continued to explore the effect of the dynamite charge
by having participants read a trial transcript and then
engage in face-to-face deliberations in groups of six.
They manipulated the type of supplemental charge
deadlocked juries received, and they varied whether
the participants were a part of the majority or minor-
ity. Consistent with the results from the first study,
minority jurors who received the dynamite charge felt
more pressure and were more likely to change their
votes than majority jurors who received the dynamite
charge. Surprisingly, there was no corresponding
increase in the amount of normative pressure exerted
by majority jurors who received the dynamite charge,
indicating that the increased pressure felt by minority
jurors was directly due to the dynamite instruction.

The published research in this area suggests that
critics’ concerns that the dynamite charge may selec-
tively coerce minority jurors to capitulate to the
majority are warranted. A number of pressing ques-
tions remain, including the effects of modified ver-
sions of the dynamite charge and variations in how
and when the dynamite charge is delivered. In a more
recent exploration, Ludmyla Washula compared the
traditional dynamite charge with a version consistent
with the ABA’s recommendations. The results indi-
cated that the ABA version attenuated the majority’s
influence under certain conditions and jurors who
received the ABA version were less likely to misun-
derstand the law regarding hung juries than those who
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received the traditional dynamite charge. More research
is needed to understand the full effects and parameters
of the dynamite charge as well as to explore alterna-
tives in the event that the dynamite charge is found to
unfairly pressure minority jurors.

Melissa B. Russano
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ELDER ABUSE

Although elder abuse is a pervasive and growing prob-
lem, much about this topic remains unknown, and
inconsistency in definitions has hampered research and
practice. Both the lack of clarity of definition and the
underreporting of cases have prevented a clear picture
of prevalence. Notwithstanding, it is estimated that
between 1 and 2 million Americans over age 65 have
experienced some type of abuse. Elder abuse occurs in
both institutional and domestic settings. Currently six
types of abuse are generally agreed on. Profiles of vic-
tims have found no gender differences, but likelihood
of abuse is higher in elders with low income and in
those who are depressed or who have experienced ear-
lier domestic abuse. Abusers are most often children
and other family members of victims. Regarding treat-
ment and prevention, collaborative approaches have
been shown to be best suited for elder abuse victims;
psychologists play an important role on these teams.
Finally, additional funding has been noted as critical for
improving prevention and treatment services, but
equally important is the need for additional research.

Definitions and Prevalence

Early attempts to compile statistics on elder abuse suf-
fered from a lack of consistency in definition. While
there is still some disagreement among the various
interested professional groups, a generally accepted
definition of elder abuse now exists. Elder abuse is the
umbrella term used to refer to any act that causes harm
or risk of harm to a vulnerable adult. The acts can

occur to elders living in domestic settings (private
homes, apartments, etc.) and to elders in institutional
or residential facilities. Regardless of site, six differ-
ent types of abuse have been identified. For all types,
acts are considered abuse whether they are intentional
or not and whether they include verbal or nonverbal
behavior. Physical abuse includes inflicting pain or
injury or depriving a basic need. Sexual abuse
includes nonconsensual sexual contact of any kind.
Emotional or psychological abuse is the infliction of
emotional anguish or distress. Financial or material
exploitation involves funds, property, and assets.
Neglect is the loss of food, shelter, health care, or pro-
tection and is the most common type in domestic set-
tings. Self-neglect is any act by the elder himself or
herself that threatens health or safety. Finally, aban-
donment is the desertion of an elder by anyone who
has assumed responsibility for care.

An accurate picture of the incidence and prevalence
of elder abuse is elusive for a number of reasons. First,
not all states use the preceding definitions. Second,
there are no uniform reporting standards or systems.
This has prevented the collection of comprehensive
national data. Third, only a portion of elder abuse cases
is ever reported. Vulnerable elders are even less able or
willing, and thus less likely, than are victims of other
domestic abuse to report abuse or neglect. Current esti-
mates suggest that only 1 out of every 5 cases in all
settings is reported and only 1 in every 14 cases in
domestic settings. Consequently, statistics suffer from
underreporting. The National Center on Elder Abuse
estimates that between 1 and 2 million Americans aged
65 and over, a frequency of 2% to 10%, have been
injured, exploited, or otherwise mistreated. Specific
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studies indicated that in 1996, nearly 450,000 adults
aged 65 and over were abused and/or neglected in
domestic settings, and in 2003, the Long Term Care
Ombudsmen programs reported 20,673 complaints
from institutional residents. A survey of State Adult
Protective Services (the agencies responsible for col-
lecting and investigating reports of elder abuse) by the
Administration on Aging, in 2004, found an increase
of 19.7% in reports from 2000 to 2004 and an increase
of 15.6% in substantiated cases. In considering these
data, it should be remembered that the population 
of elders and of vulnerable elders is increasing.
Furthermore, improvements in reporting and investi-
gating may also underlie some of the increase in the
number of cases reported and certainly in the substan-
tiation of those cases. As evidence for this, states with
mandatory reporting and tracking have higher rates of
investigation.

Profiles of Victims
and Perpetrators

Research has examined both who is most likely to be
abused or neglected and who is most likely to perpetrate
these crimes. The median age of abuse victims in 1996
was 77.9. In 2004, more than two in five of the cases
reported involved elders aged 80 or over. In 1996, 66.4%
of the victims of domestic elder abuse were White,
while 18.7% were Black; Hispanic elders accounted for
10% of the domestic elder abuse cases. Minority elders
may be even less likely than majority elders to report
abuse, for doing so would bring shame on the family.
Men and women are equally likely to be abused; men
may be more likely to be victims of self-neglect. Elder
abuse is more likely in situations where the husband has
a lower level of education (wife’s education does not
seem to play a role), when family income is low, when
depression is present, and when abuse occurred earlier
in the household. Again, reporting problems hamper
accurate data.

Perpetrators of abuse and neglect are most often
children of the victim (32.6%), followed by other
family members (21.5%), and then spouses and inti-
mate partners (11.3%). Early data indicated that men
were more likely to be abusers, but more recent
research suggests that both men and women are
equally likely to perpetrate elder abuse and neglect
crimes. This may be a reflection of better reporting,
better definitions, or both. Furthermore, earlier studies
focused primarily on physical and sexual abuse. More

recent data on the abuser may reflect the incorporation
of emotional and financial abuse and neglect.
Research has yet to clarify the profile of perpetrators
based on type of abuse.

Prevention and Treatment
Approaches

In addition to profiling victims and abusers, a signifi-
cant proportion of the research has focused on identi-
fying best practices to improve programs and services
for victims, help prevent abuse and neglect, and
inform policy and law. State adult protective services
are charged with screening and investigating reports
and coordinating with local service providers to care
for victims and with the local police to detain perpe-
trators. Research on the benefits of collaborative
approaches has shown that elder victims are cared for
more quickly and efficiently, and prevention of recur-
rence of abuse is greater over the long term when mul-
tiple agencies work in partnership. The greatest
potential benefit, however, is in the detection and pre-
vention of abuse. Several models have been suggested
and some efficacy data have emerged suggesting that
a multi-agency, interdisciplinary approach in each
community has the potential to greatly reduce the
incidence of elder abuse. Much more evaluation
research is needed to identify the critical components
of collaborative programs.

Finally, with regard to prevention, several experts
in the field have implicated the widespread ageism
present in society that allows elder abuse and neglect
to flourish. Studies have shown that the same services
available for victims of child or domestic abuse (e.g.,
foster homes, women’s shelters) are not available for
elders. Funds devoted to prevention and treatment of
elder abuse are significantly less than that devoted to
other types of crimes. Even the paucity of law on the
federal level and the inconsistency of state laws
(although all 50 states and most territories do have
laws regarding elder abuse) are indicative of the poor
view of elders. There is substantial literature on the
negative view of elders in society and the potential
for maltreatment as a result of these stereotypes.
Specific to elder abuse is the literature on perception
of abuse. One example is a study that presented six
different scenarios to college students and asked them
to rate whether abuse was present in the scenario,
whether the caregiver or the older adult was the
abuser, and how justified the abuse was. Scenarios
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included those in which a daughter throws a frying
pan at her mother, a daughter threatens to poison her
mother’s food, a daughter withholds money belong-
ing to her mother, and a daughter refuses to take her
mother to a doctor’s appointment. Students also
answered questions about their relationships with
their grandparents. Results showed that students
found caregiver abuse to be more justifiable when the
older adult was portrayed as being agitated or senile
but less so when the older adult was helpless.
Students who reported closer contact with their own
grandparents found more instances of abuse to be
unjustifiable than those students who did not main-
tain close ties with grandparents.

Psychologists have increasingly been part of inter-
disciplinary teams of professionals involved in the
prevention and treatment of victims of elder abuse.
Important to the definition of elder abuse and to the
design of services and care programs, psychologists
have helped improve prevention and treatment
efforts. Those with psychology and law training have
the potential to make the greatest impact. In addition
to the need for more funding and staff, state adult
protective agencies reported in a 2004 survey that
they had a pressing need for training. Specifically,
they cited that forensic interviewing, cross-training
with professionals in the legal system, and improved
law enforcement were critical to improving services
for their clients. Clearly, increased and continuing
funding and research are needed in all areas of elder
abuse to help ensure the health and well-being of
vulnerable elders.

M. Cherie Clark and Paul W. Foos

See also Financial Capacity; Guardianship; Proxy Decision
Making

Further Readings

American Bar Association Commission on Law and
Aging. (2005). Information about laws related to
elder abuse. Available at http://www.ncea.aoa.gov

Lachs, M. S., & Pillemer, K. (2004). Elder abuse. Lancet,
364, 1192–1263.

National Center on Elder Abuse. (2005). Fact sheet: elder
abuse prevalence and incidence. Available at
http://www.ncea.aoa.gov

U.S. Administration on Aging. (2006). Elders rights and
resources. Retrieved July 17, 2007, from http://www
.aoa.gov/eldfam/Elder_Rights/Elder_Rights.asp

ELDERLY DEFENDANTS

As the average life span increases, the population of
elders involved in the court system grows. Thus, there
has been some concern about how elders are treated
when in court, in prison, and on death row.

Elders on Trial

Although research is limited, some studies have shown
that elders are perceived to be less credible as wit-
nesses, perhaps because the accuracy of their memory
is in doubt. There is also scant research as to how elders
are treated when they are defendants. Anecdotal evi-
dence suggests that age may affect the decisions of
some jurors and judges. In 2006, 89-year-old George
Weller was on trial for driving his car through a farm-
ers’ market and killing 10 people. The jury found him
guilty of manslaughter, which was the most severe of
their verdict options. Several members of the jury told
the media that the jury had decided that the defendant’s
age should not affect their verdict. The judge sentenced
him to probation, noting that Weller’s frail health would
pose difficulties for the prison system. Furthermore, the
judge feared that Weller’s health would suffer if he was
sent to prison. Thus, both jurors and the judge com-
mented on the defendant’s age when discussing their
decisions. In a second case, 86-year-old Edgar Killen
was on trial in 2005 for killing three men in 1964.
During voir dire, the prosecutor asked potential jurors
whether the defendant’s age or health would affect their
decisions. The jury rejected the murder charges and,
instead, found the defendant guilty of manslaughter.
The judge awarded Killen the maximum sentence of 60
years. In his official opinion, the judge recognized that
the lengthy sentence was essentially a life sentence but
noted that age is not a factor in sentencing. As these
cases illustrate, age could be influential in determining
the outcome of a trial in some cases. Research is needed
to determine if age has a statistically significant effect
on trial outcomes.

Elders in Prisons

In recent years, the number of elderly prisoners has
grown. This has led to concern that prisons are ill
equipped to meet the special needs of elders, such
as special dietary needs and those arising from physi-
cal limitations. Prisons have implemented a variety of
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solutions. Some prisons have released nonviolent
elderly prisoners; others have released prisoners who
are very ill and deemed to be at low risk of recidivating.
Some prisons have developed programs that release
prisoners with ankle bracelets that monitor their move-
ment. Finally, some prisons have created separate geri-
atric units for elder prisoners. These units are tailored to
the needs of the elderly. Most of these options are
implemented because prisons are not physically or
financially able to meet the needs of elder prisoners.

Elders on Death Row

The approximately 100 elders who are on death row
present a different kind of challenge; in recent years,
several court cases have challenged the constitutional-
ity of executing elders. One case involved 76-year-old
Clarence Allen, a wheelchair-bound death row pris-
oner, who suffered from many ailments, including
blindness. Before his 2006 execution, he claimed that
his execution would violate the Eighth Amendment
prohibition on cruel and unusual punishment.

While the U.S. Supreme Court has determined that it
is unconstitutional to execute juveniles, the mentally
ill, and the mentally retarded, the Court has refused to
consider cases concerning the execution of elders. The
Court determined that these other groups do not have the
mental capacity that makes someone deserving of the
death penalty. For instance, psychological research has
indicated that juveniles are immature and are sometimes
unable to logically consider the outcomes of their
actions. Similarly, the limited mental abilities of the men-
tally ill and the mentally retarded make the death penalty
inappropriate for such prisoners. Most elders are not
likely to receive the same leniency from the Court, unless
they can show some mental deficit (e.g., Alzheimer’s
disease or dementia) that would make their conditions
similar to that of the mentally ill or mentally retarded.

In determining whether the death penalty violates
the Eighth Amendment, courts often also consider
whether such punishment violates the community’s
“evolving standards of decency.” For example, the
Supreme Court determined that the community was
opposed to executing the mentally ill. It is difficult to
determine the public’s opinion about the execution of
the elderly because researchers have not studied this
issue as thoroughly as they studied opinion about exe-
cuting members of the other groups. There is anecdotal
evidence that the public may not support execution of

elders in some cases. Before 74-year-old James Hubbard
was executed in 2004, his friends and community
members started a petition asking the governor to con-
vert his death sentence to life in prison. Hubbard 
suffered from cancer and dementia; he no longer under-
stood why he was on death row awaiting execution.
Thus, his supporters felt that he did not deserve to be
put to death. Despite the public support for Hubbard,
the courts and governor refused to stop the execution.

Psychologists have much to learn about how elders
are treated in the legal system. Research is needed to
determine how age affects verdicts and sentences, how
prisons can best meet the needs of elder prisoners, how
age-related mental problems affect the capacity to
understand one’s situation, and whether the public sup-
ports the execution of elders.

Monica K. Miller and
L. Beth Gaydon
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ELDERLY EYEWITNESSES

As the potential pool of elder witnesses continues to
expand with the aging U.S. population, the age group
referred to in the literature as older adults or seniors has
become of greater interest to researchers. The group
typically comprises healthy, active members of the com-
munity falling into the 60- to 80-year age band. Older
eyewitnesses tend to provide less detailed and less
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accurate descriptions of actions and persons than
younger witnesses when their processing resources are
depleted, but they can provide as much information as
younger witnesses under some conditions. With regard
to face recognition, a number of recent studies suggest
that older adults are more prone to what are referred to
as false recognitions.

Recall of Persons, Actions, and Events

Where comparisons have been made between different
age groups, young adults have been found to be superior
to older adults in some eyewitness skills. For example,
Dan Yarmey in his studies reports that young adults are
more accurate in their recall of perpetrator characteris-
tics, environmental details, and details of actions than
older adults. This applies to both free recall (where the
witness provides a narrative account from his or her 
own perspective) and cued recall (where the witness
responds to interviewer questions). Older adult wit-
nesses tend to provide fewer descriptions of the perpe-
trator (physical and clothing characteristics) than
younger witnesses. Differences between young and
older adults in the amount and accuracy of recall may be
even greater over long retention intervals (such as a
month) and when conditions at the time of witnessing
are poor, reducing the resources that are available to
attend to what is happening. This may mean that there
are fewer cues available at the time a witness tries to
retrieve the information. Fergus Craik’s classic work on
memory processes indicates that older adults benefit
from “environmental support” during questioning (the
retrieval phase). This could take the form of an interview
that provides the witness with some instruction on how
to recreate, during retrieval, the personal, physical, and
emotional context at the time of witnessing. For exam-
ple, when older adults are questioned with a Cognitive
Interview, a procedure that can aid memory search and
retrieval, they can recall as much and sometimes even
more information than younger adults. One qualifica-
tion should be borne in mind, however. The educational
level and verbal intelligence of the adult (young and old)
appear to be important factors in boosting his or her
recall performance, as compared with younger adults.
While further research is needed on this issue, police
officers and jurors should note that although verbal
recall can be reduced in old age, a verbally skilled and
well-educated senior can be just as reliable a witness as
a young adult.

Susceptibility to Misinformation

Several recent studies have shown that older adults
may experience difficulty in distinguishing between
what they have witnessed themselves as opposed to
what they may have heard from someone else (i.e., a
problem identifying the precise source of the informa-
tion). A typical consequence is that any misleading
information that may be encountered subsequent to
witnessing an event is erroneously reported as if it
were part of the original event. However, older adults
are not always more susceptible to misinformation.
The contradictory findings are likely due to the fact
that older adults are remembering less information
overall, and this may also mean that they may pay less
attention to misleading details. Additionally, there are
differential rates of memory declines in older adults
depending on educational level, verbal intelligence,
intellectual pursuits, expertise in different skill domains,
and level of physical activity. Finally, the conditions
under which older adults are tested in laboratory
studies (e.g., video presentation of event, short reten-
tion interval, and single interview) may obscure dif-
ferences in performance that might arise under more
realistic test conditions.

Recognition and Identification

The typical finding in laboratory studies of unfamiliar
face recognition (the recognition of faces seen only
once before) is that older adults are more likely to
“false alarm” to new faces. In other words, they are
more likely to falsely “recognize” a face they had not
seen previously. Of particular concern are the higher
rates of false identifications when seniors view line-
ups that do not contain the culprit. As indicated ear-
lier, aging is typically associated with a reduction in
cognitive resources and an increased reliance on non-
analytic strategies such as familiarity. It is the recol-
lection of contextual information that is critical in an
eyewitness situation that older adults might have par-
ticular difficulty with.

Field studies of actual eyewitnesses also provide us
with some information on the identification ability of
older adult witnesses. Tim Valentine collected data
from 640 witnesses who attempted to identify suspects
in 314 lineups; data were obtained from four identifi-
cation suites in London in September 2000. Broadly
classified by age, 48% of those below 20 years of age
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had made a suspect identification as compared with
only 28% of the older age group (aged 40 years plus).
There were no differences in the rates of identifications
of the stand-ins or foils (innocent persons. in a police
lineup). In most cases, the suspects were young adults,
and there is some evidence that older adults do less well
with younger faces (as compared with older faces), at
least in situations where the perpetrator is not present
in the lineup. In other words, older adults might have
some advantage when recognizing faces that are closer
in age to themselves.

Finally, stereotypes of elderly witnesses have been
examined in simulated jury studies conducted by Liz
Brimacombe in Canada. Participant jurors were pre-
sented with the videotaped testimony of young and
older witnesses. In one study, older seniors were less
accurate in their responses to direct and cross-examina-
tion questions but were not rated as less credible than
younger seniors or younger adults. A later study con-
firmed that senior witnesses (70-year-olds) did provide
less accurate testimony than younger adults (20-year-
olds). Jurors were able to spot this and hence rated the
seniors as less credible. However, age stereotypes did
not bias the judgments of jurors. Further analysis
showed that the witnesses (young and old) who were
rated as most credible had provided fewer negative
qualifiers (e.g., “I think, but I am not sure . . .”). Thus,
what a witness actually says and their confidence,
rather than their age, may be more important determi-
nants of credibility.

Amina Memon

See also Cognitive Interview; Exposure Time and Eyewitness
Memory; False Memories; Identification Tests, Best
Practices in; Juries and Eyewitnesses; Mug Shots; Retention
Interval and Eyewitness Memory; Source Monitoring and
Eyewitness Memory; Unconscious Transference
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END-OF-LIFE ISSUES

As the range of options for extending life and for has-
tening death continues to expand, so the range of
issues faced by clinical evaluators also has grown.
Among the most complex are those surrounding
requests for assisted suicide, euthanasia, or the with-
drawal or refusal of life-sustaining interventions. The
availability of some of these alternatives varies by
jurisdiction and medical condition, although all per-
sons are afforded the right to refuse life-sustaining
treatment. However, like all treatment decisions,
requests to hasten death depend on the patient’s deci-
sion-making competence. Forensic evaluators have
increasingly been asked to participate in competency
evaluations, particularly around end-of-life treatment
decisions. For the patient who is incompetent to make
treatment decisions, advance directives can help deter-
mine the course of end-of-life treatment and help pre-
serve the patient’s autonomy. But advance directives
often raise a new set of questions regarding exactly
when the directive should be implemented and, if a
health care proxy has not been appointed, who should
make treatment decisions. As public debates regarding
legalized suicide or euthanasia progress, these issues
will likely become even more important.

Defining Clinical/Legal Issues
at the End of Life

This following section defines key terms and concepts
pertaining to end-of-life decision making, including
physician-assisted suicide (PAS), euthanasia, do-not-
resuscitate (DNR) orders, and advance directives.
Perhaps the most controversial of these issues are PAS
and euthanasia. Both these interventions involve
actions that directly lead to a hastened death in a seri-
ously ill person; however, they vary in the nature of
the clinician’s involvement. In PAS, the clinician pro-
vides assistance and guidance, typically in the form of
a prescription for medication that the patient can use
if he or she chooses to commit suicide. Of key impor-
tance, it is the patient and not the physician who ulti-
mately administers a lethal dose of medication. In
1997, this practice was legalized in Oregon, resulting
in fierce public debate. Euthanasia, on the other hand,
involves the intentional administration of a lethal
medication by the clinician (presumably in response
to a patient’s request) for the sole purpose of ending
life. In 1998, one of the leading proponents of
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euthanasia, Dr. Jack Kevorkian, provided a lethal
injection (i.e., euthanasia) to a patient suffering from
amyotrophic lateral sclerosis (ALS, also known as
Lou Gehrig’s disease) on national television. He was
subsequently convicted of second-degree murder and
sentenced to 10 to 25 years in prison. Although
euthanasia is now legal in the Netherlands and
Belgium, it remains illegal in the United States.

Both PAS and euthanasia are distinguished from the
clinical practice of administering high doses of pain
medication in an effort to control severe pain, often
with the awareness that death is likely to occur. This
practice, referred to as “the law of double effect,” dif-
fers because the express purpose of the medication is to
control pain, not to end life.

In addition to interventions that have the direct
effect of ending life immediately, there are a number
of other death-hastening procedures that are often the
source of controversy and psycholegal inquiry. For
example, death can be hastened by withdrawing or
refusing life-sustaining medical care, sometimes
referred to as “passive euthanasia.” This includes 
decisions to remove mechanical ventilation (i.e., a
machine to keep a comatose patient breathing), refuse
needed renal dialysis, or refuse or terminate artificial
nutrition and hydration. In such cases, the rejection of
needed medical interventions can hasten a death that
might otherwise be delayed for weeks, months, or
even years. Yet while legal debate and controversy
surrounds more direct interventions such as PAS and
euthanasia, the right of a mentally competent adult to
refuse life-sustaining interventions is uncontested.

Refusal of life-sustaining interventions becomes
more complex and controversial when the patient no
longer has the capacity to make or articulate a compe-
tent decision. In patients with life-threatening or ter-
minal illness, such situations are often anticipated,
and patients provide their consent in advance. There
are two legal mechanisms to accomplish this goal:
Advance Directives (ADs, sometimes called “Living
Wills”) and the Durable Power of Attorney or Health
Care Proxy (although different jurisdictions have used
slightly different labels to describe these two types of
legal instruments). Regardless of the term used, both
alternatives enable the patient to influence treatment
decisions that may arise after he or she has lost the
capacity to provide informed consent.

ADs are broad in range and encompass highly spe-
cific interventions and situations such as the DNR
order (a refusal of CPR if the patient’s heart stops) to
very broad documents that specify multiple scenarios

in which different treatments are desired or rejected.
The broadest mechanism of all is the health care
proxy or durable power of attorney, where the med-
ically ill or elderly person appoints another individual
to make treatment decisions on his or her behalf in the
event that he or she becomes incapacitated. Each of
these ADs provides a mechanism for individuals to
protect their autonomy and influence treatment deci-
sions, although both ultimately rely on another per-
son’s willingness or ability to carry out the patient’s
wishes. Moreover, while these instruments remain
dormant until the patient loses the capacity to make
treatment decisions, controversies often arise as to
whether the situation described in an AD exists (e.g.,
if the patient has specified that treatment should be
withheld if no chance of recovery exists). In such
cases, medical, mental health, and forensic specialists
are often asked to provide input to determine appro-
priate directions.

Legal History of the “Right to Die”

Although case law regarding the right to determine
what medical treatments are implemented is long-
standing, end-of-life treatment decisions were rarely
addressed before the seminal New Jersey Supreme
Court decision In re Quinlan (1976). Although this
case never reached the Supreme Court, the request by
Karen Quinlan’s parents to terminate the mechanical
respirator that was keeping their daughter alive was
widely recognized as the first significant challenge to
the medical profession’s practice of extending life as
long as possible.

The right-to-die issue first reached the U.S.
Supreme Court roughly 15 years later, in Cruzan v.
Director, Missouri Department of Health (1990).
Like Quinlan, this case also involved a young
woman, Nancy Cruzan, who fell into a persistent veg-
etative state (i.e., comatose with no evidence of brain
activity) that required the insertion of a feeding tube.
After 4 years, her parents requested the removal of
the feeding tube to allow their daughter to die. The
hospital refused to comply, and the Cruzans subse-
quently sued the Missouri Department of Health.
Although the Court ruled in favor of the state, the
decision affirmed the right of competent persons to
refuse life-sustaining medical intervention, whether
through their own decision making or through ADs.
However, the Court left standards for determining
decision-making competency and guidelines for deci-
sion making to the states.
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The Supreme Court addressed hastened death even
more directly in a pair of 1997 cases that challenged
existing prohibitions against PAS. In Washington v.
Glucksberg (1997) and Vacco v. Quill (1997), the
Court considered the question of whether permitting
some terminally ill patients to discontinue life-sus-
taining treatment (e.g., the Cruzan decision), while
denying other terminally ill individuals the right 
to hasten death (i.e., those who do not require such
interventions) violated the Due Process and Equal
Protection clauses of the Fourteenth Amendment.
Although the Court rejected this assertion by distin-
guishing between active and passive methods for has-
tening death, the Court opined that decisions about
PAS could be determined by the individual states,
essentially clearing the way for legalized PAS.

The Court’s opinion was not accidental; 3 years
earlier, Oregon voters had approved a ballot referen-
dum authorizing the Death with Dignity Act, legaliz-
ing PAS in that state (a number of other states have
held referendums on this issue before and since
Oregon’s, but voters have rejected these proposals). In
October of 1997, shortly after the Washington v.
Glucksberg (1997) and Vacco v. Quill (1997) rulings,
Oregon’s referendum took effect, making this the first
and only state in the United States to legalize PAS.
Under the guidelines of the Oregon’s Death with
Dignity Act (or ODDA), an Oregon resident may
request a prescription for a medication that will result
in death. The individual must be 18 years of age or
older, with a terminal illness and a life expectancy of
less than 6 months. Additionally, the individual 
must be capable of making a “reasoned judgment”
(described further below). Request for PAS must be
made at least twice, of which one request must be
written, and the physician is required to solicit a sec-
ond opinion regarding the patient’s diagnosis. Finally,
the physician is responsible for determining if a men-
tal disorder has impaired the patient’s judgment (i.e.,
rendered him or her incompetent) and, if so, whether
mental health consultation and/or treatment is
required. This latter requirement has engendered con-
siderable controversy, largely because of concerns
that patients with significant depression may not be
accurately identified. However, data from Oregon
indicate that requests for PAS are relatively rare,
accounting for roughly 1 in 10,000 Oregon deaths
(.01%) or 40 to 50 requests per year. Of those patients
who qualify for PAS and fulfill all the requirements,
approximately two thirds ultimately die by ingesting

the prescribed medication. This rate is substantially
lower than data from the Netherlands, where euthana-
sia accounts for roughly 3% of all deaths.

Treatment Decision Making

A critical element of end-of-life decision making is
the ability of the patient to make a rational, informed
choice. The term competence refers to a determination
as to whether one is legally authorized to make deci-
sions for himself or herself. However, it can be diffi-
cult to determine competence in terminally ill patients,
in part because impairments are often subtle, like
dementia or depression (vs. psychosis, which is a
common basis for incompetence among psychiatric
patients). Even when “rational thinking” appears
intact, symptoms such as depression can affect end-
of-life decisions. For example, depression can increase
a patient’s skepticism about the efficacy of pain or
symptom control and contribute toward a feeling of
hopelessness, at times leading to requests for PAS or
refusals of life-sustaining interventions despite long-
standing moral or personal objections to hastened
death. Later, once symptoms have been treated, these
patients may be thankful that their request for
euthanasia was not fulfilled. On the other hand, deny-
ing terminally ill patients the right to refuse life-sus-
taining treatment may inflict undue pain and distress,
essentially ignoring the patient’s autonomy. Thus,
accurate evaluations of a patient’s decision-making
capacity, once this ability has been called into ques-
tion, is critical and requires considerable expertise,
both in the legal issues (i.e., evaluating decision-mak-
ing capacity in general) as well as the specific context
(severe or life-threatening illness).

Once a patient has been found incompetent to
make treatment decisions, the mechanism for decid-
ing among treatment options hinges on the particular
jurisdiction. This process is, in theory, greatly simpli-
fied when ADs exist to document the patient’s wishes.
However, in actuality, ADs are often less helpful than
patients assume. These instruments often present
information in vague terms (e.g., “when the prognosis
for recovery or posttreatment quality of life is
extremely poor”) that make it difficult to determine
exactly when to apply the directive. Furthermore,
physicians may be reluctant to carry out the patient’s
wishes, even when no dispute as to applicability of the
directive exists (particularly if they disagree with the
decision). In the absence of a designated health care
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proxy, families may debate about whom to appoint to
make treatment decisions on the patient’s behalf or
disagree about which course of action is best. Although
a mental health evaluator may participate in helping
clarify issues such as decision-making capacity, deter-
mining who acts as the surrogate decision maker and
establishing guidelines for decision making are usu-
ally left to the treating physician, hospital ethics com-
mittees, or even the courts.

Barry Rosenfeld and Lia Amakawa

See also Proxy Decision Making; Psychiatric Advance
Directives
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ESTIMATOR AND SYSTEM VARIABLES

IN EYEWITNESS IDENTIFICATION

A distinction between estimator and system variables
is made in the eyewitness research literature between
two categories or types of variables that influence the
accuracy of eyewitness accounts. System variables are
those that are (or can be) under the control of the jus-
tice system, whereas estimator variables cannot be
controlled by the justice system. Examples of system

variables include factors such as the instructions given
to eyewitnesses prior to their viewing a lineup or the
number of people who are used in a lineup. Examples
of estimator variables include factors such as how
good a view the eyewitness had of the perpetrator dur-
ing the crime or whether the witness and perpetrator
were of the same or different race. The estimator ver-
sus system variable distinction tends to be tied to a
temporal unfolding of events, in the sense that events
that occur before or during the witnessing experience
are necessarily relegated to estimator variable status
whereas system variables begin to come into play
later, once the investigation is under way. There is no
presumption in the estimator variable versus system
variable distinction that one category of variables has
more impact on eyewitness accuracy than the other.
Nevertheless, this distinction, first articulated in 1978
by Gary L. Wells, has tended to result in a higher pre-
mium being placed on system variables because these
can be used to help minimize eyewitness errors in
actual cases, whereas estimator variables can only be
used to postdict how the variables might have influ-
enced the eyewitness.

The study of system variables has generally been
tied to policy-related recommendations on ways to
improve how crime investigators interview eyewit-
nesses and on ways to improve how lineups are con-
structed and conducted. The study of estimator
variables, in contrast, has more often been tied to the
development of expert testimony that can assist triers
of fact (e.g., judges, juries) in deciding whether to
accept the testimony of an eyewitness as having been
accurate or mistaken. In fact, however, system vari-
ables are as relevant to expert testimony as are esti-
mator variables, and in recent years, it has become
more apparent that estimator variables and system
variables are not independent. In general, the impact
of system variables is likely to depend somewhat on
the levels of the estimator variables. An obvious
example of this dependence is when the estimator
variables are highly favorable to the existence of an
extremely deep, solid memory. If memory is strong
enough, system variables would not likely have much
impact. For instance, system variable research shows
that it is critical for eyewitnesses to be warned prior to
viewing a lineup that the actual perpetrator might not
be present, because the absence of such a warning
leads eyewitnesses to select someone from a lineup
even if the actual perpetrator is not present. However,
if the eyewitness’s memory is strong enough (e.g.,

Estimator and System Variables in Eyewitness Identification———257

E-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 257



attempting to pick one’s own mother from a lineup),
the presence or absence of this warning is of little con-
sequence. Hence, a complete understanding of eye-
witness performance clearly requires research on both
system and estimator variables.

Generally, system variables can also serve the
function of being estimator variables, but estimator
variables cannot be system variables. In some cases,
however, variables that traditionally have been con-
sidered estimator variables have taken on system-
variable-like properties. The confidence of an
eyewitness, for instance, has traditionally been con-
sidered an estimator variable because it was pre-
sumed to be beyond the control of the justice system,
and the emphasis of the estimator variable research
on eyewitness confidence was to find out how well or
poorly it postdicted the accuracy of the eyewitness.
Now, however, there is a great deal of research show-
ing that procedures that are under the control of the
justice system affect the confidence of the eyewitness
and the magnitude of the confidence-accuracy rela-
tion. In this sense, eyewitness confidence, tradition-
ally an estimator variable, has taken on some of the
properties of a system variable.

In eyewitness identification research, system and
estimator variables have been further subdivided in
recent years into two types—namely, suspect-bias
variables and general-impairment variables. Suspect-
bias variables are those that influence the eyewitness
specifically toward identifying the suspect from a
lineup, whereas general-impairment variables simply
reduce the overall performance of the eyewitness. An
example of a general-impairment system variable is
when the lineup administrator fails to instruct the eye-
witness that the perpetrator might not be in the lineup.
In this case, the instruction failure impairs the eyewit-
ness’s performance (by making the eyewitness insen-
sitive to the possibility that the correct answer might
be “not there”) but does not specifically bias the eye-
witness toward the suspect any more than it biases the
eyewitness toward the nonsuspects in the lineup. An
example of a suspect-bias system variable is when a
lineup is structured in such a way that the suspect
stands out as the obvious choice (e.g., as the only one
who fits the description of the culprit). An example of
a general-impairment estimator variable is poor view-
ing conditions at the time of witnessing. Poor viewing
conditions might impair the eyewitness’s performance
on the lineup, but poor viewing conditions do not
specifically bias the eyewitness toward the suspect

any more than they bias the eyewitness toward the
nonsuspects in the lineup. An example of a suspect-
bias estimator variable is when the eyewitness has
source confusion, such as when an innocent suspect is
picked out of a lineup because he was familiar; but he
was familiar because he had been a customer, not
because he was the person who robbed the clerk.

Gary L. Wells

See also Expert Psychological Testimony; Identification
Tests, Best Practices in
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ETHICAL GUIDELINES AND PRINCIPLES

Ethics is a term used to describe the guiding philoso-
phies and/or moral values of a group or an individual.
Although ethics are by definition theoretical in nature,
they are the underlying principles that help guide the
conduct of any given society, profession, or individual.

This entry reviews important concepts for under-
standing the application of ethical principles to the
practice of forensic psychology. It addresses issues
such as identifying the intended beneficiary of foren-
sic services, the application of the principle of benef-
icence/nonmalfeasance, and the relevance of existing
professional standards and guidelines. It then summa-
rizes four of the major elements of ethical forensic
psychological practice: competency, judgment, respon-
sibility, and accountability.

Intended Beneficiary of the 
Forensic Product or Service

A critical aspect of ethical practice is the clarification
of the forensic task(s) to be provided and the acquisi-
tion of informed consent from the intended recipi-
ent(s) of those services, which should occur prior to
providing forensic services. This includes clarification
of at least the following areas:
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• What is the forensic psychological service being
requested?

• What is the risk-benefit analysis for any recipient or
client receiving or not receiving the service?

• What is the product of this service?
• Who is the direct recipient of provision of this service?
• Who is the retaining client for this service?
• Who is the ultimate beneficiary of this service?

Forensic psychological service most commonly
refers to any service that is undertaken for the purpose
of, or with the anticipation of, assisting a third-party
decision maker or trier of fact. This may refer to ser-
vices provided at the request of an attorney, judge, or
court order, as well as other third parties such as an
insurance company, licensing board, employer, parole
board, or other administrative body, or pursuant to
applicable law, statute, or contract. Forensic psycho-
logical services may include multiple elements, such
as a record review, psychological testing, clinical inter-
views, collateral interviews, and a review of current
professional literature. Or such services may be nar-
rower in scope, such as providing consultation to an
attorney by reviewing relevant records and summariz-
ing applicable professional literature. What usually
defines a service as forensic is the fact that it is under-
taken for the purpose of providing psychological infor-
mation about a party to a third party, generally in the
context of an adjudicative decision-making process.

It is important to note that a service that was not
originally intended for the purpose of assisting a third-
party decision maker is not usually considered a
forensic psychological service, even if it is eventually
used as evidence in a decision-making process. For
example, a psychologist who has provided treatment
to a criminal offender may be called on to testify at the
parole board hearing; but in doing so, the psychologist
is not providing a forensic service (as the primary pur-
pose of therapy is to help the offender and not to assist
a third-party decision maker), and the psychological
testimony would be provided within the role of thera-
pist-expert as opposed to a forensic expert. Whether
or not such information is ultimately of use to a third-
party decision maker is a separate issue from whether
the work was undertaken for that purpose.

Unlike other types of psychological services, the
beneficiary of forensic psychological services is not
the party who is being evaluated. On the contrary, the
services undertaken by the forensic practitioner may
be harmful to the offender, either directly (e.g., if the

evaluation portrays the examinee in a negative light) or
indirectly (e.g., if the evaluation harms the examinee’s
legal case). Similarly, although psychologists are tradi-
tionally regarded as serving in a helping capacity, the
product of a forensic psychologist may be seen as
directly or indirectly harmful to other parties involved
in the legal matter (e.g., providing consultation to an
attorney that helps exonerate an alleged perpetrator
may be perceived by some as harming the alleged vic-
tim). Therefore, in the forensic context, psychologists
are still “helping professionals,” but the role of the
forensic psychologist is to be helpful to the court and
only incidentally to any other party or counsel.

What each of these scenarios has in common is the
fact that the direct beneficiary of the forensic psycho-
logical service is not any one individual but, rather, the
court or other tribunal in which the forensic psycho-
logical service is being used. That is, the forensic prac-
titioner is trying to help the third-party decision maker
by applying his or her scientific, technical, expert
knowledge to the psycholegal issue. Regardless of the
outcome of the matter, the forensic psychologist has
helped by participating in the process. Accordingly, the
indirect beneficiary of forensic psychological services
is society itself, as we all benefit from the appropriate
use of expert knowledge to facilitate a fair and accurate
judicial process.

A separate issue from who is the beneficiary of
forensic psychological services is the question of who
is the client of the forensic psychologist on any par-
ticular matter. Typically, the client is the referring
party; that is, the party requesting forensic psycholog-
ical services—usually an attorney, judge, or adminis-
trative body. The client may also be another individual
professional, such as when a psychologist is asked by
a forensic psychiatrist or master’s-level forensic
examiner to conduct psychological testing. In most
cases, the client of the forensic practitioner is some-
one other than the party who is being examined.

Beneficence and Nonmalfeasance

For all psychologists, a governing ethical standard is
“to produce good” (beneficence) and “to do no harm”
(nonmalfeasance). This is a critical aspect of forensic
psychological practice as well. However, unlike most
psychological practice, the commitment of benefi-
cence/nonmalfeasance is not to the party who is being
examined by the forensic practitioner but, rather, to the
client of the forensic services. Indeed, the party being
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examined may very well be harmed by the outcome of
the forensic psychological examination (consider the
losing party in a custody dispute), but the court benefits
from the “good” produced by the forensic psychologist
(whose purpose in a custody dispute is to serve the best
interests of the child). Even in a case where the client
of the forensic services is an individual attorney (who
has, e.g., retained a forensic psychological consultant to
review records and examine his or her client in a per-
sonal injury matter) and the result of the forensic ser-
vices is not favorable to the attorney’s client (e.g., the
opinion of the forensic psychologist is that the client’s
psychological problems are primarily a result of factors
other than the claimed acts), the forensic practitioner
has nonetheless helped the attorney by providing him
or her with important psychological information about
his or her client and/or case prior to entering a court-
room. This information provides the attorney with pos-
sible strategies for structuring the case, approaching
settlement, and presenting evidence at trial. Further-
more, the psychological information directly benefits
the court by potentially expediting the judicial process
(e.g., if the case settles rather than moving to a full-
blown trial) and indirectly benefits society as a whole
(i.e., by facilitating due process). In these ways, the
forensic practitioner has fulfilled a commitment to
beneficence/nonmalfeasance regardless of the content
of the opinion provided to the attorney.

Guidance: Standard of Care 
(EPPCC) and Aspirational (SGFP)

In considering the application of ethics to a profession,
it is important to distinguish between standards of care
and aspirational guidelines. A standard of care is a
required and enforceable mandate that directs profes-
sional conduct and decision making. The goal of a stan-
dard is to provide the minimum expectations for a
particular profession. When a professional has violated
such a code of conduct, a governing body may seek
recourse and enforce consequences to that professional.
With regard to the practice of forensic psychology, stan-
dards of care are defined and enforced by the American
Psychological Association’s Ethical Principles of Psy-
chologists and Code of Conduct (EPPCC). However,
these standards are designed primarily to govern the pro-
fession of psychology in general and not designed
specifically for the practice of forensic psychology.

An aspirational guideline, or principle, is similar to
a standard in that it provides professionals with infor-
mation to help guide their conduct and professional

judgment. Unlike a standard, however, an aspirational
guideline is not a mandate; nor is it enforceable.
Accordingly, aspirational guidelines are expected to be
integrated with other relevant sources of information to
help guide professional decision making. For forensic
practitioners, aspirational guidelines have been provided
by the American Psychology-Law Society’s Specialty
Guidelines for Forensic Psychologists (SGFP). The goal
of these guidelines is to help inform forensic practition-
ers and guide professional judgment in the practice of
psychology and the law. Four major themes of profes-
sional guidelines to be reviewed here include compe-
tence, judgment, responsibility, and accountability.

Technical and 
Substantive Competence

In forensic psychological practice, one can conceptu-
alize two major types of competence: technical and
substantive. Technical competence refers to the parties
and the experts having met the deadlines and other
technical requirements to be “legally qualified” to tes-
tify on a particular issue. These competencies are
mostly identified in Civil Rules 26 and 35 and to a
lesser extent in the Rules of Evidence. For example, a
court may decide that an expert is technically not
“qualified” to testify if the subject matter of the
expert’s preferred testimony was not adequately dis-
closed or if a written report signed by the expert was
not provided in a timely manner.

Substantive competence refers to whether the
forensic practitioner has the requisite expertise, scien-
tific knowledge, and experience to be helpful to the
trier of fact. The court must be satisfied that the psy-
chologist is adequately qualified to testify by virtue of
the psychologist’s education, training, and/or experi-
ence; that the preferred testimony is sufficiently based
on reliable facts or data; that it is the product of reli-
able principles and methods; and that the psychologist
has applied the principles and methods reliably to the
facts of the case. These competencies are mostly iden-
tified in the Rules of Evidence and are elaborated on
in Frye v. United States (1923) and Daubert v. Merrell
Dow Pharmaceuticals (1993).

Professional Competence

A forensic psychologist may have substantive compe-
tence in some areas (e.g., child development, psycho-
metrics) but not in others (e.g., competency to 
stand trial, sex-offender risk assessment). Substantive
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competence should be maintained through ongoing
experience, acquisition of knowledge (e.g., reading,
continuing education), and/or professional consultation.
When expanding one’s expertise by undertaking a new
type of forensic service, the ethical forensic practitioner
seeks supervision and/or consultation with another
forensic psychological practitioner who has established
expertise in that area. The ethical forensic practitioner
does not misrepresent his or her competence in commu-
nications to potential clients, either verbally (e.g., on
accepting a referral, during expert qualification) or in
writing (e.g., in one’s curriculum vita).

An ethical forensic practitioner should also have
some degree of substantive competence with regard to
his or her knowledge of the legal system. Although it
is not necessary to have competence as an attorney, it
is important that a forensic practitioner be aware of
the legal aspects of the particular forensic service he
or she is providing, such as the elements of the psy-
cholegal question, the examinees’ rights in participat-
ing in the examination, and the rules of evidence for
providing an expert opinion to the court.

Finally, an ethical forensic practitioner demonstrates
an appreciation of individual and contextual differ-
ences. Specifically, the forensic practitioner is able to
effectively balance his or her knowledge of general
psychological principles with his or her understanding
of the individual being examined, as well as the context
in which an examination is occurring. For example, an
individual’s test-taking style may reflect cultural differ-
ences rather than clinical psychopathology (e.g.,
“healthy paranoia” vs. clinical paranoia). Similarly, an
individual’s response style may vary greatly from one
context to another (e.g., self-disclosure of problems in
a personal injury examination may be greater than self-
disclosure of problems in a child custody examination)
that is consistent with the demand characteristics of that
setting and not necessarily evidence of a deliberate
effort to distort one’s self-presentation.

Judgment

The judgment of the ethical forensic practitioner
should be guided by at least four basic principles: rel-
evance, accuracy, equitable perspective, and candor.

With regard to relevance, the ethical and competent
forensic practitioner focuses the scope of his or her
examination on the legally relevant factors that are
subject to psychological inquiry. For example, when
examining an individual’s competency to stand trial,
forensic psychological practitioners limit the scope of

their examination to assessing whether the individual
has an impaired ability to understand the nature of the
proceedings against him or her and/or the ability to
cooperate with his or her attorney. For any given
aspect of an individual’s history to be relevant to the
examination (e.g., that the individual was sexually
abused as a child), it must be relevant to the psychole-
gal issue (e.g., does his history of child sexual abuse
impair his current functioning?).

An ethical forensic psychologist should also pre-
sent his or her findings accurately—in other words,
with objectivity, impartiality, and nonpartisanship.
The role of the forensic psychologist is not to advo-
cate for one “side” or another but, rather, to provide
the court with all relevant psychological information
so that the court can render its decision.

To maintain accuracy and objectivity, the ethical
forensic practitioner should maintain an equitable
perspective of the various “sides” of the psycholegal
issue and test plausible rival hypotheses for each for-
mulated opinion. For example, a forensic practitioner
conducting a personal injury examination should con-
sider all potential causes of an examinee’s psycholog-
ical damage before rendering an opinion about the
damage caused by the alleged tortuous acts.

As part of formulating an equitable perspective, the
ethical forensic practitioner should assign fair weight
to the data on which the opinion was founded and not
be unfairly or unduly prejudicial in presenting the
data. For example, a father may have used cocaine on
one or two occasions since the birth of a child, but this
fact does not, in and of itself, provide evidence of
cocaine abuse or dependence—and more important, it
does not directly speak to his parenting capacity.
Rather, past cocaine use is one data point that must be
integrated with other information about the father and
weighed against data known about the mother.

Unlike many other types of psychological services,
forensic psychology involves the integration of multi-
ple sources of data, including the use of collateral
informants. These collateral sources of data may be
useful in obtaining information about an examinee
that the examinee is unwilling or unable to provide on
his or her own. However, in integrating collateral
sources of data, the forensic practitioner should be
aware of the nature of the relationship between the
collateral informant and the examinee and the poten-
tial bias inherent in such a relationship. Accordingly,
the forensic practitioner should not rely on such data
in isolation but, rather, integrate this information with
other data to corroborate or disconfirm hypotheses.
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And it goes almost without saying, that unless the
practitioner is candid about all of the above and the
entire examination process, the examiner is putting
the desires of the client ahead of the needs of the
court. Only by being candid can the expert be most
helpful to the court’s understanding of the data col-
lected and opinion formed.

Responsibility

The ethical forensic practitioner has a responsibility to
maintain the integrity of the profession. Specifically,
they provide services in a manner that is respectful to
all parties involved, impartial, accurate, and well doc-
umented. It is important that the ethical practitioner
recognizes the distinct role of the forensic psycholo-
gist and clarifies this role with all parties prior to
undertaking forensic psychological services.

Forensic psychological experts are expected to
refrain from engaging in role conflicts. They should
not provide forensic psychological services when
past, present, or future interests or relationships are
likely to impair their objectivity (albeit unwittingly).
Among the most important role conflicts to avoid is
serving in both a therapeutic and forensic role.

Forensic practitioners document all relevant data in
the course of their examination, beginning from the
moment they can reasonably anticipate that their ser-
vices may be relied on by a trier of fact. Documentation
includes, but is not limited to, letters, handwritten
notes, e-mail correspondence, facsimile, recordings,
test data, and interpretive reports. When provided with
appropriate subpoenas and court orders, all relevant
records are made available to the requesting party.

Accountability and Informed Consent

As soon as is feasible, forensic psychological experts
obtain informed consent from all parties involved in
the provision of forensic psychological services.
Informed consent refers to an exchange between the
provider of services and the person being examined.
The ethical forensic practitioner provides the exami-
nee (as well as the examinee’s attorney) and other
recipients of forensic services (e.g., collaterals,
nonparty examinees) with as much information as
possible about the examination process to help the
examinee make an informed decision about whether
or not to participate. This information typically should
include, but is not limited to, the purpose, nature, and

anticipated use of the examination and report, the
impartial nature of the examiner’s role, the anticipated
methods and procedure for addressing the psycholegal
issue, the limitations of scientific knowledge to
address that issue, any potential risks of participation,
the nonconfidential nature of the examination, the vol-
untariness of the examination (if not court ordered),
relevant fee agreements, and the examinee’s rights
and responsibilities.

The Big Picture

The ultimate conceptual goal of good forensic practice
is surprisingly easy to identify. As reflected in Evidence
Rule 702, expert witnesses are in the unique position
among witnesses of being the only witnesses who are
allowed to offer opinions if, among other things, their
opinion testimony “will assist the trier of fact.” Being
misled, having relevant information omitted, hearing
opinions that are weighted unfairly, or in any other way
being presented information by an expert witness that is
distorted rather than trustworthy does not assist the trier
of fact in better understanding the evidence. The goal is
for the court to be able to trust what experts say and to
be able to trust that whatever an expert does say in
offering an opinion adequately reflects all that is rele-
vant regarding that opinion, including all reasonable
perspectives on that opinion.

Jennifer Wheeler

See also Expert Psychological Testimony, Admissibility
Standards; Expert Testimony, Qualifications of Experts;
Forensic Assessment; Mental Health Law; Therapeutic
Jurisprudence
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ETHNIC DIFFERENCES

IN PSYCHOPATHY

Psychopathic personality disorder comprises a distinct
collection of deviant affective, interpersonal, and
behavioral features. Results of psychopathy testing can
sway life-altering decisions for the examinee, includ-
ing granting of parole, outcome in sexually violent
predator civil commitment trials, gaining access to
treatment, and even being sentenced to death. Because
the disorder is strongly predictive of violent and gen-
eral criminal recidivism, it has had an impact on cor-
rectional theory, public policy, and legal decision
making on an international scale. Although psychopa-
thy is one of the most researched disorders within the
field of psychology and law, until recently most empir-
ical investigations involved White male prisoners and
forensic psychiatric patients in North America. Given
that assessments of psychopathy occur regularly and as
a matter of law in many contexts, it is crucial to ascer-
tain the extent to which the primarily White male
research base generalizes to other relevant populations,
such as individuals of other ethnic backgrounds.
Research indicates that the Psychopathy Checklist–
Revised (PCL–R) measures the disorder in an unbi-
ased way across ethnocultural groups within a single
culture (White vs. Black within North America,
Scottish vs. English and Welsh within the United
Kingdom). However, there is some evidence of cross-
national metric invariance: That is, North Americans
obtain PCL–R scores that are 2 to 3 points higher than
those of Europeans, given equivalent levels on the
underlying trait of psychopathy. Moreover, whereas
there is little cross-cultural bias in ratings of affective
symptoms of psychopathy, bias does exist for ratings
of the interpersonal and behavioral symptoms. In light
of the substantial weight placed on PCL–R results
when important decisions about individual liberties are

made, it is crucial that cross-cultural research continue,
preferably using more culturally informed classifica-
tions of ethnic status and with varied samples, includ-
ing women and girls and individuals outside of Europe
and North America. Such research may also shed light
on the etiological bases underpinning the divergent
manifestations of psychopathy.

Ethnicity refers to differences in culture and ances-
try. In social sciences research, the term race is often
used interchangeably with ethnicity, although the for-
mer term generally denotes more fine-grained genetic
differences. In psychopathy research, race typically is
based on self-identification rather than biological or
genetic classification. In this entry, the term ethnicity is
used to refer to ethnic, cultural, and racial groups as
conceptualized within the relevant research literature
on ethnicity and psychopathy. Three key issues have
been addressed within this research base: (a) the
degree to which similar patterns of associations
between external correlates of psychopathy are observed
across groups, (b) measurement generalization across
groups, and (c) mean levels of psychopathic traits
across groups.

External Correlates of 
Psychopathy Across Ethnic Groups

For psychopathy to be construed as a universal syn-
drome, the correlates of psychopathy should be similar
across ethnic groups. The correlates that, perhaps, are
of greatest interest include antisocial behavior and vio-
lence. Results of studies on adult criminal offending in
the community conducted outside North America and
with non-Whites in North America are similar in that
psychopathy is inversely related to age of onset of
criminal behavior and that individuals scoring high on
psychopathic traits commit more violent and nonvio-
lent crime and are more versatile in their crime pat-
terns. Meta-analytic evidence indicates, however, that
psychopathy is a weaker correlate of violent recidi-
vism among more ethnically diverse samples of juve-
nile offenders relative to primarily White samples.
Pertaining to institutional aggression, meta-analytic
results indicate that the country under study matters:
Although the predictive utility of psychopathy for
broad categories of institutional misbehavior is good,
its relation to violent infractions in the United States is
substantially smaller than in non-U.S. institutions. One
explanation for this disparity is the potentially greater
ethnic heterogeneity in U.S. samples.
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Another class of external correlates of psychopathy
comprises psychophysiological and behavioral vari-
ables that exhibit reliable patterns in North American
samples. The few cross-cultural studies investigating
such variables offer inconsistent findings. Additionally,
studies of performance on laboratory tasks that assess
cognitive and emotional processing in North America
suggest that Whites and Blacks high on psychopathic
traits may process information differently.

Studies conducted in North America and abroad on
the association between psychopathy and major men-
tal illness and personality disorders indicate similar
patterns for comorbid psychiatric diagnoses and self-
report personality traits. However, research investigat-
ing White and Black U.S. offenders suggests that
members of these groups do not manifest the same
patterns of correlations between psychopathy and
self-report personality measures. Whereas the associ-
ation between psychopathy and self-reported negative
affect is similar for Blacks and Whites, associations
between impulsivity and psychoticism are less consis-
tent. The observed discrepancies suggest that mecha-
nisms underlying psychopathy may differ for Blacks
and Whites and may be influenced by genetic and
sociocultural factors that vary across ethnic groups.

Measurement Generalization 
Across Ethnic Groups

In contemporary research, psychopathy most often is
operationalized vis-à-vis the PCL family of measures.
Traditional psychometric evaluations indicate adequate
reliability for the PCL–R among non-White adults as
well as for adolescents of various ethnicities assessed
with the youth version of the measure. To demonstrate
cross-cultural equivalence of the PCL–R, it is also nec-
essary to demonstrate that the factor structure of the
measure is the same across ethnic groups (i.e., that the
same items or symptoms cluster together). There is
clear evidence of a replicable factor structure(s) among
White and Black adult men in U.S. prisons; among
White, Black, and Latino boys in the United States; and
among European men (including men from Scotland
and several continental European countries).

Cross-cultural equivalence in the case of the
PCL–R also requires that the association between test
scores and the latent trait of psychopathy be invariant
across ethnic groups (metric invariance), which may
be examined using item response theory (IRT). IRT
confers several distinct advantages to investigations of

cross-cultural disparities: Representative samples are
not required, more detailed analysis of individual rat-
ings can be provided, and a determination can be made
regarding whether scores are measured on the same
scale with different ethnic groups. An often-cited anal-
ogy that involves the measurement of temperature
using Fahrenheit and Celsius degrees may help clarify
the last point: Although both scales measure the same
construct, comparisons are meaningless because they
differ in zero points and scale increments. In the case
of the PCL–R, metric variance across groups is prob-
lematic because different scores could express the
same level of the latent trait of psychopathy (or, con-
versely, the same PCL–R score obtained by two groups
would not represent the same underlying level of the
disorder). In general, research using IRT methods indi-
cates that the PCL–R may be used in an unbiased way
with Blacks. However, there does appear to be evi-
dence of metric invariance between North America 
and Europe (both in the United Kingdom and conti-
nental countries). Compared with North Americans,
Europeans tend to obtain lower PCL–R total, factor,
and item scores for the same level of the underlying
trait of the disorder, thereby prompting some experts to
recommend adjusting the diagnostic threshold of a
total PCL–R score of 30 used in North America to 28
when used in Europe. The symptoms tapping the defi-
cient affective experience seem to be the most diag-
nostic of psychopathy and are thought to be more
stable across cultures compared with the interpersonal
and behavioral features of the disorder. However, at
extreme levels of psychopathy, the interpersonal symp-
toms may provide more diagnostic information (espe-
cially in the United Kingdom). Research indicates that
these cross-national differences in psychopathy reflect
genuine differences in the expression of the disorder,
rather than raters’ perceptions of the psychopathic
symptoms.

Differences in Levels of 
Psychopathic Traits

Because the generalizability of the measurement of
PCL–R total scores across Blacks and Whites has
been demonstrated, it is appropriate to use this instru-
ment to investigate whether these groups differ in the
extent to which they display psychopathic characteris-
tics. Two large-scale meta-analyses have examined
this issue for adults and adolescents. When differ-
ences between PCL–R total scores of Black and
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White adults from 21 studies were examined in the
aggregate (with an overall sample size of 8,890 indi-
viduals), no reliable, meaningful differences in scores
between the two groups were observed. When differ-
ences between total scores on the youth version of 
the measure of Black and White adolescents from 
16 studies were averaged (with an overall sample size
of 2,199), ratings of psychopathic characteristics were
significantly higher among Black youth. Importantly,
however, the overall magnitude of this effect was
small and corresponded to about 1.5 points on the 
40-point psychopathy scale. There was considerable
heterogeneity in the effect sizes (associations between
scores and ethnicity) in both studies, but no clear
moderators of the relation between ethnicity and psy-
chopathy scores were identified.

Explaining Cross-Group 
Differences in Psychopathy

Experts agree that a host of biological, psychological,
and social factors likely contribute to the etiology of
personality disorders. A major weakness in the psy-
chopathy research in this area is that ethnic/racial cat-
egories are fairly simplistic, created on the basis of
self-identification in the absence of a consideration of
relevant variables (including biological, genetic, psy-
chological, and social) that influence group member-
ship. Substantial within-group heterogeneity exists
regarding important dimensions such as acculturation,
ethnic identity, socioeconomic status, and neighbor-
hood characteristics, and these sources of heterogene-
ity present obstacles to pinpointing the etiological
factors underlying any group differences that may be
observed. Pertaining to psychopathy research, relying
on simplistic classifications of ethnicity such as Black
and White severely constrains the potential to identify
more proximal causes of observed disparities in psy-
chopathy. As but one example of the importance of
considering how contextual factors that vary across
ethnic groups may be critical in explaining socially
deviant behavior, consider the example of living in a
“bad” neighborhood. In a large-scale study in which
more than 900 civil psychiatric patients were admin-
istered the screening version of the PCL–R and fol-
lowed in the community for 1 year, the degree 
to which an individual’s neighborhood was disad-
vantaged (indexed by rates of public assistance,
poverty, unemployment, managerial employment,
vacant dwellings, female-headed households, and

average household wage) was strongly associated
with race (i.e., being Black was associated with living
in a more disadvantaged neighborhood). Race retained
little relation to psychopathy once neighborhood dis-
advantage was taken into account by statistical meth-
ods. In this study, of the 100+ risk factors for violence
that were studied, psychopathy was the strongest 
predictor of community violence. Importantly, even
after statistically taking into account factors such as
psychopathy and race, the amount of concentrated
poverty in participants’ neighborhoods still signifi-
cantly predicted violence. Whereas race did predict
violence when considered on its own, the effect of
race alone in predicting violence disappeared after
statistically controlling for neighborhood disadvan-
tage. That is, regardless of whether participants were
Black or White, those who lived in highly disadvan-
taged neighborhoods were more likely to be violent.
Although further investigation clearly is needed, these
results highlight the importance of investigating cul-
tural and social processes that may influence psycho-
pathic traits.

Laura S. Guy

See also Forensic Assessment; Hare Psychopathy
Checklist–Revised (2nd edition) (PCL–R); Psychopathy;
Psychopathy Checklist: Screening Version; Psychopathy
Checklist: Youth Version
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EVALUATION OF COMPETENCE TO

STAND TRIAL–REVISED (ECST–R)

Evaluation of Competency to Stand Trial–Revised
(ECST–R) is a semistructured interview that is designed
to assess criminal defendants’ capacities as they relate
to courtroom proceedings. In Dusky v. United States
(1960), the U.S. Supreme Court established the three
basic prongs required for competency to stand trial:
(1) factual understanding of the proceedings, (2) ratio-
nal understanding of the proceedings, and (3) rational
ability to consult with counsel. The ECST–R was
developed and validated for assessment of the Dusky
prongs. In addition, the ECST–R includes a specific
screen for feigned incompetency.

Description and Development

Prototypical analysis with competency experts identi-
fied core representative items for three ECST–R com-
petency scales: Factual Understanding of the Courtroom
Proceedings (FAC), Rational Understanding of the
Courtroom Proceedings (RAC), and Consult with
Counsel (CWC). Prototypical items were also evaluated
by trial judges and highly experienced forensic psychia-
trists. In addition to competency scales, the ECST–R
uses multiple detection strategies for validating its four
Atypical Presentation (ATP) Scales: Psychotic (ATP–P),
Nonpsychotic (ATP–N), Both (ATP–B; sum of ATP–P
and ATP–N), and Impairment (ATP–I). A fifth ATP
scale is not used to assess feigning, but masks the intent
of the other ATP scales: Realistic (ATP–R).

Samples from four major studies were combined
for normative data and test validation. Three samples
consisted of mentally disordered offenders: (1) 100
detainees on a psychiatric unit of a large metropolitan
jail, (2) competency cases including 28 pretrial evalu-
ations and 42 inpatients in competency restoration, and
(3) 56 inpatients in competency restoration. They were
supplemented with 95 jail inmates and 89 additional
competency referrals.

Reliability

Internal consistencies (alpha coefficients) were high for
overall competency (.93) and the individual compe-
tency scales: FAC (.87), RAC (.89), and CWC (.83).
Interrater reliabilities were exceptional for these com-
petency scales: FAC (.96), RAC (.91), and CWC (.91).
Even when focusing on individual competency items,
interrater reliabilities remained strong (Mr = .77). In
addition, most individual competency ratings remained
stable across a 1-week interval with more than 90% of
the ratings remaining identical. ATP scales had moder-
ate to high internal consistencies (alphas from .70 to
.87) with the exception of ATP–R (.63), which serves a
different purpose. ATP scales have outstanding inter-
rater reliabilities (rs from .98 to 1.00)

Validity

The previously described prototypical analysis pro-
vided strong evidence of content validity. For con-
struct validity, confirmatory factor analyses were used
to test various models of the Dusky prongs for the
ECST–R competency items. With one cross-loading,
the confirmatory factor analyses confirmed a three-
factor model with high loadings (M = .72) for compe-
tency items on their designated scales.

For criterion-related validity, ECST–R competency
scales demonstrated a high concordance with inde-
pendent opinions of experienced forensic experts and
legal outcomes. It also evidenced moderate correla-
tions with the MacCAT–CA, despite major conceptual
differences between the two competency measures. In
addition, very large effect sizes were found between
defendants with and without impairment on ECST–R
competency scales for both the severity of psychotic
symptoms (Cohen’s ds from 1.95 to 2.98) and overall
functioning (ds from 1.60 to 1.75).

The ATP scales were validated using a combination
of known-group comparisons and simulation designs.
Both suspected malingerers and simulators produced
much higher scores than genuine inpatients on the
ATP scales with the logical exception of ATP–R. Very
large effect sizes were found for both suspected
malingerers (Md = 1.99) and simulators (Md = 1.74).

Forensic Applications

The ECST–R is a second-generation competency mea-
sure that was carefully constructed and validated to eval-
uate the Dusky prongs, which applies to competency
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evaluations across the United States. Some jurisdictions
have augmented the Dusky standard with additional cri-
teria. In these instances, forensic psychologists may use
the ECST–R to evaluate core issues that can be supple-
mented by interview-based methods and collateral
sources.

ECST–R conclusions are based on both normative
data and case-specific deficits. Normative-based inter-
pretations compare a defendant’s ECST–R score with
that of 356 impaired but genuine pretrial defendants.
Nomothetic interpretations for competency are provided
for individual ECST–R scales based on T-score trans-
formations for moderate (60T to 69T), severe (70T to
79T), extreme (80T to 89T), and very extreme (90T and
above) elevations. Because the Supreme Court in
Daubert v. Merrell Dow Pharmaceuticals (1993) and
subsequent cases required an examination of error rates,
the ECST–R became one of the first forensic measures
to evaluate error rates in the context of standard error of
measurement. For example, at a “very probable” level of
certitude, the estimated error rate is <5.0%.

Not all competency-related abilities will be cap-
tured by the ECST–R or by any other competency
measure. Therefore, the nomothetic interpretations are
supplemented with case-specific deficits. Based on
the ECST–R and other data sources, focal deficits are
sometimes observed that are germane to competency
determinations. The ECST–R provides an opportunity
to document these case-specific deficits.

A crucial issue in competency evaluations is the gen-
uineness of the defendant’s efforts in describing his or
her psychological impairment and competency-related
abilities. Unlike alternative measures, the ECST–R pro-
vides a direct method to screen for possible malinger-
ing. If malingering is established by independent
measures such as the Structured Interview for Reported
Symptoms (SIRS), the ECST-R provides explicit guide-
lines for assessing the relationship of feigned impair-
ment to the issue of competency to stand trial.

Richard Rogers

See also Forensic Assessment; Malingering

Further Readings

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).
Dusky v. United States, 362 U.S. 402 (1960).
Rogers, R., Jackson, R. L., Sewell, K. W., & Harrison, K. S.

(2004). An examination of the ECST-R as a screen for
feigned incompetency to stand trial. Psychological
Assessment, 16, 139–145.

Rogers, R., Jackson, R. L., Sewell, K. W., Tillbrook, C. E., &
Martin, M. A. (2003). Assessing dimensions of
competency to stand trial: Construct validation of the
ECST-R. Assessment, 10, 344–351.

Rogers, R., & Shuman, D. W. (2005). Fundamentals of
forensic practice: Mental health and criminal law. 
New York: Springer.

Rogers, R., Tillbrook, C. E., & Sewell, K. W. (2004).
Evaluation of Competency to Stand Trial-Revised 
(ECST-R) and professional manual. Odessa, FL:
Psychological Assessment Resources.

EXPERT PSYCHOLOGICAL TESTIMONY

Expert testimony in psychology comes in many types
and concerns a vast array of subjects. Psychological
expertise ranges widely both in scientific subject areas
and the breadth of the legal landscape covered. Indeed,
there are few, if any, legal contexts in which expert tes-
timony on psychology does not sometimes have an
impact. This is not surprising, because law shares with
psychology an abiding interest in human behavior.
Because of the large number of areas in which psy-
chology and law intersect, any summary will be some-
what incomplete. This entry, therefore, is intended to
illustrate the range of expertise and the legal contexts
in which it is put to use. It first reviews expert testi-
mony according to its subject, with sections on testi-
mony concerning past mental states, past behavior,
future behavior, and current mental states. The entry
concludes with a discussion of the probative value of
other evidence. Many of these categories of evidence
appear in both civil and criminal cases, and the basic
admissibility standards in these two legal domains are
the same. Hence, for example, predictions of future
violence might be used in civil cases (e.g., civil liabil-
ity for failing to predict violence), civil cases that are
quasi-criminal (e.g., sexually violent predator commit-
ments), and criminal cases (e.g., capital sentencing).
Also, many subjects of expert psychological testimony
are used by both prosecutors and criminal defendants
(e.g., the battered-woman syndrome [BWS]) and by
plaintiffs and civil defendants (e.g., polygraphs).

Past Mental States

In the popular imagination, the principal use of psy-
chological expertise occurs in the context of discern-
ing past mental states in criminal cases. The central
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legal context in which this subject arises is insanity.
Insanity in the law is a construct that relates to respon-
sibility or what might be termed moral culpability.
The law presumes that behavior is freely willed and
the product of a rational mind. A person might be
excused under the law if these presuppositions are
demonstrated not to be so in a particular case. Most
jurisdictions employ an insanity defense based on the
19th-century case of Daniel M’Naghten, who attempted
to assassinate Sir Robert Peel, the British Prime
Minister, but shot and killed Peel’s assistant, Edward
Drummond, by mistake. Under the test, a defendant
should be acquitted if he “was under such a defect of
reason, from disease of the mind, as not to know the
nature and quality of the act he was doing, or, if he 
did know it, that he did not know he was doing what
was wrong.”

As a practical matter, the subject of past mental states
is complicated by the very different vocabularies that
lawyers and scientists bring to the subject. Lawyers
speak in terms of insanity and diminished capacity,
whereas psychologists employ an expansive vocabulary
designed to account for the wide variation in behaviors
observed. The law, therefore, presumes, and has con-
structed, a world in which mental capacity to reason
exists largely in two-dimensional space: A person was
sane or insane when he or she committed a particular
act. Psychology, in contrast, presumes, and has con-
structed, a world in which mental capacity to reason
varies widely in multidimensional space: A person
might suffer from a disability with multiple etiologies
and with varying effects on his or her capacity to reason.

Although insanity occupies much of the scholarly
attention regarding past mental states, much of the
syndrome literature similarly involves the effort to
explain preexisting thought processes. For example,
the BWS is used in many jurisdictions to demonstrate
that battering victims did not behave unreasonably
when they used deadly force against their batterers.
Part of the factual inquiry for triers of fact in these
cases, as defined by substantive law, is whether the
battered woman believed that she was in imminent
danger of harm at the time that she killed the batterer.
Since many of these cases involve circumstances in
which the defendant acted at a time when she did not
confront an immediate objective harm—if, say, the
killing occurred when the victim was sleeping—the
psychological proof is offered to support her claim
that she was reasonable in believing that harm was
nonetheless imminent. According to BWS advocates,

this inference follows from available research in two
possible ways. First, as a general matter, the data sug-
gest that prolonged abuse renders battered women
constantly fearful, a psychological outcome that is a
natural consequence of the violence. Second, advo-
cates argue that specific clinical observations can sup-
port the individual defendant’s claim that she was in
constant fear and, thus, honestly and reasonably
believed that harm was imminent when she killed.

A fundamental challenge for psychologists regard-
ing past mental state concerns the inherent difficulty in
assessing a phenomenon that cannot be observed even
indirectly. In effect, when the law asks psychologists to
assess past mental states, it puts them in the role of
forensic investigator. Little research is available to sug-
gest that psychologists can fulfill this role in a reliable
fashion. Nonetheless, some scholars, most notably
Christopher Slobogin, argue that the inherent difficulty
of the task should lead courts to relax the usual rules of
admissibility. According to this view, psychologists
can still “assist the trier of fact” regarding past mental
states, even if the phenomenon defies direct observa-
tion or straightforward test.

Past Behavior

Possibly the most controversial use of psychological
expertise is behavioral profile evidence or psychologi-
cal expertise that is offered as proof that a person com-
mitted some act, typically one that he or she is charged
with a crime for having committed. Most evidence
codes proscribe the use of past bad acts—referred to as
“character evidence”—and thus ostensibly prohibit
behavioral profiling for the purpose of proving that the
defendant probably committed the alleged crime
because he or she has a propensity to commit such
crimes. Nonetheless, courts still often admit such evi-
dence in one form or another. The most egregious
examples of this practice involve courts’ admission of
evidence such as rapist profiles to prove the substantive
offense.

More common, however, is court allowance of evi-
dence that serves dual purposes: one permissible and
the other not. For example, there is a growing use of
BWS by states to prosecute alleged abusers. BWS
would not ordinarily be allowed simply to support the
inference that because the defendant abused the wit-
ness in the past, he is probably guilty of the assault for
which he is on trial. This is prohibited character evi-
dence. However, in many cases, women who were
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abused and filed a police complaint subsequently tes-
tify at trial that the defendant was not the source of her
injuries. Prosecutors have successfully introduced
BWS for the purpose of impeaching the witness’s tes-
timony and thus explaining why she changed her
story. But evidence of past battering, which is symp-
tomatic of BWS, is likely to be used by the trier of fact
substantively—that is, for the prohibited purpose of
proving that the defendant assaulted the witness on
the occasion in question.

Future Behavior

The subject of predicting future behavior raises a host
of issues involving both the reliability of the claimed
expertise and the scope of the substantive and proce-
dural rules that apply to that expertise. The most usual
prediction involves a person’s likelihood of behaving
violently. Courts call for expert predictions of future
violence in a wide assortment of legal contexts,
including ordinary civil commitment hearings, capital
sentencing hearings, commitment hearings following
a verdict of not guilty by reason of insanity, commit-
ment hearings following a determination of incompe-
tency to stand trial, parole and probation hearings, and
hearings under community notification laws for “sex-
ual predators.” Yet courts regularly remark that pre-
dicting future behavior is inherently difficult, and
most research indicates that psychiatrists and psychol-
ogists do not do it very well. Indeed, this area of the
law presents a paradox in which judges seemingly
take the most lenient approach toward scientific evi-
dence involving some of the most controversial sci-
ence to enter the courtroom.

As a general procedural matter, courts ordinarily do
not apply evidentiary rules of admissibility to predic-
tions of violence. In many areas, such as capital sen-
tencing or probation hearings, rules of evidence do not
apply. In other areas, such as commitment hearings or
community notification determinations, evidence rules
ostensibly apply, but courts proceed, either implicitly or
explicitly, on the basis that the substantive law requires
psychological expert testimony. Hence, the expertise is
admissible not because it is deemed relevant and reli-
able but because it is deemed necessary under the sub-
stantive law that applies to the case.

Although evidence rules might not apply to predic-
tions of violence, constitutional safeguards do. The
Supreme Court, however, rejected a constitutional
challenge to predictions of violence in Barefoot v.

Estelle (1983), the only case it has heard on the sub-
ject. The Barefoot Court rejected the defendant’s con-
tention, backed by an amicus brief submitted by the
American Psychiatric Association (APA), that predic-
tions of future violence were unreliable. The Court
argued that “neither petitioner nor the [American
Psychiatric] Association suggests that psychiatrists
are always wrong with respect to future dangerous-
ness, only most of the time.”

Despite the APA’s statement that psychiatrists can-
not distinguish accurate from inaccurate predictions,
the Court believed juries could do so. “We are uncon-
vinced . . . that the adversary process cannot be
trusted to sort out the reliable from the unreliable evi-
dence and opinion about future dangerousness, partic-
ularly when the convicted felon has the opportunity to
present his own side of the case.” Yet as Justice
Blackmun pointed out in dissent, this observation
“misses the point completely,” for “one can only won-
der how juries are to separate valid from invalid expert
opinion when the ‘experts’ themselves are so obvi-
ously unable to do so.”

Current Mental State

A seemingly less daunting task for psychologists than
describing past mental states, characterizing past
behavior, or predicting future behavior involves
assessing current mental states. The law seeks such
mental assessments in a variety of contexts, including
the competency of defendants to be tried and the com-
petency of those convicted of capital offenses to be
executed. In the former category, the issue involves
whether a defendant is able to assist in his or her own
defense and comprehends the nature of the proceed-
ings and the charges against him or her. In the latter
category, the issue involves whether the condemned
person comprehends the State’s reasons for executing
him or her and understands what is about to occur.

Competency assessments are typically decided by
judges as a matter of law. Experts usually rely on a
mixture of clinical judgment and standardized tests,
which may range widely in terms of reliability and
construct validity. Indeed, this area has not been the
subject of close or critical review by the courts, and
there appear to be few guidelines for courts to ensure
the receipt of relevant and valid scientific opinion. In
general, evidence rules do not apply to this subject
and courts do not employ evidentiary standards of
reliability to expert opinion regarding current mental
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states. Indeed, this task, perhaps more than any other,
tends to be handled by court-appointed experts.

Commentary on the Probative 
Value of Other Evidence

A large segment of psychological expertise is devoted
to the subject of how people ordinarily respond, men-
tally and behaviorally, to different sets of circum-
stances. For example, research on domestic violence
indicates that many victims of such abuse fail to leave
battering relationships for a variety of psychological
and sociological reasons. Similarly, research on victims
of rape and sexual assault indicates that many of them
do not report the crime immediately, again for a variety
of reasons. In the law, this kind of research might be
relevant on a couple of related issues. Specifically, it is
sometimes offered to buttress the credibility of a wit-
ness. For instance, this research might suggest that an
alleged victim of sexual assault is not an untruthful wit-
ness because he or she failed to report the crime in a
timely fashion, since it is not unusual for sexual assault
victims to delay reporting. This sort of testimony is also
proffered for the more general purpose of giving triers
of fact background information regarding the usual cir-
cumstances that surround similar situations. For exam-
ple, triers of fact might be informed in a case involving
a defendant who was battered that a large percentage of
battered women do not leave abusive situations. Courts’
receptivity to these uses varies.

In most jurisdictions, evidence cannot be intro-
duced for the specific purpose of buttressing the cred-
ibility of a witness. Courts consider the use of
evidence to support a witness’s credibility to be an
invasion of the province of the jury. Juries are
entrusted with the task of assessing credibility. At the
same time, however, many courts allow expert testi-
mony regarding how people tend to respond to partic-
ular situations for the purpose of educating the jury
regarding the background context confronted by the
testifying witness. Three basic contexts arise with
regard to this kind of evidence. In some cases, such as
sexual assault cases, psychological evidence is prof-
fered not to show that a witness is truthful but to
demonstrate that, in light of how other people respond
in similar situations, the witness’ account is not unbe-
lievable. In the second, the expert does not speak to
the credibility of a witness but is offered to inform the
jury regarding the likely accuracy of a witness’s testi-
mony. In the third group, experts are offered to speak

to credibility directly, usually through the use of a test
such as a polygraph. These three contexts will be con-
sidered in turn.

In many cases, especially including rape cases and
sexual assault of children, psychological expertise is
proffered to show that the alleged victim’s behavior is
not inconsistent with that of others who have experi-
enced similar trauma. Evidence, for example, that an
alleged rape victim failed to immediately report the
crime might be put into perspective by expert testi-
mony that many sexual assault victims behave simi-
larly. This can be important evidence in a case in
which the defendant claims consent because the wit-
ness’s behavior might otherwise appear inconsistent
with having been assaulted. In this view, evidence on
the reporting rates of sexual assault are not offered to
support the credibility of the witness but to inform the
jury about how people tend to respond to similar situ-
ations. As many courts and commentators have
observed, however, there is a very fine line—if any
line at all—between the permitted purpose of rebut-
ting the defendant’s contention that the victim’s
behavior is inconsistent with having been assaulted
and the prohibited purpose of supporting the prosecu-
tion’s contention that the victim’s behavior is consis-
tent with having been assaulted. It is illogical to
permit expert evidence to prove nonconsent but not to
prove that a rape occurred (i.e., in most cases, non-
consent). But most courts adhere to this distinction.

The second group of cases is not overly controver-
sial as regards invading the trier of fact’s province to
decide witness credibility, because it principally con-
cerns the general accuracy of similarly situated wit-
nesses. The lion’s share of this type involves expert
opinion on the reliability of eyewitness identification.
(Expert testimony on implantation of false memories
in repressed-memory cases would be another exam-
ple.) Courts rarely raise the credibility objection to this
evidence for a couple of reasons. First, a principled
line can be drawn between credibility and accuracy,
and the latter seems less invasive of the jury function.
Second, eyewitness experts usually do not testify
regarding the accuracy of a particular witness but,
instead, only to the general factors that might interfere
with eyewitness accuracy. Again, this form of testi-
mony is less invasive. Nonetheless, courts have not
been enthusiastic admirers of psychological expertise
on the unreliability of eyewitnesses. Objections to this
sort of expert testimony typically involve the question
whether the information is “beyond the ken” of the
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average layperson. Under most modern evidence
codes, the subject need not be entirely “beyond the
ken,” because expert testimony need only “assist the
trier of fact” (and be reliable) to be admitted. Nonetheless,
much psychological expertise has been excluded on
the basis that it simply reflects common sense.
Although courts have become somewhat more recep-
tive to expert testimony regarding the unreliability of
eyewitness identifications recently, it is still looked on
by many courts as only marginally helpful to triers of
fact and largely a waste of the court’s time.

In a third group of cases, the specific import of prof-
fered expert testimony is the credibility of a specific
witness. Today, this evidence is best represented by
testimony regarding the results of polygraph machines.
Surprisingly, perhaps, modern courts do not object to
this evidence on the ground that it invades the province
of the trier of fact. Indeed, courts, including a majority
of justices on the U.S. Supreme Court (United States v.
Scheffer, 1998), have questioned whether this rationale
would be sufficient to exclude a reliable lie detector.
Instead, courts have focused on the lack of demon-
strated reliability of these tests to support exclusion.
Most courts agree that polygraphs are not admissible,
at least absent stipulation of the parties prior to admin-
istration of the test. But their rationale for exclusion—
lack of proven validity—leaves open the possibility
that future tests, such as fMRI, might be admitted if
validity is adequately demonstrated.

David L. Faigman
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EXPERT PSYCHOLOGICAL TESTIMONY,
ADMISSIBILITY STANDARDS

Expert psychological testimony, like any testimony,
must meet certain criteria or standards for admissibility
before it is allowed into court. Although the admissibil-
ity of expert evidence was initially governed by the gen-
eral acceptance standard set in Frye v. United States
(1923), more recent standards, including the Federal
Rules of Evidence, have shifted focus to an evaluation
of the reliability of the evidence. This entry outlines the
historical changes in admissibility standards, starting
with the Frye decision and the Federal Rules of
Evidence and progressing through a trio of recent
Supreme Court decisions that address the admissibility
of expert evidence. These decisions include Daubert v.
Merrell Dow Pharmaceuticals (1993), which estab-
lished whether the Federal Rules of Evidence super-
seded the Frye standard when judging the admissibility
of scientific evidence, and General Electric Co. v. Joiner
(1997) and Kumho Tire Company v. Carmichael (1999),
which established the scope of the Daubert decision.

FFrryyee  vv..  UUnniitteedd  SSttaatteess

Before the Daubert decision, most courts insisted that
testimony proffered by an expert be relevant to the triers
of fact and based on generally accepted principals.
Specifically, this meant that the area the expert was tes-
tifying to must result from theory and technique that
have been generally accepted by a scientific community.
This principle was adopted from a District of Columbia
(DC) Court of Appeals ruling that occurred in 1923.

In Frye v. United States (1923), the DC Court of
Appeals issued one of the first decisions governing the
admissibility of expert evidence. When James T. Frye
was on trial for murder in the first degree, the defense
proffered an expert who would testify about a lie detec-
tion test that was based on changes in the examinee’s
systolic blood pressure in response to questions. The
trial court ruled that this expert testimony was inadmis-
sible, and Frye was convicted. In an appeal of his con-
viction, Frye argued that the trial court’s failure to allow
the expert testimony was improper and resulted in his
conviction. The appellate court reexamined the case
and upheld the original verdict, introducing what is
now referred to as the “Frye test” for the admissibility
of expert evidence. In its decision, the court wrote that
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the methods used by an expert must be generally
accepted within the expert’s field. In the court’s opin-
ion, the lie detection test Frye wished to introduce to
trial had not gained recognition among other experts in
the field, and this was grounds for its exclusion.

The court established the Frye test to ensure that
unreliable expert testimony was not admitted at trial, in
part because of concerns that jurors would be unable to
differentiate between good and bad science. Rather
than relying on trial court judges or on jurors to make
determinations about the value or reliability of expert
evidence, Frye leaves the responsibility of evaluating
the reliability of novel scientific methods to the relevant
scientific community. If there is a significant dispute in
the relevant scientific community over the reliability of
a theory or practice, then the court could choose to
exclude the evidence. Essentially, the court placed the
responsibility of ensuring that valid science entered the
court on the practitioners in the field.

Over time, the Frye test became the primary stan-
dard that the courts used to evaluate the introduction
of scientific evidence. However, dissatisfaction with
the Frye standard began to grow as opponents argued
that Frye was too vague and that it prevented novel
scientific discoveries from being admitted in trial
because there had not been sufficient time for the dis-
covery to become generally accepted. As expert testi-
mony became increasingly common in courts, it
became apparent that more structured guidelines
would have to be created. Finally, 50 years after the
Frye standard had been established, new rules govern-
ing the admissibility of expert evidence were adopted
in the Federal Rules of Evidence (FRE).

Federal Rules of Evidence

In the late 1960s and early 1970s, an advisory commit-
tee convened by then Chief Justice Earl Warren drafted
new rules to govern the admissibility of evidence in all
federal courts. These rules, known as the FRE, were
eventually adopted by the Supreme Court and, with
modification, enacted into legislation by Congress in
1975. Article VII of these rules addressed the admissi-
bility of expert testimony specifically. Rule 702 states
that “if scientific, technical or other specialized knowl-
edge will assist the trier of fact” in weighing the evi-
dence or determining facts, and the expert proffering
such testimony has been qualified as an expert based on
his or her “knowledge, skill, experience, training, or
education,” then the jury should be allowed to hear 
the testimony. Thus, the rule states that experts do not

necessarily have to come from a scientific background.
Experts can come from groups that have a certain skill,
such as bankers or plumbers, when that skill or experi-
ence allows them to form an opinion that assists the
trier of fact in understanding the evidence. Moreover,
expert testimony must be helpful to the trier of fact in
determining facts at issue in the trial. Although these
rules were designed to apply only in federal courts,
many states modeled their own rules of evidence on the
federal rules, including Rule 702.

DDaauubbeerrtt  vv..  MMeerrrreellll  
DDooww  PPhhaarrmmaacceeuuttiiccaallss

As concerns grew over the admissibility of expert evi-
dence, which began to play a larger role in many
cases, questions arose about which standard should be
used to determine the admissibility. Some federal
courts continued to rely on the Frye standard, whereas
other federal courts relied on the FRE when making
determinations about the admissibility of expert evi-
dence. The decision in Daubert v. Merrell Dow
Pharmaceuticals (1993) addressed these concerns by
clarifying specifically what standards should be used
when admitting expert testimony.

The petitioners in Daubert v. Merrell Dow Pharma-
ceuticals (1993) were two children, Jason Daubert and
Eric Schuller, who were born with serious birth defects,
and their parents, who were appealing a trial court’s rul-
ing that excluded expert testimony supporting the posi-
tion that the drug Bendectin could be a teratogen. Their
initial suit alleged that the children’s birth defects had
been caused by their mother’s use of an antinausea
drug, Benedectin, manufactured by Merrell Dow, dur-
ing her pregnancies. To support their position, the
plaintiffs proffered eight experts who based their con-
clusions that Bendectin was a teratogen on both test-
tube and live studies on animals that demonstrated
a relationship between Bendectin and birth defects,
research showing that Bendectin had a similar chemical
structure to other drugs known to cause birth defects,
and a meta-analysis of published epidemiological
studies that examined the rate of birth defects among
children born to women who had used Bendectin
versus those who had not. Merrell Dow proffered
a highly qualified expert who stated that he had
reviewed all the literature surrounding Bendectin and
human teratogens and found that there was no evidence
to support its being responsible for the birth defects.

The District Court granted a summary judgment
for Merrell Dow and dismissed the case, writing that
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the animal and chemical structure research on which
the plaintiffs’ experts based their opinions was irrele-
vant and that the results of the meta-analysis had not
been generally accepted within the field of epidemiol-
ogy, because it had not been peer-reviewed or pub-
lished. Thus, the District Court relied on the Frye
standard for excluding the testimony proffered by the
plaintiffs. The plaintiffs appealed the District Court’s
decision, arguing that the court had improperly used
the Frye standard when judging the admissibility of its
expert evidence as Frye had been replaced by the
FRE. The Supreme Court agreed to hear the case and
ruled in favor of the petitioners, agreeing that the FRE
had replaced Frye as the appropriate standard for
judging the admissibility of expert testimony.

In its decision, the Supreme Court outlined a two-
pronged test for the admissibility of expert testimony.
One prong required that expert testimony must be rel-
evant to an issue before the court to be admissible.
The second prong required that the expert testimony
be reliable. In essence, the Supreme Court ruled that
judges must evaluate whether scientific evidence is
based on reliable methodology rather than relying on
general acceptance in the scientific community to
determine whether the testimony is admissible. The
court sought to help judges who lack the scientific
training to make these determinations by offering sug-
gestions for criteria that could be used to evaluate
research. For one, the court suggested that judges
examine whether the theory or hypothesis on which
the research is based can be falsified or tested.
Second, the court stated that another way to assess
whether the proffered evidence is reliable is to deter-
mine if it has been peer-reviewed and published.
Third, judges should evaluate whether the technique
in question has a known or potential error rate.
Finally, although no longer a necessary and sufficient
characteristic for admissibility, the Court suggested
that judges could still use general acceptance as a fac-
tor in determining whether or not to admit testimony.

The Daubert decision held that the admissibility of
scientific evidence depends on its scientific validity.
The guidelines for judging the admissibility of scien-
tific evidence promulgated in Daubert shifted the
focus of the admissibility decision from determining
whether the evidence was accepted by other scientists
to an examination of the methods of the research on
which experts base their opinions. Essentially, the
decision in Daubert transferred the role of gatekeeper
from the relevant scientific community to the trial
court judge.

GGeenneerraall  EElleeccttrriicc  CCoo..  vv..  JJooiinneerr

Although the Daubert decision settled the controversy
regarding the appropriate standards by which judges
should evaluate the admissibility of scientific expert
testimony, there was disagreement over the standard
to be used when reviewing such decisions. The
Supreme Court addressed this question in General
Electric Co. v. Joiner (1997). In this case, Robert
Joiner, the plaintiff, had brought suit alleging that his
development of lung cancer was influenced by his
exposure to dielectric fluid contaminated with poly-
chlorinated biphenyls while on the job at General
Electric. Joiner sought to introduce testimony from
several experts that exposure to polychlorinated
biphenyls, not his history as a smoker, caused the
early onset of his lung cancer, but the District Court
ruled that the experts’ evidence was mere speculation
and, therefore, inadmissible. On appeal, the Eleventh
Circuit Court of Appeals applied a stringent standard
of review when assessing this ruling and decided that
the District Court had been wrong to exclude the
expert testimony. They believed that the FRE showed
preference for the admission of expert testimony and
based on this analysis concluded that the District
Court should have allowed the expert testimony.

However, the United States Supreme Court reversed
the decision of the Eleventh Circuit Court, ruling 
that the appellate court had applied the wrong stan-
dard of review. The Court determined that the proper
standard of review for decisions regarding the admis-
sibility of expert testimony should be whether the
judge abused his or her discretion by excluding the
expert testimony. The Court explained that although
the FRE may provide for the admission of a greater
variety of scientific testimony, the trial court judge
still retains his or her role as gatekeeper and must
evaluate the reliability of the proffered expert evi-
dence to approve or deny its admissibility rather than
abdicating this responsibility due to the perceived lib-
eral thrust of the FRE. The Supreme Court then ruled
that the District Court had reasonable grounds to
question the reliability of the expert testimony prof-
fered by Joiner and had not abused its discretion in
excluding it.

KKuummhhoo  TTiirree  CCoommppaannyy  vv..  CCaarrmmiicchhaaeell

Although Daubert provided trial court judges with
guidance regarding the factors to be considered 
when determining the admissibility of scientific expert
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evidence, it did not address the issue of nonscientific
expert testimony. A later Supreme Court case, Kumho
Tire Company v. Carmichael (1999), answered the
question of whether the Daubert standards should
apply to nonscientific testimony as well. In this case, a
tire on Patrick Carmichael’s minivan failed, causing
Carmichael to lose control of the car, resulting in a car
accident, which resulted in serious injuries and one
death. Carmichael then brought suit against Kumho
Tire Co., alleging that the tire had been defective.
Carmichael wished to introduce testimony from an
expert in tire failure analysis to show that the blowout
was due to a tire defect rather than age or overuse. The
District Court refused to admit the expert testimony,
citing that the testimony failed to meet the standards set
forth in FRE 702 or the reliability factors put forth in
Daubert.

The Eleventh Circuit Court reversed the decision,
stating that the U.S. District Court was mistaken in its
application of the Daubert reliability standard to non-
scientific testimony. The Circuit Court ruled that the
expert testimony at issue relied on experience-based
rather than scientific knowledge, which was outside
the scope of Daubert. Therefore, the Circuit Court
ruled that the admissibility of the expert testimony
had to be reconsidered under Rule 702 instead.
However, the United States Supreme Court disagreed
with the Circuit Court when it reviewed and reversed
the decision. The Court decided that judges’ gate-
keeping responsibility outlined in Rule 702 applied to
specialized and technical knowledge, in addition to
the previous application to scientific knowledge.
Thus judges were responsible for determining the rel-
evance and reliability of nonscientific expert testi-
mony as well as scientific testimony. According to the
Court, the FRE 702 and 703 did not distinguish
between scientific and nonscientific expert testimony
and allows experts testifying on technical and spe-
cialized topics, as they do to scientific experts, the
same latitude in presenting their opinions—latitude
that is not granted to nonexpert witnesses. The Court
also recognized the difficulty in distinguishing scien-
tific from technical or specialized knowledge,
because experts often have more than one type of
knowledge to offer.

The Court then considered how judges should
assess the reliability of these other types of expert
knowledge, ruling that the Daubert factors could be
used to evaluate expert testimony based on special-
ized and technical knowledge just as they can be

used to evaluate scientific expert testimony.
However, the Court reemphasized the statement in
Daubert that the four factors outlined in that case
were not an exhaustive list of criteria and reaffirmed
the power of judges to consider other factors when
determining admissibility. The Court noted that not
all types of expert testimony can be judged solely on
the basis of those four factors, as they do not always
apply, but also recognized that they can apply to non-
scientific knowledge, such as experientially based
knowledge, as well. Therefore, they do not need to
be applied exclusively, or even considered at all, in
every case. The Court noted that judges have the
same broad freedom in determining how to assess
reliability of expert testimony as they enjoy in appel-
late review of their admission decisions as deter-
mined by Joiner. Kumho again reaffirmed judges’
discretionary authority when evaluating expert testi-
mony and deciding its admissibility.

Effects of Changing Standards on 
the Admissibility of Expert Evidence

Given the shift in standards, it was expected that rates
of admissibility for scientific testimony might be
affected. Some scholars argued that, under Daubert, it
was now possible for novel scientific evidence that
was based on reliable and valid methods, but had not
yet had time to gain general acceptance, to be admit-
ted. This change would result in an increase in the
rates of admission for scientific testimony. Other
scholars argued that some generally accepted findings
were based on unreliable methods and could now be
challenged, resulting in a decrease in the admissibility
of some types of evidence. Research on admissibility
decisions pre- and post-Daubert has shown that the
overall rates of admission were not significantly
affected by Daubert. In contrast, the shift in standards
did have an impact on the criteria used by judges to
evaluate the admissibility of scientific testimony.
Judges were less likely to rely on general acceptance
or the Frye standard after Daubert and more likely to
rely on Daubert criteria (e.g., peer review, falsifiabil-
ity, error rates) to justify their admissibility decisions
than they were before Daubert. Despite this increase
in the use of Daubert criteria to justify admissibility
decisions, after the decision, the best predictor of
whether judges ruled to admit expert testimony were
issues related to the FRE rather than the Daubert
criteria or general acceptance.
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Research has also shown that there have been rela-
tively few changes in the admission rates for expert
testimony post-Joiner and Kumho. Admission rates
remained the same for experts in both civil and crim-
inal cases. However, research has shown that admis-
sion rates for scientific expert testimony have actually
increased post-Kumho, which suggests that judicial
review of scientific testimony became less stringent
while preserving judges’ previous approach to deter-
mining the admissibility of other types of expert testi-
mony. Other research has suggested that no effect for
Kumho was seen because judges had already started
judging nonscientific expert testimony on the basis of
reliability before the decision was handed down.
Therefore, Kumho affirmed the practice of gatekeep-
ing for nonscientific expert testimony that many
judges had already assumed, without a negative
impact on the admission rates for expert testimony.

Ryan W. Copple, Jennifer M. Torkildson,
and Margaret B. Kovera

See also Expert Psychological Testimony; Expert
Psychological Testimony, Forms of
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EXPERT PSYCHOLOGICAL

TESTIMONY, FORMS OF

Expert evidence comes to court in a variety of forms
and, in particular, at a couple of levels of generality. It
often involves general research findings that, although
relevant to a particular case, also transcend that case.
General research findings will sometimes be used in
the establishment of applicable law and decided by
judges but, more typically, will be considered a com-
ponent of the fact-finding duties of triers of fact. A
large part of expert evidence, however, involves fac-
tual issues that are specific to particular cases, though
they may be claimed instances of more general phe-
nomena. Courts and scholars have proposed various
models to account for the several ways in which
expert evidence is manifested in court. The three most
influential of these models are considered here.

To be admitted, expert opinion must be relevant to a
material fact in dispute. This basic requirement ties prof-
fered expertise to the substantive law of the case. Hence,
for example, if applicable law requires that a substance
be proven to have caused the plaintiff’s injury, expert
proof regarding causation will be relevant; and if this
proof is reliable and valid, it will usually be admitted.
But proving simple causation of this sort can be a com-
plicated matter. The plaintiff must first prove that the
substance in question sometimes does cause the injury
and, moreover, that it did cause the injury in this case.
As this example illustrates, the facts in dispute in a legal
case can appear at a couple of levels of generality. This
fact has great relevance both to how and whether experts
testify and the procedural legal response to proffers of
different forms of expert opinion.

The recognition that facts arrive in court in different
forms has spawned several scholarly attempts to impose
some schematic theme on them. Three frameworks, in
particular, have received considerable attention and are
discussed below. These are (1) Kenneth Culp Davis’s
distinction between legislative facts and adjudicative
facts; (2) John T. Monahan and Laurens Walker’s three-
part division of social authority, social frameworks, and
social facts; and (3) post-Daubert courts’ differentiation
between general causation and specific causation.

The Davis Model

In 1942, Kenneth Culp Davis identified two basic
kinds of facts having evidentiary significance—what
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he termed legislative facts and adjudicative facts.
According to Davis, legislative facts are those facts
that transcend the particular dispute and have rele-
vance to legal reasoning and the fashioning of legal
rules. Although judges are responsible for deciding
questions of legislative facts, they very often are the
subject of expert testimony. For instance, the question
of whether juveniles are as cognitively competent as
adults for purposes of evaluating the constitutionality
of imposing the death penalty for offenses committed
before adulthood is a legislative fact. Such legislative
facts are decided by judges, typically, at the trial stage
and reviewed de novo on appeal. At the appellate
level, legislative facts are sometimes referred to as
mixed questions of law and fact.

Adjudicative facts, on the other hand, are those
facts particular to the dispute. In ordinary litigation,
these are the facts that drive the dispute. Examples of
such facts include whether the traffic light was red or
green, the presence or absence of a stop sign, or the
kind of weapon allegedly brandished by the defendant.
Adjudicative facts are within the province of the trier
of fact (the jury or, if there is no jury, the judge) to
decide. On appeal, in nonconstitutional cases, review
is deferential under the abuse-of-discretion standard.
The appellate standard of review for constitutional
adjudicative facts is considerably more complicated,
but in most instances, they are reviewed de novo.

The Monahan-Walker Model

Although the Davis dichotomy has been extremely
influential in providing a nomenclature that is regu-
larly employed by the courts, it fails to capture the
complex interrelationship between different kinds of
facts in actual courtroom practice. Monahan and
Walker refined Davis’s dichotomy in the context of
social science research, though their three-part taxon-
omy could be applied to most forms of expert evi-
dence. A basic difference between the Davis and the
Monahan and Walker approaches concerns the respec-
tive focus each takes to the subject. Davis primarily
focused on the nature of the legal question involved—
legislative-like decisions or case-specific adjudica-
tions. In contrast, Monahan and Walker focused on the
kinds of social science available to answer the various
kinds of legal issues in dispute. In this way, the
Monahan-Walker model is more finely tuned to the
relevant issues raised by expert evidence. In particu-
lar, their model takes into account both the science

available on the subject and the level of fact in dispute
under applicable law.

Monahan and Walker identified three levels of evi-
dentiary convergence between social science and law:
social authority, social frameworks, and social facts.
Social authority refers to social science research rele-
vant to the determination of legislative facts and thus
the formation of legal rules. According to their pro-
posal, social authority is analogous to legal authority
and should be consulted similarly. Hence, judges would
consider social science “precedent” (i.e., available
research) as presented through briefs, through argu-
ments, and sua sponte. The information found to be rel-
evant would then be incorporated into the judge’s
conclusions of law. Alternatively, in the Monahan-
Walker model, social science research might be rele-
vant to social facts (largely equivalent to Davis’s
adjudicative facts), in which case, after being deemed
admissible, it would be presented to the trier of fact
through expert testimony. Finally, social science research
might have relevance as a combination of social author-
ity and social fact. Monahan and Walker label this con-
cept “social frameworks.” In social frameworks, some
issue in the particular dispute is claimed to be an
instance of a social scientific finding or theory of gen-
eral import. According to the model, the judge would
consider and instruct the jury on the verity of the gen-
eral claim, but the jury would also hear expert testi-
mony on how the theory applies in the case before it.

Although the Monahan and Walker model has gen-
erally received positive recognition, by far their iden-
tification of the concept of social frameworks has had
the greatest influence. This impact has occurred
largely because of the fact that most social science
comes into the courtroom in this two-stage form. This
is so even when the two levels of the framework are
not explicitly set forth, as occurs perhaps too often in
practice. To illustrate the power of the social frame-
work concept, consider three examples: the battered
woman syndrome (BWS), eyewitness identification,
and predictions of violence.

BWS illustrates social frameworks in their conven-
tional sense, in that courts have always expected that
there is a general fact that had to be proved and an
issue as to whether the case at hand was an instance of
that general fact. In the traditional context in which
BWS is offered as proof, the defendant is a woman
who has killed her abuser under circumstances that
traditionally would not have qualified as self-defense.
This may be because she killed when the victim was
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sleeping or otherwise not attacking her and when,
seemingly, she was not in “imminent harm” of “seri-
ous physical injury or death.” According to propo-
nents of BWS, however, a person who experiences
chronic uncontrolled domestic violence develops cer-
tain psychological reactions to this violence. Courts
have generally concluded that the psychological reac-
tions attending BWS are relevant to the question of
whether a defendant killed with the reasonable belief
that she was in imminent harm. As the Monahan and
Walker social frameworks concept makes clear, there
are two separate social science issues that are relevant
here. The first is the framework itself and concerns 
the question of whether social science research sup-
ports the claim that particular—legally relevant—
psychological reactions develop as a result of chronic
battering. If, and only if, the answer to this initial
framework question is yes, a second question arises in
these cases. Specifically, the social fact part of the
framework requires proof that the particular defendant
in the case suffers from BWS.

A second example of a social framework is the
research on the unreliability of eyewitness identifica-
tions. This work nicely demonstrates how some
framework research might be demonstrable at the
general level but is left to the trier of fact to apply at
the social fact level. Indeed, it is interesting to note
that the reluctance to apply eyewitness research to
particular cases appears largely to reside with the
experts in this area, rather than with any specific lim-
itations historically placed on this evidence by the
courts. It appears that findings that have largely been
generated by research scientists are used in court at
the framework level but not applied in any case-
specific way by the experts themselves. This is a use
specifically contemplated by the Federal Rules of
Evidence. The Advisory Committee’s Note, for exam-
ple, states that Rule 702 “recognizes that an expert on
the stand may give a dissertation or exposition of sci-
entific or other principles relevant to the case, leaving
the trier of fact to apply them to the facts.”

A third example of social frameworks is clinical pre-
dictions of violence—a form of expertise that is often
offered as a social fact but without support of any social
framework. Although there is a robust research litera-
ture on actuarial predictions of violence, which effec-
tively would provide a social framework for this kind of
evidence, many clinicians continue to testify based on
clinical judgment alone. In effect, therefore, this evi-
dence is being offered as social fact evidence, without

any supporting research framework in which to set it.
Courts have been particularly clueless as regards this
sort of evidence, which should be excluded systemati-
cally. As a general matter, no applied science exists
only at the social fact level. Whether explicit, implicit,
or ignored, every scientific opinion regarding a particu-
lar case depends on the existence of some general the-
ory or framework of which a particular case is a
claimed instance. Courts display their scientific igno-
rance, and clinicians display their legerdemain, when
they pretend that this is not so.

The Courts’ Model of Causation: 
General and Specific

In many contexts, courts have seemingly begun to
develop a basic sophistication regarding scientific
foundations in considering the different kinds of
expert opinion that might be offered. Beyond the tax-
onomies of Davis and Monahan and Walker, working
courts have been forced to recognize the basic differ-
ence between what most scientists study and what
most legal disputes are about. Scientists typically
study variables at the population level, and most of
their methodological and statistical tools are designed
for this kind of work. The trial process, in contrast,
usually concerns whether a particular case is an
instance of the general phenomenon. There has been
little systematic work done on the problem of reason-
ing from general research findings to making specific
statements about individual cases.

Courts have increasingly noted the different levels
of abstraction at which science comes to the law.
Science comes to courts as an amalgam of general
principles or theories and specific applications of
those principles. Courts have recognized these two
levels of abstraction most clearly in medical causation
cases, in which they routinely distinguish between
general causation and specific causation.

General and specific causation are merely subin-
stances of the inherent division between the general
and the specific in applied science. Indeed, these con-
cepts closely parallel the Monahan and Walker social
frameworks idea, though the courts have primarily
developed the concept outside of the context of social
science. General causation refers to the proposition
that one factor (or more) can produce certain results,
and thus the finding transcends any one case. Specific
causation considers whether those factors caused
those results in the particular case at bar. Consider, for
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example, the complaint in Daubert v. Merrell Dow
Pharmaceuticals (1993) itself. The plaintiffs claimed
that Jason Daubert’s mother’s ingestion of Bendectin
during pregnancy caused or contributed to his birth
defects. This claim had both general and specific com-
ponents. As a matter of general causation, the plain-
tiffs were obligated to show that Bendectin sometimes
causes birth defects. This hypothesis transcends the
particular dispute and is as true in California as it is in
New York. In addition, the plaintiffs had to show that
Jason’s birth defects were attributable to his mother’s
ingestion of Bendectin. This proof might involve
showing that she took the drug during the relevant
period of gestation and that other factors did not cause
the defects. This is specific causation.

Virtually all scientific evidence shares this basic
dichotomy between the general and the specific.
Science provides methods by which relationships or
associations can be identified and, typically, quantified.
Scientific theories often involve induction from the par-
ticular to the general. The law, however, needs to apply
these general lessons to specific cases. Although still
little appreciated among psychologists, this division
between what scientists do and what the law needs is
one of the areas needing the greatest attention by those
interested in the psychology-and-law connection.

David L. Faigman
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EXPERT PSYCHOLOGICAL TESTIMONY

ON EYEWITNESS IDENTIFICATION

Psychologists occasionally testify about the factors
that influence eyewitness identification accuracy in
criminal cases in which eyewitness identification is a
pivotal issue. Considerable research has addressed the
need for this testimony and its impact on the jury.
Typically, the expert witness is trained in cognitive or
social psychology and has published scholarly work
about eyewitness identification accuracy. Most often,
the expert witness is offered by the attorney for the
defendant. In such cases, the expert undergoes “direct
examination” by the defense attorney and “cross-
examination” by the prosecuting attorney.

The purpose of this form of expert testimony is to
educate the jury about the factors that are known from
research to influence the likelihood of false identifica-
tion. The content of the expert testimony typically
focuses on issues such as factors affecting the likeli-
hood of mistaken identification, the suggestiveness of
lineup and photoarray procedures, and the relation
between eyewitness confidence and identification
accuracy. For example, with respect to witnessing fac-
tors, an expert might testify that witnesses are more
likely to make false identifications when identifying a
perpetrator of another race than when identifying a
perpetrator of their race. Extreme stress associated
with a violent crime inhibits a witness’s ability to accu-
rately encode information. The presence of a weapon
creates a “weapon focus” effect and increases the like-
lihood of false identification. With respect to lineups,
an expert witness might testify that false identifications
are more likely with suggestive lineup instructions and
when lineup members are presented simultaneously
rather than sequentially. An expert witness might also
testify that eyewitness confidence is not strongly
related to identification accuracy and that eyewitness
confidence levels can be inflated by information pro-
vided by cowitnesses or investigators that validates the
eyewitness’s selection from the lineup. Expert wit-
nesses do not offer opinions about the accuracy of eye-
witness identification in a given case.

The decision to admit expert psychological testi-
mony about eyewitness identification into court is
normally left to the discretion of the trial judge, and
the likelihood of admission varies considerably from
state to state and in federal courts. Typical reasons 
for excluding expert psychological testimony about
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eyewitness identification include the following. Many
judges have ruled that the content of the expert testi-
mony is merely a matter of common sense and, there-
fore, of little benefit to jurors. Judges have also ruled
that the research is not commonly accepted within the
relevant discipline. Other judges have ruled that the
testimony is not helpful to jurors, because it addresses
only research and does not inform the jury about the
accuracy of the identification in the specific case at
trial. Still other judges have ruled that the testimony
will prejudice the jury by making them unnecessarily
skeptical about the eyewitness identification.

Psychological research on expert testimony has
taken various forms. Some research has directly
examined the validity of the reasons for excluding the
expert testimony. For example, as noted above, judges
have ruled that the content of the testimony does not
go beyond the jurors’ common sense. This implies
that the average juror is well-informed about the fac-
tors that influence eyewitness identification accuracy.
Scholars have developed several ways of testing the
degree to which jurors are so informed. Some have
conducted surveys of juror knowledge by administer-
ing test questions about factors affecting eyewitness
identification. Others have described eyewitness iden-
tification experiments to students and asked them to
predict the outcomes of the experiments. Their pre-
dicted outcomes are then compared with the actual
outcomes of the experiments. Still other scholars have
developed simulated trials (transcripts or videotaped
enactments of trials) in which some evidence is held
constant while other evidence (e.g., the suggestive-
ness of lineup procedures) is systematically manipu-
lated. This methodology enables the researcher to
examine what factors influence juror decisions and
whether those factors are consistent with what is
known from the research on eyewitness identification.
This body of research on common sense supports the
conclusion that what psychologists have to offer to the
jurors well exceeds their common sense. For example,
contrary to conclusions from the research literature,
eligible jurors lack a full understanding of the impact
of cross-race recognition, high stress, and weapon
focus on identification accuracy and believe that eye-
witness confidence is a stronger predictor of identifi-
cation accuracy than the research suggests.

Research has also examined the extent to which the
content of expert testimony is generally accepted
among psychologists with expertise in eyewitness
identification. This research takes the form of surveys

of these experts and shows that many (but not all) of
the factors about which experts testify are generally
accepted in the relevant scientific community.

Does expert testimony about eyewitness identifica-
tion prejudice the jury? What effect does expert testi-
mony have on juries? Some researchers have addressed
these questions by conducting trial simulation experi-
ments. In these experiments, students or jury-eligible
community members serve as “mock-jurors” and
either read trial transcripts or view videotaped enact-
ments of trials. Some trials would contain expert tes-
timony while others would not. The research findings
are mixed, with many studies showing that expert tes-
timony makes jurors more skeptical about the accu-
racy of eyewitness identification, meaning they are
less likely to convict a defendant based on eyewitness
identification after hearing expert testimony. Other
studies have found that expert testimony improves
juror decision making by teaching jurors to rely on
factors that are known to influence the likelihood of
false identification (e.g., high stress, weapon focus,
suggestive lineup procedures) and to not rely on fac-
tors that do not predict identification accuracy (e.g.,
witness confidence).

In sum, expert psychological testimony about eye-
witness identification is a relatively new safeguard
developed to prevent mistaken identifications from
resulting in erroneous convictions. Its effectiveness is
limited by virtue of the fact that it is often not allowed
in criminal cases. Some of the reasons that judges typ-
ically give for not allowing this form of expert testi-
mony are not supported by empirical research.
Research on the effectiveness of expert testimony sug-
gests that it can be helpful but not universally so.

Brian L. Cutler
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EXPERT TESTIMONY, 
QUALIFICATIONS OF EXPERTS

Under the Federal Rules of Evidence and virtually all
state codes, expertise is defined by the nature and
scope of the proffered opinion. The basic issue with
regard to a qualifications assessment is whether the
witness has the background to support his or her
intended testimony. An expert must be qualified to
“assist the trier of fact.” But no strict tests or minimum
requirements apply to the assessment of qualified
expertise. The level of qualifications required varies
with the demands of the proffered testimony.

The Federal Rules of Evidence, for example, define
qualifications broadly, encompassing “knowledge,
skill, experience, training, or education.” In general,
courts interpret the main qualifications requirement in
relation to the expert’s claimed expertise and the
nature of the testimony. Hence, experts on medical
matters are expected to have medical degrees, appro-
priate certifications, and experience, but auto mechan-
ics or real estate appraisers might only need years of
experience and demonstrable skills. Professional
degrees or certifications, therefore, may be considered
by courts because they reflect the expert’s level of skill
or experience but are not formal requirements of the
rules. As a practical matter, courts typically consult the
experts’ respective fields for guidance regarding 
what constitutes a “qualified” expert. Not all fields,

however, have well-articulated standards, and many
subjects of interest to the law are studied by fields with
widely varying professional requirements.

Because an expert’s qualifications must be suffi-
cient to support his or her intended testimony, courts
regularly demand that experts possess certain minimal
degree requirements or professional certifications
before being allowed to testify. In a case presenting an
issue of medical causation, for instance, a court is
likely to require an expert to possess a medical degree.
Similarly, testimony regarding structural engineering
will typically be introduced through the testimony of
a structural engineer. In most jurisdictions, the ques-
tion of a particular expert’s qualifications is within the
discretion of the trial court and will not be overturned
absent a finding that the lower court abused its discre-
tion. Indeed, it is highly unusual for an appellate court
to reverse a lower court’s finding that a particular
expert passes or fails the qualifications test.

With regard to fields with highly formalized creden-
tialing requirements, courts tend to follow the respec-
tive field’s expectations regarding what it takes to be
“qualified.” This usually means that the courts mirror
the respective fields from which the experts hail. If, for
example, a field requires certification to practice the
expertise, courts tend to assume that party experts from
that field will possess the requisite certification. Experts
who fail to meet their own field’s qualifications
demands are presumed unqualified by most courts.
This, however, is a rebuttable presumption. Courts use
a field’s certification requirements as a guidepost for
judging expertise, not as a prerequisite to receiving an
expert’s opinion. In effect, therefore, a field’s certifica-
tion requirement constitutes a factor, albeit an impor-
tant one, in the assessment of qualifications.

Many expert fields, however, have no formal cre-
dential requirements, and the courts similarly follow
the field’s lead here too. Hence, medical experts usually
must have attained the M.D. degree at a minimum, but
experts on psychological subjects might possess a host
of degrees or even experience-based specialization. For
example, courts sometimes find experts with just a B.A.
degree, together with significant work experience, to be
minimally qualified to testify generally on subjects
such as the battered woman syndrome or child abuse
accommodation syndrome.

Although courts are typically permissive regarding
credentials when experts propose to testify on general
subjects in psychology, there are limits to this gen-
erosity. In particular, courts might require higher
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educational attainment before an expert will be per-
mitted to testify about a relevant diagnosis. For exam-
ple, while a court might permit a social worker with
relevant experience to testify that it is not unusual for
rape victims to fail to immediately report an assault, it
is likely to require clinical certification to diagnose
the alleged victim as suffering from posttraumatic
stress disorder. Similarly, courts usually demand a
medical degree to support testimony about drug treat-
ment or the effects of a particular drug regime on
human behavior.

Perhaps the most pressing issue presented in the
context of expert testimony is whether experts must
demonstrate specialized knowledge of the subject of
the testimony. The hallmark of contemporary science
(and all expertise) is specialization. This trend leaves
courts somewhat uncertain as to whether generalists
should be permitted to testify about matters that are
highly specialized. Courts tend to approach this mat-
ter flexibly. In practice, this means that the matter is
within the trial court’s discretion. Some courts require
experts to have demonstrated expertise in the specific
areas and topics on which they are to testify. Other
courts provide that generalists may testify on specialty
areas and that their lack of expertise in those areas is
a matter of weight for the trier of fact.

All the general issues presented regarding the quali-
fications of experts to testify can be found in the many
legal contexts in which training and experience in psy-
chology might assist triers of fact. Indeed, psychology
possibly illustrates better than any other field the com-
plexities associated with measuring an expert’s qualifi-
cations. Psychological expertise comes in myriad forms
and is introduced for a great variety of purposes. As 
a general matter, as is true with other areas of substan-
tive expertise, an expert psychologist’s qualifications
depend on the nature of his or her proffered testimony.
A witness proposing to testify on the unreliability of
eyewitnesses, for example, would be expected to be
steeped in the research in this area. A witness proffered
on whether a defendant suffered from posttraumatic
stress disorder would be expected to have clinical
expertise. These two examples roughly represent the
two basic domains in which psychologists are offered
to testify: research-based knowledge and clinical opin-
ion. Each of these domains presents special difficulties
with regard to qualifications, not least because there is
no obvious line that divides the two.

In a number of legal contexts, psychological
research is relevant to general background facts, even

if the expert cannot reliably testify regarding how
those circumstances affected the particular case.
Specifically, research studies can often assist the trier
of fact to understand the background context regarding
some matter that is relevant to the case at hand. For
example, researchers might offer to testify regarding
the suggestibility of young children to leading ques-
tions in a case involving sexual assault, but they may
be unable to provide a reliable opinion regarding
whether a particular child’s testimony was influenced
by the questioning that occurred in the case at hand. A
witness proposing to testify regarding general research
results should generally have expertise in the relevant
literature as well as in statistics and research design.
Very often, an expert proffered to testify regarding a
particular research area will be someone who has pub-
lished extensively on the subject—though this would
not be a prerequisite in most jurisdictions.

In many cases, expert psychological evidence will
also be proffered on an issue that is particular to the
case. In theory, the proponent of such testimony has
the obligation to demonstrate the admissibility of both
the general framework and the framework’s applicabil-
ity to the particular case. With regard to expert qualifi-
cations, at least in theory, this means that an expert
must be qualified on the research basis for the general
framework and the clinical application of that research
framework to particular cases. This will often mean
that different experts will testify to these two subjects.
Consider, for example, a defendant who claims that
she killed in self-defense based in part on the battered
woman syndrome. As an initial matter, the defendant
has the burden to demonstrate the basic validity of the
claimed syndrome. This is a claim that ought to be
premised on the research literature and should be intro-
duced by an expert qualified to discuss the strengths
and weaknesses of that literature. Additionally, the
defendant is likely to proffer an expert opinion that she
suffered from the syndrome. This very often requires
the introduction of an additional expert, one qualified
to offer clinical expert testimony that is relevant and
reliable for the particular claim.

It must be emphasized that the issue of qualifica-
tions is intrinsically bound to the associated standards
for admissibility of the substantive expert testimony.
In federal cases, for example, this means that the
admissibility inquiry will be parallel to the determina-
tion made under Rule 702 and Daubert v. Merrell Dow
Pharmaceuticals (1993) and its progeny. Accordingly, if
an asserted expertise cannot be shown to be sound,
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then even the most eminent (most highly qualified)
practitioner of that asserted expertise still would not
be permitted to testify as an expert. In fact, courts are
likely to find that the issues of qualifications, reliabil-
ity, and fit are inextricably intertwined and, in prac-
tice, cannot easily be disentangled. Qualifications are
relative, being more or less useful depending on the
expert’s familiarity with the subject that fits, or is rel-
evant to, the matter to be decided by the trier of fact.
Qualifications, therefore, cannot be evaluated in the
abstract. At some point, certainly, the question of
qualifications becomes a matter of weight rather than
admissibility. But just as with Rule 702 validity
assessments, the judge’s gatekeeping obligations
should extend not merely to qualifications in the
abstract but qualifications to testify about the subject
that is relevant to the issues in dispute.

David L. Faigman
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EXPOSURE TIME AND

EYEWITNESS MEMORY

When assessing the potential of an eyewitness, among
the first things an investigator has to decide is whether
or not the witness had an opportunity to observe what

took place for a sufficient time. The decision is likely
to be influenced by a witness’s assessment of the
length and quality of exposure to a perpetrator’s face.
A longer exposure can increase the ease with which
details come to mind at the time of remembering and
increase the likelihood that witnesses will correctly
recognize a face from an identification lineup and 
provide a more detailed description. However, an
extended exposure could make the witness more con-
fident in their identification ability even when they are
wrong. It has been recommended that investigators
should not rely too heavily on witness confidence as an
indicator of accuracy.

There are two points to bear in mind when exam-
ining the relationship between eyewitness memory
and exposure duration. First, eyewitnesses are not
very good at making estimates of the duration of a
given event, and witnesses may overestimate the
length of exposure to a face. Second, a longer expo-
sure to a face can make a witness more confident in
their ability to make an identification, although there
are numerous other factors that could inflate (or
deflate) a witness’s confidence.

When witnesses are asked whether or not they could
identify someone seen earlier, they will rely on various
sources of information when making a judgment about
the strength of their memory. One source of information
that could influence their decision is “availability” or the
ease with which information can be brought to mind. A
longer exposure is associated with an increase in avail-
ability, and this can have interesting consequences for
the accuracy of an eyewitness’s identification.

Don Read was the first to examine the use of the
availability heuristic in an eyewitness identification
setting. He found that participants who interacted with
store clerks for a longer duration (4–15 minutes as
compared with 30–60 seconds) made a higher number
of correct choices from lineups in which the culprit
was present. However, it was found that the false iden-
tification rate in the target-absent lineups were inflated
if the store clerks received additional information
(cues) about the target. The latter finding fits with the
hypothesis that availability of additional cues can
sometimes lead a witness to believe that they have a
stronger memory for the target, and in a target-absent
lineup this can have potentially serious consequences.

The question of why an increase in exposure would
lead witnesses to overestimate their ability to make an
accurate identification from a lineup was explored 
by researchers at Aberdeen University using “mock”
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eyewitnesses (aged 17 to 81 years). The witnesses indi-
vidually viewed a video reconstruction of a robbery at
a savings bank. No weapons were seen in the video,
although the culprit indicated to the clerk that he had a
gun. The critical aspect of this video for the purposes of
the study was the length of exposure to the culprit’s
face in the video. Two versions of the video were cre-
ated. In one version, the culprit’s face (full-frontal and
profile view) was visible for 45 seconds, and in another
version, the culprit’s face (full-frontal and profile view)
was visible for 12 seconds. No other details differed,
and the videos were of the same duration (1 minute 40
seconds). About 35 to 40 minutes after witnessing the
robbery, witnesses in the long-exposure group made
more correct identifications of the robber when he was
present in the lineup. They also provided more correct
descriptions of the robber under the long-exposure con-
dition. A longer exposure did not appear to inflate false
identifications when the culprit was absent from the
lineup in the Aberdeen study.

One additional finding from the comparison of wit-
nesses exposed to a target for a shorter or longer dura-
tion in the Aberdeen study could be of use to
investigators. Witnesses in the long-exposure condi-
tion were more confident in their identification deci-
sions than were witnesses in the short-exposure
condition. However, they were confident even when
they were inaccurate. In other words, confidence was
not a reliable indicator of accuracy under long expo-
sure. This effect was most marked in the culprit-absent
conditions. This finding becomes more meaningful
when the implications for assessing witness credibility
are examined. When deciding whether or not a given
witness is likely to be reliable, a police officer or a
juror may rely on that witness’s verbal expression of
their confidence. To summarize, the research suggests
that the likelihood of a witness making an accurate
identification is increased if he or she has seen the per-
petrator’s face for a longer period of time. However, an
extended exposure could make witnesses more confi-
dent in their identification ability even when they are
wrong. Therefore, while a longer exposure increases
the chances of an accurate identification, investigators
should not rely too heavily on witness confidence as an
indicator of accuracy.

So far it has been proposed that the extent of time
of exposure to a face could be useful information when
assessing the potential of an eyewitness to aid an inves-
tigation and the administration of justice. One of the
limitations of prior research on exposure duration is

that it has been assumed that a witness who is exposed
to a perpetrator for a longer time will be paying more
attention to the face and processing it more “deeply,”
thereby providing a stronger and more accessible
memory trace. However, this assumes that there is
nothing else at the scene of the crime to attract one’s
attention. This is typically not the case. For example,
research has shown that when a perpetrator is holding
a weapon, a witness’s attention may be drawn to that,
and consequently, the witness may spend less time
looking at the face (referred to as the weapon-focus
effect). It is important in future research to identify
various situational factors that alter the relationship
between degree of exposure and memory for an event.

Amina Memon
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EXTREME EMOTIONAL DISTURBANCE

A number of states in the United States provide 
by statute that defendants charged with murder or
attempted murder may seek to mitigate the charges
against them by claiming, and proving, that when they
intentionally murdered or attempted to murder their
victim, they did so under the influence of an extreme
mental or emotional disturbance (EED) for which
there was a reasonable explanation or excuse. Typically,
such statutes provide that the reasonableness of such
explanation or excuse shall be determined from the
viewpoint of a person in the defendant’s situation at 
the time of the crime, under the circumstances as the
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defendants believed them to be. If successful with the
EED defense, a defendant charged with murder should
be found guilty of the lesser crime of manslaughter.

The EED defense can be contrasted with the (also
partial) defense of provocation, which exists in other
states. Under the defense of provocation, if a defendant
charged with murder can prove that he or she killed his
or her victim in response to an objective provocation
that would cause an ordinary person to suffer a loss of
control—and that an adequate time for “cooling off”
had not passed—the defendant should likewise be
found guilty of manslaughter, rather than murder.

Unlike the provocation defense, the EED defense
does not require that the defendant acted in response
to certain, particular, provoking circumstances or that
the defendant did not have time to cool off. However,
although EED statutes typically do not mention “loss
of control” as a requirement for an EED defense, court
decisions often do state that the EED defense should
be limited to situations in which the defendant under-
standably suffered a loss of control because of
extreme stress and that his or her ability to reason was
overwrought by emotion. However, according to court
decisions, the defense also allows for a defendant to
proffer a claim of EED for emotions that may have
been “simmering in the unconscious.”

The EED defense should also be contrasted with
the insanity defense. The insanity defense varies from
state to state but typically provides that defendants
should not be considered responsible for their crimi-
nal conduct if, at the time of such conduct, the defen-
dant could not appreciate what he or she was doing or
that it was wrong. To succeed with an insanity
defense, a defendant usually has to prove that, at the
time of his or her crime, he or she suffered from a
severe psychiatric impairment and had a very signifi-
cantly impaired ability to perceive reality; and if suc-
cessful with an insanity defense, the defendant will be
sent to a hospital, rather than prison, until the defen-
dant is no longer dangerous, at which time the defen-
dant (now a patient) would be released.

A severe, diagnosable, psychiatric impairment or a
severe lack of reality testing is not necessary for a suc-
cessful EED defense; but if successful with an EED
defense, the defendant may still go to prison, although
for a shorter period of time than if the EED defense
had not succeeded. Nevertheless, the defense often
warrants a mental health evaluation of the defendant.
The assessment would be conducted to evaluate the
presence of any mental disorders, other mental frailties,

or any unique set of conditions that might have ren-
dered the defendant more emotionally vulnerable to
the stress than any other individual who might have
been subject to the same or similar circumstances.

The EED defense is not raised very often in criminal
cases. For one thing, it applies only to charges of inten-
tional murder or attempted murder. For another, it pro-
vides a defendant with no benefit if the prosecutor is
willing to offer the defendant a plea bargain, which
allows the defendant, charged with murder, to plead
guilty to manslaughter. On the other hand, the existence
of the EED defense may make prosecutors more will-
ing to plea bargain than would otherwise be the case.

EED statutes do not specify which extreme emo-
tions would, or would not, justify a successful EED
defense. However, even though defendants do some-
times go to trial with an EED defense based on a claim
of overwhelming anger, a number of court decisions
hold that acting out of extreme rage, alone, would not
allow a defendant to qualify for, or even to raise, an
EED defense. And there is evidence from a variety of
sources that defendants pleading an EED defense are
far more likely to succeed when they acted out of
fear—even if mixed with anger—rather than out of
anger alone. Clearly, however, a great deal of discre-
tion is, intentionally, left to juries (when they are the
finders of fact) in EED cases. “In the end,” as the New
York Court of Appeals put it, the purpose of the EED
defense is “to allow the finders of fact to mitigate the
penalty when presented with a situation which, under
the circumstances, appears to them to have caused an
understandable weakness in one of their fellows.”

Yet, as previously noted, courts are reluctant to let
any defendant charged with murder plead an EED
defense (and obtain, perhaps, a mitigation of their
deserved penalty). Thus, to establish an EED defense,
some courts require evidence that the onset of the
claimed extreme emotional disturbance was sudden, or
caused by a triggering event, or (without requiring
psychiatric testimony) evidenced a “mental infirmity
not rising to the level of insanity,” or led to a “loss of
self control or similar disability.” Judges, in their
sound discretion, may preclude an EED defense before
trial or, based on the evidence presented at trial, may
refuse to allow the jury to consider an EED defense.

It should also be emphasized that even if an EED
defense goes to a jury, to succeed with the defense,
the defendant must prove not only that he or she 
acted under the influence of an extreme emotional
disturbance but also that there was a reasonable
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explanation or excuse for the disturbance. As noted
above, the reasonableness of such explanation or
excuse should be determined, under the law, from
the viewpoint of a person in the defendant’s situa-
tion, under the circumstances as he or she believed
them to be. It is clear, however, that having killed
while in the throes of an extreme emotional distur-
bance does not necessarily merit the EED defense. If
the trier of fact determines that the defendant’s
extreme emotions—for example, a defendant’s
extreme rage—were not reasonable under the cir-
cumstances, then the EED defense should be, and
probably will be, denied.

Expert testimony supporting an EED defense is not
required to maintain the defense. However, mental
health professionals may and do testify as experts in
EED cases to help the trier of fact determine the pre-
cise nature of the defendant’s claimed EED at the time
of the crime(s) charged. It is questionable, however,
whether expert witnesses should address the issue of
whether a defendant’s EED was reasonable. Arguably,
at least, whether a defendant’s extreme emotional
reaction was reasonable under the circumstances is
not an issue regarding which mental health profes-
sionals have any special expertise and should best be
left to the trier of fact.

In evaluating a defendant’s emotional state at the
time of a crime, mental health professionals should
conduct the evaluation in the same manner as other
types of “mental state at the time of the offense” eval-
uations. Subjective information gathered from the
defendant and more objective, third-party sources
should be considered. The clinician should attempt to
identify the emotions that the defendant was experi-
encing at the time and whether the emotions were
indeed intense. The evaluator also should assess which
personality factors and/or mental conditions may have
contributed to the defendant’s supposedly aroused
feelings and how the situation(s) which the defendant
found himself or herself in may have elicited, or con-
tributed to, his or her emotionally aroused state (if any)
at the time of the charged criminal act.

Thomas R. Litwack and Stuart M. Kirschner
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EYEWITNESS DESCRIPTIONS,
ACCURACY OF

Police investigators will frequently request that a wit-
ness to a crime provide a verbal description of the
alleged perpetrator. Such descriptions provide critical
information that the police use throughout an investi-
gation, from the identification of possible suspects in
the vicinity of the crime, to the selection of pho-
tographs for mug books or lineup identification
arrays, to the construction of sketches or composites
that may be distributed to the general public. Although
descriptions of persons are often accurate, they unfor-
tunately also tend to lack sufficient detail to single out
an individual suspect.

Quantity Versus Quality 
of Person Descriptions

Numerous archival studies have examined the quan-
tity and quality of person descriptions provided in real
cases. On average, witnesses tend to provide between
7 and 10 descriptors, and these descriptors tend to be
quite consistent (or congruent) with the defendant
who is subsequently identified. Unfortunately, the
vast majority of descriptors provided by witnesses are
general, including characteristics such as gender, race,
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age, height, weight, build, and complexion. Aspects of
the clothing worn by the perpetrator are also fre-
quently mentioned, but such features provide only a
brief opportunity for use in identifying a suspect in the
immediate aftermath of a crime. More specific facial
features (such as eye color, hair color or style, and
face shape) are rarely mentioned by witnesses, and
those that are included tend to focus on the upper por-
tions of the face. Taken together, witnesses appear to
provide an accurate general impression of the perpe-
trator but often fail to include more specific facial
details. Laboratory studies of witness descriptions
tend to concur with studies of real witnesses, indicat-
ing that although witnesses generally provide accurate
descriptions, they rarely include descriptors that
might be useful for individuating a target face.

Factors That Influence 
Description Accuracy

Research suggests that a variety of cognitive and
social psychological factors can influence the accu-
racy of a witness’s description. First, encoding-based
factors are those that occur around the time of the crit-
ical event when the witness interacts with or views the
perpetrator. For example, low levels of illumination,
greater distance between the witness and the perpetra-
tor, a brief amount of time for viewing the perpetrator,
the experience of stress or anxiety on the part of the
witness (sometimes based on the presence of a
weapon), and a witness under the influence of alcohol
or drugs have all been shown to reduce the accuracy
and completeness of person descriptions. Second, a
subset of factors may occur between the time of
encoding and retrieval of the description (i.e., during
the retention interval) to influence the accuracy of a
witness’s description. For example, longer delays
between encoding and retrieval have been shown to
significantly reduce the quality of descriptions pro-
vided by witnesses, and exposure to “misinformation”
(as described later in this entry) has been demon-
strated to significantly impair a witness’s memory and
thereby his or her person description. Finally, certain
characteristics of the witness can influence the quality
of his or her person description. In particular, adults
tend to provide more detailed descriptions than do
children, though few differences in the accuracy of
person descriptions have been noted between these
two populations. Similarly, young adults are superior
at recalling person descriptions when compared with

middle-aged and elderly adults. Interestingly, unlike
the cross-race effect in face identification, few differ-
ences in accuracy have been noted when individuals
attempt to describe faces of another, less familiar race
or ethnicity.

Methods for Obtaining 
Person Descriptions

Interviewing techniques such as feature checklists,
cued recall, and free-recall methods are well-
established practices of investigators for eliciting
person descriptions from eyewitnesses. Regardless
of which technique is used, however, acquiring a
complete yet accurate description has proven to be
very difficult. Probably, the most common method
for obtaining person descriptions is simply to ask the
witness to freely describe what they remember about
the perpetrator. While this free-recall technique reg-
ularly leads to highly accurate descriptions, critical
details of distinguishing characteristics are often
omitted from recall. Consequently, it is common
practice for investigators to ask more direct, follow-
up questions about specific features (e.g., “Do you
remember if the man had facial hair?”) or to attempt
to confirm the identity of a suspect that they have
identified (e.g., “Did the man have short black hair
and blue eyes?”). Studies suggest that such leading
questions can be very dangerous in that they can
“misinform” a witness’s original memory for the
perpetrator and subsequently impair his or her abil-
ity to both provide an accurate description and iden-
tify the perpetrator. Research on feature checklist
techniques similarly suggest that providing wit-
nesses with numerous descriptors regarding a face
can create confusion in memory and lead them to
report the presence of features that they are actually
unsure of. Finally, witnesses to a crime are often
asked to describe the perpetrator many times over the
course of an investigation. Research suggests that
this process of repeated retrieval can have both pos-
itive and negative effects. On the positive side,
repeatedly recalling information has been shown to
lead to increases in recalled information and to offer
some “protection” to the memory trace. Unfortunately,
erroneous details generated during early retrieval
episodes are also repeatedly recalled over time with
increased confidence.

Of the attempts to develop an interviewing tech-
nique to maximize description completeness without
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sacrificing accuracy, the Cognitive Interview is perhaps
the most well known. It has been shown to reliably
improve the completeness of person descriptions in
comparison with other “standard,” free-recall tech-
niques. Unfortunately, some studies have suggested
that the Cognitive Interview results in a slight cost in
description accuracy in the form of increased errors.
This has led some researchers to suggest that warning
witnesses to be cautious in providing person descriptors
may ultimately produce the greatest accuracy and
simultaneously protect the witness’s memory from the
confabulation of details.

The Description-Identification
Relationship

It seems intuitive that an eyewitness who is capable
of providing an accurate verbal description of a per-
petrator would also be able to subsequently identify
the perpetrator with greater accuracy; however, this
seemingly obvious relationship between description
and identification accuracy has not been demon-
strated consistently in the research literature. For
example, in what is known as the verbal overshad-
owing effect, researchers have demonstrated that ask-
ing participants to provide a verbal description of a
face can actually impair their ability to subsequently
identify that face from an array of similar pho-
tographs. In contrast, other studies have demon-
strated that recognition of faces can be facilitated (or
enhanced) by asking participants to provide a verbal
description prior to test. A small body of literature
has also assessed the specific relationship between
verbal description and identification ability in mem-
ory for faces using a variety of measures of descrip-
tion quality, including indices of accuracy (the
proportion of correct details reported), completeness
(the total number of features reported), the frequency
of correct and incorrect details that are reported, and
the degree of congruence between the description
provided and the face that is subsequently identified.
Overall, there appears to be a small but reliable cor-
relation between description accuracy and identifica-
tion accuracy, and this effect appears to be particularly
accounted for by the frequency of incorrect details
that are generated in a description. Given the small size
of the relationship between description and identifi-
cation of faces, it appears possible that both memory
tasks rely on a common underlying mental represen-
tation, yet also function on the basis of independent

processing orientations (i.e., featural vs. holistic pro-
cessing, respectively).

Kyle J. Susa and Christian A. Meissner
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EYEWITNESS IDENTIFICATION: 
EFFECT OF DISGUISES AND

APPEARANCE CHANGES

People who wear a disguise are attempting to conceal
their appearance or change how they look. Culprits may
wear any of a number of possible disguises for the com-
mission of a crime. For example, a bank robber may
wear a ski mask, or dark sunglasses and a knit cap.
Changes in facial characteristics may result not only
from a deliberate attempt to change one’s physical
appearance while committing a crime but also because,
with the passage of time, a culprit naturally ages and
thus may look different from when the crime took
place. Research has examined the influence of several
disguises and appearance alterations such as hairstyle
and facial hair changes, removal or addition of eye-
glasses, and the wearing of a cap. Overall, disguise and
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changes in appearance make accurate recognition sig-
nificantly more difficult. This decrease in recognition
can be dramatic depending on the degree of change.
The greater the change, the greater the decrease in
accuracy for witnesses, both adults and children, trying
to make an identification. The hair, hairline, and upper
portion of the face, if obscured, are particularly ineffec-
tive for later accurate identification. Both the simulta-
neous and sequential lineup procedures have been
tested in laboratory settings to determine their efficacy
when a culprit’s appearance has changed (e.g., hair-
style, facial hair). For child and adult witnesses, both
lineup procedures produced comparable and lowered
accurate identification rates when an appearance
change occurred compared with the case when there
was no change.

Remembering Faces

How do we remember a face? Do we remember the
features of a face or do we remember the whole face
as a gestalt? Some debate has occurred over this issue,
with a number of questions remaining unanswered. It
may be that both types of encoding occur or that one
strategy is more relied on depending on the develop-
mental stage of the observer. For example, it has been
suggested that adolescents and adults are more likely
to use a gestalt or holistic approach to remembering
faces, taking the whole face in, whereas younger
children may be more likely to rely on a featural strat-
egy, focusing on individual features.

Change of Appearance: 
Facial Characteristics

Regardless of the process that we use to remember a
face, it becomes much more difficult to do this when
facial characteristics change. Moreover, a change in
one feature may make the whole face appear different.
Consider the case when someone changes hairstyles
or hair color or if a male shaves off his beard or grows
facial hair. Changes in any of these features make it
more difficult to correctly recognize that person.

The influence of three facial changes on recogni-
tion/identification accuracy has been examined across
a number of studies: changes in hairstyle, facial hair,
and the addition or removal of glasses. To study 
the influence of these changes, often participants 
are presented with several photographs featuring dif-
ferent “targets.” Following some delay, participants
are presented with another set of photographs, some

of which are never-before-seen faces, some are of the
targets as they appeared in the initial set of pho-
tographs, and others are of the targets but with some
changes in appearance—for example, the target may
not be wearing glasses in the first set of photos but
could be wearing glasses in the new set. When an
alteration or change is made, there is a significant
decrease in accurate identification. Moreover, when
changes to facial features are combined, the difficulty
with identification can increase. Most often, changes
to facial features results in an inability to correctly
recognize the person seen previously.

The natural aging process can also make accurate
identification more difficult. For example, a 2-year
difference in time can reduce recognizability, in par-
ticular if there is a large discrepancy between the two
appearances, such as when facial hair is grown. In one
study examining the aging process, participants ini-
tially viewed photographs of high school students
whom they would later have to recognize in a set of
photos taken 2 years later. Participants had difficulty
in correctly recognizing photos if there was a large
discrepancy between the high school photo and the
photo taken of the same person 2 years later.

Disguise

Culprits may attempt to evade identification by wearing
a variety of disguises that conceal either part or most of
their face during the commission of the crime. They
have been known to wear ski masks revealing just the
eyes and mouth, hats and sunglasses, stockings over
their head, and other sorts of masks. Studies that have
examined the influence of disguise often have partici-
pants watch a videotaped mock crime in which half the
participants see the culprit wearing a disguise, such as
a knit cap that obscures the hair and hairline. The
remaining participants see the culprit without the dis-
guise. Research indicates that participants are almost
twice as likely to provide an accurate identification of
the culprit when there is no disguise than when a dis-
guise is donned. Moreover, the facial composites pro-
duced by participants who see a culprit with a cap show
much greater variability than composites from those
participants who saw a culprit without a cap.

Researchers have attempted to determine which
features are more essential for later recognition/
identification. The upper portions of the face, includ-
ing the hair, hairline, and eyes, seem more critical for
later accurate recognition than the lower portions.
Hair in particular is a feature that many people focus
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on and later use as a cue for recognition.
Unfortunately, hair changes are very easy to achieve
and can be used to avoid eyewitness identification.
Other fairly easy changes that can prove problematic
for eyewitnesses include removing or adding eye-
glasses and growing or shaving off of facial hair.

The degree to which a change in appearance or 
disguise is successful in evading later recognition/
identification is determined by the extent of the
change. For example, framed eyeglasses will likely
have a weaker effect than tinted sunglasses; removing
a partial beard will likely be less concealing than
removing a full beard. It has been suggested that eye-
witnesses’ ability for accurate identification declines
because of cue mismatch; that is, a witness’s memory
trace of the target/culprit does not match the person
they are currently examining. This incongruent mem-
ory trace may lead a witness to identify an innocent
person, or they may not identify the culprit.

Children

Although it is generally accepted that adults are capa-
ble of encoding faces holistically, less is known about
children’s encoding abilities. Some researchers believe
that children encode faces featurally until approxi-
mately age 10 and then switch to a more holistic
encoding strategy. Most research on children’s facial
recognition abilities has suggested that younger
children are more likely to pay attention to (and thus
encode) specific features of the face. In fact, some
studies find that younger children, 6 to 7 years old, are
better at identifying individual features of a face
(especially the eyes) than older children, aged 9 to 10.

Certain types of changes may be more challenging for
children than for adults, especially if younger children
are relying more on a featural encoding strategy than a
holistic one. When children below 10 years are providing
descriptions of strangers seen for a brief time (e.g.,
2 minutes), often only two or three descriptors are
reported. (It is important to note that although children
may have more descriptors to report, they may not have
the language skills or verbal ability to describe the fea-
tures to report them.) Descriptors provided by children
often pertain to hair characteristics. If hair changed from
the time of encoding to recognition, children may have
difficulty in correctly identifying the stranger’s face.

Research that has examined the influence of
change in appearance on children’s recognition abili-
ties finds that children can be misled when parapher-
nalia is used. For example, a number of facial

recognition studies that initially show children photos
of targets wearing hats and glasses find that children
are likely to misidentify others provided they are
wearing the same paraphernalia worn by the targets.
Moreover, if the target removes the paraphernalia,
children are unlikely to identify the person as some-
one who was previously seen.

Identification Procedures

It has been recommended that lineup members, other
than the suspect, be selected by matching the descrip-
tors that eyewitnesses provide in their description of the
culprit. For example, if the witness describes the culprit
as having short, dark hair, medium build, and a fair
complexion, all lineup members should fit this descrip-
tion. The exception to this recommendation occurs
when the suspect does not match one or more descrip-
tors provided by the witness. In such a case, the other
lineup members should match the suspect on the par-
ticular features reported by the eyewitness. The remain-
ing features in the eyewitness’s description should
match all the lineup members. This strategy allows for
some variation among lineup members but also tries to
ensure that the suspect does not stand out. Having the
suspect stand out may lead to wrongful identification.

If a mask or another disguise is used, it may be pos-
sible for the police to construct a lineup for the mask or
disguise. Similar to a person lineup, a lineup for a mask
or disguise would allow the witness to view the sus-
pected item, such as sunglasses, along with other dis-
tractors (e.g., other pairs of sunglasses). Witnesses can
attempt to identify the sunglasses worn by the culprit
during the crime, for example. Alternatively, the sus-
pect and other lineup members may be requested to
wear the disguise or mask for the lineup identification.

The police may choose from a number of lineup
procedures when conducting an identification. In the
simultaneous lineup procedure, the witness looks at
the lineup members all at once. In a sequential lineup,
witnesses look at lineup members one at a time. With
the latter procedure, witnesses are required to make an
identification decision for each lineup member with-
out being able to look at other members. More specif-
ically, witnesses are not able to move forward or
backward in the sequence.

Both the simultaneous and sequential lineup proce-
dures have been tested in laboratory studies when a
culprit has changed appearance following the com-
mission of a crime. Overall, when a culprit changes
appearance (i.e., change in hairstyle, removal of a
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beard), the correct identification rate (i.e., picking out
the guilty person when that person is in the lineup)
decreases significantly compared with when there is
no change in the culprit’s appearance. This result has
been found for adults as well as children.

Also, in laboratory studies, simultaneous and
sequential lineup procedures were compared in terms
of a witness’s ability to correctly reject a lineup (i.e.,
saying the guilty person is not present in a lineup that
does not contain him or her) when the suspect did not
match the culprit’s description. Correct rejection rates
have been found not to differ significantly across
these two lineup procedures when there is an appear-
ance mismatch. The evidence to date does not support
the use of a sequential lineup when a suspected
change of appearance or disguise has been used.
Although the simultaneous procedure may be recom-
mended over the sequential, no “ideal” procedure for
lineup identification can be touted when there is a sus-
pected change in appearance or when a disguise has
been used to commit the crime.

Joanna D. Pozzulo

See also Appearance-Change Instruction in Lineups;
Children’s Testimony; Expert Psychological Testimony on
Eyewitness Identification; Eyewitness Memory; Lineup
Size and Bias; Mug Shots; Simultaneous and Sequential
Lineup Presentation; Wrongful Conviction
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EYEWITNESS IDENTIFICATION: 
FIELD STUDIES

A substantial base of laboratory research is now available
to aid our understanding of eyewitness identification

processes and to support recommendations for lineup
reform. However, there are also a limited number of
peer-reviewed, published studies that measure eyewit-
ness responses in real police cases. Although few, the
studies include large-scale investigations involving a
sizable combined sample of eyewitnesses (4000+).
The traditional simultaneous lineup format in these
studies produces a modal suspect identification (SI)
rate of around 40% to 50% and a filler selection rate
of approximately 20%.

Field studies bring unique strengths and weak-
nesses to research efforts, capturing eyewitness deci-
sions in the most forensically relevant settings but
under circumstances that lack the control and preci-
sion of the lab. Existing field studies—archival 
summaries of police reports and descriptive data
from pilot research—effectively augment laboratory
findings.

Each witness decision for a field lineup falls into
one of three response categories: (1) an SI, (2) a filler
identification, or (3) no choice from the lineup. 
A challenge for eyewitness field research is that an
unknown percentage of real-world lineups do not
include the perpetrator. Suspect selections cannot 
be directly equated with accurate identifications,
because any false identification of an innocent sus-
pect is contained within the SI category. Filler selec-
tions (foils [innocent persons] or false alarms) are
known errors and signal investigators that the witness
has a poor memory or is uncooperative, or that the
filler is a better match to the offender than is the sus-
pect. “No choice” responses (a lineup rejection)
include witnesses unable or unwilling to make a
lineup selection. These limitations of data interpreta-
tion must be kept in mind as the following field
studies are examined.

Archival field studies provide baseline data regard-
ing eyewitness responses under traditional lineup
practice—a simultaneous display of lineup members
administered by an investigator who knows the iden-
tity of the suspect. Some field information is also
available for showups—a single-member lineup.

An early examination of 224 identifications made
by eyewitnesses to real crimes in California revealed
an SI rate of 56% and a showup SI rate of 22%. A year
later, a 1994 study in Vancouver, Canada, detailed 170
identification attempts, 90% from simultaneous photo
lineups. The authors reported SI rates for robbery 
victims (46%) and witnesses (33%) and for fraud 
victims (25%).
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A larger sample of police files was reviewed 
in 2001 for 689 California identification attempts 
following crimes ranging from homicide to theft.
Similar rates of SI were found for 284 simultaneous
photo lineups (48% SI) and 58 live simultaneous line-
ups (50% SI). Live lineup decisions produced 24%
false alarms and 26% lineup rejections. (Researchers
do not always separate filler and “no choice” deci-
sions, often because police reports do not provide this
level of detail.) Showup identification rates were sim-
ilar whether live (258) or photo (18)—76% and 83%
SI, respectively—and significantly higher than rates
for the full array. Of particular interest were 66 lineup
identifications by eyewitnesses who had made an ear-
lier identification of the same suspect. Significantly
more SIs were made in later attempts (62%) compared
with witnesses attempting a single identification
(45%). A 2005 update of the California simultaneous
lineup data, including overlap with the earlier data set,
produced an SI rate of 52% for photo and 46% for live
lineups; filler picks were at 15% for the overall group.

Additional archival summaries come from
researchers in England. These include 2,200 witness
identifications for 930 live, simultaneous identity
parades. Outcome similarities across studies are evi-
dent (also including an unpublished third study of 843
witnesses and 302 lineups by the London police):
When the offender was not known previously to the
witness, approximately 40% of witnesses identified
the suspect, 20% chose a filler, and 40% made no
choice from the lineup. When the perpetrator was pre-
viously known, not surprisingly, SI was more likely.

Along with recent reforms in lineup practice, data
are emerging that capture eyewitness responses under
double-blind sequential lineup practice—a one-at-a-
time presentation of lineup members, administered by
an investigator who does not know the identity of the
suspect. A 2006 Minnesota pilot project generated SI
rates of 54%, fillers 8%, and “no choice” 38%. This
field study also showed that repeated viewing of a
lineup by the witness was associated with a reduction
in SIs and rising filler selections.

Some of these descriptive studies have also
attempted to examine the impact on witness decisions
of crime-incident features, such as weapon presence.
The researchers are careful to point out the dangers 
of comparing pseudo-experimental conditions. For
example, weapon absence may be confounded with
crime type (fraud vs. robbery) and, therefore, also 
with differential witness attention, quality of culprit

description, and delay prior to lineup. While substan-
tial support has been found in controlled laboratory
tests for the negative impact of factors such as weapon
presence, delay, and cross-race identification, field
studies present inconsistent results. The difficulty of
interpreting study results following nonrandom assign-
ment is illustrated by a London research team, com-
paring a “lineup suite” with a standard police-station
setting. The researchers noted that lineups assigned 
to the suite differed in important ways from those
assigned to ordinary police stations: time lapsed since
the crime event, race of the suspect, and crime vio-
lence. Lineup setting was confounded with other criti-
cal factors.

Finally, an ancillary line of hybrid lab-field research
has developed around testing for fairness of real line-
ups. A mock witness procedure requires lab partici-
pants, who have not seen the crime and are armed
only with the culprit description provided by the real
witness, to identify the suspect from the lineup. This
procedure is typically used to evaluate individual line-
ups suspected of biased structure. An emerging use of
this paradigm is to analyze a sample of lineups from a
jurisdiction of interest. Lineup fairness was tested in
England using this procedure, demonstrating video
lineups to be fairer than photos. In the Minnesota pilot
of double-blind sequential lineups, a mock witness
procedure confirmed fair lineup construction through
a sample of field lineups.

As we look to the future, there is great potential for
information gain in well-designed experimental field
tests that include methodological necessities such as
random assignment and double-blind administration,
but data from such tests are not yet available.

Nancy K. Steblay

See also Estimator and System Variables in Eyewitness
Identification; Eyewitness Memory; Showups;
Simultaneous and Sequential Lineup Presentation
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EYEWITNESS IDENTIFICATION:
GENERAL ACCEPTANCE IN THE

SCIENTIFIC COMMUNITY

This entry focuses on the degree to which experts 
and others are persuaded that each of a number of fac-
tors influences the accuracy of eyewitness identifica-
tions. Supreme Court cases, among them United States
v. Amaral (1973) and Daubert v. Merrell Dow Pharma-
ceuticals (1993), have opened avenues of research
addressing how the influence of various factors on the
judgments of eyewitnesses is perceived by different par-
ties in the legal system. Reflecting their familiarity with
the literature, experts substantially agree on the extent to
which many variables influence identifications. Research
indicates that jurors do not agree with the experts on
many of these influencing factors. The use of legal
processes that will help jurors make better decisions in
cases that involve eyewitness identifications, such as
having experts testify in these cases, is thus justifiable.
Those who serve as law enforcement personnel show
unexpected patterns of agreement with experts, though
this tendency may change as a result of eyewitness
reform at the state level.

The Rationale

The issue of whether or not to allow scientific findings
into the courtroom continues to evolve in the United
States. The Supreme Court established the admissibil-
ity of eyewitness research in United States v. Amaral
(1973). The later Daubert v. Merrell Dow Pharmaceu-
ticals (1993) ruling established criteria that had to be
demonstrated for scientific testimony to be entered into
a trial. One of these criteria was that the basis for the
testimony should be generally accepted by the scien-
tific community. The Daubert decision renewed inter-
est in what eyewitness factors are in fact generally
accepted by the scientific community. The first survey
focusing on the acceptance of eyewitness factors was
published in 1989. Research since then has greatly
expanded psychologists’ understanding of how mem-
bers of the scientific, legal, and lay communities accept
the findings reported in the eyewitness literature and
how this acceptance has changed over time.

It is now common for members of the legal psychol-
ogy community to distinguish between what are known
as system variables and estimator variables. System
variables are those that are under the control of the legal

system and that can potentially bias an eyewitness dur-
ing the course of a criminal identification procedure. For
example, bias could enter into an identification proce-
dure through the techniques used to construct the crim-
inal lineup or by the use of leading identification
instructions given to an eyewitness. In contrast to sys-
tem variables, estimator variables are those that encom-
pass eyewitness and crime scene characteristics that are
not under the direct control of the legal system.
Examples include the length of time afforded to the eye-
witness to view the crime or the presence of multiple
perpetrators at the crime scene. The provision of expert
testimony in a trial in which variables such as these are
relevant may serve to highlight potential biases in the
identification procedure that otherwise may have escaped
consideration by the judge or jurors.

The Opinions of Experts

Survey research demonstrates that many phenomena
experts overwhelmingly reported as being sufficiently
reliable to introduce under oath in 1989 continue to be
viewed as reliable influences on the accuracy of eye-
witness identifications more than a decade later. There
appears to be considerable consensus among experts as
to the reliability of the research evidence regarding the
wording of questions, the construction of lineups, and
the role of witnesses’ attitudes and expectations in
influencing their identifications, and on the relationship
between witnesses’ confidence in their identification
and their identification accuracy. Furthermore, experts
agree on the existence of other variables that reliably
influence eyewitness identifications, such as the rate at
which memories decay, the impact of exposure time on
memory and subsequent identifications, and the uncon-
scious transference of the memory of a familiar face
from one situation to another. Appreciable increases
were observed between 1989 and 2001 in the percent-
age of experts who agreed that human attention is likely
to be focused on a weapon rather than on a perpetrator’s
face (a weapon focus effect) and the impact of hypnotic
suggestibility. Both changes in consensus were attrib-
uted to the respective increases in interest and scholar-
ship on both topics in the years following the publication
of the first expert survey.

Later research would investigate the general accep-
tance of eyewitness factors not addressed in the original
1989 survey of experts. Attesting to the expanding cor-
pus of literature in the eyewitness field, a substantial
majority of experts agreed on the malleability of 
eyewitness confidence, the suggestibility of the child
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eyewitness, and the tendency of eyewitnesses to choose
suspects from a lineup previously encountered in mug
shot arrays. Other factors agreed on by a majority of
experts included the impact of alcohol on the eyewit-
ness, the difficulty in making identifications of perpe-
trators not of the same race as the eyewitness, and the
reduction in false identifications due to the use of
sequential rather than simultaneous lineups. Other phe-
nomena that were supported by at least two thirds of the
experts included the inferior accuracy of the child eye-
witness when compared with the adult eyewitness, the
potential for misleading memories recovered from
childhood, and how the use of similar foils (here foil
refers to an innocent person in a police lineup) in a
lineup increases eyewitness accuracy.

The Opinions of Judges

Although individual jurors are ultimately responsible
for interpreting the testimony of an expert witness and
applying their insight to the facts of the case at hand,
judges alone determine whether the expert witness
meets the Daubert criteria for inclusion in the trial.
Judges, like jurors, may rely on common sense when
interpreting eyewitness evidence in the absence of for-
mal psychological training. Eyewitness identification
errors have been cited in many cases of wrongful con-
viction, although a survey reported that only 43% of
judges believed that such errors have been made in
half of the reported cases of wrongful conviction.
However, not all evidence is discouraging. Survey
data on judges’ knowledge and beliefs about eyewit-
ness factors revealed that while judges may agree cor-
rectly with statements on eyewitness issues, these
same individuals report that the average juror would
not be likely to respond correctly. A modest correla-
tion (r = .30) was reported between a judge’s knowl-
edge of eyewitness factors and the willingness of the
judge to admit expert testimony.

Agreement between judges and experts was observed
on less than half (40%) of 30 eyewitness factors, which
included (but were not limited to) the role of attitudes
and expectations, the cross-race effect, and the impact
of exposure time. Judges were in agreement with
experts on less than half (37%) of the listed system
variables, including the malleability of an eyewitness’s
confidence, the biasing effects of showup lineups, and
what constitutes a fair lineup. Judges were not in
agreement with experts regarding the phenomenon of
hypnotic suggestion. When data collected from a 2004
survey of judges were compared with the results of

experts in a previous survey, judges and experts agreed
on 7 of 8 items.

The Opinions of Jurors

If a case is tried by a jury, the jurors serve as the ulti-
mate arbiter of fact in the courtroom, and they must
decide not only on whether case-relevant eyewitness
factors should be taken into consideration during delib-
eration but also on what weight should be given when
considering a verdict. The testimony of experts may
serve to allay juror concerns about eyewitness phenom-
ena. Nearly three quarters of respondents in one survey
replied that their primary aim as an expert witness was
to educate the jury. Thankfully, few researchers reported
that they would be willing to testify in court regarding
an eyewitness factor on which the published literature
was “inconclusive.” In contrast, approximately three
quarters of those experts who regarded the evidence as
“generally reliable” and a plurality of those who saw it
as “very reliable” were willing to testify about these
factors. Ninety-five percent of these surveyed experts
believed that expert testimony on eyewitness issues had
a positive impact on juries.

There was correspondence between experts and
jurors on only 4 of the 30 survey statements (13%). As
expected, significant differences in the rates of agree-
ment emerged between experts and jurors on the
statements focusing on factors classified as system vari-
ables, such that jurors were less in agreement about
the eyewitness factor than the experts. The four eye-
witness factors that experts and jurors did agree on
were statements regarding the effects that violence,
alcohol, and stress have on an eyewitness and the fact
that trained observers are not more accurate witnesses
than untrained people. The largest discrepancies
observed between experts and jurors were found for
statements regarding lineup instructions and hypnotic
suggestibility, with jurors expressing significantly 
less agreement about those eyewitness factors than
experts. Juror accuracy (50.7%) differed significantly
from the level of accuracy seen among judges and law
enforcement personnel when accuracy was defined as
agreement with those statements to which at least
75% of experts agree.

Other Evidence

Understanding the general acceptance of eyewitness
factors among law enforcement personnel is criti-
cal in that members of this population draw their
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knowledge on the subject both from empirical litera-
ture and their experiences in the field. Law enforce-
ment personnel were in agreement with the expert
community on only 12 of the 30 statements (40%),
among them the role of attitudes and expectancies,
the suggestibility of the child eyewitness, and the
cross-race effect. Notably, they perceived the influ-
ence of only two of the eight (25%) system variables
in the same manner as the experts. Experts and law
enforcement personnel did not differ in their judgment
of the biasing effect of showups and the importance
of members of a lineup resembling the description of
the suspect. Law enforcement personnel, however,
had significantly lower agreement rates than experts
with respect to all other system variables (e.g., the
malleability of eyewitness confidence, the impact
of question wording). Of interest is the fact that the
most significant differences between the agreement
rates for law enforcement personnel and experts were
observed for statements concerning the presentation
format of the lineup and the instructions administered
during the lineup. When agreeing with statements
endorsed by 75% of experts, judges and law enforce-
ment personnel were equally accurate (65.9% and
63.8%, respectively).

General acceptance can be indexed not only in
terms of the degree of correspondence among opin-
ions across various participants in trial proceedings
but also in terms of the decisions made by policymak-
ers with respect to the implementation of applications
derived from empirical psycholegal research. For
example, a panel of legal scholars, law enforcement
practitioners, and psycholegal experts made recom-
mendations as to procedures that should be adopted
by the police when they obtain eyewitness evidence.
One example of this is the recommendation that wit-
nesses and those law enforcement officers who con-
duct lineups both be unaware of who is a suspect and
who is not (double-blind procedures) when lineups
are conducted. Some states (e.g., New Jersey, North
Carolina, and Wisconsin) have implemented such rec-
ommendations at the time this entry was written, and
additional states are considering this and other
reforms as well.

Kevin W. Jolly and Harmon M. Hosch
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EYEWITNESS MEMORY

Eyewitness memory plays a pivotal role in many
criminal trials. A substantial body of psychological
research on eyewitness memory has developed over
the years. This research examines various types of
eyewitness memory, factors that influence eyewitness
memory, methods of improving eyewitness memory,
and how eyewitness memory is evaluated in the
course of investigations and criminal trials.

History of Research 
on Eyewitness Memory

The advent of psychological research related to the
legal system can be traced to 1908, when Alfred Binet
demonstrated that a person’s response to questioning
could be influenced by the way in which the question
was asked. Although his work did not have a profound
influence on the legal system at the time, it was the
beginning of empirical research involving witness 
testimony. Soon thereafter, William Stern actually
applied this research directly to eyewitness testimony.
He was able to demonstrate that eyewitnesses are
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susceptible to error and that witnessing variables, such
as emotions at the time of the event, can serve to affect
the accuracy rate. Around the same time, Hugo
Munsterberg released his book, On the Witness Stand,
which examined problems associated with eyewitness
memory as well as jurors’ inability to accurately
assess eyewitness testimony. Munsterberg’s research
was met with quick criticism from John Henry
Wigmore, who stated that psychological research was
not of a nature that the legal system could use. It is fair
to say that Munsterberg’s research was not up to pre-
sent-day methodological standards, but even with this
caveat, the importance of his work cannot be dimin-
ished. He was the first researcher to examine issues
related to eyewitness memory in a systematic and sci-
entific manner.

It was not until the 1970s that eyewitness research
was again brought to the forefront, this time by
Elizabeth Loftus. She demonstrated, using realistic
stimuli such as videotaped and live events, that memory
in general, including eyewitness memory, could be
altered simply by the way in which the interviewer
asked the question. Because of her rigorous method-
ological controls, she was able to both examine the
quantity of eyewitness memory and assess the accuracy
and quality of the remembered information. Her
research spurred interest in the topic among her
students and colleagues. This included Robert Buckhout,
who demonstrated the prevalence of eyewitness identi-
fication errors. Although there was still some skepti-
cism as to the use of eyewitness research in the legal
field, the research gained some ground in 1978, when
Gary Wells distinguished between estimator variables
and system variables. Establishing this dichotomy
made it possible for critics to comprehend how psycho-
logical research could contribute to the legal system
and allowed researchers to focus their efforts on issues
that the legal system could implement.

Types of Eyewitness Memory and
Factors Affecting Eyewitness Memory

Broadly speaking, eyewitness memory can be divided
into two general classes: eyewitness recall and eyewit-
ness identification, corresponding to the traditional
recall-and-recognition distinction pervasive in the cog-
nitive psychological research on human memory.
Eyewitness recall often plays an important role in 
the investigation of crimes. When a crime occurs,
police officers responding to the crime interview the

eyewitnesses regarding their memories associated with
the crime, including descriptions of the perpetrator(s)
and the crime itself. The interviewee may be inter-
viewed numerous times throughout the investigation.
Some of the details recalled by the eyewitness, such as
a description of a weapon or description of clothing
worn by the perpetrator, may become important later
in the investigation or even at trial.

Research on eyewitness recall has examined 
factors that influence the accuracy of eyewitness
descriptions, such as levels of stress experienced by
the eyewitness or the presence of a weapon. One of
the most widely studied factors, witness questioning,
relates to the information that is given to witnesses
after they experience the event and the way in which
the witnesses are questioned about the event. It has
been repeatedly demonstrated that the wording and
intonations of questions can lead eyewitnesses to pro-
vide incorrect information. In this research, partici-
pants who witnessed an event are questioned in a way
that induces subsequent reports containing false
details. For example, participant witnesses were
asked either “Did you see a broken headlight?” or
“Did you see the broken headlight?” Even though
only one word is different between the two condi-
tions, participants who heard the word “the,” rather
than the word “a,” were more likely to indicate that
they had seen a broken headlight. The majority of
research discussed thus far has involved adults.
However, research has also demonstrated sizeable
effects of postevent information on both older adults
and children alike. In fact, children below the age of
3 to 4 and adults over the age of 65 seem to be the
groups that are most likely to fall prey to postevent
suggestion.

Not only can memory of an event be altered by the
way in which the witness is questioned, but the act of
repeatedly questioning a witness can also have pro-
found effects on the witness’s memories of the event.
For example, repeatedly asking college students to
think about events that were plausible but did not
occur in their childhood (e.g., knocking over a punch
bowl at a party) led them to accept the events as true.
The most famous example is the “Lost in the Mall”
demonstration. In this demonstration, an adolescent
boy was asked to remember when he was lost in a
mall as a young boy. The boy, who initially indicated
he did not remember the event, was asked to simply
think about the event and write down his memories of
the event each night. This is a therapeutic technique
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called journaling. After 2 weeks of journaling, not
only did he remember the event, an event that in fact
never occurred, but he also provided specific details of
the event, such as the color of the man’s shirt who
found him as well as the coarseness of the man’s hand.
Critics of false memory research argue that lab-
created false memories are plausible and fairly
benign. They dispute the generalizability of the results
to legal and therapeutic settings in which the memo-
ries recalled are often more traumatic and more atyp-
ical (e.g., childhood sexual abuse).

Eyewitness Recognition

Eyewitness identification of perpetrators can play a
central role in the investigation of a crime and in
resolving the case, whether by trial or through plea
bargaining. Eyewitness identification can occur spon-
taneously, as is the case when a crime victim encoun-
ters her perpetrator in public and calls the police.
Eyewitness identification can also occur through iden-
tification tests, such as showups, photo arrays, and
live lineups. These identifications appear very persua-
sive and compelling to jurors.

Research on eyewitness identification has exam-
ined a large array of factors that are thought to influ-
ence identification accuracy. These factors include the
conditions under which the crime occurred, exposure
time to the perpetrator, stress experienced by the wit-
ness, the presence of a weapon, disguises worn by the
perpetrator, and the time between the crime and the
identification.

One such factor that has received a significant
amount of attention in the psychological literature is
the cross-race effect or own-race bias (ORB). That is,
the more an eyewitness’s race is congruent with the
race of the perpetrator the more likely the witness will
make an accurate identification. In contrast, when the
witness and perpetrator are from different races, iden-
tification accuracy is impaired. Although there are
some differences in false identifications (specifically,
White participants demonstrate a larger ORB effect
compared with Black participants), the results of
accurate identifications indicate no differences in the
ORB effect between participants. One theory of ORB
posits that the extent to which the ORB effect occurs
is dependent on how much interracial experience a
person has with the target race. This theory has been
supported in that those participants who live in areas
that allow for more interracial experience do not

demonstrate the typical ORB effect compared with
those who do not have this experience.

Methods of Improving 
Eyewitness Memory

The aforementioned distinction between eyewitness
recall and identification accuracy is useful for explain-
ing how psychological research has been used to
develop methods for improving eyewitness memory.
Practical recommendations from research on eyewit-
ness recall have focused on how to form questions that
do not mislead the eyewitness and how to avoid
implanting false memories. Research has also exam-
ined whether hypnosis can be used to improve eye-
witness recall, but the conclusions from this research
are pessimistic.

One of the great success stories from research on
improving eyewitness recall is the cognitive interview.
the cognitive interview was derived from three basic
processes: memory/cognition, social dynamics, and
communication. The process begins by directing the
eyewitness to close his or her eyes and mentally
reconstruct the event. Although not always feasible,
this can also be done by having the eyewitness revisit
the crime scene. The interviewer should not interrupt
the witness and should only ask open-ended ques-
tions. Witnesses should be encouraged to describe the
event from multiple perspectives and should be asked
to respond, “I don’t know” rather than guess when
unsure. The interviewer should establish a rapport
with the witness to balance issues of authority and
encourage active participation on the part of the wit-
ness. After the eyewitness describes the event, the
interviewer should use probing questions to exhaust
the memory. Research has demonstrated that careful
and thorough use of this procedure can lead to an
increase in memory for the event without causing
increases in incorrect information.

Research on improving eyewitness identification
has likewise yielded impressive gains. There are vari-
ous tests that are used to identify a suspect. Two of the
most common of these tests are the lineup and the
showup. A lineup can be conducted either live (the
witness views actual people) or by using a photo
spread (the witness views a series of photos). In gen-
eral, a lineup usually contains several fillers, people in
the lineup that are known to be innocent, and one sus-
pect. Lineups can contain more than one suspect, but
for a variety of reasons, it is not recommended.

296———Eyewitness Memory

E-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 296



The various aspects of lineup administration have
been researched extensively. For example, the instruc-
tions that are given before the administration of a
lineup can affect the likelihood of the witness choos-
ing from the lineup; this effect occurs independently
of whether or not the lineup contains the perpetrator.
Furthermore, it is recommended that the witness be
told that the perpetrator may not be present in the
lineup, which therefore encourages the witness not to
pick from a lineup that they feel does not contain the
culprit. Equally important in the lineup instruction
and administration are the fillers that accompany the
suspect. The fillers serve as a control for guessing, and
if chosen, the administrator will be aware that the eye-
witness has made a mistaken identification. It is
equally important that the fillers are also picked with
some consideration for the description of the suspect
given by the witness. To the extent that the fillers are
similar in appearance to the witness’s description of
the culprit, it is ensured that the witness’s subject
choice was not based solely on logical deduction. The
presentation of the lineup has also been researched.
The two most researched presentation types are the
simultaneous lineup, in which the witness views all
lineup members at once, and the sequential lineup, in
which only one lineup member is shown at a time.
Research has repeatedly demonstrated that sequential
lineup presentations produce fewer false identifica-
tions than simultaneous lineups when the culprit is not
actually present in the lineup. However, correct iden-
tification rates do not differ between the two lineup
presentation modes when the culprit is present in the
lineup. If at all possible, a double-blind lineup proce-
dure should always be used. The double-blind proce-
dure refers to a lineup in which the administrator does
not know the identity of the suspect. If the lineup
administer is unaware of the identity of the suspect,
then he or she cannot unwittingly relay information
about the identity of the suspect to the witness.

The improvement in identification accuracy gained
by these procedures, coupled with large numbers of
DNA exonerations in recent years, has led many states
to implement these reforms to ensure the fairest and
most unbiased lineup identification procedures. For
example, in New Jersey and North Carolina, police
departments and prosecutor offices are now required to
conduct sequential lineups. Similarly, Santa Ana,
California, and several counties in Minnesota have
opted for sequential lineups. In Clinton, Iowa, the
arresting officer is not permitted in the room during the

identification procedure. Many cities, such as New
York and Seattle, have started using computerized pro-
grams to present photo arrays. In Chicago, as well as
parts of Wisconsin and Minnesota, committees have
been developed for the purpose of investigating identi-
fication procedures to reduce false identifications.

Evaluating Eyewitness Memory

In some sense, all estimator variables could be con-
sidered postdictors of eyewitness accuracy. Although
research has focused on eyewitness recall, testimony,
and identification, research on the postdictors has
almost exclusively been limited to eyewitness identi-
fication. One of the most widely studied postdictor
variables is eyewitness confidence. This is most likely
the case because jurors seem to find confident eyewit-
nesses extremely persuasive and believable. This per-
ception of confident eyewitnesses is understandable;
intuitively, it seems as though there should be a strong
positive relationship between witness confidence and
accuracy. This belief is underscored by the fact that
the court has suggested that jurors may employ wit-
ness confidence as an indicator of the accuracy of the
witness. Unfortunately, psychological research has
found unequivocally and repeatedly that the relation-
ship between confidence and eyewitness accuracy is,
at best, a weak one. Furthermore, this weak relation-
ship deteriorates as the time interval between the
event and the confidence statement increases. The rea-
son for the lack of relationship between confidence
and accuracy may be that witnesses often rely on mis-
leading information as the basis for their confidence
estimates. For example, it has been shown that confir-
matory feedback increases participants’ confidence in
their eyewitness identification. Simply telling a wit-
ness that they have chosen correctly increases the 
witness’s confidence in the accuracy of his or her
identification relative to participants who are not
given any feedback. This confidence inflation is espe-
cially prominent when the participants are inaccurate.

Just as eyewitness confidence serves an important
function in the prosecution phase, eyewitness descrip-
tions of the perpetrator serve an extremely important
function in the investigation process. Investigators
may use the descriptions to locate the suspect. The
problem is that descriptions are generally incomplete
and nondescript, such as “White male, 5 feet 9 inches
to 6 feet, about 18 to 24 years old.” It should be noted
that while the descriptions are generally incomplete,

Eyewitness Memory———297

E-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 297



the information that is collected is usually accurate. This
is especially the case when witnesses are simply asked
to describe the assailant without any prompts from the
investigator. The key question is whether description
accuracy and length of description correlate with eye-
witness identification accuracy. It could be assumed that
witnesses who give more complete and detailed descrip-
tions of the culprit would be more accurate in their iden-
tification. In fact, the U.S. Supreme Court has employed
the witness description accuracy as an indicator of
the witness’s reliability. However, it has generally been
found that the quality and quantity of the witness
descriptions are not related to identification accuracy.

Not only do witness descriptions poorly predict
accurate identifications, but they may also in fact
harm later identification accuracy. This is what hap-
pens in the case of verbal overshadowing. Verbal 
overshadowing refers to the impairment in lineup
identification accuracy when the witness is asked 
to describe the suspect’s face prior to the lineup
administration. Although witness descriptions and
identifications are weakly correlated, two factors are
inconsistent with this finding. First, witnesses who are
particularly adept at describing faces are likely to ben-
efit from the description. Second, the correlation
between witness description and identification accu-
racy is improved when the culprit’s face is especially
easy to describe, such as when there is a tattoo on the
face or a facial disfigurement.

One estimator variable that is thought to be predic-
tive of identification accuracy is the speed of the iden-
tification. The rationale is that witnesses with a good
view of the culprit and a vivid memory of the crime
should identify the witness quickly and without hesi-
tation. For the most part, the research on speed of
identification has been consistent with this logic.
Furthermore, it has been noted that witnesses who
indicate that the face “popped out” at them when
viewing the lineup tend to be more accurate in their
identification than witnesses who indicated that they
had to take more time to make their decisions. Thus,
there is a strong relationship between accuracy and
speed of identification, with faster identification
resulting in more accurate identification.

Eyewitnesses in the Courtroom

Considerable research has addressed how jurors evalu-
ate eyewitness memory and whether their evaluations
can be improved. Using trial simulation methods,

research demonstrates that jurors are often insensitive
to the factors that are known to influence eyewitness
memory: stress experienced by the witness, weapon
focus, and the influence of suggestive identification
procedures. Furthermore, jurors tend to rely on factors
that are known not to strongly predict identification
accuracy. Witness confidence, for example, has a
strong impact on jurors’ evaluations of eyewitness
identifications. In these studies, highly confident
witnesses are persuasive, and jurors tend to convict
perpetrators on the basis of testimony by highly
confident witnesses.

The apparent inability of jurors to evaluate eyewit-
ness identification procedures in a manner consistent
with the research on eyewitness identification has led
some psychologists to conclude that knowledgeable
psychologists should testify in court as expert wit-
nesses. The purpose of the expert testimony is not
to make a judgment as to the accuracy of the identifi-
cation but rather to provide all the relevant informa-
tion so that the jury can make an informed decision
when assessing the reliability of the witness. Not all
those in the legal system agree on the efficacy or use
of eyewitness testimony during trials. Some argue that
the testimony may bias the witness; others indicate
that the testimony is superfluous because issues of
memory are of common knowledge (a conclusion that
is inconsistent with research findings). Although there
has been research investigating the impact of expert
testimony on factors that influence eyewitness accu-
racy, the results are mixed with respect to its impact
on jurors.

Jeffrey S. Neuschatz and Deah S. Lawson

See also Estimator and System Variables in Eyewitness
Identification; Expert Psychological Testimony on
Eyewitness Identification; Identification Tests, Best
Practices in; Juries and Eyewitnesses
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EYEWITNESS MEMORY, 
LAY BELIEFS ABOUT

Lay beliefs about factors that influence the reliability
of eyewitness testimony have been assessed with a
variety of survey and experimental methods. When
compared with expert opinion about the effects of
these factors, the lay public frequently holds beliefs
that would be considered incorrect in the light of psy-
chological research on eyewitness memory.

A brief example provides the framework for under-
standing the relevance of lay beliefs about eyewitness
memory to legal decision making and criminal justice
procedures: A man presents a note to a bank teller and
tells everyone to get on the floor. A security agent
rushes the robber and is shot, but the thief escapes. Six
weeks later, a man named Simon Chung is appre-
hended. His picture is included in a collection of pho-
tos that is shown to the teller, the wounded security
officer, other employees, and the bank customers. The
teller and four customers identify Chung as the rob-
ber, whereas the bank security guard and another three
employees do not. Chung is charged with the crime
and the case proceeds to trial. The prosecution
believes that the five eyewitness identifications make
up a strong case against Chung. At trial, Chung’s
defense team presents a cognitive psychologist who, if
given the opportunity, will testify that a number of
features of the robbery and of the defendant reduce
the reliability of the identification evidence. Defense
counsel argues that jurors need to be aware of these
factors if Chung is to receive a fair trial. The judge
considers the expert’s testimony and, over the objec-
tions of the prosecution, decides that the expert should
be allowed to give evidence.

The proffering of expert testimony at trial occurs
frequently in common law countries. Judges decide
whether an expert will be heard on the basis of several
legal criteria, the most important of which for present
purposes is the judge’s assessment of the levels of lay
or juror knowledge about eyewitness testimony. If the
substance of an expert’s presentation is deemed to be
relevant to the case and to be outside the jurors’ ken,

experience, or their common knowledge, expert testi-
mony intended to inform the jurors will likely be
deemed admissible. Only an expert in the specific
subject area may provide what is called opinion evi-
dence on the matter. Based on his or her own knowl-
edge and evaluation of the expert testimony, the judge
decides whether members of the jury are, as a group,
sufficiently informed and, if not, whether the quality
and reliability of their deliberations will benefit from
an expert’s presentation. Given the adversarial nature
of common law procedures, it is probable that oppos-
ing counsel may also proffer an expert who has a dif-
ferent interpretation of the importance of the relevant
eyewitness factors.

Regardless of the decisions made by judges in
these situations, there is little research that can tell us
whether their assessments of jurors’ lay beliefs 
about eyewitness factors are likely to be correct.
Furthermore, although a topic of interest in its own
right, few studies have assessed whether judges (or
trial counsel) themselves hold correct beliefs con-
cerning eyewitness issues. The question raised here,
however, is the following: On what basis do judges
decide whether jurors are sufficiently informed (or
have “common knowledge”)? Scientific investiga-
tions of lay beliefs about eyewitness memory have
been conducted and, on occasion, the judges’ assess-
ments are informed by descriptions of this line of
research.

To describe the history, methods, and results of
that research, a few words are first needed about top-
ics within the field of eyewitness psychology—topics
about which the lay public may be examined as to
their beliefs and knowledge. Briefly, the field of eye-
witness memory research examines the myriad fac-
tors that may influence witnesses’ recollections of an
event, the people present, their behaviors, and the
context in which the event occurred. The usual
scheme for categorizing these factors is based on a
distinction between (a) those that are under the con-
trol of the criminal justice system and, as a result,
may be manipulated to improve the reliability of eye-
witness evidence, such as the investigative interviews
and the suspect identification procedures, and (b)
those for which an impact on the reliability of testi-
mony may only be estimated and that are not under
the control of the justice system. This latter includes
a very large group of factors, such as the age of the
witness, lighting at the crime scene, witnesses’ levels
of stress, the confidence held by an eyewitness, and
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the presence of a weapon. Research has demonstrated
that these factors can produce general memory
impairments, but the effects are variable and unpre-
dictable with regard to specific individuals.

Approaches to the 
Assessment of Lay Knowledge

Although the subject of scientific investigation of eye-
witness memory is more than 100 years old, it is pri-
marily the last 40 years of research that have provided
a substantive and reliable foundation of data. To assess
public beliefs concerning the eyewitness factors exam-
ined in this research, both direct and indirect methods
have been employed. For examples, the introductory
robbery scenario will serve. One factor that has long
been considered relevant to the reliability of eyewitness
identification is the correspondence between the race of
the witness and that of the suspect. Identification relia-
bility has often been found to be higher when both are
members of the same racial group than when the two
people belong to different racial groups—an outcome
called the “other-race” effect. Using the direct or survey
approach to the assessment of lay beliefs, respondents
might be asked to agree or disagree with statements
such as “People are better at recognizing members of
their own racial group than those of a different race” or
be asked to choose among a number of alternative for-
mats to the following statement: “When people are
asked to identify someone of a racial group different
from their own, they are just as likely (or more likely or
less likely or don’t know) to be correct as when the per-
son is of their own racial group.” On the other hand,
using an indirect approach, respondents may receive a
brief written vignette in which the respective races of
the witness and perpetrator are either not mentioned at
all (a control condition), are described as being the
same, or described as different. The vignette may in
fact be a summary of an actual experiment in which
identification rates were examined as a function of vari-
ations in the racial similarity variable. After reading the
vignette, the respondents estimate the probability that
the witness’s identification decision is correct, an esti-
mate that is often called a “postdiction” in relation to
the actual experiment. Differences in the probability
estimates from participants who received the different
vignettes are taken to reflect public beliefs about the
direction and magnitude of the relationship between
witness-suspect race and eyewitness memory reliabil-
ity. If, for example, Simon Chung is Asian, but 
the witnesses are Caucasian, juror beliefs about the

relevance of this distinction may be important to their
assessments of the identification evidence. Of course,
when compared with the effects of the variable on
actual identification accuracy in research experiments,
these response differences may reflect wholly erro-
neous beliefs.

These kinds of data from public samples will only
be helpful to a judge if he or she has a basis for assess-
ing the accuracy of the beliefs of survey respondents
and research participants and, by extension, the pub-
lic. Therefore, what is needed is a distillation of eye-
witness research that provides the “correct” answer
for each of the eyewitness factors present in a case.
These correct answers have been made available to
courts in two ways. In the first, survey researchers
explicitly compare the public survey and research out-
comes with their interpretations of what the scientific
research literature has revealed. In the second, the sur-
vey researchers instead compare their findings with
the results of surveys of “eyewitness experts” (them-
selves researchers) concerning the effects of variables
on eyewitness reliability. The most recent of the
expert surveys was completed in 2001 by Saul Kassin
and colleagues, who tabulated the survey responses of
64 experts to each of 30 propositions about eyewitness
factors including, for example, the effects of delay,
weapon presence, other-race identification, stress,
age, lineup construction techniques, and long term, to
name but a few. To date, no factor has received com-
plete unanimity from the experts as to its impact on
eyewitness memory. Instead, to determine what is cur-
rently “correct,” courts may look at general agreement
among experts or a consensus of opinion. For exam-
ple, of the 30 propositions presented to experts by
Kassin, only 16 achieved a consensus of 80% agree-
ment across experts. However, as a summarizing
statement, when the responses collected from lay par-
ticipants using both direct and indirect methods are
compared with the consensual opinions of the experts
about the factors, these comparisons frequently
demonstrate significant differences between the beliefs
of experts and those of members of the public.

Direct Methods

The earliest surveys were completed in the early
1980s and tested university students with multiple-
choice questions. The majority of participants did not
give the correct answer to most items, including the
effect of violence on recall accuracy, the relationship
between witness accuracy and confidence, memory

300———Eyewitness Memory, Lay Beliefs About

E-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 300



for faces, effects of training or experience on identifi-
cation performance, and the other-race effect. Subse-
quent surveys of other students, legal professionals,
potential jurors, and community respondents in the
United Kingdom, Australia, and Canada produced
similar results: More than half the participants did not
identify the known relationships between eyewitness
accuracy and confidence, event violence, event dura-
tion estimates, trained observers, older witnesses, ver-
bal descriptions, and child suggestibility. These
surveys were followed by those in which Likert-type
scale items (ratings on 7-point agree-disagree scales)
were presented to samples of college students and
community adults, with highly comparable results:
Almost half the respondents disagreed with expert
opinion on many items. Despite these differences, lay
responses were, nonetheless, often similar to those of
experts on a subset of the items: the effects of attitudes
and expectations, wording of questions, weapon
focus, event violence, and estimates of the duration of
events. More recently, an assessment of the responses
of potential jurors in Tennessee to items from Kassin’s
survey of experts produced a similar outcome: Jurors
responded significantly differently than experts on 26
of 30 items, with magnitudes of disagreements rang-
ing from 11% to 67%. A small sample of actual jurors
from Washington, D.C., was also surveyed in 1990:
Fewer than half the participants agreed with the cor-
rect responses. Furthermore, in a 2005 telephone sur-
vey, a large sample of potential jurors in Washington,
D.C., were questioned about a smaller number of eye-
witness factors. The authors argued that their results
support the view that potential jurors often differ from
experts in their opinions about and understanding of
many issues. Finally, Canadian researchers recently
constructed surveys in a manner intended to reduce
jargon and professional terminology to improve
understanding by survey respondents. Their results
strongly suggest that assessments of lay beliefs are
influenced by question format and that prior research
may have underestimated current levels of lay knowl-
edge concerning a number of factors, for example, the
relationship between confidence and accuracy.
Nonetheless, even with the friendlier survey format,
disagreement with the experts was apparent for
approximately 50% of the eyewitness topics.

Indirect Methods

The indirect approach to assessing lay knowledge is
based on the distinction between having knowledge

and making use of it. The direct-method survey
research above has emphasized the former. With indi-
rect methods, on the other hand, participant responses
are used as the basis for determining whether existing
beliefs appear to have influenced the respondents’ judg-
ments about the reliability of eyewitness testimony. In
other examples of this approach, researchers attempt to
increase the levels of knowledge of participants who
serve as “mock jurors” and then ask whether such
knowledge appears to be integrated in judgments about
eyewitness reliability and defendant guilt.

In the first group of studies, research participants
estimated the likelihood of accurate person identifica-
tion by an eyewitness in situations that varied along
several dimensions that had, in fact, been manipulated
in actual experiments—for example, levels of witness
confidence, crime seriousness, and lineup bias. To
determine whether participants were sensitive to these
factors as determinants of eyewitness reliability, their
“postdictive” estimates were compared with the
effects of these same variables in the laboratory
research. In general, participants appeared to be quite
insensitive to the manipulated factors: Estimates of
identification accuracy were overly optimistic; con-
siderable reliance was erroneously placed on witness
confidence, and their estimates usually failed to
reflect the real effects of variables. Another indirect
approach examines data collected from “mock jurors”
who reached verdicts (and other judgments of witness
credibility) after reading case descriptions in which
eyewitness variables that are known to influence iden-
tification accuracy had been manipulated. The results
revealed that the factors recognized by experts as
important determinants of eyewitness accuracy gener-
ally have not been shown to influence mock jurors’
verdicts or credibility evaluations, and some of those
known to be unrelated to witness accuracy (i.e., confi-
dence) did affect such evaluations. Similarly, there is
a disparity between mock jurors’ judgments of factors
that they say are important to eyewitness reliability
and the impact of these factors on their decisions
when case evidence is actually presented to them.

Furthermore, it is one thing to be able to identify
correctly explicitly stated, general relationships between
eyewitness factors and memory but quite another to
have the depth of knowledge to appreciate conceptual
distinctions made at trial by experts about these fac-
tors as they are presented in specific cases. To exam-
ine these questions, researchers have asked whether
beliefs demonstrably held by mock jurors (without
benefit of expert testimony) appear to be integrated
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into their decisions when they are presented with a
case description that includes the relevant eyewitness
factors (e.g., cross-race effect). In one of the few
investigations of this question, Brian Cutler and col-
leagues found that even when jurors had specific
knowledge of the limitations of eyewitness identifica-
tion, the information was not well integrated into their
decision making. Similarly, other researchers have
recently found that mock jurors who have demonstra-
bly more knowledge than others do not necessarily
demonstrate sensitivity to the eyewitness factors rele-
vant to a case. In summary, researchers have con-
cluded that there is little evidence that the existing
knowledge held by mock jurors is readily incorpo-
rated into their decisions regarding a written vignette.

Finally, Brian Cutler and colleagues have also
attempted to improve levels of mock juror knowledge
through the presentation of expert testimony prior to
making judgments about cases in which eyewitness
identification factors are manipulated. This research
has been completed in laboratory settings with mock
jurors, and as a result, its generalizability to court-
rooms and jury deliberations is unknown. Nonetheless,
these studies suggest that whereas the presentation of
relevant expert testimony may increase low levels of
juror knowledge or awareness of relevant eyewitness
factors, the integration of this knowledge into juror
decision making may or may not be successful,
depending on the particular variables of interest. Thus,
if expert testimony is recommended as a safeguard
against weak juror understanding of eyewitness fac-
tors, it does not appear to be particularly effective.

Potential Difficulties With 
Evaluations of Lay Knowledge

A number of issues are relevant to the reliability and
validity of the kinds of assessments of lay belief
described above. First, in a temporal sense, public sur-
vey results have limited validity because public beliefs
and knowledge will change over time. These changes
likely result from improved scientific understanding
and its dissemination to the general public through var-
ious media and by integration into formal education.

Second, considerably more research is required to
determine the extent to which survey and mock trial
responses accurately reflect the beliefs of jury-eligible
participants. This issue concerns the sensitivity and
reliability of the various assessment procedures
described above and the extent to which lay responses

may be directly compared with those of experts. For
example, even with ostensibly identical foci of 
the questions posed to experts and the public, the
response options provided have not been identical.
Similarly, if statements are written by experts and
offered without change to survey participants, on what
basis can we argue that the public understands the
statements in a manner similar to that of the experts?
Furthermore, the translation of the expert items into
meaningful statements for lay respondents is difficult
and suggests that real understanding of these issues by
jurors (and by judges, trial counsel, and experts alike)
will only be gained with more in-depth interviews,
open-ended questions, and the use of techniques that
can assess response consistency within individuals
across both question formats and time.

A third question is whether the samples surveyed to
date actually represent the members of a population of
individuals who may be called for jury duty and who
serve as jurors. Many studies have relied on undergrad-
uate students, albeit jury-eligible in most cases, but who
arguably are not representative of actual jurors: In fact,
university students infrequently serve on actual juries.
Additionally, even those studies in which community
samples were included, nonetheless, suffer from weak
representativeness because there may be important
demographic and attitudinal differences between com-
munity members who, once called, appear versus those
who fail to appear for jury duty. A more compelling
approach would be to collect data from actual jurors
who have participated in trials or to survey community
members who have been called and appear for jury duty
but have yet to be assigned to a particular case.

In summary, a fairly consistent description of juror
knowledge emerges across a wide variety of assess-
ment methods; specifically, jurors appear to have lim-
ited understanding of eyewitness issues and research
findings.

J. Don Read and Sarah L. Desmarais

See also Cognitive Interview; Confidence in Identifications;
Cross-Race Effect in Eyewitness Identification; Elderly
Eyewitnesses; Estimator and System Variables in
Eyewitness Identification; Expert Psychological
Testimony; Expert Psychological Testimony on
Eyewitness Identification; Exposure Time and Eyewitness
Memory; Eyewitness Memory; Instructions to the
Witness; Retention Interval and Eyewitness Memory;
Simultaneous and Sequential Lineup Presentation;
Weapon Focus
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FACIAL COMPOSITES

When a crime has been committed and the identity of
the perpetrator is unknown, eyewitnesses are often
asked to attempt to create a likeness of the face of the
perpetrator. An eyewitness can do this by creating a
facial composite, either through the assistance of a
sketch artist or by using a mechanized composite sys-
tem. However, facial composites tend to be poor rep-
resentations of the intended face, even if it is a face
that is very familiar to the composite creator. This is
probably due to a mismatch between the way in which
people encode faces and the way in which they
attempt to recall faces when building a composite.

When facial composites were first introduced in
the criminal justice system, eyewitnesses would work
together with a sketch artist to create a likeness of the
intended face. Today, law enforcement agencies typi-
cally use mechanized composite production systems,
and computerized composite production systems are
used more than twice as often as noncomputerized
versions. The original mechanized composite produc-
tion systems, such as the Identi-Kit and Photo-Fit, are
composed of overlays of facial features (e.g., noses,
eyes, chins, hair) that can be combined to create a
face. Modern, computerized versions, such as E-fit,
Mac-a-Mug, and FACES, consist of features that can
be combined, and typically resized, in any order to
create a face. Currently, however, composite produc-
tion systems are being created that move away from
producing a face at the feature level and, instead,
focus on whole faces.

Many of the mechanized and computerized sys-
tems have attempted to increase the number of features
available from which a composite creator may choose,
the realism of the final product, and the user friendli-
ness of the interface. FACES, for example, has more
than 3,700 features, ranging from relatively prominent
features such as hair, eyes, and lips to detailed features
such as eye lines and mouth lines. The computerized
systems result in a fairly realistic product and can be
used after a minimal training session. However, even
when people view a face that has been created with a
composite system and attempt to re-create the face
using the same system, thereby ensuring that all the fea-
tures are available, they are still unable to create good
likenesses of the intended face. Furthermore, compos-
ite producers themselves are poor judges of how well
the composite that they have created matches the target
face. Even if a person who creates a composite rates the
composite’s similarity to the face that it is intended to
represent, this rating is not predictive of how others rate
the similarity of the composite to the target face.

Researchers have typically assessed people’s abil-
ity to create composites of faces through naming
tasks, matching tasks, and similarity-rating tasks.
Naming tasks show people a composite of someone
who should be familiar to them (e.g., a famous per-
son) and ask them to name the person the composite
is designed to depict. Matching tasks have people
choose which face the composite is designed to depict
from a larger set of faces. Similarity-rating tasks have
people rate the similarity between a composite and the
face it is designed to depict. In general, facial compos-
ites tend to be poor likenesses of the faces that they
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are intended to represent, regardless of the composite
production system and regardless of how the similar-
ity of the composite to the intended face is assessed.

Although facial composites can be a helpful tool
for law enforcement, they can potentially be problem-
atic. This is because a composite that does not truly
represent the perpetrator of a crime can lead the police
to investigate innocent suspects who do resemble the
composite. Additionally, creating a composite and
viewing it can bias an eyewitness’s memory away
from the original face toward the composite face.
Recent research has shown the advantages of morph-
ing (averaging at the pixel level) composites of the
same target face that have been created by different
people. But, at best, morphing of composites can only
be used in multiple-witness cases, and although a
morphed composite does tend to resemble the target
face more than do individual composites, there is only
a modest increase in similarity.

The main reason why composites do not tend to
resemble the faces that they are designed to depict
appears to stem from the difference between the way
in which people naturally encode faces and the way
in which creating a composite forces them to retrieve
information about the face. People tend to encode
faces through a holistic process, which enables them
to be better at facial recognition than facial recall.
Composite-production forces people to recall faces at
a feature level, as they attempt to piece together a
face while looking at many different variations of the
same feature.

Newer, whole-face production systems that are still
in very early, experimental phases attempt to correct
for this disconnect between the encoding and retriev-
ing phases in composite production. These systems
start by generating a random set of faces; the user
selects the face that best matches the user’s memory
of the intended face. From that, a number of different
algorithms are used that produce a set of faces that are
variations of the initially selected face. The user again
selects the face from this set that most closely resem-
bles the intended face, and this process is repeated
until the faces all resemble that target face equally
well. Although the few comparisons to date of the
whole-face systems with feature-level composite sys-
tems do not show the whole-face systems to be supe-
rior, they do present the composite creator with a
retrieval task that is more similar to the encoding task
than do the other systems. Consequently, these new
systems may eventually prove to be a better tool for

eyewitnesses to create a likeness of the perpetrator for
the police and the public.

Lisa E. Hasel

See also Confidence in Identifications; Eyewitness
Descriptions, Accuracy of; Eyewitness Memory;
Identification Tests, Best Practices in; Wrongful
Conviction
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FALSE CONFESSIONS

A false confession is a narrative admission to a crime
that is made, orally or in writing, by an innocent per-
son. Research shows that innocent people may confess
in different ways and for different reasons—resulting
in three types of false confessions: voluntary, compli-
ant, and internalized. From an empirical perspective,
this entry addresses the evolution of our understanding
of false confessions, the frequency of their occurrence,
and the methods of interrogation that put innocent
people at risk.

False confessions are an important problem in
forensic psychology, especially when viewed in the
context of their consequences within the criminal jus-
tice system. Historically, confession evidence is con-
sidered the most incriminating form of evidence that
can be presented at trial, a belief that is supported by
its effects on jury decision making. Even when dis-
puted, uncorroborated, and contradicted by other evi-
dence, confessions are a driving force for conviction.

Among the many notable examples of this phenom-
enon was the infamous 1989 Central Park Jogger case,
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in which five teenage boys confessed to brutally beat-
ing and raping a female jogger in New York’s Central
Park. Even though the boys were subjected to lengthy
and harsh interrogations, gave confessions that were
filled with factual errors, retracted their confessions
shortly thereafter, and were excluded as donors of the
semen by DNA tests, each was convicted at trial—
solely on the basis that they had confessed. It was not
until 13 years later that they were exonerated when a
serial rapist stepped forward from prison to confess.
His confession betrayed firsthand knowledge of the
crime and was supported by a match to the original
DNA sample.

Questions of Prevalence

The jogger case is notorious but not unique. Beginning
with the Salem witch trials of 1692, numerous false
confessions surfaced when it was later discovered that
the confessed crime had not been committed (e.g., the
alleged victim turned up alive) or that it was physically
impossible (e.g., the confessor was demonstrably else-
where) or when the real perpetrator was apprehended
(e.g., by ballistics evidence). Indeed, as more and more
wrongful convictions are discovered, often as a result of
newly available DNA tests on old evidence, it is appar-
ent that 15% to 25% of those wrongfully convicted had
confessed. Moreover, many false confessions are dis-
covered before there is a trial, are not reported by the
police, are not publicized by the media, or result in plea
bargains and are never contested—suggesting that the
known cases represent the tip of an iceberg. In short,
although it is not possible to know the prevalence rate
of false confessions, it is clear that they occur with
some regularity, making it important to understand how
they come about and how they can be prevented.

Types of False Confessions

Both criminals and innocent suspects may confess,
providing true and false confessions, respectively.
Based on a taxonomy introduced by Saul Kassin and
Lawrence Wrightsman, it is now common to further
divide the latter into three types: voluntary, compliant,
and internalized.

VVoolluunnttaarryy  FFaallssee  CCoonnffeessssiioonnss

In the absence of pressure from the police, volun-
tary false confessions occur when people freely admit

to crimes for which they were not responsible.
Sometimes innocent people have volunteered confes-
sions in this way to protect the actual perpetrator, often
a parent or a child. At other times, however, voluntary
false confessions have resulted from a pathological
desire for attention, especially in high-profile cases
reported in the news media; a conscious or uncon-
scious need for self-punishment to alleviate feelings of
guilt over other transgressions; or an inability to distin-
guish fact from fantasy, a common feature of certain
psychological disorders. As revealed in actual known
cases, the motives underlying voluntary false confes-
sions are as diverse as the people who make them.

A number of high-profile cases illustrate the
point. In 1932, the aviator Charles Lindbergh’s baby
was kidnapped, prompting some 200 people to vol-
unteer confessions. In 1947, Elizabeth Short, a
young, aspiring actress, later called “Black Dahlia”
for her black hair and attire, was brutally murdered
in Los Angeles and her nude body cut in half,
prompting more than 60 people, mostly men, to con-
fess. In the 1980s, Henry Lee Lucas falsely con-
fessed to hundreds of unsolved murders, mostly in
Texas, making him the most prolific serial confessor
in history. More recently, John Mark Karr was
arrested in Thailand in the summer of 2006, after it
appeared that he had voluntarily confessed to the
unsolved 1996 murder of JonBenét Ramsey, a 6-
year-old beauty pageant contestant in Boulder,
Colorado. Karr was intimately familiar with the facts
of the crime. Ultimately, he was not charged, how-
ever, after his ex-wife placed him in a different state
and after DNA tests from the crime scene implicated
another, still unidentified, man.

CCoommpplliiaanntt  FFaallssee  CCoonnffeessssiioonnss

In contrast to cases in which innocent people con-
fess without external pressure are the numerous false
confessions that are elicited through pressure from
family, friends, and most notably, the processes of
police interrogation.

In many of these cases, the suspect surrenders to
the demand for a confession to escape from the stress
and discomfort of the situation, avoid a threat of harm
or punishment, or gain a promised or implied reward.
This type of confession is a mere act of public compli-
ance by a suspect who comes to believe that the 
short-term benefits of confession relative to denial
outweigh the long-term costs. American history
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contains numerous stories of this type of confession—
as in the Salem witch trials of 1692, when some 50
women were tortured and threatened into confessing
to witchcraft. This type of false confession is also
illustrated in the Central Park jogger case, in which all
the boys retracted their confessions immediately on
arrest and said that they had confessed because they
were scared and had expected to be allowed to go
home. In the interrogation room, there are many spe-
cific incentives for this type of compliance—such as
being allowed to sleep, eat, make a phone call, go
home, or feed a drug habit. The desire to terminate the
questioning may be particularly pressing for people
who are young, desperate, socially dependent, or anx-
ious about additional confinement. As discussed later
in this entry, certain commonly used interrogation
techniques increase the risk of police-induced compli-
ant false confessions.

IInntteerrnnaalliizzeedd  FFaallssee  CCoonnffeessssiioonnss

In some cases, innocent but vulnerable people, as a
result of exposure to highly suggestive and misleading
interrogation tactics, not only comply with the
demand for a confession but come to internalize a
belief in their guilt. In extreme cases, these beliefs are
accompanied by detailed false memories of what they
allegedly did, how, and why.

The case of 18-year-old Peter Reilly illustrates this
phenomenon. Reilly called the police when he found
his mother dead in their home. The police adminis-
tered a lie-detector test and told Reilly that he had
failed it, which was not true but which indicated that
he was guilty despite his lack of a conscious recollec-
tion. After hours of interrogation, Reilly transformed
from certain denial to confusion, self-doubt, a change
in belief (“Well, it really looks like I did it”), and
eventually a full confession (“I remember slashing
once at my mother’s throat with a straight razor I used
for model airplanes”). Two years later, independent
evidence revealed that Reilly was innocent. The case
of 14-year-old Michael Crowe, charged with stabbing
his sister, similarly illustrates the process. At first,
Michael denied the charge. Soon, however, he con-
ceded, “I’m not sure how I did it. All I know is I did
it”—an admission that was followed by lies about the
physical evidence. Eventually, the boy concluded that
he had a split personality—that “bad Michael” killed
his sister, while “good Michael” blocked out the inci-
dent. The charge was later dropped when a local

vagrant with a history of violence was found with the
girl’s blood on his clothing.

Why Innocents Confess

The reasons why people confess to crimes they did
not commit are numerous and multifaceted. Sometimes,
an individual may be dispositionally naive, compli-
ant, suggestible, delusional, anxious, or otherwise
impaired so that little interrogative pressure is
required to produce a false confession. In these cases,
clinical testing and assessment may be useful in
determining whether an individual suspect is prone or
vulnerable to confession. At other times, however,
normal adults, not overly naive or impaired, confess
to crimes they did not commit as a way of coping
with the pressures of police interrogation. Indeed,
social psychology research has amply shown that
human beings are profoundly influenced by figures
of authority and can be induced to behave in ways
that are detrimental to themselves and others. In
short, both personal and situational risk factors may
increase the risk of a false confession.

DDiissppoossiittiioonnaall  RRiisskk  FFaaccttoorrss

Over the years, numerous studies by Gisli
Gudjonsson and his colleagues have shown that not
everyone is equally vulnerable to becoming a false
confessor. For example, they note that suspects vary in
their predispositions toward compliance (as measured
by the Gudjonsson Compliance Scale) and suggestibil-
ity (as measured by the Gudjonsson Suggestibility
Scale). People high in compliance desire to please
others and avoid confrontation—which increases the
tendency to capitulate in a highly adversarial interro-
gation. Those who are high in suggestibility are often
less assertive, have lower self-esteem, and display
poorer memories. In studies of crime suspects, those
who confessed and later retracted their statements
obtained higher suggestibility scores than the general
population, whereas resistors, who maintained their
innocence throughout the interrogation, obtained
lower scores.

Also at risk are innocent juvenile suspects, who are
overrepresented in the population of known false con-
fessors. Juveniles are more likely to comply with
authority figures and to believe false presentations of
evidence. Research shows that they also exhibit less
comprehension than adults of their Miranda rights,
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are less likely to invoke these rights, and are more
likely to confess when under pressure to do so.

Mental retardation is also a substantial risk factor,
as it is associated with increases in compliance and
suggestibility. Research has shown that people with
intellectual impairments do not comprehend their
Miranda rights and are prone to answer “Yes” to a
range of questions, particularly from those in posi-
tions of authority, indicating an acquiescence response
bias. They are also highly influenced by misinforma-
tion, a suggestibility effect that increases the risk of
internalized false confessions.

Mental illness can also increase the tendency for
false confessions. Distorted perceptions and memo-
ries, a breakdown in reality monitoring, anxiety, mood
disturbance, and lack of self-control are common
symptoms of many categories of mental illness. These
symptoms may lead people to offer misleading infor-
mation, including false confessions, to the police dur-
ing interviews and interrogations. Moreover, disorders
that lead people to be more anxious can increase the
likelihood of their making a false confession as a
means of escape from interrogation.

IInntteerrrrooggaattiioonn  RRiisskk  FFaaccttoorrss

Although there are subtle variations among
approaches, the typical police interrogation is a multi-
step event that involves an interplay of three processes:
(1) isolation, (2) confrontation, and (3) minimization.

First, interrogators are trained to remove suspects
from their familiar surroundings and question them in
the police station, often in a specially constructed
interrogation room. To some extent, interrogation time
is a risk factor. Although most police interrogations
last for less than 2 hours, a study of documented false
confession cases in which time was recorded revealed
that the mean of interrogation exceeded 16 hours.

Second, interrogators confront suspects with strong
assertions of guilt that are designed to communicate
that resistance is futile. As part of this process, inter-
rogators are trained to block the suspect from issuing
denials, to refute alibis, and even to present suppos-
edly incontrovertible evidence of the suspect’s guilt—
even if such evidence does not exist. Historically, the
polygraph has played a key role in this false evidence
ploy. In numerous false confession cases, compliant
and internalized false confessions have been extracted
by police examiners who told suspects that they 
had failed a lie detector test—even when they had not

(as in the Peter Reilly and Michael Crowe cases
described earlier).

The third step is to minimize the crime by provid-
ing suspects, who are feeling trapped by confronta-
tion, with moral justification or face-saving excuses,
making confession seem like a cost-effective means of
escape. At this stage, interrogators are trained to sug-
gest to suspects that their alleged actions were sponta-
neous, accidental, provoked, peer pressured, drug
induced, or otherwise justifiable by external factors,
as a way to encourage confession. Indeed, research
shows that minimization tactics lead people to infer
that leniency will follow from confession, even in the
absence of an explicit promise.

Empirical Research 
on False Confessions

In recent years, researchers have sought to examine
various aspects of false confessions using an array of
methods—including aggregated case studies, natural-
istic observations of live and videotaped interroga-
tions, self-reports from the police and suspects, and
laboratory and field experiments designed for hypoth-
esis-testing purposes.

Saul Kassin and Katherine Kiechel developed the
first laboratory paradigm to systematically examine
the factors that elicit false confessions. In this experi-
ment, participants working on a computer were
accused of hitting the ALT key they had been
instructed to avoid. In the original study, participants
were rendered more or less vulnerable to manipulation
by being paced to work at a fast or slow pace. In a
manipulation of the false evidence ploy, some partici-
pants, but not others, were then exposed to a confeder-
ate who claimed to have seen them hit the forbidden
key. Results showed that this false evidence ploy sig-
nificantly increased the false confession rate, as well as
the tendency of participants to internalize the belief in
their own guilt—particularly among participants ren-
dered vulnerable to manipulation. Follow-up studies
using this computer-crash paradigm have replicated
and extended this false evidence effect.

A second laboratory paradigm was developed by
Melissa Russano and colleagues to investigate the
effects of promises and minimization on both true and
false confession rates. In their study, participants were
paired with a confederate for a problem-solving study
and instructed to work alone on some trials and jointly
on others. In a guilty condition, the confederate asked
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the participant for help on an individual problem,
inducing a violation of the experimental rule; in an
innocent condition, the confederate did not make this
request. Later, all participants were accused of cheat-
ing and were interrogated by an experimenter who
promised leniency, made minimizing remarks, used
both tactics, or used no tactics. The results showed
that minimization was as persuasive as an explicit
promise, increasing the rate not only of true confes-
sions but of false confessions as well.

In light of the numerous wrongful convictions
involving false confessions, as well as recent
research, the time is ripe for law enforcement profes-
sionals, attorneys, judges, social scientists, and poli-
cymakers to evaluate current practices and seek the
kinds of reforms that would not only secure confes-
sions from criminals but also protect the innocent in
the process.

Jennifer M. Torkildson and Saul M. Kassin
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FALSE MEMORIES

We do not necessarily remember our experiences the
way they really happened—and what is more, remem-
bering an experience does not necessarily mean it
actually happened at all. In little more than a decade,
scientists have discovered that people can have
detailed, emotion-filled, and utterly false memories.

False memories are memories that are partly or
wholly inaccurate. They are the product of second-
hand information rather than genuine experience.
Although the term false memory can be used to
describe a wide range of memory phenomena, in this
entry it is used to describe full-blown distortions of
our own biographies: wholly false memories of unreal
experiences. However, readers should be aware that
two large and parallel scientific literatures show that
people can misremember aspects of witnessed events,
misidentify perpetrators, and falsely recall verbal
information.

The Repression Phenomenon

According to the Harvard scientist and clinician
Richard McNally, for many decades mental health
professionals in the United States generally believed
that once victims of childhood sexual abuse reached
adulthood, they often did not like to talk about their
abuse; yet by the end of the 1980s, he notes, the reluc-
tance to disclose became an inability to remember.
Many therapists, convinced that their clients were
repressing experiences of long-ago trauma, began
using techniques designed to dig up these buried
memories—techniques such as imagination, guided
imagery, hypnosis, and dream interpretation.

Many of these therapeutic techniques appeared in a
mass-market book called The Courage to Heal, by
Ellen Bass and Laura Davis. First published in 1988,
it was the biggest gear in what Carol Tavris has called
the “abuse-survivor machine.” It still ranks among
Amazon.com’s bestsellers, and even a cursory browse
through Amazon’s customer reviews reveals that the
book is surely among their most controversial. On the
one hand, the book has given comfort to genuine vic-
tims; on the other, it encourages beliefs that can create
a legion of pseudovictims.

For example, readers who wonder if they might be
repressing memories of childhood abuse are told that
the lack of such memories does not mean that they
were not abused. In fact, memories are unnecessary:
The belief that one was abused and the presence of cer-
tain symptoms in one’s life are enough to confirm that
the abuse happened. Other therapists concurred. A few
years later, in 1992, Renee Fredrickson suggested that
the very absence of memories was proof enough; that
is, those who remember very little of their childhood or
a period of their childhood (e.g., between the ages of
10 and 14) have repressed memories.
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Scientific Research on False Memories

LLoosstt  iinn  tthhee  MMaallll

As the notion of repression became more popular,
some psychological scientists began asking them-
selves if these “recovered memory therapy” (RMT)
techniques might be dangerous. Would it be possible,
they wondered, for people to “recover” memories for
false childhood events?

The answer was yes. In a landmark study in 1995,
Elizabeth Loftus and Jacquie Pickrell showed that
they could implant a false childhood memory using a
seemingly innocuous RMT technique: asking people
to try to remember a childhood experience. They
asked people in their study to read descriptions of four
childhood events. Three descriptions were genuine—
having been provided by a family member—and one
description was false. The false event described the
reader being lost in a shopping mall and being rescued
by an elderly lady. For example, one person in the
study read this description:

You, your mom, Tien, and Tuan all went to the
Bremerton K-Mart. You must have been 5 years old
at the time. Your mom gave each of you some money
to get a blueberry Icee. You ran ahead to get into the
line first, and somehow lost your way in the store.
Tien found you crying to an elderly Chinese woman.
You three then went together to get an Icee.

People were asked to write everything they could
remember about all four events, and then they were
interviewed twice over as much as 2 weeks. By the
end of the study, approximately 25% of the people
reported at least some information about the false
shopping mall episode. Some of the memories were
rich narratives, while others were less so—although
perhaps even these may have developed if they had
had more time to incubate.

The “Lost in the Mall” study was the first demon-
stration that everyday people could come to recall
entirely false events, a finding that showcased the
malleability of autobiographical memory and ques-
tioned the legitimacy of some of the recovered mem-
ories emerging in therapy. It also gave rise to a
number of studies using the same basic paradigm.
Since then, scientists have shown that people can
recover memories of a wide range of false experi-
ences, from being attacked by an animal to being
saved by a lifeguard.

PPhhoottooggrraapphhss

Another RMT technique is photographic review, in
which people look through photo albums as a way of trig-
gering recall of their buried abuse memories. Scientists
asked two questions about this technique: (1) Are pho-
tos powerful enough to elicit memories of false events?
(2) Do photos add power to a false suggestion?

To answer the first question, Kimberley Wade and
colleagues followed the “Lost in the Mall” procedure
but swapped the written event descriptions for pho-
tographs. Again, one of the events was fake: taking a
hot-air balloon ride. The people who took part in the
study each saw a doctored photograph of themselves
and at least one family member in the basket of a hot-
air balloon. Each person was interviewed three times
over approximately 2 weeks and asked to work at
remembering the experience. Even in the absence of
any narrative suggestion, by the end of the study, half
the subjects came to remember something about the
balloon ride. In short, photographs can lead people to
remember experiences that never really happened.

Of course, as dubious an RMT technique as photo-
graphic review might be, it does not call for the use of
doctored photos—instead, clients are encouraged to
review family albums in concert with the suggestion that
they might be repressing memories for childhood abuse.
But suppose that suggestion is false. We have already
seen that false suggestions can lead people to report
false experiences. Would the combination of a false sug-
gestion and a real childhood photo be especially danger-
ous? Stephen Lindsay and his colleagues addressed this
question by asking one group of people to read descrip-
tions about some grammar school experiences. One of
the events was false and described getting in trouble for
playing a prank on a schoolteacher. A second group also
read descriptions—including the false story about the
school prank—and received class photos corresponding
to the age at which each event took place. As in previ-
ous studies, nearly half the “descriptions-only” people
remembered something about the prank, but more than
three quarters of the “descriptions-plus-photo” people
remembered something. This study shows that the com-
bination of familiar real photos and a false suggestion
can be especially dangerous.

How Do False Memories Develop?

The scientific research now clearly shows that it 
is possible to change people’s autobiographies by
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implanting false memories. How do these memories
develop? One model of false memory development
was proposed by Giuliana Mazzoni and colleagues.
Their model contains components that are crucial to
the formation of false memories. We focus on two of
those here: the plausibility of the false event and the
belief that the event really happened.

PPllaauussiibbiilliittyy

There are numerous real-life cases where 
people have reported implausible—some would say
impossible—memories, ranging from being abducted
by space aliens to being forced to breed for a satanic
cult. How does the plausibility of a false event affect
the likelihood that someone might come to believe it
really happened? To answer this question, Giuliana
Mazzoni and colleagues ran a four-part experiment
over the course of several months. In the first phase,
they asked people to rate the plausibility of various
experiences, including a critical event: witnessing an
incident of demonic possession. People also reported
how likely they thought it was that they had actually
witnessed such an incident when they were very
young. At the end of this phase, the subjects reported
demonic possession as both implausible and unlikely
to have featured in their childhoods. In the second
phase, some of those people read stories about cases
of demonic possession and learned that it was a real
phenomenon. In the third phase, these same people
took a test that ostensibly measured their fears, and
their results were always interpreted to mean that they
might have witnessed a case of demonic possession.
Finally, they completed the same measures as in the
first phase. The key question was how responses at the
final phase compared with responses at the first phase.
People who had read about demonic possession and
received the fear interpretations rated witnessing it 
as more plausible than they had initially. Giuliana
Mazzoni and colleagues also found that even small
changes in plausibility were enough to cause signifi-
cant changes in people’s belief that the experience had
really happened. This study and, later, related research
suggest that people can judge an event as implausible
yet harbor the belief that it had really happened. The
same is true of the relationship between plausibility
and memory; for example, the world is riddled with
adults who still remember hearing reindeer on the roof
one Christmas Eve.

IInnccrreeaasseedd  BBeelliieeff

The second component in the development of false
memories is the belief that the experience really hap-
pened. On this front, scientists have discovered that a
number of RMT techniques can increase belief.

One of the most common of these techniques is
imagination. What is the consequence of imagining a
false event? To answer this question, Maryanne Garry
and colleagues first asked people to report their confi-
dence that a series of childhood events had happened to
them. Later, the same people were asked to imagine
some of those events but not others and then report their
confidence again using the same test. People were more
likely to inflate their confidence for imagined events
compared with nonimagined events, an effect known as
“imagination inflation.” Other scientists have produced
imagination inflation for unusual or bizarre experi-
ences. In fact, the same kind of inflated confidence can
occur when imagination is replaced with some other
kinds of activities, such as paraphrasing statements
about fictitious events or writing a paragraph explain-
ing how the event might have happened. Still other
research shows that the act of imagination can also pro-
duce false memories, even in the absence of suggestive
“Lost in the Mall” type of descriptions. In one study,
when people imagined that they had participated in a
bogus national skin-sampling test, they became more
confident that the false procedure had occurred, and
some people developed detailed memories of it.

CCoonnsseeqquueenncceess  ooff  FFaallssee  MMeemmoorriieess

Both false beliefs and false memories can affect
behavior. In one study, people who received a false
suggestion that they had become ill after eating straw-
berry ice cream during childhood said that they would
be less likely to eat it at a party than before they
received the false suggestion. In another study, people
who imagined drinking fewer caffeinated soft drinks
later believed (and reported) having done just that.

Richard McNally and colleagues discovered that
false memories can also produce physiological signs of
distress. They found that when people who believed
that they had been abducted by aliens listened to their
own accounts of some of their most terrifying encoun-
ters with the creatures, they showed an increased heart
rate, skin electrical conductance, and muscle tension,
all symptoms that people with posttraumatic stress dis-
order show when they remember their own traumas.

312———False Memories

F-Cutler (Encyc)-45463.qxd  11/18/2007  12:42 PM  Page 312



How Do We Figure Out If a 
Memory Is True or False?

In experimental settings, scientists know which events
are true and which are false. Thus, they can tell people
about their false memories at the end of the study. But
what do people do in real life to determine for them-
selves whether a memory is true or false? In one
study, people were asked if they had ever remembered
an event that they later found out really did not hap-
pen. If so, they were asked to describe the episode,
and the ways they tried to figure out if the event was
true or false. The two most popular strategies were to
consult another person about the event and to use cog-
nitive techniques, such as thinking about or imagining
it. These two approaches are not without risks. For
example, the consulted person may remember the
event partly or completely inaccurately. In addition, a
quick review of earlier sections in this entry will make
clear the perils of relying on imagination as a means
to determining the veracity of an experience.

There are also real-life consequences to real-life
false memories. In many countries, false memories
have landed innocent people in prison, divided fami-
lies, drained our health care resources, and clogged
our courts. It is these consequences that compel psy-
chological scientists to continue their work.

Eryn Newman and Maryanne Garry

See also Eyewitness Memory; Reconstructive Memory;
Repressed and Recovered Memories
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FINANCIAL CAPACITY

Financial capacity (FC) is a medical-legal construct
that represents the ability to independently manage

one’s financial affairs in a manner consistent with per-
sonal self-interest. FC thus involves not only perfor-
mance skills (e.g., accurately counting coins/currency,
completing a check register, paying bills) but also the
judgment skills that optimize financial self-interest.

From a legal standpoint, FC represents the finan-
cial skills sufficient for handling one’s estate and
financial affairs and is the basis for determination of
conservatorship of the estate (or guardianship of the
estate, depending on the state legal jurisdiction).
Broadly construed, FC also encompasses more spe-
cific legal “financial capacities,” such as contractual
capacity, donative capacity, and testamentary capac-
ity. Thus, FC is a very important area of assessment in
the civil legal system.

From a clinical standpoint, FC is a highly cognitively
mediated capacity that is very vulnerable to neurologi-
cal, psychiatric, and medical conditions that affect cog-
nition (such as dementia, stroke, traumatic brain injury,
and schizophrenia). Financial experience and skills also
vary widely among cognitively normal individuals and
are associated with factors of education and socioeco-
nomic status. Clinicians are increasingly being asked by
families, physicians, attorneys, and judges to evaluate
and offer clinical opinions regarding FC.

With the recent development of conceptual models
of FC and associated assessment instruments, there is
an emerging body of empirical research on this impor-
tant civil capacity.

Importance of Financial Capacity

Impairment and loss of FC has important psychologi-
cal, economic, and legal consequences for patients
and family members. Similar to driving and mobility,
the power to control one’s finances is a fundamental
aspect of individual autonomy in our society. Loss of
financial control may result in psychological conse-
quences such as increased feelings of dependency and
depression. Declines in FC are also associated with
immediate and long-term economic consequences.
Failure to pay bills or difficulty in handling basic
financial tasks may result in disconnection of services,
property repossession, poor credit ratings, and even
homelessness. Impaired financial judgment may also
result in loss of assets intended for long-term care or
inclusion in a will or trust. From a legal perspective,
diminished FC is associated with increased risk of
financial exploitation in the form of consumer fraud
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and other scams, as well as greater susceptibility to
undue influence by family members and third parties.
As noted above, some situations of financial incapac-
ity may reach the courts and result in loss of deci-
sional autonomy and the appointment of a conservator
(or guardian) by the court to protect the person and his
or her estate.

Conceptual Model 
of Financial Capacity

Early conceptual formulations of FC were anemic and
limited to unelaborated descriptions such as “money
management skills” or “financial management skills.”
In actual fact, FC is a complex, multidimensional con-
struct representing a broad range of conceptual, prag-
matic, and judgmental skills. This multidimensionality
is reflected in the concept of limited financial compe-
tency recognized across state legal jurisdictions, where
an individual may still be competent to perform some
financial activities (e.g., handle basic cash transac-
tions, write small checks) but no longer others (e.g.,
make investment decisions or asset transfers). In addi-
tion to multidimensionality, a conceptual model of FC
should incorporate the dual performance and self-
interest perspectives discussed above. For example,
persons with schizophrenia may have adequate finan-
cial performance skills but lack FC because they con-
sistently make poor judgments about how to spend
their government entitlement monies.

Marson and colleagues have proposed a clinical
model that conceptualizes FC at three increasingly
complex levels: (1) specific financial abilities or tasks,
each of which is relevant to a particular domain of
financial activity; (2) general domains of financial
activity, which are clinically relevant to the indepen-
dent functioning of community-dwelling older adults;
and (3) overall FC, or a global level. This conceptual
model of FC currently comprises 9 domains, 20 tasks,
and 2 global levels. The 9 domains include basic mon-
etary skills, financial conceptual knowledge, cash
transactions, checkbook management, bank statement
management, financial judgment, bill payment, knowl-
edge of personal assets and estate arrangements, and
investment decision making. As discussed, each
domain of financial activity is further broken down
into constituent tasks or abilities that emphasize under-
standing and pragmatic application of concepts rele-
vant to a specific domain. For instance, the domain of
financial conceptual knowledge involves understanding

concepts such as loans and savings and also using this
information to select advantageous interest rates.
Similarly, bill payment involves not only understand-
ing what a bill is and why it should be paid but also
accurately reviewing a bill and preparing it for mail-
ing. Finally, clinicians are usually asked by families
and the courts to make clinical judgments concerning
an individual’s overall FC. Such global judgments
involve integration of information concerning an indi-
vidual’s task- and domain-level performance, his or
her judgment skills, and informant reports. Such global
clinical judgments are particularly relevant for guardian-
ship and conservatorship hearings.

Methods for Clinically 
Assessing Financial Capacity

At present, there are at least three major approaches to
assessing FC: clinical interview, patient/informant rat-
ings, and direct performance instruments. The clinical
interview is the traditional, and currently the primary,
method for evaluating FC. At the outset of an interview
with a patient (and family members), it is important
that a clinician first determine the patient’s prior or
premorbid financial experience and abilities. For
example, it would be inappropriate to assume that a
person who on testing demonstrates difficulty writing
a check has suffered decline in this area if he or she has
never performed this task and/or has traditionally del-
egated this task to a spouse. Once the premorbid expe-
rience level is established, clinicians need to identify
the financial tasks and domains that make up the
patient’s current financial activities and differentially
consider those required for independent living within
the community. The level of impairment on a specific
task or domain should be carefully considered. Indi-
viduals who require only verbal prompting to initiate
or complete a financial task (e.g., paying bills) are
qualitatively different from individuals who require
actual hands-on assistance and supervision in paying
bills; both, in turn, differ from individuals who are now
completely dependent on others to pay their bills.

A second approach to assessing FC involves the
use of completed patient and informant rating forms.
Clinicians commonly use observational rating scales
to supplement their clinical interview. Observational
rating scales are typically completed by the patient
and/or a knowledgeable informant, such as a spouse,
parent, or adult child. They can provide valuable
“real-life” information about an individual’s current
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financial functioning and also about changes in func-
tioning over time. At the present time, however, there
are few rating forms available that are specific to FC.
Most of the rating forms are designed to gauge perfor-
mance across a spectrum of basic and advanced activ-
ities of daily living and therefore may yield only
limited information specific to financial performance.

A weakness inherent in patient/informant rating
forms (and also clinical interviews) is reporter bias.
Both patients and informants can misestimate a
patient’s FC and other functional abilities, owing to
a number of factors including lack of insight, denial,
and psychiatric issues. Dementia patients and hospi-
talized elders have been found consistently to over-
estimate their functional abilities, including financial
skills, relative to results of performance-based func-
tional assessment measures. Similarly, even over a
short period of time, spousal caregivers of persons
with Alzheimer’s disease (AD) can be unstable in
their ratings of FC in their spouses. Despite these
limitations, clinicians justifiably rely on interviews
and informant reports of FC due to their ease of
administration, minimal cost, and overall informa-
tion yield.

Performance-based instruments represent a third
approach to assessing FC. In contrast to clinical inter-
view formats and observational rating scales, perfor-
mance-based instruments are not subject to reporter
bias. Instead, individuals are asked to perform a series
of pragmatic tasks equivalent to those performed in
the home and community environment. Performance-
based measures are standardized, quantifiable, repeat-
able, and norm referenced, and thus results can be
generalized across patients and settings. These mea-
sures, thus, can provide clinicians and the courts with
objective information regarding the performance of
specific financial tasks that can be highly relevant to
the formulation of recommendations and treatment
strategies.

Weaknesses of performance-based measures should
also be noted. Performance-based measures con-
ducted in a laboratory or clinical office setting cannot
take into account either the contextual cues or the dis-
tractions within the home environment that may assist
or interfere with a person’s abilities to perform every-
day financial tasks. These instruments are more 
difficult and time-consuming to administer. They usu-
ally require specialized equipment and training, which
can make them costly relative to observational rating
scales.

Research on Financial Capacity

The lack of conceptual models and assessment instru-
ments specific to FC helps explain the relative lack of
clinical research in this important area of civil compe-
tency assessment. Only recently have systematic
empirical studies of FC been conducted in clinical
populations. These studies have investigated patterns
of FC impairment in patients with AD and mild cog-
nitive impairment (MCI).

Studies by Daniel Marson and his group have
demonstrated significant impairments of financial
abilities in patients with both mild and moderate AD.
At the domain level, patients with mild AD performed
significantly below normal older adult controls on all
domains of financial activity, with the exception of
basic monetary skills. Patients with moderate AD per-
formed significantly below controls and persons with
mild AD on all financial domains.

At the task level, patients with mild AD performed
equivalently with older controls on simple tasks such as
naming and counting coins and currency, understanding
the parts of a checkbook, and detecting the risk of mail
fraud. However, such patients had difficulty performing
more complex financial tasks such as applying financial
concepts (i.e., choosing the best interest rate), obtaining
exact change for vending machine use, understanding
and using a bank statement, and making an investment
decision. Patients with moderate AD were substantially
impaired on all financial tasks, relative to both normal
older adults and persons with mild AD.

At the global level, mild-AD patients showed sub-
stantial impairment in FC relative to older controls,
and moderate-AD patients were impaired relative to
both controls and mild-AD patients.

Based on these initial findings, Daniel Marson and
his group have proposed preliminary clinical guide-
lines for assessment of FC in patients with mild and
moderate AD:

1. Mild-AD patients are at significant risk of impairment
in most financial activities, in particular complex
activities such as checkbook and bank statement man-
agement. Areas of preserved autonomous financial
activity should be carefully evaluated and monitored.

2. Moderate-AD patients are at great risk of loss of 
all financial abilities. Although each AD patient must
be considered individually, it is likely that most 
moderate-AD patients will be unable to manage their
financial affairs.
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Declines in FC have also been observed in persons
with MCI. Relative to normal older adults, individuals
with MCI demonstrated mild impairment in the
domains of financial conceptual knowledge, check-
book and bank statement, financial judgment, and bill
payment. More specifically, persons with MCI had
relative difficulty with tasks requiring practical appli-
cation of financial concepts, understanding and using
a bank statement, and prioritizing and preparing bills
for mailing. However, persons with MCI performed
significantly better than persons with mild AD on
most domain-level financial activities and task-
specific abilities. However, not all patients with MCI
demonstrated these impairments, suggesting hetero-
geneity in financial performance in this prodromal
dementia group. Nonetheless, these results suggest
that a significant, albeit mild, decline in financial abil-
ities is an aspect of functional change associated with
MCI and may play a role in the eventual conversion of
MCI patients to AD. Accordingly, clinicians should
monitor over time the FC of individuals with MCI.

Daniel C. Marson and Katina R. Hebert

See also Competency, Foundational and Decisional;
Financial Capacity Instrument (FCI); Forensic
Assessment; Guardianship; Testamentary Capacity
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FINANCIAL CAPACITY

INSTRUMENT (FCI)

The Financial Capacity Instrument (FCI) is a concep-
tually based, standardized psychometric instrument
designed to directly assess everyday financial activi-
ties and abilities relevant to community-dwelling
adults. The FCI assesses financial skills at the task,
domain, and global levels. The current version of the
FCI (FCI-9) consists of 20 financial tasks, 9 domains
of financial activity, and 2 global levels. The FCI is a
reliable and valid measure of financial capacity that
discriminates well between cognitively intact older
adults and persons with mild and moderate Alzheimer’s
disease (AD). The FCI has also proven sensitive to
identifying subtler changes in the financial abilities of
individuals with mild cognitive impairment (MCI). In
addition to older adults with dementia, the FCI has
application to other patient groups with acquired cog-
nitive and functional impairment, including patients
with multiple scleroses, stroke, and traumatic brain
injury. It is an instrument that has application in both
clinical and forensic contexts.

Conceptualization and 
Development of the FCI

There continues to be a pressing need for conceptually
based, standardized assessment instruments specific to
the construct of financial capacity. The FCI was devel-
oped to help fill this need. The FCI is based on a three-
level conceptual model that analyzes financial capacity
at the task, domain, and global levels. Specifically, this
model examines (a) financial abilities (or tasks), such
as counting coins/currency, using a vending machine,
or preparing bills for mailing; (b) broader domains of
financial activity relevant to independent function in
the community, such as conducting cash transactions,
checkbook management, or financial judgment; and
(c) global measures of overall financial capacity.

The original FCI (FCI-6) consisted of 14 specific
tasks that assessed six domains of financial activity,
including basic monetary skills (D1), financial con-
ceptual knowledge (D2), cash transactions (D3),
checkbook management (D4), bank statement man-
agement (D5), and financial judgment (D6). The FCI
was revised in 2001 to include eight separate domains
and 19 standardized, quantifiable behavioral tasks
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(FCI-8). New domains assessed bill payment (D7) and
knowledge of personal assets and estate arrangements
(D8). An index of overall financial capacity was also
introduced. The FCI was last modified in 2003 (FCI-9).
Tasks pertaining to the detection and avoidance of
telephone and mail fraud remained under the domain
of financial judgment (D6). Investment decision mak-
ing, which was included as part of D6 in earlier ver-
sions of the FCI, was accorded its own domain (D9).

Administration and Scoring of the FCI

Financial abilities and experience can vary substan-
tially across individuals. It is important to identify an
individual’s prior level of financial skill and experience
before administering the FCI or any other financial
capacity instrument. For example, it would be mislead-
ing to test for checkbook management skills in a person
who has never used a checkbook. An instrument 
for assessing prior financial experience is the Prior
Financial Capacity Form. This rating form is completed
by both patients and informants and assesses whether
an individual could previously perform designated
financial tasks and activities (a) independently, (b) only
with assistance, or (c) not even with assistance.

FCI tasks are administered serially by domain. A
system of prompts and recognition format questions is
included to allow partial credit for persons with amne-
sia or aphasia.

Task-, domain-, and global-level performance scores
are obtained using a detailed and standardized scoring
system. Performance scores for each domain are
obtained by summing task scores within that domain.
Performance scores at the global level (overall financial
capacity) are obtained by summing domain scores.

FCI performance scores can also be converted into
capacity outcomes (capable, marginally capable, or
incapable) using psychometric cut scores derived from
normal control performance. These capacity outcomes
are to be interpreted cautiously, as they are based on
psychometric cut scores and are not equivalent to clin-
ically or legally determined capacity judgments. However,
the outcomes serve as a useful additional perspective
for understanding performance on the FCI.

Reliability and Validity of the FCI

The original FCI-6 demonstrated adequate to excel-
lent internal, test-retest, and inter-rater reliabilities at
task and domain levels using small samples of older

adult controls and AD patients. Very good to excellent
reliabilities were obtained for the FCI-8 at the domain
level. At the task level, the FCI-8 demonstrated excel-
lent inter-rater reliability but mixed internal and 
test-retest reliability. This probably reflected item
reductions within tasks and reduced task range.

All versions of the FCI arguably have strong face
and content validity. The FCI tasks and domains rep-
resent simple and complex financial abilities and
activities that are commonly performed by older
adults in the community. The FCI structure and con-
tents were reviewed and approved by a panel of
physicians, gerontologists, an attorney, and a judge
with considerable knowledge of the financial capac-
ity construct.

The FCI has also demonstrated construct validity.
FCI domains and tasks have been found to discrimi-
nate well the performance of cognitively intact older
adults from that of patients with mild to moderate AD
and patients with amnestic MCI. In addition, impaired
domain-level performance in MCI and AD has been
correlated with deficits in cognitive functions of
semantic memory, working memory, simple attention,
and executive function. In the continuing absence of a
clear criterion measure for assessing financial capac-
ity, this research provides initial support for the con-
struct validity of the FCI.

Future Research

Preliminary research on the reliability and validity of
the FCI is promising. Its direct, standardized, and
quantified approach to assessing financial abilities
and activities represents a new and significant contri-
bution to the area of functional capacity assessment.
However, initial studies using the FCI have been lim-
ited to relatively small samples of cognitively intact
older adults and persons with MCI and AD. No
research has been conducted to date that examines
financial performance among other populations, such
as persons with serious mental illness. Therefore,
studies with larger and more heterogeneous control
and clinical samples are needed. Future validation
studies should compare FCI results with the judgment
of experienced clinicians based on clinical interviews.

Daniel C. Marson and Katina R. Hebert

See also Competency, Foundational and Decisional;
Financial Capacity; Forensic Assessment; Guardianship
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Note: The FCI is owned by the UAB Research Foundation
(UABRF) and is currently available as an instrument for clini-
cal research. A commercial version of the FCI will be made
available by the UABRF in late 2007 or 2008.

FINGERPRINT EVIDENCE, 
EVALUATION OF

Fingerprints and other friction ridges of the skin have a
persistent structure that often leaves characteristic evi-
dence at crime scenes. Latent print examiners compare
this evidence with inked copies of friction ridge skin
from a known suspect to determine whether these two
patterns originate from the same source. This examina-
tion process uses computer databases for initial screen-
ing, but all evidence presented in court is based on
human comparisons. Experts must establish their cre-
dentials in order to testify, and recent vision science
work has suggested that experts possess visual mecha-
nisms that novices do not. However, these experts have
also shown evidence of biases, and critics have begun
to question the evidentiary value of fingerprints.

Sources of Evidence

Impressions left by volar skin, or the ridged skin of
the palmar surfaces of hands and fingers and plantar
surfaces of feet and toes, play a major role in forensic
science. Commonly known as fingerprints, palm
prints, or footprints, recordings of this skin are often
used as a form of physical evidence to link a person to
a particular item or location, such as a crime scene.

Perspiration, oil, blood, or other substances are often
present on the skin and are deposited on surfaces such
as plastic, wood, metal, or glass during touches, which
might leave a recording of details of the ridge, crease,
scar, and imperfection patterns from the skin. The evi-
dence is recovered using a variety of development
techniques to make the latent image, or undeveloped
print, visible. These include powders, cyanoacrylate
glue, chemicals, or stains that adhere to or react with
the residues of the print. A variety of different lights
and filters can also be used to visualize a latent print.

The basic challenge of fingerprint (more formally
known as friction ridge) evidence derives from the fact
that any latent print recovered from a crime scene will
vary in appearance from every other latent print and
from every standard print. A standard print can be
obtained using a variety of techniques, from black-
inked prints on a white card to electronic imaging of the
volar surfaces. The intent of the standard recording is to
obtain a clear set of prints from a known-source indi-
vidual for comparison with the unknown-source latent
prints. In some cases, these variations in appearances
are trivial, and the match between an unknown latent
and known inked print appears obvious. However,
latent or standard prints with low quality or quantity of
details are a challenge to examine, and thus the field of
forensic latent print examinations uses established pro-
cedures, practices, guidelines, and methodology to sup-
port the examination of latent prints.

Friction ridge skin develops its structure in utero by
means of biological, chemical, and physical processes
of pattern formation known as reaction-diffusion. This
process ensures that ridges form in a roughly parallel
configuration and tend to orient orthogonally to lines
of stress that occur during the fetal development of
structures known as volar pads in fingers, palms, soles,
and toes. The resulting ridges form patterns of loops,
whorls, and arches in the pads of the developing finger
tip (distal phalanges). Additional structure is provided
by the development of ridges that form bifurcations
and ridge endings, or minutiae. These minutiae are
often coded when fingerprints are entered into com-
puter databases such as the Integrated Automated
Fingerprint Identification System, maintained by the
U.S. Federal Bureau of Investigation.

The interactions of chemistry, physics, and biology
in pattern formation in nature support the belief within
science that no two natural patterns will ever be
exactly alike. All the internal and external develop-
mental noise, interactions, and timings that occur will
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cause the anomalies that become a part of the config-
urations within natural pattern structures. All natural
patterns in volar skin will be unique. This includes the
ridges, furrows, creases, and pores and their anom-
alies and textures that make up the skin. Scarring will
provide new unique features to the skin. The homeo-
static regeneration of skin maintains the form and
function of the features of the volar surface in persis-
tent configural and sequential arrangements.

Basis of Testimony

The uniqueness and persistence of friction ridge skin is
the rule of support for the proposition that an individ-
ual can be determined as having touched a particular
surface. With this rule or law, the next step is to exam-
ine the latent and standard prints and determine
whether the latent print was made by the person who
made the standard print. The two prints are compara-
tively measured with each other. The first-level detail
of general direction of ridge flow is examined, fol-
lowed by examination of the second-level detail of
lengths of individual ridge paths with their endings and
bifurcations and, if needed, the examination of the
third-level detail of edges, textures, and pore positions
of the ridges. The details are examined to determine
whether they correspond in sequences, shapes, and
configurations in both prints. The examination results
either in a determination that the person made the
latent print (individualization) or that the person did
not make the latent print (exclusion), or no determina-
tion is made whether the person made the latent print
(inconclusive). This individualization or exclusion
determination has, in principle, a philosophical prob-
lem: Comparisons between the latent print and all
prints in the world are impractical. However, in prac-
tice this has been overcome with a high degree of cer-
tainty (although there are criticisms of this conclusion,
which we will discuss in a later section). The expert
makes the determination that there is definite agree-
ment between the configural and sequential arrange-
ment of details in the two images, indicating that they
were made by the same unique and persistent source.
The individualization decision basically comes down
to the expert judgment that the recovered latent print is
so similar to the inked print that it could only have
come from the same person. Stated in a different way,
the claim is made that there is no more similar print
from any other source among all the prints in the
world, which is of course impractical to test. In practice,

the individualization often comes down to the expert
rendering the opinion that the degree of match between
the latent and the inked print is typical of known train-
ing, competency, and proficiency individualizations and
casework peer-reviewed individualizations and is closer
than any close correspondence from another source that
the expert has ever seen or expects to see. Because this
judgment is based on prior experience, presenting a con-
clusion in court depends on the expert establishing his or
her credentials, which has become a major portion of
latent print testimony and is discussed next.

The latent print expert examiner should have some
basic knowledge before conducting case work, ren-
dering conclusions, and testifying in court. This
includes understanding the source of images, volar
skin, and its unique and persistent features. The exam-
iner also must understand the basics of fetal develop-
ment, homeostasis, growth, aging, wound healing,
scarring and imperfections of the volar skin, and the
uniqueness of pattern formations in nature. Moreover,
the examiner must understand distortions of the skin
and variations in appearances of latent or standard
prints or images. Latent and standard print develop-
ment, capture, and imaging techniques must be under-
stood to understand the variations in appearances. The
examination method within the latent print commu-
nity of analysis, comparison, and evaluation (ACE),
possibly followed by verification (V), is the method
used in conjunction with the sufficiency and judgment
threshold of quality and quantity (QQ) of details in the
images. Furthermore, the examiner must understand
examination method and sufficiency and judgment
thresholds. In addition, the examiner must understand
the history of latent print examinations and latent print
communities, the role of a community within science,
and the role of the expert within a scientific commu-
nity. Finally, the latent print examiner must be trained
to be competent and demonstrate accuracy and profi-
ciency within the community.

The goal of an examination is to judge whether
developed unknown latent prints and known standard
prints are sufficient for examination purposes and
whether the considered source of the latent print can
be determined or excluded. As noted earlier, three
conclusions of the comparative examination can be
reached: (1) the unknown print was determined to
have been made by a specific source or person (indi-
vidualization); (2) the unknown print was determined
not to have been made by a specific source or person
(exclusion); (3) no determination was made whether a
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specific source or person made the unknown print
(inconclusive).

When testifying in court, the examiner must be
able to present the reasons that qualify him or her to
testify as an expert for rendering opinions of judg-
ments of examinations. This qualification requires 
the judge’s determination of sufficiency of expertise
based on the training and experience of the witness.
The witness must be prepared to answer questions on
qualifications and on anything to do with the science
and method of latent print examination.

Criticism of Fingerprint Evidence

Recently, fingerprint evidence has come under intense
criticism, and below we discuss the different forms of
attack on latent print evidence. Since the United States
v. Byron Mitchell case of 2003, in which defense attor-
neys began challenging the admissibility of forensic
latent print examinations, fingerprint evidence has
come under attack as an admissible science in the
courts. A major issue surrounding fingerprint evidence
is in the information content that can be extracted and
identified in a latent print. While rolled inked prints
taken under controlled conditions are usually very
clear and rich in detail and information, latent prints
are often inherently less clear, are distorted, and con-
tain considerably fewer details due to the commonly
partial nature of the print itself. It is up to the examiner
to use his or her expertise to determine whether the
latent print contains sufficient information to deter-
mine usability. Then, the examiner determines whether
the details in the inked print and the latent print agree
and have a common source. An individualization is
made when the examiner claims that the two prints
contain a high enough level of similarity that surpasses
the similarity between any two prints from different
individuals. However, determining the level of similar-
ity between two prints is left to the examiner to estab-
lish on the basis of his or her training, skill, and
experience within the forensic comparative science
community. This makes fingerprint evidence some-
what different from DNA analysis, which codes a lim-
ited range of chemical sequences to establish an
identification. Unlike DNA analysis, which has a spe-
cific set of known features, fingerprints can be
matched on the basis of many different types of fea-
tures, including minutiae, ridge flow, and even shapes
of pores. Because the useful features are more diffi-
culty to quantify, it is more difficult to establish a 

specific statistical model that would provide the prob-
ability of an erroneous identification. Thus, the proce-
dures include a subjective element, albeit one that can
be verified by third parties. The techniques of compar-
ison and evaluation represent an objective application
of documented procedures.

Despite this lack of statistical models, some exam-
iners have made claims as to the “infallibility” of fin-
gerprints, that identifications are “100% positive,”
and that the error rate of forensic fingerprint identifi-
cation is zero. In fact, to date there have been approx-
imately 20 known cases of misidentifications recorded,
with some involving qualified examiners. Many of
these misidentifications have been so widely publi-
cized that the claim of “zero error rate” and infallibil-
ity has come under serious scrutiny. In addition, a
series of tests conducted from 1995 to 2001 by a pri-
vate independent testing service recorded misidentifi-
cation rates ranging from 3% to 22%. As a result,
authors have pushed for blind proficiency testing to
reduce the amount of erroneous identifications. Many
of these misidentifications are corrected with the use
of additional fingerprint evidence, leading to the pro-
posal that the criticism should fall on individual
examiners rather than the science of latent print
examinations as a whole.

Psychological Research 
Using Latent Print Examiners

An issue raised recently by Itiel Dror is the possibility
that external sources of information about a case can
affect the decision made by examiners. Known as con-
firmation bias or contextual biases, these sources of
biases originate from knowledge such as whether
other examiners called a particular individualization
or whether other sources of evidence link the suspect
to the crime. Once this information becomes known,
it can be very difficult for an examiner to ignore this
evidence. One fortunate aspect of fingerprints is that,
unlike eyewitness testimony, they represent a form of
physical evidence, and if confirmation is required or
any bias is suspected, testimony from a new examiner
can be sought.

Despite the attacks on fingerprint examiners and the
push for fingerprint evidence to be omitted from the
courts as scientific testimony, several authors have
argued for demonstrable differences between expert
examiners and novices. Recent behavioral and electro-
physiological (electroencephalogram, EEG) research
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by Tom Busey and colleagues has shown that experts
appear to perceive fingerprints using the configural
process or a holistic process, in which the observer
appreciates not only the presence of individual features
but the spatial relations between them as well. This
process is known to occur when humans process visual
information for faces, which produces a characteristic
pattern in the EEG trace. Fingerprint examiners
demonstrate similar brain-wave activity regarding fin-
gerprints as the general population shows with respect
to faces, and this fact suggests that experts recruit sim-
ilar brain processes to support expertise in the finger-
print domain. This suggests that trained latent print
examiners have perceptual abilities not shared by the
rest of the population.

John R. Vanderkolk, Bethany Schneider,
and Tom Busey

See also Expert Psychological Testimony, Admissibility
Standards; Expert Psychological Testimony, Forms of;
Expert Testimony, Qualifications of Experts
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FITNESS-FOR-DUTY EVALUATIONS

A fitness-for-duty evaluation (FFDE) is just what the
term suggests, an evaluation of an individual’s fitness
to do his or her job. In high-risk occupations, such as
the police and public safety, the need for psychologi-
cal suitability and fitness is generally established by
statute or case law. In fact, some courts have held that
agencies are required to assess an officer’s fitness
when significant evidence suggests a lack of fitness.

The specifics of what constitutes fitness are defined,
if they are defined, in very general terms, usually by
state statute. The gist is that job holders should be free
of psychological factors, traits, and problems that
would prevent them from performing their duties safely
and effectively. The specifics of how to assess the fit-
ness of job incumbents and the decision-making stan-
dards have received limited research attention. Instead,
the standards are based on the experience of police psy-
chologists. The Psychological Services section of the
International Association of Chiefs of Police (IACP)
developed guidelines for FFDEs. Their revised guide-
lines were published in 2004.

The first issue in FFDEs is whether an evaluation
should be ordered. This issue is important because
although the FFDE can be an important tool in pro-
tecting public safety, it has the potential for misuse.
The current consensus, including the recommendation
of the IACP, is that there should be objective evidence
that the employee may be unable to adequately per-
form the job and a legitimate basis for believing that
the problems are due to psychological issues.

FFDEs are also being increasingly used in a variety
of other occupations when concerns about potential
violent behavior by an employee are said to raise con-
cerns about the employee’s psychological fitness for
duty. This use of FFDEs is more controversial and less
clearly protected by statute or case law. The practice
can be particularly problematic in the absence of clear
written policies outlining the circumstances and pro-
cedures for fitness evaluations. Relevant legal con-
cerns include violations of the Americans with
Disability Act and the individual employee’s privacy
rights. However, the practice can be important to
defend an employer from “wrongful retention” or
“negligent supervision” complaints when people are
injured by violent employees.

For any occupation, experts agree that FFDEs should
not be used as a substitute for the normal disciplinary
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process. However, employers may choose to use a psy-
chological FFDE to mitigate discipline and develop
rehabilitation or accommodation plans. It is best for this
process to be outlined in the employer’s written policies.

The FFDE begins with a referral. This referral nor-
mally involves a written summary statement of the
employer’s concerns and the evidence in support of
those concerns. The referral also generally includes
any specific issues the employer wishes to have
addressed. It is best if the standards for triggering an
FFDE and the process involved are in the employer’s
written policy. When accepting referrals for FFDEs,
ethical concerns require evaluators to consider whether
there are any dual-relationship or conflict-of-interest
issues that interfere with the evaluator’s ability to per-
form the evaluation competently and effectively.

The employer is normally considered the client in
an FFDE, not the individual being evaluated. In most
situations, employees referred for FFDEs are com-
pelled to participate as a condition of employment.
However, it is generally considered advisable to
obtain the employee’s written informed consent for
the evaluation and the communication of the results of
the evaluation to the employer. When informed con-
sent is not sought, evaluators are still ethically obli-
gated to inform the individual being evaluated of the
nature of the evaluation and the expected use of the
obtained information.

FFDEs include psychological testing, clinical
interviews, and collateral information to enable the
evaluator to determine if the incumbent employee is
able to safely and effectively perform the essential job
duties of the position or specialty assignment. The
psychological testing frequently includes an objective
psychological measure designed to assess psychopathol-
ogy and an objective psychological measure designed
to identify psychological strengths and weaknesses in
nonpathological populations. Many evaluators also
include some sort of measure of cognitive function-
ing. This test selection is similar to that used in 
pre-employment evaluations. However, in FFDEs,
additional measures designed to assess relevant issues
or problems may be included. The collateral informa-
tion includes the job description (including any 
additional requirements of specialty assignments),
employment and medical records, reports from super-
visors and coworkers, and reports from family mem-
bers and friends.

When the FFDE is complete, the evaluator must
communicate the results, usually to the employer or

the employer’s legal representative. Many of the stan-
dards for what may be communicated to employers
following an FFDE are regulated at the state level.
Case law in some jurisdictions severely limits the
information that evaluators may communicate to the
employer without violating the employee’s privacy
rights. Without the written consent of the individual
being evaluated, evaluators need to exercise caution in
communicating any information about the individual
other than fitness for duty to the employer. Even with
consent, only essential and relevant information
should be included. If a lack of fitness involves confi-
dential issues or other people (e.g., a health problem
in an employee’s spouse), evaluators should ensure
that the information communicated does not violate
privacy standards in that jurisdiction.

Usually, the report will include an outline of the
actions involved in the evaluation and the evaluator’s
conclusion concerning the individual’s fitness for duty.
The categories are fit for unrestricted duty, fit for
restricted duty (which could include regular work
activities with mandatory treatment), or unfit for any
duty. Additionally, when the employee is unfit for
unrestricted duty, it may be described as temporary or
permanent. If the lack of fitness is temporary, recom-
mendations for facilitating the return to fitness are
appropriate. It is usually difficult to consider a psycho-
logical condition permanent without a treatment trial.

Nancy Lynn Baker
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FITNESS INTERVIEW

TEST–REVISED (FIT–R)

The Fitness Interview Test–Revised (FIT–R) is an
instrument designed for use by mental health profes-
sionals in evaluations of competence to stand trial.
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Designed as a structured clinical judgment instrument
that guides evaluators through an assessment of the
specific psycholegal abilities required of a defendant
to stand trial, the FIT–R demonstrates reliability and
predictive validity and is useful for screening out indi-
viduals who are clearly competent to stand trial.

Competence (or fitness) to stand trial is a well-
established legal principle designed to ensure that crim-
inal defendants have the ability to participate in legal
proceedings. Defendants must be able to understand the
charges against them, understand the possible conse-
quences of legal proceedings, and communicate with
their attorney. Defendants whose ability to participate
competently in their trial is in question are typically
referred for a forensic assessment, since mental health
issues are central to the evaluation. If the court later
determines that a defendant is competent, legal pro-
ceedings are resumed; if the defendant if found incom-
petent, the legal proceedings are suspended until
competence is restored.

There are a number of forensic assessment instru-
ments designed to assist in this process, and the
FIT–R, a semistructured interview and rating scale, is
one of them. While initially designed for use with
adult defendants, research has also shown that it can
be used to evaluate competence in juvenile popula-
tions. The current version is a revised and updated
version of an earlier edition. A thorough review of
pertinent U.S. and Canadian legislation is included in
the introductory section of the FIT–R manual, and a
brief review of research on fitness to stand trial is
provided. However, the authors have noted that the
FIT–R can be used in most common-law jurisdictions
due to the similarity in legal criteria for competence
to stand trial.

Administration of the FIT–R takes approximately
30 to 45 minutes. The instrument is intended to serve
as a tool for assessing legal issues in concert with 
other methods of assessing additional clinical issues,
including mental status and diagnostic considerations.
The format follows a semistructured interview, ensur-
ing that all legally relevant aspects of fitness criteria
are addressed while allowing clinicians the flexibility
to probe and further question the specific knowledge
and abilities of the accused. Following the interview,
the evaluator completes a rating scale in which the rel-
ative degree of incapacity for each of the items is eval-
uated. This semistructured format allows evaluators to
conduct more uniform competence evaluations while
still providing for flexible assessments.

The FIT–R comprises 16 items divided into three
sections that parallel the Canadian and U.S. legal crite-
ria for competence to stand trial. The first section,
Understanding the Nature or Object of the Proceedings:
Factual Knowledge of Criminal Procedure, examines 
a defendant’s understanding of the arrest process, cur-
rent charges, role of key participants, legal process,
pleas, and court procedures. The second section,
Understanding the Possible Consequences of the
Proceedings: Appreciation of Personal Involvement in
and Importance of the Proceedings, examines a defen-
dant’s appreciation of the range and nature of possible
penalties, available legal defenses, and likely outcomes.
The third section, Communication With Counsel:
Ability to Participate in Defense, examines a defen-
dant’s ability to communicate facts to a lawyer; inter-
personal capacity to relate to lawyers; and ability to
plan legal strategy, engage in the defense, challenge
prosecution witnesses, testify relevantly, and manage
courtroom behavior. Each section comprises a number
of items reflecting the requisite psycholegal abilities
required for competence in each area. An individual’s
degree of impairment on each item is rated using a
three-point scale (no impairment, possible/mild impair-
ment, and definite/serious impairment), which is
clearly explained and defined for evaluators. The eval-
uator then rates the accused’s degree of impairment in
each of the sections. These ratings as well as an assess-
ment of the defendant’s mental status are used by the
evaluator to make an overall determination of the indi-
vidual’s competence to stand trial. In scoring the
FIT–R, the instrument does not rely on “cutoff” or
“total” scores for making decisions about an individ-
ual’s competence, largely because the weight assigned
to any one item will likely vary across individuals.

It is important to recognize that the FIT–R was
designed to reflect the relative competence status of
an accused individual at the time of examination, and
it can serve neither a predictive nor a retrospective
assessment function. Research has shown that few of
the accused individuals ordered to undergo fitness
assessments are found incompetent to stand trial. The
FIT–R can be used as a brief screening instrument for
assessing fitness, where individuals who score at an
“unfit” or “questionably unfit” level will be referred
for a more thorough evaluation. Research has demon-
strated that it yields good sensitivity (the probability
that the predictor variable is positive given a recom-
mendation of unfit) and negative predictive power (the
probability of a recommendation of fit given that the
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predictor variable is negative) when used in this way
and that it can reliably screen out individuals who are
clearly competent to stand trial, thereby reducing the
number of individuals referred for more lengthy and
costly assessments. The FIT–R can also be used as
part of a more comprehensive fitness evaluation.

Ronald Roesch and Kaitlyn McLachlan

See also Adjudicative Competence of Youth; Competency
Screening Test (CST); Competency to Stand Trial;
Evaluation of Competence to Stand Trial–Revised
(ECST–R); Forensic Assessment; Interdisciplinary Fitness
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FORCED CONFABULATION

Forced confabulation can occur if an individual erro-
neously incorporates into his or her memory of an
event, self-generated information that was not actually
part of that event. Forced confabulation most com-
monly occurs when an individual (a) experiences 
an event, (b) thinks about or talks about that event, and
(c) later confuses what actually occurred with what he
or she talked about or thought about afterward. Every
time an individual makes an error of commission and
remembers a detail of an event that did not actually

occur, it is not necessarily confabulation. In the
research literature, forced confabulation is typically
caused by (a) forcing an individual to answer an unan-
swerable question about an event (i.e., the relevant
information to answer the questions was not actually
part of the event) or (b) pressing an individual to answer
a question even though the individual has indicated that
he or she does not know or is unsure of the answer to
the question. As a consequence, later, individuals will
sometimes erroneously remember the information in
their forced answer as part of the event itself. When this
occurs, it is considered to be forced confabulation.

A number of studies have been conducted to assess
how postevent information influences event memory.
This research examines how memory of an event can
be suggestively influenced by exposure to any related
information about the event. In most of this research,
the postevent information is other-generated (e.g.,
information in the interviewer’s questions can be
remembered as part of the actual event) rather than
self-generated, but in fact, either would qualify as
postevent information. Thus, forced confabulation is
really a subtype of suggestibility that can occur from
being forced to self-generate postevent information. A
certain amount of self-generated confabulation will
naturally occur as people think about and talk about
events that they have observed. Although people rarely
come to remember entire events that did not occur, it is
common to confuse (a) what we correctly remember
because we observed it with (b) what we erroneously
remember from contemplating the event afterward.

A typical study of forced confabulation was con-
ducted by Maria Zaragoza and her colleagues. They
had adults and children view a brief video, followed
immediately by a sequence of answerable and unan-
swerable questions. Unanswerable questions probed
information that was not actually presented in the
video. Half the participants were forced to answer
every question and were told to guess if they did not
know an answer. Control participants were told to
respond only to questions for which they knew the
answer; they were encouraged not to guess. One week
later, all participants were asked whether they had
seen various objects in the video. Individuals fre-
quently misattributed to the video objects that they
had self-generated.

One question of interest in the forced confabulation
research is whether information is more likely to be
incorporated into memory if it is (a) spontaneously
self-generated or (b) forcibly self-generated—for
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example, by pressing eyewitnesses to answer ques-
tions about events that they are unsure of. Kathy
Pezdek and her colleagues conducted several studies
to examine this issue. In this study, individuals viewed
a crime video and then answered open-ended ques-
tions that included answerable and unanswerable
questions about the video. Half the participants were
in the “spontaneous guess” condition; the “Don’t
know” response option was available to them, so they
did not need to guess any answers. The other half of
the participants were in the “forced guess” condition
and did not have a “Don’t know” response option.
One week later, the same questions were answered
with a “Don’t know” option available for everyone.

The primary finding concerns the following ques-
tion: If participants were forced to guess answers to
unanswerable questions at Time 1, were the answers
they generated likely to be recalled 1 week later at Time
2, when they all had the option of responding, “Don’t
know”? The responses to unanswerable questions are
the most revealing in this study, because we know that
the individuals did not actually observe the information
relevant to answering those questions. The mean pro-
portion of responses that received the same answer at
Time 1 and Time 2 was significantly higher in the spon-
taneous guess condition (M = .54) than in the forced
guess condition (M = .40). This result suggests that
although false confabulation does occur, false informa-
tion that resulted from forced confabulation is less
likely to persist in memory than false information 
that individuals spontaneously provided because they
thought they had observed it. Furthermore, when the
same answer was given to an unanswerable question
both times, the confidence expressed in the answer
increased over time both for answers that were sponta-
neously guessed and those that were forced guesses.
Thus, erroneous memories that occur from self-
generated false confabulation are confidently held. This
is of course problematic from the point of view of
assessing the veracity of eyewitness memories because
it suggests that it may be difficult to differentiate
between true and falsely confabulated memories.

This topic is relevant to the specialty of psychology
and law because virtually 100% of all eyewitnesses to
crimes who eventually testify in court are interviewed
by police officers at least once, and typically multiple
times. Forced confabulation can occur in police inter-
views when officers press an eyewitness to answer a
question even though the eyewitness has indicated
that he or she does not know or is unsure of the answer

to the question. In addition, police interrogation typi-
cally involves techniques to pressure witnesses to
answer questions they are reluctant or unable to
answer. It is important to recognize that such tech-
niques are likely to generate forced confabulations—
even confidently held forced confabulations—as well
as true information. Although no data exist document-
ing how frequently this practice occurs in real police
interviews, Richard Leo has reported that this is not an
unusual practice, that, in fact, forced confessions
commonly occur under these circumstances.

Kathy Pezdek

See also Delusions; Eyewitness Memory; False Confessions;
False Memories; Postevent Information and Eyewitness
Memory
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FORCIBLE MEDICATION

This entry discusses the involuntary administration of
psychotropic medication, which continues to be one
of the most controversial issues in mental health law.
Whether mental patients in hospital, the community,
jail, prison, or the judicial process may refuse psy-
chotropic medication that the government would like
to administer raises complex legal, clinical, moral,
and social issues. Psychotropic medication is by far
the leading treatment technique for patients diagnosed
with mental illness. Although demonstrably helpful
for many patients, it often imposes serious direct,
often debilitating, and unwanted side effects that are
beyond the patient’s ability to resist and that may be
long lasting. As a result, involuntary administration of
these drugs raises serious constitutional questions.

Most states now have statutory and administrative
restrictions on involuntary treatment. The limits
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imposed by the U.S. Constitution and its state coun-
terparts are the most significant restrictions on state
authority in this regard as they drive other legal
restrictions. This entry discusses these constitutional
limitations, the level of scrutiny the courts will apply
in weighing right to refuse medication claims, and the
standards that must be satisfied for involuntary med-
ication to be authorized. To meet these standards, the
government must show that treatment is both med-
ically appropriate and the least-restrictive alternative
means of accomplishing one or more compelling gov-
ernmental interests. The patient is entitled to a hearing
concerning the satisfaction of these criteria, typically
occurring before treatment may be imposed. In an
emergency, the hearing may take place thereafter.

Constitutional Bases for the 
Right to Refuse Medication

Constitutional limits on involuntary intrusive treatment
of the kind represented by the psychotropic drugs
derive from several sources. The U.S. Supreme Court
has recognized that unwanted antipsychotic medica-
tion invades a significant liberty interest protected by
the due process clauses of the Fifth and Fourteenth
Amendments. Substantive due process protects a lib-
erty interest in bodily integrity and personal security,
as well as a liberty interest in personal autonomy in
health care decision making that involuntary medica-
tion would invade. Moreover, such medication also
may invade the First Amendment’s protection of men-
tal privacy and freedom of mental processes from sig-
nificant governmental intrusion. When administered as
punishment, involuntary medication may also raise
questions of cruel and unusual punishment banned by
the Eighth Amendment. Moreover, because medica-
tion is not administered on an involuntary basis to
medically ill patients, for whom informed consent
would be required, but is for those with mental illness,
an equal protection question may be raised. In more
limited circumstances, when refusal of medication is
based on religious objection, forced medication may
infringe the First Amendment’s protection of the free
exercise of religion.

The level of constitutional scrutiny of governmen-
tal attempts to impose involuntary treatment will vary
with the intrusiveness of the treatment in question.
Traditional antipsychotic drugs can induce a variety 
of Parkinson-like effects that are distressing and sev-
eral serious and permanent effects such as tardive
dyskinesia. Even the newer atypical antipsychotic

drugs impose serious risks, including diabetes and
perhaps stroke. Although drugs used in the treatment
of depression and bipolar disorder may raise fewer
constitutional difficulties, their impact on mood and
mental processes remains sufficiently significant to
require some degree of heightened judicial scrutiny.
Almost all these drugs intrude directly and powerfully
into mental processes, bodily integrity, and individual
autonomy and therefore would seem justified only on
a showing of compelling necessity.

Constitutional Requirements 
for Forcible Medication

The Supreme Court’s decisions in Sell v. United States
(2003) and Riggins v. Nevada (1992), both involving
criminal defendants seeking to refuse antipsychotic
medication, seem to suggest a form of strict scrutiny. To
justify the administration of antipsychotic medication,
the Court required a finding that the involuntary med-
ication was medically appropriate and the least intru-
sive means of accomplishing one or more compelling
governmental interests. The government’s interest in
restoring criminal defendants to competence to stand
trial and maintaining them in a competent state so that
they may be tried will meet this test as long as the med-
ication in question is clinically appropriate for the indi-
vidual, no less intrusive treatments or medications will
achieve this goal, and medication will not significantly
impair the defendants’ trial performance. When a crim-
inal defendant seeks to refuse medication that the gov-
ernment contends is required to restore or maintain his
or her competency, the criminal court will need to hold
a hearing on whether these standards are satisfied and
to make specific factual findings concerning them
before medication may be imposed.

This strict scrutiny approach would seem generally
applicable to the administration of unwanted, intru-
sive medication in hospital and community settings
and even in jails that house pretrial detainees. A more
relaxed standard will apply to sentenced prisoners,
however. In Washington v. Harper (1990), the Supreme
Court applied a reduced form of constitutional
scrutiny to uphold the involuntary administration of
antipsychotic medication in a prison hospital for an
inmate who was found to be dangerous to other pris-
oners and staff. In prison contexts, as long as the med-
ication is medically appropriate and reasonably
related to the need to protect others from harm and to
protect prison security, it may be imposed even if less
restrictive alternatives, such as solitary confinement,
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might suffice to protect others from violence. Outside
the prison context, however, involuntary medication
will need to be justified as necessary to accomplish
one or more compelling governmental interests.

Governmental Interests That May
Justify Forcible Medication

What are the interests that count as compelling? As
previously noted, the state’s interest in restoring an
incompetent criminal defendant to competency so that
he or she may stand trial will count as a sufficiently
compelling governmental interest. Other state inter-
ests that will be deemed sufficiently compelling to
outweigh the individual’s assertion of the right to
refuse treatment will include the police power interest
in the protection of others from harm. When mental
illness renders an individual in an institution danger-
ous to self or others, including other patients or insti-
tutional staff, the government interest in preventing
serious harm that is imminent will be deemed suffi-
ciently important to outweigh the individual’s interest
in avoiding unwanted medication, at least when other
standards of strict scrutiny are satisfied. The state’s
parens patriae interest in the well-being of individuals
rendered incompetent by their mental illness to make
treatment decisions for themselves also will meet the
compelling interest test. When the individual has been
determined to be incompetent to make such decisions,
involuntary medication may be authorized if it is in
the patient’s best medical interests and no less restric-
tive alternative treatments are medically indicated.

State statutes or administrative rules frequently
authorize treatment in these circumstances for those
who have been civilly committed or who accept volun-
tary admission to a hospital. An increasing number of
states now authorize court-ordered involuntary treat-
ment on police power or parens patriae grounds under
statutes allowing outpatient commitment or condi-
tional release from hospitalization. Similarly, state
statutes or administrative rules will authorize involun-
tary medication in such circumstances for those suffer-
ing from mental illness in jails and prisons.

Medical Appropriateness and Least-
Restrictive Alternative Requirements

for Involuntary Treatment

Even when these compelling interests are present,
involuntary treatment must be medically appropriate

and the least-restrictive means to achieve compelling
state interests. The medical appropriateness require-
ment will necessitate a finding that the medication in
question and the dosage sought to be imposed are
clinically indicated for the individual. For purposes of
applying the least-restrictive alternative test, the bur-
den of establishing the futility of less restrictive treat-
ments or their lack of success will be placed on the
state. Treatments less restrictive than psychotropic
medication, such as verbal, behavioral, or cognitive
behavioral treatment, therefore should be attempted
before medication is sought to be imposed, unless
they are deemed to be unlikely to succeed in the cir-
cumstances. In addition, if the individual can show
that an alternative medication that is less intrusive
would suffice, or even a lower dosage of the medica-
tion sought to be imposed, then these less restrictive
alternatives should be attempted. If alternatives other
than treatment are available that would fully satisfy
the governmental interest in involuntary treatment,
such treatment may be impermissible. For example, in
the case of the government’s police power interest in
protecting other patients or institutional staff from the
violent acts of a mentally ill individual who is institu-
tionalized, alternative means of containing the danger,
such as seclusion and restraint, may be more prefer-
able to the patient than medication and therefore
should be used instead.

The Right to a Hearing

Even when involuntary medication is constitutionally
permissible, procedural due process will require
notice and a fair hearing before treatment may be
imposed. Some states require a formal, adversarial
judicial hearing, but most courts have accepted the
constitutionality of permitting informal and nonadver-
sarial administrative hearings. Procedural due process
also will require periodic review of the need for con-
tinued medication. Even though it may be overwhelm-
ingly likely that the outcome of such hearings will
result in approving the need for medication or contin-
ued medication, the hearing can have important value
in educating the patient concerning why medication is
needed and providing him or her with a form of 
participation in the decision-making process that 
provides the patient with a voice and a sense of 
validation. When these participatory or dignitary 
values of procedure are accorded, the patient may 
be more accepting of the decision to impose medica-
tion and more compliant with it. The attitudes that
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procedural justice fosters may therefore increase the
effectiveness of the medication that the individual is
required to receive and the likelihood that he or she
will continue to take it even when not forced to do so.

Waiver of Right to Refuse Treatment:
The Informed Consent Doctrine

Of course, not all patients will refuse psychotropic
medication. The right to refuse treatment may be
waived as long as the requirements of the informed
consent doctrine are satisfied. These include disclo-
sure of treatment information, competency, and vol-
untary choice. In fact, when the requirements of
informed consent are satisfied, patients may enter into
advance directive instruments that express their
wishes concerning the acceptance or rejection of treat-
ment at a future time when they may become incom-
petent. Although not yet in widespread use for this
purpose, advance directive instruments are likely to
emerge as an important way for dealing with the right-
to-refuse-treatment question in the future.

Professional Ethics and 
Therapeutic Jurisprudence

Apart from legal restrictions on involuntary medica-
tion, forced treatment raises ethical concerns for clini-
cians. The professional ethics of the various clinical
disciplines strongly favor voluntary treatment. Moreover,
psychological theory would suggest that voluntary
treatment is more efficacious for many patients than
coerced therapy. Coercion may spark patient resis-
tance, whereas voluntary choice may engage the
patient’s intrinsic motivation and increase treatment
compliance. As a result, the principles of beneficence
and nonmaleficence, which are at the core of profes-
sional ethics, would strongly favor voluntary approaches
and the use of less intrusive techniques before involun-
tary medication is attempted. Because psychological
theory would predict that voluntary treatment will be
more effective than coerced treatment and more likely
to produce treatment compliance over time, considera-
tions of therapeutic jurisprudence also would favor
voluntary over involuntary treatment.

Of course, these therapeutic benefits of voluntary
choice may not apply when the individual is incompe-
tent to engage in rational decision making. However,
even for patients rendered incompetent as a result of
their mental illness, once medication has succeeded in

restoring competency to make treatment decisions,
these ethical and therapeutic jurisprudence concerns
can present therapeutic opportunities.

Judges, attorneys, and clinicians called on to act in
the forcible medication context, thus, should under-
stand that they function as therapeutic agents in the
way they treat the individual who seeks to resist
unwanted medication. Judges and clinicians involved
in involuntary treatment therefore should treat patients
fairly, with dignity and respect, and accord them a
sense of participation in the decision-making process.
The hearing that often will be required before involun-
tary medication may be imposed, if structured to sat-
isfy these conditions and properly conducted, can
have a significant therapeutic value. Rather than
resisting the patient’s right to refuse treatment, clini-
cians should understand that recognition of such a
right and the patient’s participation in treatment deci-
sion making can present therapeutic opportunities.

Bruce J. Winick
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FORENSIC ASSESSMENT

Forensic assessment is a part of the broader category of
psychological assessment. The purpose of forensic
assessment is distinct from that of traditional therapeu-
tic assessment, and as such forensic evaluators have
different training and practice guidelines. The settings
in which forensic evaluations occur are vast, including
law enforcement, correctional, and civil and criminal
court settings. Forensic assessment may include 
traditional psychological assessments and specially
designed forensic measures.
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Psychological assessment refers to all the tech-
niques used to evaluate an individual’s past, present,
and future psychological status. The primary goals of
assessment involve providing explanations for past and
present behavior and making predictions about the
parameters of future behavior. Furthermore, psycho-
logical assessment may involve the use of psychologi-
cal tests or measuring devices. Forensic assessment is
a category of psychological assessment that is used to
aid a legal fact finder and is one of the most common
applications of psychology to the law, prevalent in a
variety of legal settings. A relatively new specialty,
forensic assessment is one of the fastest growing areas
in clinical psychology. Increasing numbers of psychol-
ogists are conducting, analyzing, and presenting psy-
chological data in various legal settings. It has been
estimated that hundreds of thousands of forensic
assessments are conducted annually by psychologists
and other mental health professionals.

Differences Between Therapeutic 
and Forensic Assessment

Unlike therapeutic assessment, which occurs at the
request of the patient, forensic assessment is commonly
conducted at the bequest of the legal system. As such,
forensic assessment is often not voluntarily sought by
the person being evaluated and has more limited confi-
dentiality than traditional therapeutic assessment. The
person undergoing forensic assessment may resist the
evaluation or may knowingly or unknowingly try to
influence the assessment to further his or her legal situ-
ation. Attempts to feign mental illness or present one-
self in a positive light are more common in forensic
assessment than in traditional therapeutic assessment
and should always be considered.

Traditional assessment is concerned primarily with
the examinee’s view of the problem or events. Although
forensic assessment does pay attention to the exami-
nee’s perspective, it is more concerned with the accu-
racy of events than is traditional therapeutic assessment.
Unlike therapeutic assessment, which casts the exam-
iner in a supportive or helping role, the forensic evalu-
ator’s duty is to the legal fact finder, which may or may
not assist the person being evaluated. In other words,
the client in traditional therapeutic assessment is the
person being evaluated, whereas in forensic assess-
ment, the client is the legal fact finder.

Finally, the scope of the two types of assessment
differs. Therapeutic assessment typically covers broad

clinical issues such as diagnosis, personality, and
treatment. Forensic assessment, in contrast, is solely
determined by the legal question at hand and, as such,
commonly concerns more narrowly defined issues or
incidents than what is covered in traditional therapeu-
tic assessment. Although an examinee’s mental health
and therapeutic needs may be discussed in forensic
assessments, such discussions occur only in the con-
text of the larger psycholegal referral question.

Training and Practice Guidelines

In most cases, forensic assessment is performed by
mental health professionals who may or may not have
had specialized forensic training. Recent years have
seen a rapid increase in the teaching, training, and
supervision of psychology graduate students, interns,
and postdoctoral fellows. Numerous conferences and
continuing education opportunities have proliferated
as well. In the mid-1980s, the American Board of
Professional Psychology (ABPP) began signifying
psychologists who have advanced knowledge and
competence in forensic psychology by the awarding
of diplomate status, and in the early 1990s the
American Psychological Association (APA) recog-
nized forensic psychology as an APA specialty.

In addition to the ethical codes of conduct in psy-
chological practice as well as standards for testing
(e.g., Ethical Principles of Psychologists and Code of
Conduct [EPPCC] and Standards for Educational and
Psychological Testing), there are general and specific
guidelines for forensic practice. The Specialty
Guidelines for Forensic Psychologists (SGFP) were
published in 1991, and a revision is under way. The
SGFP are general in nature and apply to all areas of
forensic psychological work. Unlike the EPPCC,
which contain rules of conduct that are enforceable
for APA members, the SGFP are aspirational and
advisory. The SGFP inform psychologists about the
nature and development of competent and responsible
forensic practice with the goal of continuous improve-
ment and enhancement. In addition to the SGFP, spe-
cialty guidelines and standards have been developed
for certain areas of forensic work (e.g., Guidelines for
Psychological Evaluations in Child Protection Matters
and Standards for Psychology Services in Jails,
Prisons, Correctional Facilities, and Agencies).

Several general instructions should be kept in mind
when conducting forensic assessments. First, the
conclusions and opinions need to be formed from 
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a scientific basis. Quality forensic reports substantiate
opinions with data and outline the reasons for the con-
clusions drawn. Forensic examiners must be prepared
to defend the method of data collection and its scien-
tific basis. Therefore, data should be collected care-
fully, and the limits of any data collected should be
recognized and reported. Interpretations made during
a forensic assessment should be based on multiple
methods of data collection. The response style of the
examinee should always be assessed for attempts to
minimize or feign psychological impairment. The best
method for conducting a forensic assessment and
writing a subsequent forensic report is to imagine that
all methods and conclusions are being critiqued by an
opposing attorney. Finally, testing instruments, if
used, should be related to the legal issue at hand and
should be theoretically and psychometrically sound.

Forensic Assessment Settings

Typically, when people speak about forensic assess-
ment they are referring to psychological assessments
as part of civil or criminal court cases. The broad def-
inition of forensic assessment used in this entry also
encompasses forensic assessment in law enforcement
and correctional settings. Overlap may exist between
settings; also, a forensic assessment might be con-
ducted for use in more than one setting or might be
completed for one setting only to be used later in
another setting.

Law enforcement is, of course, a broad term for the
work of police officers in a variety of settings.
Psychological assessment in law enforcement settings
may involve criminal profiling and psychological
autopsies as well as direct work with police officers.
Psychological assessment of police officers can
include screening of police candidates, fitness-for-
duty evaluations, and promotional evaluations.

Psychological assessment in correctional settings
may be involved at any phase of incarceration or cor-
rectional involvement. Forensic assessment might be
conducted to provide insight into and predict criminal
behavior with the goal of preventing future criminality.
This area of risk or dangerousness assessment has been
quite popular in both clinical and research arenas, with
much attention given to isolating the variables associ-
ated with recidivism, especially violent recidivism.
Assessment in correctional settings can also be used to
assess amenability to treatment and/or rehabilitation
and may be subsequently used in reaching sentencing

and parole decisions. Psychological assessment may
also be used to evaluate the mental health needs of jail
and prison inmates, as well as the psychological effects
of imprisonment.

Both civil and criminal courts increasingly request
and use psychological data. Civil courts handle dis-
putes between citizens; criminal courts handle dis-
putes between a citizen and the state. Examples of
where forensic assessment might be involved in civil
courts include divorce and child custody cases, com-
petency to consent to treatment or provide care for
oneself, examinations of testamentary competence, or
civil suits where psychological or neurological injury
might be involved (e.g., malpractice cases or automo-
bile accidents).

Certain types of cases have been traditionally cate-
gorized as civil but, given the potential deprivation 
of liberty involved, have been labeled as “quasi-
criminal” by scholars in the field. The two types of
quasi-criminal cases are civil commitment hearings
and juvenile delinquency cases. Forensic assessment
is invaluable in civil commitment hearings, in which
most states require a finding that the person is men-
tally ill and is a danger to self or others or in need of
care or treatment. There are many stages in juvenile
delinquency proceedings where forensic assessment
can be of assistance. Issues that used to occur primar-
ily in the adult criminal justice system, such as com-
petency to stand trial, are increasingly being raised in
juvenile cases. In addition, juveniles may be evaluated
for their amenability to treatment in the juvenile jus-
tice system. If they are not considered amenable, their
case may be waived to adult court. A child who is tried
through the juvenile justice system may undergo a
presentence evaluation to determine the best disposi-
tion of his or her case.

Forensic assessment can be involved at all levels of
criminal proceedings, starting with evaluations of a
defendant’s capacity to waive Miranda rights at the
time of arrest and concluding with evaluations of a
defendant’s competency to be sentenced or competency
to be executed. Forensic assessment is most commonly
requested in criminal cases to evaluate a defendant’s
competency to stand trial, with approximately 60,000
such evaluations performed annually. Evaluations of a
defendant’s criminal responsibility (insanity defense
evaluations) are probably the second most common
question posed in criminal forensic assessment, although
the insanity defense is raised in less than 1% of all
felony cases. Sometimes, competency to stand trial and
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criminal responsibility are confused, and the terms are
used interchangeably. Competency-to-stand-trial evalu-
ations focus on a defendant’s current mental function-
ing, whereas criminal responsibility evaluations focus
on the defendant’s mental state at the time of the
offense. Other types of criminal forensic assessment
include evaluations of competence to waive counsel
and competence to plead guilty.

Tests and Assessment Instruments

Forensic assessment, as mentioned earlier, may involve
the use of psychological tests or assessment instru-
ments. The decision about how and when to use a test
as part of a forensic assessment involves consideration
of the relevance of the test to the legal question or to
the psychological construct that underlies the legal
issue. Whether a given test is relevant should be deter-
mined by the specific issues involved in the psychole-
gal referral question. Only tests or instruments with a
sound theoretical and psychometric base should be
used. Forensic examiners should assess any research
findings concerning correlations between testing results
and legally relevant behaviors. Testing results and gen-
erated hypotheses should be corroborated with archival
or third-party data. Corroboration is crucial in forensic
contexts because examinees may knowingly or unknow-
ingly present themselves in a manner that helps their
legal situation. Third-party data are often more impor-
tant than testing in cases that involve retrospective
inquiries about a person’s prior psychological func-
tioning (i.e., criminal responsibility evaluations).
Finally, examiners should be concerned about how the
selected test will be received by the legal system and
should take pains to ensure that the test and its appli-
cability to the legal question at hand are fully
explained. The volume of tests that may be used in
forensic settings is so vast that it is impossible to men-
tion all types or examples. However, three general
classifications exist, reflecting the degree of direct rel-
evance the test has to a specific legal issue.

The first category includes tests and assessment
techniques that were developed for the assessment,
diagnosis, and/or treatment planning of nonforensic
populations in primarily therapeutic contexts. Research
has shown that in addition to clinical interviewing,
this test category is the one most commonly used 
in forensic assessment. However, despite their 
widespread use, caution is advised when selecting
these tests to aid in forensic assessment. Conventional

psychological tests have limited use in forensic con-
texts because they were not devised to address psy-
cholegal questions and typically do not use forensic
populations in their development or validation. If such
tests are used, it is essential that the link between the
test and the legal issue at hand be adequately estab-
lished. Examples of this category include tests to mea-
sure achievement, personality, or intellectual ability
(e.g., Woodcock Johnson Tests of Achievement–Third
Edition, Personality Assessment Inventory, Wechsler
Adult Intelligence Scale–III).

The second category includes tests that were not
specifically developed for addressing legal issues but
are considered to be forensically relevant in that they
address clinical constructs that are often pertinent to
persons involved in legal situations. Perhaps the most
popular of forensically relevant instruments are mea-
sures that assess an examinee’s response style, specif-
ically evaluating minimization or feigning of problems
(e.g., Minnesota Multiphasic Personality Inventory–II
or Structured Interview of Reported Symptoms). Other
forensically relevant instruments include tests that may
help in child custody assessments (e.g., Parenting
Stress Index) or measures of psychopathy (e.g., Hare
Psychopathy Checklist–Revised).

Forensic assessment instruments designed to address
specific legal issues comprise the third category. These
tests are directly relevant to the assessment of psy-
cholegal capacities, abilities, or knowledge. Such
instruments can enhance the quality of a forensic
assessment by providing relatively standardized assess-
ment procedures and methods for classifying or quan-
tifying an examinee’s responses. The use of forensic
assessment instruments may serve to reduce examiner
bias and/or error and may allow for meaningful com-
parisons over time or between different examiners.
Forensic assessment instruments range from simple
interview guides that help structure interviews around
the appropriate legal issues to instruments that are con-
structed and validated with a solid research base. In
conjunction with the rise in forensic assessment and
the need for psychological input in legal cases, the
development and validation of specialized forensic
assessment instruments is becoming more critical.

Forensic assessment instruments exist in most
areas of forensic assessment. For example, the Inwald
Personality Inventory was developed to assess police
officer candidates for behavior and maladjustments
that might negatively affect their performance as
police officers. The Jail Screening Assessment Tool
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was developed to identify inmates during intake who
may require a more formal mental health assessment.
In addition to their usefulness in law enforcement and
correctional settings, forensic assessment instruments
are especially prevalent in civil, quasi-criminal, and
criminal settings. Instruments in civil settings include
measures of parenting capacity, daily decision mak-
ing, and competency to consent to research or manage
health care decisions (e.g., MacArthur Competence
Assessment Tool for Treatment). Quasi-criminal set-
tings that use forensic assessment instruments are pri-
marily juvenile justice proceedings. The majority of
forensic assessment instruments used with juveniles
were designed primarily for use with adults (e.g.,
Competence Assessment for Standing Trial for Defen-
dants with Mental Retardation), although instruments
created specifically for addressing forensic issues
with juveniles are on the rise (e.g., Juvenile Adjudica-
tive Competence Interview). Forensic assessment
instruments are most well-known for their use in adult
criminal court settings and are especially prevalent
in the area of competency to stand trial (e.g., Fitness
Interview Test–Revised, MacArthur Competence
Assessment Tool–Criminal Adjudication, and Evalu-
ation of Competence to Stand Trial–Revised),
although measures exist for other areas of criminal
forensic assessment (e.g., Grisso’s Instruments for
Assessing Understanding and Appreciation of Miranda
Rights and Rogers Criminal Responsibility Assessment
Scales).

A marked increase in commercially available foren-
sically relevant and forensic assessment instruments
has occurred in recent years, with this trend showing
no signs of slowing down. Measures have been devel-
oped and published in two ways. The first is more
methodical and scientific in that a test is made com-
mercially available only after it has been researched,
peer-reviewed, and refined with the normative data
collected. The second, and more questionable, method
involves publication of an instrument after only pre-
liminary research has been conducted. Prevailing test-
ing standards and the SGFP caution against the use of
tests that have not undergone adequate research and
development.

In addition to these cautions, each state has varying
requirements for the admissibility of expert testimony.
Until recently, the standard employed by all states was
that established in Frye v. United States (1923),
whereby the tests used in reaching expert opinions
must have “general acceptance” in the field. In many

states, the Frye standard was supplemented by the
standards established in three, more recent cases,
Daubert v. Merrell Dow Pharmaceuticals (1993),
General Electric Co. v. Joiner (1997), and Kumho Tire
Company v. Carmichael (1999). These three cases
increased the number of challenges made by attorneys
regarding the instruments used by clinicians in reach-
ing their expert opinions. Admissibility standards
associated with these cases include increased scrutiny
of the development, reliability, validity, peer review,
and general acceptance of the tests or instruments
used in forming expert opinions.

Virginia G. Cooper

See also Adjudicative Competence of Youth; Capacity to
Waive Rights; Child Custody Evaluations; Civil
Commitment; Competency, Foundational and Decisional;
Criminal Responsibility, Assessment of; Ethical
Guidelines and Principles; Fitness-for-Duty Evaluations;
Juvenile Offenders; Malingering; Risk Assessment
Approaches
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GEORGIA COURT COMPETENCE

TEST (GCCT)
The evaluation of competence to stand trial is by far the
most common forensic evaluation conducted. It has
been estimated that there are between 24,000 and
60,000 of these evaluations carried out across the
United States each year. This entry describes the
Georgia Court Competence Test (GCCT), an instru-
ment used to assess competence to stand trial. The
GCCT may best be used as a screening instrument at
institutions that process numerous defendants each day.
In this role, the GCCT can direct services to individu-
als who are showing clear signs that they may be
incompetent to stand trial at that time. For the assess-
ment of competence to stand trial during a criminal
proceeding, however, a much more comprehensive
evaluation is necessary.

In the landmark case of Dusky v. United States, the
U.S. Supreme Court (USSC) established the legal stan-
dard for competence to stand trial. The USSC stated
that “the test will be whether [the defendant] has suffi-
cient present ability to consult with his lawyer with a
reasonable degree of rational understanding, and
whether he has a rational as well as a factual under-
standing of the proceedings against him.” The court did
not define the procedure for determining competence,
and as a result, mental health professionals assess this
construct in a variety of ways, including the use of
forensic assessment instruments—for example, the
GCCT. The current version of the GCCT is a 21-item
interview that assesses a defendant’s knowledge of very

basic information related to competence to stand trial.
Although the test has been available for 27 years,
research on the measure is limited, and recently, it was
recommended that it be used only as a checklist to iden-
tify potential areas of concern.

In all evaluations of competence to stand trial, the
defendant is required to answer questions related to the
trial process. Defendants’ ability to communicate with
counsel, to understand their legal proceeding and their
role as a defendant, and to make relevant legal decisions
are areas that are investigated. Research conducted over
the past 20 years has demonstrated that these issues are
best evaluated when one or more standardized measures
of competence to stand trial are included in the evalua-
tive process. One such measure is the GCCT, created in
1980 by Robert W. Wildman and colleagues.

The initial version of the GCCT consisted of 17
items and was developed as a screening instrument that
would differentiate defendants who were clearly com-
petent from those who required further evaluation. The
instrument requires approximately 10 minutes to
administer and score and is conducted in an interview
format. The most recent version of the GCCT, known
as the Mississippi State Hospital Revision
(GCCT–MSH), consists of 21 questions that fall into
three broad domains: (1) knowledge of the courtroom
and legal proceedings, (2) knowledge of current
charges and associated penalties, and (3) relationship
with counsel. Like the original measures, the
GCCT–MSH is accompanied by a pictorial representa-
tion of the courtroom, on which the defendant is asked
to identify where courtroom personnel will sit during
the trial. The measure is scored out of 100 (raw score
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multiplied by 2), and the recommended cut score is 69
or below; defendants who score in this range are rec-
ommended for further evaluation.

Research conducted on the GCCT–MSH has been
limited, but that which is available suggests that the
measure has good interrater reliability, has good inter-
nal consistency, and can be effective as a checklist to
identify potential deficits in functional abilities. Three
studies have looked at the factor structure of the
GCCT–MSH, and the findings have indicated a lack
of stability; consequently, the exact domains that are
assessed by GCCT–MSH are not clear.

Much of the commentary regarding the utility of the
GCCT–MSH relates to the narrow focus of the mea-
sure, specifically the almost exclusive focus on founda-
tional competence (e.g., the ability to understand the
purpose and process of the criminal proceedings) to the
near exclusion of decisional competencies (e.g., knowl-
edge of the legal options, capacity to engage in rational
deliberations regarding legal strategy). Numerous
scholars have discussed the relative importance of deci-
sional competencies over foundational competencies,
and they contend that foundational competence does
not adequately capture what is required to demonstrate
competence. Instead, they argue that it is the defen-
dants’ ability to function within the context of their own
legal proceedings that is of paramount importance.

In addition to the narrow focus of the measure, con-
cerns regarding the face validity of the GCCT–MSH
have been raised and addressed in the literature. In 1995,
Shayna Gothard and colleagues created the Atypical
Presentation Scale to the GCCT–MSH. This scale is
composed of 8 items that are scored on a 3-point scale
(0 = no, 1 = qualified yes, 2 = definite yes). In the origi-
nal study, scores of 6 or higher suggested atypical
responding and the need for a more comprehensive eval-
uation of malingered incompetence. A more recent
study indicated that the original cut score was too strin-
gent, and it was suggested that the cut score be lowered
to 3 or higher, or perhaps even 1 or higher.

The utility of the GCCT–MSH is limited to screen-
ing for possible concerns regarding the competence of
the defendant. Although a cut score of 69 has been the
recommendation for a further evaluation of compe-
tence to stand trial, this score should never be used as
the sole criterion for such a determination. Like all
forensic assessment instruments, the GCCT–MSH
plays a small and unique role in the comprehensive
evaluation of a defendant.

Karen L. Salekin
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GRISSO’S INSTRUMENTS FOR

ASSESSING UNDERSTANDING

AND APPRECIATION OF

MIRANDA RIGHTS

The Instruments for Assessing Understanding and
Appreciation of Miranda Rights were originally devel-
oped in the 1970s by Thomas Grisso as a research tool
to inform public policy about juveniles’ and adults’
capacities to waive rights. The tool, composed of four
distinct instruments, was subsequently adopted for use
in juvenile and adult forensic evaluations, and the
instruments were published for clinical use in 1998. A
revised version of the instruments, the Miranda Rights
Comprehension Instruments–II, has been developed
and normed, and the manual is in preparation.

Development and Purpose

Grisso organized an expert panel of lawyers and psy-
chologists to offer comments about, and reach a con-
sensus on, the organization of the instruments, item
structure, and scoring criteria. In 1980, Grisso pub-
lished the results of a large-scale study employing these
instruments and, in that article, included the instru-
ments’ norms and psychometric properties.

Although the instruments were designed for research
purposes, their clinical utility quickly became appar-
ent. The U.S. Supreme Court, in Miranda v. Arizona
(1966), established that a valid waiver of rights must be
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provided knowingly (i.e., the suspect must demonstrate
a factual understanding of the rights’ meanings), intelli-
gently (i.e., the suspect must demonstrate an apprecia-
tion of the consequences of waiving those rights), and
voluntarily (i.e., the defendant must waive his or her
rights without police coercion or intimidation).

Courts typically apply the totality of circumstances
test to determine the validity of a suspect’s waiver by
considering multiple factors related to interrogation
conditions (e.g., length of the interrogation) and suspect
characteristics (e.g., age, intelligence, prior criminal
history). The Instruments for Assessing Understanding
and Appreciation of Miranda Rights may be used to
provide a standardized assessment of a suspect’s capac-
ities related to the knowing and intelligent requirements
of a valid waiver.

In addition to providing a reliable measure of an
examinee’s understanding and appreciation of Miranda
rights through the use of standardized administration
and scoring criteria, the Instruments for Assessing
Understanding and Appreciation of Miranda Rights
were created with sensitivity to developmental and con-
textual factors. For instance, visual stimuli are used for
many items to maintain examinees’ attention. In addi-
tion, because of the limited reading and verbal expres-
sive skills of many adolescent and adult offenders, all
items are read aloud, and examinees are offered multi-
ple ways of demonstrating their knowledge.

Descriptions of Instruments

The measure is composed of the following four dis-
crete instruments:

1. Comprehension of Miranda Rights (CMR)
assesses an examinee’s basic understanding of the four
Miranda warnings. Each warning is read allowed to the
examinee, and the examinee is asked to paraphrase each
warning. Examinees’ responses are scored 0 (inade-
quate), 1 (questionable), or 2 (adequate), and standard-
ized questions are provided to probe questionable and
inadequate responses. Total scores can range from 0 to 8,
and administration requires approximately 15 minutes.

2. Comprehension of Miranda Rights–Recognition
(CMR–R) also assesses an examinee’s basic understand-
ing of the four Miranda warnings but does so without
relying on verbal expressive skills. Each warning is pre-
sented with three preconstructed sentences, and an
examinee must determine whether the meaning of each
preconstructed sentence is semantically identical to the

associated warning. Scoring is bimodal, 0 for incorrect
responses and 1 for correct responses. Total scores can
range from 0 to 12. Administration requires approxi-
mately 5 to 10 minutes.

3. Function of Rights in Interrogation (FRI) assesses
more than basic understanding by targeting an exami-
nee’s appreciation of the significance of the Miranda
warnings. Four separate illustrations of police, legal, and
court proceedings are each accompanied by a short
vignette. After reading each vignette, the examiner asks
questions about the boy in the vignette (e.g., what he
should tell his lawyer, what would happen if he does not
talk to the police). There are 15 standardized questions
that assess appreciation of three areas: the adversarial
nature of police interrogation (NI subscale), the advo-
cacy role of attorneys (RC subscale), and the entitlement
to the right to silence (RS subscale). Scoring for the FRI
employs the same 0-to-2 scale as the CMR; total scores
can range from 0 to 30. Administration requires about
15 minutes.

4. Comprehension of Miranda Vocabulary (CMV)
assesses understanding of six vocabulary words that are
typically used in Miranda warnings: consult, attorney,
interrogation, appoint, entitled, and right. Initially, nine
words were included in the CMV. However, the vast
majority of participants in a pilot study adequately
understood three of the words, and consequently, those
three words were discarded. To administer the CMV, the
examiner shows a vocabulary word to the examinee
while reading it aloud, using it in a sentence, and repeat-
ing it. The examinee is then asked to define the word.
Scoring procedures are identical to those of the CMR
and FRI, and the total score may range from 0 to 12
points. Administration time is approximately 10 minutes.

Application, Interpretation, 
and Acceptability

The instruments are appropriate for delinquent and
nondelinquent youths aged 10 to 17 and for offending
and nonoffending adults. There is no overall Miranda
comprehension score, because the instruments were
designed to assess different aspects of comprehension.
Instead, scores on each instrument can be compared
with the established absolute or relative standard. To
meet the minimal absolute standard, an examinee
must not have any inadequate, or 0-point, responses. To
meet a higher absolute standard, an examinee must
achieve all adequate, or 2-point, responses. To assess
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an examinee’s scores using a relative standard, scores
can be compared against norms.

The instruments have been strongly endorsed by
forensic psychologists and are considered the gold stan-
dard by licensed clinical psychologists for use in foren-
sic evaluations of capacities to waive Miranda rights.
For instance, one survey of 64 diplomates of the
American Board of Forensic Psychology revealed that
these instruments, along with the Wechsler Adult
Intelligence Scale–III (WAIS–III), were the only tradi-
tional or forensic assessment instruments that were rec-
ommended for use in Miranda rights evaluations by the
majority of surveyed psychologists.

Although these instruments are well respected by
experts in the field, several limitations should be
considered. First, the instruments provide only an 
estimate of the examinee’s understanding and appre-
ciation of his or her rights at the time of the evalua-
tion. Questions about the validity of a Miranda waiver
typically are not raised at the time the waiver is
offered, and a great deal of time may pass between the
waiver and the evaluation. Thus, the examinee’s
understanding and appreciation of the Miranda rights
may have changed in the interim as a result of discus-
sions with the attorney, maturation, or experience.

Furthermore, although the instruments provide
information about capacities related to the knowing and
intelligent requirements of a valid Miranda waiver, they
do not measure the validity of the waiver. Rather, the
evaluator can use data from the instruments to inform
the court about an examinee’s capacities to understand
and appreciate his or her rights. The court may then use
this information, in conjunction with other factors con-
sidered in the totality of circumstances test, to deter-
mine the ultimate question of waiver validity.

Revised Instruments

Grisso’s original instruments were developed nearly
three decades ago using the language of the Miranda
warnings in Saint Louis County, Missouri, the loca-
tion of the instruments’ development. Although there
is no standardized wording of the Miranda warning,
the language used in most jurisdictions today is far
simpler than the warnings used in Grisso’s instru-
ments. In addition, many jurisdictions today include a
fifth warning, informing suspects that they have the
right to stop questioning at any time during a custodial
interrogation to ask for an attorney.

To maintain the utility of the instruments, Naomi E.
Sevin Goldstein, Lois Oberlander Condie, and Thomas
Grisso have developed a revised version, the Miranda
Rights Comprehension Instruments–II (MRCI–II). In
addition to simplifying the wording of the rights and
including the fifth warning, the updated instruments
include additional vocabulary words in the CMVs and a
supplemental instrument, Perceptions of Coercion
During Holding and Interrogation Procedures (P–CHIP),
designed to assess self-reported confession behavior in a
variety of holding and interrogation situations. Research
on the revised instruments has established updated
norms for the 21st century, and the MRCI–II manual is
in preparation.

Naomi E. Sevin Goldstein,
Rachel Kalbeitzer, and Heather Zelle
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GUARDIANSHIP

Guardianship is the process by which one individual
(a legal guardian) is appointed by a court to care for
the personal and property interests of another individ-
ual (a ward) in situations where the latter is unable to
function independently. Guardians are appointed to
represent children, developmentally disabled and
mentally ill adults, and the elderly who have been
deemed legally incompetent and to make decisions on
their behalf. The appointment of a guardian represents
a critical point in a ward’s life as it essentially rescinds
that person’s right to make independent decisions.
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Judges often rely on input from psychologists or other
mental health professionals to help them determine
whether guardianship is appropriate. Ideally, family
members or close friends are appointed as guardians,
keeping the ward’s best interests in mind, though this
is not always the case.

Guardianship statutes originate from the doctrine of
parens patriae, which gives to the state the right and
duty to protect people who cannot care for themselves
due to infancy, disability, or incapacity. The request for
guardianship often comes from a family member who
petitions a court to be allowed to make decisions con-
cerning a relative, though public guardians are some-
times appointed to represent the interests of wards who
have no relatives or friends to assume that role. The
appointment of a guardian essentially rescinds an indi-
vidual’s right to independence and self-determination
and can result in the loss of freedom to make decisions
about financial matters, health care, housing, education,
employment, purchases and sales of property, travel,
and marriage and divorce.

Guardianship practices are dictated by state statutes
rather than by federal laws, resulting in subtle differences
in the type and scope of guardianship arrangements,
though nearly all statutes distinguish between protection
of an individual and protection of an estate (in some
jurisdictions, these responsibilities are termed guardian-
ship and conservatorship, respectively) and between full
(or “plenary”) guardians, who make critical decisions in
all realms of a ward’s life, and partial (or “limited”)
guardians, who may act only in restricted domains as
determined by a court. The intent of limited guardianship
is to preserve a ward’s autonomy as much as possible so
that he or she may continue to function independently.

Guardianship of Children

In most jurisdictions, parents of a minor child are the
legal guardians of that child, and they can designate the
person or persons who would replace them in the event
of their death. On occasion, parents are unable to care
for and nurture their children, and the children are
removed from their homes and placed in foster care.
When neither reunification nor adoption appears to be
feasible, alternative permanency options must be
explored. Often, these arrangements involve a relative or
a foster parent assuming the role of legal guardian of the
minor child. In fact, kin care providers make up a large
proportion of appointed guardians of children. Under

ideal circumstances, that arrangement provides a more
stable environment for the child and also allows reten-
tion of connections to the birth family (legal guardian-
ship does not require the termination of parental rights),
which can enhance the general well-being of many
children. If and when their circumstances change, birth
parents can ask a court to vacate guardianship and to
return the child to their custody.

The Adoption and Foster Care Analysis and
Reporting System monitors trends in the guardianship
of children and the characteristics of children trans-
ferred from foster care to guardianship arrangements.
Compared with children who are adopted, those who
become wards tend to be older and are more likely to
be members of a minority group.

Guardianship of Adults

It is estimated that more than 1,250,000 adult citizens
have had guardians appointed on their behalf. An impor-
tant milestone occurs when a young person reaches the
age of majority and parental rights are transferred from
the parent to the child, unless the child has been deemed
incompetent. Family members of disabled or incompe-
tent individuals often petition for guardianship at this
critical juncture. A prime concern is that the ward is
unable to make wise financial decisions. The severity of
the ward’s disability determines the scope of guardian-
ship: Those with only mild impairments are likely to
have a limited guardian, and those with severe impair-
ments are likely to have a full guardian.

As our population ages, the number of adults with
chronic diseases, functional impairments, and dementia
will increase as well. Thus, guardianship is an important
mechanism for protecting older adults who cannot care
for themselves. In assessing the need for guardianship of
an elderly person, a court must decide whether that indi-
vidual has the ability to manage daily activities and to
make important decisions independently. Because the
loss of decisional autonomy can have serious conse-
quences for some elderly wards, affecting their mental
health, sense of personal control, and physical well-being,
some commentators have suggested that guardianship
should always be considered as a last resort.

Psychological Issues

Guardianship raises a number of interesting and complex
psychological issues. The first concerns the difficulty
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of assessing competence and determining the appro-
priateness of guardianship, especially in cases involv-
ing older adults whose functional and cognitive
abilities and limitations fluctuate. Judges must balance
an individual’s right to self-determination against that
person’s and society’s need to be protected. To assist
them in these decisions, judges rely on evaluative data
provided by medical or mental health professionals
who have examined the proposed ward and may have
conducted various psychological tests. Unfortunately,
these evaluations often lack important information
concerning diagnosis, prognosis, the strengths of the
proposed ward, and his or her preferences.

A second concern is the ability of guardians to pro-
tect their wards without exceeding the bounds of their
authority while also promoting the choices that the
wards would make for themselves. Some data suggest
that surrogate and proxy decision makers have diffi-
culty predicting the choices and describing the status
of the persons they represent.

A third issue concerns the impact of guardianship
on the lives of the ward and the petitioner—namely,
the extent to which guardianship enhances psycholog-
ical and physical well-being. Undoubtedly, many
people who become wards fare better with assistance
than they would without, particularly in cases where
abuse, neglect, or exploitation precipitated the peti-
tion. However, data also suggest that some older
wards have felt angry, resentful, agitated, and upset by
the guardianship proceedings and that the appoint-
ment of a guardian does not necessarily protect all of
the interests of younger people with disabilities.

Edith Greene
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GUDJONSSON

SUGGESTIBILITY SCALES

The Gudjonsson Suggestibility Scales (GSS 1 and GSS 2)
are clinical instruments designed to assess levels of
interrogative suggestibility. The scales provide a total
score for suggestibility based on responses to leading
questions and negative feedback. They also provide
measures of memory recall and confabulation. The
scales are used in forensic assessments and are also
useful research tools, as they provide a quantifiable
measure of levels of interrogative suggestibility and an
extensive range of norms against which various
hypotheses can be tested.

Description

Gisli Gudjonsson developed two scales of interroga-
tive suggestibility designed to be used as forensic tools
to help assess the reliability of confessions that have
been retracted. The scales also help identify those indi-
viduals who may be particularly vulnerable to the pres-
sures associated with police interviews and who, as a
result, may require extra care during interviewing. As
well as their clinical applications, the scales are also
used for research purposes to investigate the social
psychological processes that influence the levels of
interrogative suggestibility. The GSS 1 and the GSS 2
are identical in structure; each comprises a spoken nar-
rative and 20 questions about that narrative. The con-
tent of the GSS 2 narrative is less complex than that of
the GSS 1 narrative, and for this reason, the GSS 2 is
more commonly used with children or adults with
learning disabilities. The scales are therefore parallel
in form and produce closely comparable norms.

Administration

The narratives each contain 40 distinct pieces of infor-
mation. Of the 20 questions for both scales, 15 are 
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misleading, suggesting details that are not part of the
narrative, and 5 are “true” questions, containing no
misleading information. These 5 true questions are
interspersed with the misleading or suggestive ques-
tions. Administration of the scales initially involves
presentation of the narrative to the interviewee; the test
administrator, or interviewer, reads out the narrative at
a steady pace. Following this, the interviewee is asked
to provide immediate free recall of the narrative. There
is then a 50-minute delay, followed by the intervie-
wee’s providing delayed recall of the narrative. The 20
questions about the narrative are then asked. When all
the questions have been answered, the interviewer
gives the interviewee negative feedback. Regardless of
level of accuracy, interviewees are told that they have
made some mistakes and that it will be necessary to
repeat the questions, and they are urged to try and be
more accurate. This negative feedback is to be deliv-
ered both clearly and firmly so as to convey an appro-
priate level of interrogative pressure to the interviewee.

Scoring

Immediate recall and delayed recall are scored accord-
ing to how many discrete pieces of information are
recalled correctly. Information is scored as correct if the
meaning is the same as the original item in the narra-
tive. Each correct item earns 1 point, with the maxi-
mum score being 40. There is also a score given for
Total Confabulation, which comprises a count of the
number of distortions and fabrications included when
recalling the narrative. A distortion represents a major
change to an existing piece of information from the nar-
rative, whereas a fabrication is the introduction of new
material. There are four suggestibility scores obtained
from the scales: Yield 1 is a measure of all leading
questions that are answered affirmatively in the first
round of questioning, with the range of possible scores
being 0 to 15; Yield 2 is the number of leading ques-
tions accepted following the administration of the neg-
ative feedback, and again the range of scores is 0 to 15;
Shift is a measure of any distinct changes in response to
all 20 questions in the second round of questioning,
with a range of 0 to 20; and Total Suggestibility is the
sum of Yield 1 and Shift, giving a range of 0 to 35.

Reliability and Validity

Factor analysis of the GSS 1 and GSS 2 questions shows
two clear factors, with items loading significantly on the

appropriate Yield or Shift factors. The scoring of Yield
and Shift are nondiscretionary in nature, and studies
assessing interscorer reliability confirm that it is very
high. Interscorer reliability for immediate and delayed
recall is also very high. Scoring of confabulation is
slightly less reliable, although correlations show that
this is still relatively high. Owing to the nature of the
scales, it is not possible to assess test-retest reliability
within each scale, as any memory of the narrative and
questions affects subsequent testing. However, compar-
ison of the scores of individuals who have completed
both the GSS 1 and the GSS 2 has shown high correla-
tions. The scales can therefore be said to have temporal
consistency.

Research

There has been extensive research using the scales to
test the hypotheses derived from the theoretical model
of interrogative suggestibility. The model postulates
that interrogative suggestibility is largely dependent
on individuals’ cognitive appraisal of the interrogative
situation. Research using the scales confirms that sug-
gestible responding is related to cognitive abilities.
For example, several studies have demonstrated that
GSS scores are negatively related to intelligence and
positively correlated with memory capacity. Studies
have also shown that increases in the perception of
psychological distance between the interviewer and
the interviewee are related to increases in scores on
the scales. Other research has demonstrated that there
are intra-individual differences, such as self-esteem
and self-monitoring, that also affect responses on the
scales. The research using the scales demonstrates that
interrogative suggestibility is a complex response
mediated by a range of cognitive and social psycho-
logical processes.

Stella A. Bain

See also Competency to Confess; False Confessions;
Forensic Assessment; Interrogation of Suspects; Postevent
Information and Eyewitness Memory; Test of Memory
Malingering (TOMM)
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GUILTY BUT

MENTALLY ILL VERDICT

The guilty but mentally ill (GBMI) verdict is a verdict
option that enables juries and judges to find a defen-
dant guilty of committing an offense while formally
acknowledging that the defendant has a mental illness.
The GBMI does not usually replace the insanity
defense standard but presents an additional verdict
option. The GBMI verdict has met with sound criti-
cism and little empirical support; nonetheless, 20 states
have adopted it.

Although the idea of holding mentally ill people
“guilty” for their criminal acts has been brewing for
some time, the single event that brought the guilty but
mentally ill verdict to fruition may have been the
Michigan Supreme Court’s decision in People v.
McQuillan (1974). In this case, the court held that it is
unconstitutional to detain people who have been found
not guilty by reason of insanity (NGRI) for indefinite
periods, insofar as it violates their due process and
equal protection rights. After some crimes were com-
mitted by those found NGRI and later released, the
Michigan Legislature passed a law in 1982 introducing
a new verdict—GBMI.

A defendant who receives a GBMI verdict is sen-
tenced in the same way as if he or she were found
guilty. The court then determines whether and to what
extent the defendant requires treatment for mental ill-
ness. When, and if, the defendant’s mental illness is
deemed to have been stabilized, the offender is required
to serve out the rest of his or her sentence. This is dif-
ferent from the case of individuals who have been
found NGRI. In those cases, the insanity-defense
acquittee is released from psychiatric commitment
once he or she is deemed to be no longer dangerous.

Essentially, the GBMI verdict holds defendants
criminally responsible for their acts but recognizes that
the defendant is mentally ill. The GBMI verdict is typ-
ically employed as an option in addition to the NGRI
and guilty verdicts, leaving it to the jury to decide, for
example, if the defendant should be found guilty, not
guilty, NGRI, or GBMI. The rationale for introducing
the GBMI option was to reduce the number of insanity
acquittals in Michigan and to prevent the early release
of NGRI acquittees, which legislators feared would
occur following the McQuillan case. The GBMI plea
has been termed an “in-between classification,” since
defendants are neither acquitted nor found guilty in the
traditional sense.

The introduction of the GBMI verdict has produced
a rather tumultuous controversy. Proponents of the
GBMI verdict assert that it provides for necessary treat-
ment of mentally ill defendants while still ensuring that
those defendants are punished for their crimes. Other
supporters argue that the GBMI verdict protects the
public because mentally ill defendants serve the
remainder of their sentence in prison after they are well,
which would not happen with defendants found not
guilty by reason of insanity.

Some commentators argue that the verdict has been
successful because it allows defendants to be held crim-
inally responsible for their actions while also enabling
them to seek treatment. In sharp contrast to these bene-
fits, critics argue that the GBMI verdict is simply an
overreaction to a problem that really does not exist—that
is, that the insanity defense does not allow dangerous
defendants to simply “get off.” Moreover, research has
not shown a reduction in the use of the insanity defense
in states where the GBMI verdict has been introduced.

Similarly, critics argue that the GBMI verdict
serves no necessary purpose and is a misleading ver-
dict, introduced because of purely political reasons. It
is argued that the verdict only confuses jurors and
enables them to find a disproportionate number of
defendants “guilty.” Indeed, some mock jury research
has found that mock jurors tend to use the GBMI ver-
dict as a “compromise” verdict where members of the
jury are torn between finding a defendant guilty or
finding the defendant NGRI.

Perhaps the most significant criticism of the GBMI
verdict is that the jury, when instructed about their ver-
dict options, are not informed about the consequences
of a finding of GBMI. Given the dearth of treatment
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services available for people in prisons with mental ill-
nesses and the disproportionate number of prisoners
who suffer from a mental illness, the reality is that
many people with mental illnesses do not receive the
treatment they require when they are in prison—regard-
less of whether they have been found GBMI or not.

Despite the criticisms of the GBMI verdict and the
general lack of support for it, the verdict has proven quite
popular with politicians. Since its inception 25 years ago,
at least 20 states have enacted GBMI provisions.

James R. P. Ogloff

See also Insanity Defense Reform Act (IDRA); M’Naghten
Standard
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HALLUCINATIONS

Hallucinations are abnormal sensory perceptions of
stimuli that occur in the absence of external stimuli.
Hallucinations can be visual, auditory, tactile, olfac-
tory, or gustatory. There are numerous disorders that
are associated with hallucinations, including, but not
limited to, schizophrenia, posttraumatic stress disor-
der (PTSD), substance use and withdrawal, and mood
disorders. To determine appropriate treatment, the eti-
ology of the hallucinations must be ascertained by
conducting a thorough medical history, psychological
assessment, and, if warranted, imaging studies.

Definition

Hallucinations can be defined as conscious abnormal
sensory perceptions that do not have a source in the out-
side world. Hallucinations can involve one or more
senses, including visual, auditory, gustatory, olfactory,
or tactile. People who experience hallucinations report
experiences such as seeing things that aren’t there,
hearing voices that no one else can hear, feeling that
there is something crawling on their skin, smelling
things that no one else can smell, or tasting things that
other people cannot taste.

In one study, Johns and colleagues found that preva-
lence of hallucinations in a community sample ranged
from 2% to 10%. There is currently no evidence that
hallucinations occur more frequently in some racial or
ethnic groups than in others, and gender does not appear
to affect the presence or frequency of hallucinations.

Disorders Associated
With Hallucinations

Hallucinations are associated with numerous disor-
ders, illnesses, and states. Currently, there does not
appear to be a single underlying cause that can explain
all types of hallucinations. Several explanations and
hypotheses have been put forth for various disorders,
but to date, the causes of hallucinations are not com-
pletely understood.

Hallucinations are most commonly associated with
schizophrenia, a mental illness characterized by disor-
dered perceptions, thoughts, and behaviors. According
to the National Institute of Mental Health, approxi-
mately 75% of individuals with a diagnosis of schizo-
phrenia experience auditory hallucinations, visual
hallucinations, or both. The auditory hallucinations may
be command hallucinations, in which the person hears
voices ordering him or her to do something.

Other disorders are that are less frequently associated
with hallucinations include eye disorders such as macu-
lar degeneration or glaucoma; high fever, particularly in
children and the elderly; late-stage Alzheimer’s disease;
migraine headaches; intoxication or withdrawal from
alcohol or drugs; severe medical illness such as liver or
kidney failure or brain cancer; severe mood disorders
such as bipolar disorder and depression; post traumatic
stress disorder; and temporal lobe epilepsy. In addition,
hallucinations are also associated with normal sleep-
wake cycles. Approximately one third of adults experi-
ence hypnagogic hallucinations, which occur as a
person passes from wakefulness into sleep; another 10%
to 12% of adults report hypnopompic hallucinations,
which occur as the person is waking up.
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Hallucinations and Violence

The relationship between hallucinations and violent
behavior has been the subject of debate. Some research
has found a modest positive relationship between hallu-
cinations and violence, whereas other studies found no
immediate relationship. Dale E. McNeil and colleagues
studied the relationship between command hallucina-
tions and violence in a sample of 130 inpatients who
were diagnosed with schizophrenia. They found that
30% of the inpatients reported that they had experi-
enced command hallucinations to hurt someone else in
the past year, while 22% of the patients reported that
they complied with those command hallucinations.
These findings suggest that patients who experienced
command hallucinations were almost twice as likely to
engage in violent behavior as patients who did not
experience command hallucinations. Other studies
have reported compliance for command hallucinations
of violence ranging from 39.2% to 88.5%. Compliance
with command hallucinations has been found to be
related to whether or not the person recognizes the hal-
lucinated voice, with those recognizing the voice being
more likely to obey the command.

Hallucinations and Schizophrenia

Hallucinations are most commonly associated with
schizophrenia. Patients with schizophrenia may experi-
ence auditory and/or visual hallucinations. Some
research suggests that auditory hallucinations can be
caused by high levels of the neurotransmitter dopamine
in the patient’s brain. Researchers have found evidence,
however, both to support and to refute the dopamine
hypothesis. The evidence that most strongly supports the
dopamine hypothesis comes from the effects of drugs
such as amphetamines and cocaine. These drugs are
known to increase the levels of dopamine in the brain and
can result in psychotic symptoms, including hallucina-
tions, when large doses are consumed over long periods.
Several studies have found that when patients with schiz-
ophrenia were administered drugs that produce increased
dopamine levels, up to 75% of them had significant
increases in their hallucinations and psychotic symp-
toms, while control subjects without schizophrenia
showed no effects on being administered the same drugs.
Further evidence supporting the dopamine hypothesis
was found following the discovery of a class of drugs
known as phenothiazines, which include antipsychotic
medications. These drugs bind to dopamine receptors

and have been found to decrease the positive symptoms
of schizophrenia, including hallucinations.

With the advent of more sophisticated brain imaging
techniques such as positron emission tomography (PET)
scanning, newer findings challenged the dopamine
hypothesis. In PET studies with schizophrenic patients,
researchers found that in some patients, more than 90%
of the dopamine receptors were blocked by the antipsy-
chotic drugs, yet there was no observed diminution
in psychotic symptoms, including hallucinations.
However, the patients in this study had been receiving
treatment with antipsychotic medications for more than
30 years. In another study, researchers found that 90%
to 95% of patients who were only recently diagnosed
with schizophrenia responded to antipsychotic medica-
tions, and scans of their brains revealed that only 60% to
70% of the dopamine receptors were blocked. Finally, in
recent years, atypical antipsychotic medications have
been developed to treat schizophrenia. While equally as
effective as the typical antipsychotic medications, these
atypical antipsychotic medications block fewer of the
dopamine receptors (about 60–70%). Thus, confronted
by some evidence that supports and other evidence that
refutes the dopamine hypothesis, research continues
into the etiology of schizophrenia.

There has also been a great deal of research investi-
gating the structural and functional abnormalities in the
brains of patients with schizophrenia. Researchers have
found that some people with schizophrenia have changes
in the density of the brain’s gray matter in the frontal
and temporal lobes. If these differences in brain struc-
ture were present since birth, then they could result in
dopamine hypersensitivity as described above, result-
ing in psychotic symptoms such as hallucinations.

Researchers have also noted abnormal patterns in
brain activity among patients with schizophrenia. More
specifically, abnormalities were found in the corollary
discharge mechanism, which enables people to distin-
guish between internal and external stimuli. Studies with
electroencephalograms (EEGs) of the brains of patients
with schizophrenia that were taken while the patients
were talking found that the corollary discharges from the
frontal cortex of the brain (the area where thoughts are
produced) did not provide information to the auditory
cortex (the area in which sounds are interpreted) that
the sounds that were detected were self-generated.
Therefore, this dysfunction would lead patients with
schizophrenia to perceive internal stimuli as being gener-
ated by external sources, thereby producing auditory 
hallucinations.
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Finally, there is some evidence that auditory halluci-
nations may be related to tissue loss in the primary
auditory cortex. The receptors in the auditory cortex
process information and then send it to the thalamus,
which filters the information before sending it to be
decoded in the brain. These complex processes trans-
form abstract sensory information such as sound and
light waves into recognizable images and voices of the
world around us. While dysfunctions in any of these
structures alone would not explain the presence of hal-
lucinations, it is possible that patients with schizophre-
nia may experience the malfunction of several of these
neurotransmitter and receptors networks simultane-
ously. None of these defects alone would cause schizo-
phrenia or trigger a psychotic episode; however, they
do confer a predisposition for developing schizophre-
nia. Thus, individuals with these defects would be more
likely to experience auditory or visual misperceptions,
which would present themselves as auditory or visual
hallucinations.

Hallucinations and Posttraumatic
Stress Disorder

Trauma survivors who develop PTSD often report
visual and auditory hallucinations. Hallucinations in
trauma survivors are often referred to as flashbacks.
During these flashbacks, the person relives the trau-
matic experience as if they were really there. Although
these flashbacks can be described as hallucinations,
they are nonpsychotic in nature. It is believed that flash-
backs in patients with PTSD occur following abnormal
memory formation patterns that occur during the trau-
matic experience. In cases of trauma, it is hypothesized
that instead of being processed in the hippocampus,
where memories are described using language, trau-
matic memories are stored in the amygdala, which
stores the memory as an emotional experience. As a
consequence, the traumatic memories are stored in the
amygdala without words but only with intense emo-
tions, and the memories are associated with vivid sen-
sations and sensory perceptions that can manifest
themselves as hallucinations during stressful situations.

Hallucinations and Substance Abuse

Hallucinations can be caused by overdoses of prescrip-
tion drugs, illegal drugs, and alcohol or drug with-
drawal. Substance-induced hallucinations seem to
occur because of blocking of the action of serotonin,

while phencyclidine induces hallucinations by block-
ing glutamate receptors. Interestingly, individuals who
have used lysergic acid diethylamide (LSD) have
reported flashbacks, or spontaneous hallucinations,
which occur when the person is no longer taking the
drug. This phenomenon is referred to as hallucinogen
persisting perception disorder.

Withdrawal from alcohol can also result in halluci-
nations. These types of hallucinations usually occur if a
chronic alcoholic suddenly stops drinking alcohol.
Initially, on withdrawal, patients report auditory hallu-
cinations, such as hearing threatening or accusatory
voices. After several days of withdrawal, patients can
experience delirium tremens, a condition in which they
feel disoriented, depressed, and feverish and experience
visual hallucinations.

Hallucinations and Mood Disorder

Hallucinations have also been associated with mood
disorders. Approximately 20% of patients in the manic
phase of bipolar disorder and almost 10% of patients
with major depressive disorder experience auditory
hallucinations. It is not clear what causes patients with
mood disorders to experience hallucinations. There
appears to be a genetic link, as psychotic mood states
have been found to run in families. Additionally, ele-
vated levels of the hormone cortisol have been found
in patients who experience depression with psychosis.

Assessment of Hallucinations

To assess hallucinations, the general physician, psychi-
atrist, or psychologist should conduct a thorough med-
ical and psychosocial examination to rule out possible
organic, environmental, or psychological causes.
Depending on the patient’s symptoms and medical his-
tory, such an evaluation may also involve laboratory
tests and imaging studies. If a psychological cause
such as schizophrenia is suspected, a psychologist will
typically conduct an interview with the patient and his
or her family and administer one of several clinical
inventories, or tests, to evaluate the mental status of the
patient. This could include the Mini-Mental Status
Exam (MMSE), the Psychotic Symptom Rating Scales,
the Positive and Negative Syndrome Scale, or the
Scale for Assessment of Positive Symptoms. A total
score of 20 or lower on the MMSE is generally indica-
tive of delirium, dementia, schizophrenia, or severe
depression.
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Treatment of Hallucinations

If hallucinations are related to schizophrenia or another
psychotic disorder, then the patient should be under the
care of a psychiatrist. For schizophrenia-related halluci-
nations, the patient should be prescribed antipsychotic
medication such as thioridazine (Mellaril), haloperidol
(Haldol), chlorpromazine (Thorazine), clozapine
(Clozaril), or risperidone (Risperdal). Treatment for hal-
lucinations that are not related to schizophrenia are
dependent on the disorder associated with the onset of
hallucinations and could include anticonvulsant or anti-
depressant medications, psychotherapy, brain or ear
surgery, or therapy for drug dependence. Hallucinations
related to normal sleeping and waking are considered
normal and do not require intervention.

Elizabeth L. Jeglic

See also Delusions; Mental Health Courts; Police Interaction
With Mentally Ill Individuals; Posttraumatic Stress
Disorder (PTSD); Violence Risk Assessment
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HARE PSYCHOPATHY

CHECKLIST–REVISED

(2ND EDITION) (PCL–R)

The Hare Psychopathy Checklist–Revised (2nd edition,
PCL–R) is a 20-item rating scale for the measurement
of the clinical construct of psychopathy. Although it

was designed for use in research, its explanatory and
predictive features have led to its widespread use within
the criminal justice system. This entry describes the
development of the PCL–R, its psychometric proper-
ties, and its use in the criminal justice system.

The PCL–R had its origins in the late 1970s at a time
when a variety of clinical and self-report methods were
being used to define what ostensibly was psychopathy.
There was little evidence that these methods were con-
ceptually or empirically related to one another, with the
result that many research findings obtained with one
method could not be replicated with other methods.
The development of the PCL–R (and its predecessor,
the PCL) was based on a rich clinical tradition that
included the writings of, among others, Benjaman
Karpman, Silvano Arieti, William and Joan McCord,
and, especially, Hervey Cleckley. The selection of sev-
eral items and the scoring protocols was influenced by
the nature of the population with which the research
was being conducted, namely incarcerated offenders.
Prison populations continue to offer several advantages
for the study and measurement of psychopathy: high
prevalence and the availability of extensive amounts of
“hard” information about the individual. The latter is
particularly important, given that self-disclosed infor-
mation (e.g., interviews, self-reports) typically is sub-
ject to impression management and often unreliable,
not only in offenders but also in the general population.

The PCL–R scoring criteria first were distributed to
researchers in 1985. With the subsequent accumulation
of large amounts of empirical data, the criteria and
accounts of the psychometric properties of the PCL–R
were formally published in 1991. This was followed by
a dramatic upsurge in the use of the instrument for both
basic research and applied (clinical, forensic) purposes
and the publication of a greatly expanded second edition
in 2003, which contains data on more than 10,000
offenders and forensic psychiatric patients. Throughout,
the scoring criteria have remained unchanged to ensure
conceptual and measurement continuity.

Description and 
Psychometric Properties

The PCL–R uses a semistructured interview, case his-
tory information, and specific scoring criteria to rate
each item on a 3-point scale (0, 1, 2) according to the
extent to which the criteria are judged to apply to a
given individual. Total scores can vary from 0 to 40 and
reflect the degree to which the individual matches the
prototypical psychopath.
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There is good evidence that the PCL–R is a very
reliable instrument when administered and scored by
trained and experienced raters. Internal consistency is
high (alpha coefficient is greater than .80). The intra-
class correlation (ICC) typically exceeds .80 for a sin-
gle rater (ICC1) and .90 for the average of two raters
(ICC2). The standard error of measurement (SEM) of
the PCL–R total score is approximately 3 for a single
rating and 2 for the average of two ratings.

The PCL–R also has good generalizability across
diverse forensic populations, although there may be sex,
ethnic, and cultural differences in the way some features
of psychopathy are manifested. Recent research sug-
gests that the construct underlying the PCL–R is dimen-
sional in nature, but a cut score of 30 has proven useful
as a working definition of psychopathy. The utility of
cut scores for clinical and forensic purposes will be
influenced by the context in which the PCL–R is used
(e.g., research, diagnosis, risk assessment, treatment
options).

Although there is good evidence that the PCL–R
measures a unitary construct, the items can be grouped,
logically and statistically, into several correlated dimen-
sions or factors. Recent confirmatory factor analyses of
very large data sets clearly indicate that a four-factor
model (18 items) fits the data well: Interpersonal
(Glibness/superficial charm, Grandiose sense of self-
worth, Pathological lying, Conning/manipulative); Affec-
tive (Lack of remorse or guilt, Shallow affect, Lack of
empathy, Failure to accept responsibility for actions);
Lifestyle (Need for stimulation/proneness to boredom,
Parasitic lifestyle, Lack of realistic long-term goals,
Impulsivity, Irresponsibility); and Antisocial (Poor
behavioral controls, Early behavior problems, Juvenile
delinquency, Revocation of conditional release, Criminal
versatility). Two other items (Promiscuous sexual behav-
ior, Many short-term marital relationships) do not load
on any factor but contribute to the total PCL–R score.
Some commentators have suggested that the Antisocial
factor is a measure of criminality and that it is a manifes-
tation of the more central features of psychopathy. In
reality, it reflects a pattern of persistent and serious rule-
breaking behavior. Clinical tradition, as well as recent
findings from behavioral genetics and developmental
research, clearly indicates that antisocial dispositions are
an integral part of the construct and its measurement.

Association With Other Measures

Psychopathy, as measured by the PCL–R, is treated by
some as being equivalent with the DSM-IV (Diagnostic

and Statistical Manual of Mental Disorders, fourth edi-
tion) diagnosis of antisocial personality disorder
(APD). However, the diagnostic criteria for APD place
greater emphasis on antisocial behaviors than does the
PCL–R and are more closely associated with the
Lifestyle/Antisocial components of psychopathy than
with its Interpersonal/Affective features. Most of those
with APD do not have high PCL–R scores (i.e., in the
30+ range). Psychopathy and APD are related but not
identical constructs.

The PCL–R is moderately correlated, in expected
directions, with various self-report measures of psy-
chopathy and with several omnibus personality scales.
These instruments make it easy to collect large
amounts of data and are beginning to play a role in
delineating and elucidating the nomological network,
behavioral genetics, and developmental pathways of
psychopathy. They also provide support for the view
that psychopathy is an extreme variant of normal per-
sonality dimensions.

Validity

The validity of the PCL–R in the criminal justice sys-
tem is well established, a reflection of the central and
pervasive role of psychopathy in criminal behavior.
There is extensive evidence for the explanatory power
and utility of the PCL–R in the prediction of recidi-
vism, violence, and treatment outcome in criminals
and in forensic and civil psychiatric populations. The
PCL–R routinely is used in risk assessments, either on
its own or, more appropriately, as part of a battery of
variables and factors relevant to offending and vio-
lence. Besides forensic and applied areas, evidence
for the validity of the PCL–R is provided by findings
obtained from a wide variety of laboratory,
cognitive/affective, and neuroscience paradigms,
including functional magnetic resonance imaging.

Current Issues

The widespread acceptance of the PCL–R as the prin-
cipal method for assessing psychopathy and its fre-
quent description as the “gold standard” have led
some commentators to express their concern that the
measure has become the construct. The remedy is to
introduce and validate supplementary or improved
assessment methods. A more pressing concern is the
potential for misuse of the PCL–R in the forensic con-
text. Because assessments of psychopathy can have
serious consequences for the individual and society, it
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is crucial that the PCL–R (and other instruments) be
used in accordance with the highest professional and
ethical standards and that such use be subjected to
careful scrutiny by the stakeholders.

Robert D. Hare

See also Antisocial Personality Disorder; Hare
Psychopathy Checklist: Screening Version (PCL:SV);
Hare Psychopathy Checklist: Youth Version (PCL:YV);
HCR–20 for Violence Risk Assessment; Psychopathic
Personality Inventory (PPI); Violence Risk Appraisal
Guide (VRAG); Violence Risk Assessment
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HARE PSYCHOPATHY CHECKLIST:
SCREENING VERSION (PCL:SV)

The Hare Psychopathy Checklist: Screening Version
(PCL:SV) is a 12-item symptom-construct rating
scale designed for use by expert observers to assess
the lifetime presence and severity of symptoms of
psychopathic personality disorder. It was derived from
the Hare Psychopathy Checklist–Revised, or PCL–R.
The PCL:SV is intended for use with adult males and
females in a broad range of settings, including correc-
tional, forensic psychiatric, civil psychiatric, and
community settings. As its name implies, the PCL:SV
also can be used in conjunction with the PCL–R as a
screening test in correctional and forensic psychiatric

settings, with elevated scores on the PCL:SV trigger-
ing administration of a more detailed and compre-
hensive assessment using the PCL–R. Because of its
demonstrated association with future violence, the
PCL:SV is most often used as part of a comprehensive
violence risk assessment, using structured profes-
sional guidelines for assessing violence risk such as
the HCR–20, the Sexual Violence Risk–20 (SVR–20),
and the Spousal Assault Risk Assessment Guide
(SARA).

Description and Development

Development of the PCL:SV took place between 1986
and 1994, funded in part by the John D. and Catherine
T. MacArthur Foundation’s Research Network on
Mental Health and the Law, under the direction of
John Monahan, School of Law, University of Virginia.
Its development culminated in the publication of the
test manual by Multi-Health Systems Inc. in 1995.
Originally written in English, the test has been trans-
lated into Swedish and German.

The PCL:SV was developed to address several rec-
ognized limitations of the PCL–R. First, scale length
was reduced from 20 items in the PCL–R to 12 items in
the PCL:SV by combining PCL–R items with overlap-
ping content. Second, PCL–R items defined in terms of
specific socially deviant behavior were excluded from
the PCL:SV. Third, PCL–R items reflecting antisocial
behavior were redefined in the PCL:SV so that they
could be scored without reference to an official crimi-
nal record (i.e., formal charges or convictions). Finally,
item definitions were shortened from an average of
about 200 words in the PCL–R to about 50 words in the
PCL:SV.

Each PCL:SV item reflects a specific symptom (i.e.,
clinical feature) of psychopathy. Part 1 comprises 6
items that reflect an arrogant and deceitful interpersonal
style and deficient affective experience. Part 2 com-
prises 6 items that reflect an impulsive and irresponsible
behavioral style and a history of criminal conduct in
adolescence and adulthood. Parts 1 and 2 are parallel to
Factors 1 and 2 of the PCL–R. Items are scored on the
basis of an interview and a review of case history infor-
mation; in some circumstances, it may be possible to
base ratings solely on case history information. Items
are rated on a 3-point scale according to the lifetime
presence and severity of symptoms (0 = absent, 1 = pos-
sibly or partially present, and 2 = present); items may
also be omitted in the absence of relevant information.
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Items are summed (and prorated when necessary) to
yield Total scores that can range from 0 to 24, as well as
scores on Parts 1 and 2 that range from 0 to 12.

PCL:SV Total and Part scores can be interpreted
dimensionally, with respect to data collected from 586
people in correctional, forensic psychiatric, civil psy-
chiatric, and community settings. Total scores also
can be interpreted categorically, with scores of 18 and
higher diagnostic of psychopathic; when the PCL:SV
is used as a screening test, scores of 13 and higher
reflect the presence of elevated psychopathic sympto-
matology, which may trigger a more detailed evalua-
tion using the PCL–R.

Psychometric Evaluation

Evaluations based on classical test theory indicate that
PCL:SV Total scores have good structural reliability.
Mean corrected item-total correlations average about
.55, mean interitem correlations average about .35,
and Cronbach’s alphas average about .80. Total scores
also have good interrater reliability, with intraclass
correlation (ICC) coefficients (based on two indepen-
dent raters) averaging about .80.

Evaluations based on modern test theory also support
the structural reliability of Total scores. Item-character-
istic curves based on item response theory (IRT) analy-
ses indicate that all the PCL:SV items are reasonably
discriminating with respect to the latent trait and also
that they discriminate across a broad range of the latent
trait. Test-characteristic curves from IRT analyses indi-
cate that test scores provide reasonable information
across a broad range of the latent trait.

Exploratory factor analyses of the PCL:SV
appeared to support a two-factor structure parallel to
that of the PCL–R. Subsequent confirmatory factor
analyses of both the PCL–R and the PCL:SV have
found a hierarchical structure, in which three or four
specific factors—reflecting interpersonal, affective,
and behavior symptoms, plus a possible fourth factor
reflecting criminality—underlie a superordinate factor
of psychopathy.

Validity

The PCL:SV has good concurrent validity with respect
to the PCL–R. First, IRT analyses indicate that scores
on PCL:SV items are strongly related to the PCL–R
items from which they were derived. Second, the corre-
lation between Total scores on the two tests is about

.90, controlling for other facets of unreliability; simi-
larly, in IRT analyses, the correlation between latent
traits on the two tests is also about .90. Third, support-
ing its utility as a screening test, high scores on the
PCL:SV have excellent sensitivity and good specificity
with respect to PCL–R diagnoses of psychopathy.

The PCL:SV has been used in a wide range of
research on psychopathy, including etiological and
cross-cultural research. Numerous studies have exam-
ined its predictive validity, finding that PCL:SV Total
scores typically have a moderate effect size with
respect to institutional and community violence in
various settings.

Stephen D. Hart and
Catherine M. Wilson

See also Hare Psychopathy Checklist–Revised (2nd edition)
(PCL–R); HCR–20 for Violence Risk Assessment;
MacArthur Violence Risk Assessment Study;
Psychopathy; Sexual Violence Risk–20 (SVR–20);
Spousal Assault Risk Assessment (SARA)
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HARE PSYCHOPATHY CHECKLIST:
YOUTH VERSION (PCL:YV)

The construct of psychopathy as applied to children and
adolescents has received increasing attention in recent
years. Many researchers and clinicians believe that psy-
chopathic traits and behaviors are first manifested early
in life, which has led to efforts to develop measures to
identify psychopathic traits early in development. The
Hare Psychopathy Checklist: Youth Version (PCL:YV)
is a structured assessment instrument designed to assess
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psychopathic traits and behaviors in adolescents. It was
adapted from the Hare Psychopathy Checklist–Revised,
developed by Robert Hare, which is widely used in
research, clinical, and forensic settings for the assess-
ment of psychopathy in adults. The PCL:YV was pub-
lished in 2003 to provide researchers and clinical users
with a common metric to assess psychopathic traits in
adolescents and to encourage systematic research.
Future research and input from practitioners will play
an integral role in clarifying and refining the construct,
identifying the causal mechanisms, delineating the psy-
chobiological correlates, and designing effective inter-
vention programs.

The PCL:YV consists of 20 items that measure the
interpersonal, affective, and behavioral dimensions con-
sidered to be fundamental to the construct of psychopa-
thy. The PCL:YV manual provides a detailed item
description and examples of sources of information to
use when rating the item. Each item is scored on a
3-point scale: A rating of 2 indicates that the item defi-
nitely applies, 1 indicates that it applies to some extent,
and 0 indicates that the symptom definitely does not
apply to the individual. Several sources of information
are needed to score the PCL:YV—namely, a semistruc-
tured interview with the youth and a review of available
file and collateral information associated with the youth.

Because of the increasing importance of the
PCL:YV in the juvenile justice systems, the manual
recommends that it should be used and interpreted in
combination with information from a number of sources
and should never be the sole criterion for decision mak-
ing about treatment and/or adjudication. In addition,
because the consequences of misuse are especially seri-
ous, Forth and colleagues state that it is inappropriate to
label a youth as a psychopath and that it is unethical to
use scores for exclusion from available treatment pro-
grams. Finally, it is not appropriate to rely on PCL:YV
scores alone to impose harsher sentences or to use the
scores in determining whether a young offender should
be tried as an adult.

Psychometric Properties

PPCCLL::YYVV::  FFaaccttoorr  SSttrruuccttuurree,,  RReelliiaabbiilliittyy,,
aanndd  GGeenneerraalliizzaabbiilliittyy

Confirmatory factor analyses suggest that a model
with four correlated factors provided a very good expla-
nation for the pattern of covariation among PCL:YV
item scores. Four items loaded on an Interpersonal

dimension (e.g., impression management, pathological
lying) and 4 items on an Affective dimension (e.g., lack
of remorse, callous/lack of empathy). Five items loaded
on a Behavioral dimension (e.g., impulsivity, lack of
goals) and 5 items on an Antisocial dimension (e.g.,
poor anger control, serious criminal behavior).
However, a model with only three correlated factors
also provided reasonable fit. The interrater reliability of
PCL:YV total scores is high (single-rater ICC of .90 to
.96). The internal consistency of PCL:YV total scores
is high, with alpha coefficients ranging from .85 to .94.
Research has been conducted with institutionalized
young offenders, young offenders on probation, psychi-
atric inpatient youths, and youths in the community.
PCL:YV total scores do not appear to be unduly influ-
enced by youths’ age, gender, or ethnicity.

PPCCLL::YYVV  VVaalliiddiittyy

High scores on the PCL:YV are associated with
substance use, conduct disorder, oppositional defiant
disorder, and attention-deficit/hyperactivity disorder
in adolescents.

The PCL:YV has been related to a range of relevant
correlates and outcome measures. High PCL:YV scores
are associated with academic problems, early onset of
antisocial problems, instrumental motives for violence,
increased frequency and versatility of nonviolent and
violent offenses, and increased institutional nonviolent
and violent infractions. In addition, PCL:YV scores are
correlated with measures of cognitive, emotional, and
social cognitive anomalies largely similar to those iden-
tified with adult psychopathic offenders.

Several studies have been conducted to examine the
predictive validity of the PCL:YV. PCL:YV scores
were predictive of nonviolent and violent/sexual recidi-
vism in juvenile sex offenders and nonviolent and vio-
lent recidivism in adjudicated male youths. Recent
research has not found the PCL:YV to predict general
or violent recidivism in adjudicated female youths.

No controlled evaluations of intervention programs
for youths scoring high on the PCL:YV have been com-
pleted to date. Research with offenders referred to a sub-
stance abuse program found that PCL:YV scores
correlated negatively with days in the program, quality
of participation, number of consecutive clean urine
screens, and researchers’ ratings (from discharge sum-
maries) of clinical improvement. There is some encour-
aging evidence that adolescent offenders with high
PCL:YV scores who complete a treatment program
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have posttreatment violent recidivism rates that are
lower than those who serve their dispositions in juvenile
correctional facilities. Young offenders are more mal-
leable than adult offenders, and early interventions are
more likely to be effective than those directed at adults.

To date, much of the research has been conducted
on older male adolescents who have been in contact
with the juvenile justice system. Additional data are
needed on female adolescents, younger adolescents,
nonadjudicated community youths, and ethnically and
culturally diverse groups.

Adelle E. Forth and David Kosson

See also Hare Psychopathy Checklist–Revised (2nd edition)
(PCL–R); Juvenile Psychopathy; Psychopathy;
Psychopathy, Treatment of

Further Readings

Forth, A. E., Kosson, D. S., & Hare, R. D. (2003). The Hare
Psychopathy Checklist: Youth Version. North Tonawanda,
NY: Multi-Health Systems.

Patrick, C. P. (2006). Handbook of psychopathy. New York:
Guilford.

HATE CRIME

See BIAS CRIME

HCR–20 FOR VIOLENCE

RISK ASSESSMENT

The HCR–20 Violence Risk Assessment Scheme is a
20-item violence risk assessment tool, accompanied by
a 97-page user’s manual. It is intended to structure
clinical decisions about the risk for violence posed by
adult forensic psychiatric patients, civil psychiatric
patients, and criminal offenders (whether mentally dis-
ordered or not). The HCR–20 is relevant to the field of
law and psychology because violence risk assessment
is a psychological decision-making task that routinely
transpires within legal and forensic settings. This entry
describes the development, content, and conceptual
basis of the HCR–20, its intended application, user
qualifications, and a summary of evaluation research.

Description and Use

The 20 HCR–20 risk factors are dispersed across three
scales: Historical (10 risk factors), Clinical (5 risk fac-
tors), and Risk Management (5 risk factors). The
Historical scale focuses on past events, experiences,
and psychiatric conditions (e.g., past violence, young
age at first violence, major mental illness, psychopa-
thy, personality disorder, childhood maladjustment),
while the Clinical scale addresses recent functioning
(e.g., negative attitudes, psychiatric symptoms, non-
compliance, impulsivity). The Risk Management
scale deals with factors such as feasibility of plans,
stress, and support.

The HCR–20 can be used on a person’s entry to a
facility such as a forensic hospital, during the course of
institutional tenure, on consideration for release to the
community, and while a person is being supervised in
the community. In all applications and settings, users are
encouraged to consider risk management strategies that
align with identified HCR–20 risk factors and to incor-
porate such strategies into their risk reduction efforts.

The HCR–20 was developed as one of the first
instruments belonging to the Structured Professional
Judgment (SPJ) model of violence risk assessment.
Therefore, the HCR–20 structures clinical decisions
through (a) specification of a minimum set of risk fac-
tors that should be considered in each case, (b) opera-
tional definitions of risk factors, (c) explicit coding
instructions for risk factors, and (d) recommendations
for making final risk judgments about the nature and
likelihood of violence and its mitigation. Instruments
developed using the SPJ approach share common ele-
ments, such as the method of development. Risk factors
are selected using the logical item selection approach
(sometimes called rational, or analytic, item selection)
to instrument derivation. This method entails wide con-
sultation of the scientific and professional literatures to
select risk factors with broad support. Items are not
selected on the basis of empirical associations within
single samples because of the threat to generalizability
and the risk of selecting sample-specific variables that
a purely empirical item selection approach entails.
Logical item selection is intended to promote both gen-
eralizable applicability and comprehensiveness in risk
factor domain coverage.

In considering the individual manifestation of each
risk factor for an evaluee, the user rates each item as
absent (score of 0), possibly/partially present (score
of 1), or definitely present (score of 2). The evaluator
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then makes a final summary risk rating of low, moder-
ate, or high risk for violence depending on the number
of risk factors present; their relevance to the individual
case; and the degree of intervention, supervision, or risk
management that is estimated to be necessary to miti-
gate risk. The HCR–20, like other SPJ instruments, pro-
vides a greater emphasis on risk management and risk
reduction than do some actuarial approaches. It does
this through the inclusion of dynamic, or changeable,
risk factors (the C- and R-scale risk factors) and the rec-
ommendation that these be reevaluated at important
decision-making junctures or according to some regu-
lar schedule.

Precise numeric algorithms or cut scores are not
used for clinical decision making as they are in actu-
arial prediction methods because of the high likeli-
hood of instability of such algorithms across settings
and samples due to idiosyncracies (i.e., capitalization
on chance associations) in their derivation.

User qualifications include expertise in violence
and in mental health assessment. Common user groups
include psychologists, psychiatrists, social workers,
psychiatric nurses, and professionals in related fields.
Some items (mental illness) may require users to pos-
sess advanced degrees (Ph.D. or M.D.), although other
users can rate these under supervision or provisionally.

Evaluation Studies

Evaluation research primarily has focused on ques-
tions of interrater reliability and predictive validity of
either the HCR–20 risk factors (numeric scores) or
summary risk judgments. Studies of the risk factors
and numeric scores are important to determine
whether these can be rated reliably and whether, as
they are defined by the HCR–20, they relate to vio-
lence. Studies of the summary risk judgments are
important to test whether raters, on considering the
HCR–20 risk factors and structured decision-making
principles, are able to make reliable risk-relevant
judgments that also are predictive of violence.

There have been several dozen peer-reviewed pub-
lished evaluation studies on the HCR–20. These have
been conducted across numerous countries (Canada,
the United States, Sweden, the United Kingdom,
Germany, the Netherlands) and settings (forensic psy-
chiatric, civil psychiatric, prison). Although there is
the expected variability in the findings, most research
demonstrates acceptable interrater reliability of both
the risk factors and the final summary risk judgment.

Similarly, on average, the HCR–20 demonstrates
moderate to large effect sizes with violence. Studies
have shown that the HCR–20 summary risk ratings of
low, moderate, and high risk perform as well as, or
better than, numerical (actuarial) use of the HCR–20.

The HCR–20 has been translated into 15 lan-
guages. It currently is on Version 2, and Version 3 will
be published in 2008 or 2009.

Kevin S. Douglas

See also Risk Assessment Approaches; Violence Risk
Assessment
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HEARSAY TESTIMONY

The rules of evidence regarding the admissibility of
hearsay testimony are complex, but in general, the law
treats hearsay as inadmissible evidence. A number of
exceptions to this general rule exist, however, and psy-
chologists have conducted research to examine how
jurors evaluate and use hearsay testimony in their deci-
sion making. No simple conclusions can be drawn at
this point from the research literature owing to the large
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number of variables that undoubtedly influence juror
perceptions of hearsay witnesses.

Hearsay is an out-of-court statement made by an
individual (the declarant) that is offered as evidence in
court by another individual (the witness, but referred to
here as the “hearsay witness” for clarity) to prove the
truth of the matter asserted. Repeating a declarant’s
statement in court is hearsay if the witness is trying to
convince the jury that what the declarant said is true,
whereas it would not be hearsay if the witness is trying
to show that the declarant speaks English, for example.
Concerns about the trustworthiness of hearsay arise
because the declarant was not under oath at the time of
the statement, the demeanor of the declarant while
uttering the statement cannot be observed by the jury,
and cross-examination of the hearsay witness may not
reveal shortcomings in the declarant’s statement. The
hearsay rule therefore establishes that hearsay is not
admissible except in situations where there is some rea-
son to believe that the declarant’s statement is trustwor-
thy. The Federal Rules of Evidence identify certain
exceptions that are allowed only when the declarant is
unavailable to testify (e.g., a statement made under the
belief of impending death or a statement against self-
interest), whereas other exceptions exist regardless of
the declarant’s availability (e.g., an excited utterance or
statements made for purposes of medical diagnosis).
The question of whether statements falling within these
exceptions are truly more trustworthy (and thus more
useful) to a jury than are statements currently excluded
as hearsay is one potential avenue of research that has
not yet been explored.

The vast majority of studies examining how jurors
evaluate hearsay testimony have used either college
students or adult community members as mock jurors,
although at least one study presented written question-
naires to jurors who had just delivered a verdict in an
actual case that involved hearsay. Evidence has been
presented to mock jurors in a variety of ways; fre-
quently, researchers provide participants with written
trial summaries, but other studies have used either
audiotapes or videotapes of trials or forensic interviews
in which the critical variables are experimentally manip-
ulated. Researchers have examined variables related to
the declarant (e.g., the declarant’s age), the hearsay wit-
ness (e.g., his or her relationship to the declarant), how
the declarant made his or her statement (e.g., whether a
suggestive or nonsuggestive form of questioning was
used), and when the statement was made (e.g., the
amount of time between the event and the declaration).

One basic question is whether jurors even distin-
guish between hearsay and nonhearsay evidence.
Research into how jurors evaluate hearsay evidence
began with studies comparing evidence presented by
an eyewitness with the same information presented by
a hearsay witness (therefore, the hearsay used in these
studies would have been ruled inadmissible). Results
suggest that jurors do not overvalue hearsay but
instead seem to use the information in an appropriate
way. The few studies examining the impact of judicial
instructions to disregard inadmissible hearsay have
led to mixed results regarding the instructions, but the
results are generally consistent with the finding that
hearsay is not overvalued as a form of evidence.

Many studies in recent years have focused on how
jurors are influenced by hearsay testimony that is admis-
sible either because it meets one of the standard excep-
tions to the hearsay rule or because of child hearsay
statutes adopted by many states beginning in the 1980s.
These statutes typically allow for hearsay in cases
involving a child declarant who has been the victim of
sexual abuse if a court determines that the hearsay infor-
mation is reliable. The child hearsay statutes allow for
hearsay only in cases involving sexual abuse, in part
because the prospect of testifying in court in such cases
may be especially terrifying to the child victim. Crimi-
nal defendants have the right to confront their accusers
(provided by the Confrontation Clause of the Sixth
Amendment to the U.S. Constitution), but facing the
defendant may impair the child witness and reduce the
accuracy of his or her testimony. Child hearsay statutes
allow for an adult to present the evidence to the jury
while sparing the child the trauma of testifying.

Research comparing the in-court testimony of the
child victim with some form of adult hearsay witness
testimony has yielded inconsistent findings; in some
cases, conviction rates are higher when the child testi-
fies, and in other cases the hearsay witness produces a
higher conviction rate. No consistent patterns of how
jurors evaluate hearsay have yet emerged, a fact that is
likely due to the large number of potentially relevant
variables and the relatively small number of studies
conducted to date.

Consider the special difficulties facing a juror who
is evaluating hearsay evidence. Like any other witness,
the juror must consider how believable the hearsay
witness is in terms of his or her perception, memory,
and intention (e.g., is the witness trying to deceive the
juror?). Unlike other witnesses, however, the juror
must now make inferences as to the believability of the
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declarant (who may never be seen by the juror). In
addition, the juror will need to consider the nature of
the relationship between the declarant and the hearsay
witness as well as the circumstances regarding how
and when the information was shared. Clearly, the task
of evaluating hearsay testimony is daunting for both
jurors and researchers alike.

Peter Miene and Sarah L. Shurbert

See also Children’s Testimony; Child Sexual Abuse;
Inadmissible Evidence, Impact on Juries; Juries and
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HOMICIDE, PSYCHOLOGY OF

Computed across a lifespan of 75 years, there is a 1 in
200 chance that an individual in the United States will be
murdered. The frequency of homicide and this startlingly
high statistic warrant more concerted efforts to research
the psychological underpinnings motivating homicide.
The history of the study of the psychology of homicide
is replete with theoretical shifts—some of which have
led to empirical dead ends and others to tremendous
advances. Explaining the motivations of a murderer his-
torically has been a difficult task for psychologists
because of the wide array of individual, situational, and
cultural variables influencing the development of homi-
cidal behavior. Recent psychological research includes
both theoretical and methodological advances that have
allowed for new, unprecedented insights into the psy-
chology of homicide.

Theoretical Perspectives

Several theories have been developed over the brief his-
tory of psychology seeking explanations of the patterns
of homicide. These theories have followed larger move-
ments within psychology. Movements have proceeded

from individualistic explanations of homicide in the late
19th and early 20th centuries to more environmental
explanations throughout much of the past century.
Modern theories seek to address the limitations of pre-
vious theories by accounting for a broader range of
causes of human behavior. Rather than discussing all the
theories, this entry expands on those that are particularly
influential and provides an organizational framework to
anchor and interpret the changes in these theories.

George Vold organized various theories of the mid
20th century into spiritistic and naturalistic explana-
tions. To focus on scientific explanations of human
behavior, we will not discuss spiritistic accounts of
homicide. Naturalistic explanations include those that
lend themselves to empirical scrutiny and include hered-
itary and defectiveness theories, mental deficiency theo-
ries, and mental illness theories. Hereditary and
defectiveness theories view homicide as the product of
biological and genetic causes. Mental deficiency theo-
ries argue that homicide is the product of low intelli-
gence. Mental illness theories, espoused first by
Sigmund Freud, have been better received than mental
deficiency theories. Although Freud’s psychoanalytic
theory was a starting point for explaining the psychol-
ogy behind homicide, psychoanalytic theory is now rec-
ognized as empirically barren. Freud’s influence was
lasting, however, with many later contributions reveal-
ing Freudian pedigree. Evidence of views of homicide
as the product of psychopathology is revealed by the
first study on homicide, published in 1898 in the psy-
chology journal American Journal of Insanity by
Charles Bancroft. Continuing to the present day is the
perspective of understanding homicide as the result of
pathological psychological manifestations. The theories
mentioned so far focus primarily on characteristics
internal to an individual that may influence homicidal
behavior. There was a focus on more environmental
explanations of homicide in the early to mid 20th cen-
tury, largely in reaction to the previous focus on intra-
individual explanations of homicidal behavior.

Environmental Theories

Environmental theories can be described generally as
focusing on sources or causes of homicidal behavior out-
side the individual. Examples of such theories include
socialization theories, symbolic interactionism, social
structural theories, control theory, and social ecology
theory. Socialization theories of homicide and aggres-
sion have historically been among the most popular and
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influential accounts of the motivations for homicide. The
sex difference in the commission of violent crimes—
including homicide—was one of the first and most obvi-
ous observations demanding explanation. Men are more
often than women both the offenders and the victims of
homicides. Socialization theories argue that men, more
than women, have been socialized to view aggression as
a permissible means to achieve certain ends. This differ-
ential socialization for aggressive behavior in men and
women, it is argued, can explain the greater homicide
rates among men. While this theory has been well
received within psychology, there is growing evidence
that an exclusive reliance on this theoretical position to
explain homicide patterns leads to incomplete conclu-
sions. Socialization theories push back one step many of
the most intriguing questions psychologists working to
understand homicide have tried to answer. Why are men
and women differentially socialized to behave aggres-
sively? Why are boys and girls differentially receptive to
certain aspects of environmental input? Socialization
theories cannot provide answers to such questions.
Despite the limitations of environmental theories, insight
has been gained from the research conducted by social
scientists focusing on social and cultural influences. One
notable finding reflecting the cultural and demographic
variables within cultures has resulted from research on
homicide rates across the United States.

Social scientists have identified key sociocultural
beliefs and attitudes that vary by region and have ana-
lyzed homicide rates as a function of these different
beliefs and attitudes. The Southern states in the United
States adhere more strongly to a “culture of honor”
than other regions. In the Southern states, men act
more aggressively than men in the Northern states to
protect their honor and their reputation. This differ-
ence is arguably generated by exposure to a culture in
which honor and reputation are very important in pro-
tecting resources. Of the state executions that have
occurred since 1977, 82% have occurred in the
Southern region of the United States. In addition to
these social explanations of homicide, recent break-
throughs have been made in understanding the biolog-
ical roots of homicide.

Biological Theories

Advances in technology now provide researchers
with an unprecedented window into the brain activ-
ity of murderers. These technological advance-
ments include functional magnetic resonance imaging,

electroencephalography, computed tomography, and
positron emission tomography, all of which can be
used to study neurological and neuroanatomical
abnormalities in the brains of individuals who have
perpetrated homicide. Research has shown distinct
neurological activity in individuals who have homici-
dal thoughts or who exhibit violent behaviors.

One perspective explicit in the call for integration
of biological (e.g., genetic predispositions), psycho-
logical (e.g., psychological disorders), and social
(e.g., poverty) explanations of homicide has been
aptly named the biopsychosocial perspective. There
are limitations to this theory because many of the bidi-
rectional relationships between these three metafac-
tors have not yet been fully explored. Although this is
a promising theoretical position, a wealth of new
research is yet to be conducted exploring the links
between these factors. Inherited predispositions for
particular personality disorders may influence how an
individual is perceived and treated by others. The way
an individual is perceived and treated by others pro-
vides a feedback loop, altering cognitions about rela-
tionships with others that can influence personality. In
sum, there are numerous potential pathways to homi-
cide, and we will be better positioned to expand on
these interrelationships with future research.

In many of the cases, links between abnormal cog-
nition and brain activity have been documented.
Murderers have been diagnosed with psychological
disorders such as antisocial personality disorder or
other personality disturbances, psychological stres-
sors, various types of childhood trauma, and drug and
alcohol abuse problems. Not all these psychological
disorders, however, apply to all killers. Many known
factors combine to result in individual differences in
brain patterns and cognition and complicate our under-
standing of the psychology of homicide. We believe
that insight gained from various areas of the psycho-
logical and other behavioral sciences will provide
greater clarity into the motivations and development of
homicidal thoughts and behavior. Various theories
have recently shed light on homicidal psychology in
ways that have previously escaped psychologists.

Evolutionary Perspectives

One particularly powerful theoretical perspective that
has yielded insight has been the application of evolution-
ary perspectives to the study of homicide. An evolution-
ary psychological approach to homicide is relatively new
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and allows for stronger anchoring of the psychological
sciences with the biological sciences. Evolutionary psy-
chologists argue for distinctions between various types
of homicide. Inroads into the psychology of homicide
have been made by an attempt to understand the relation-
ships between the victim and the offender. There is a
debate among evolutionary psychologists on whether
there exist evolved psychological adaptations for homi-
cide or whether homicide occurs as a by-product of
adaptations selected for in response to other sets of social
adaptive problems (e.g., sexual jealousy, same-sex com-
petition, aggression). An evolutionary psychological
approach informs us of many areas in the psychology of
homicide that have not been fully explored. If homicides
were a recurrent feature of our ancestral environment, for
example, selection would have favored antihomicide
psychological adaptations (e.g., avoid being killed,
minimize the threats posed by others). Research on the
existence of these possible evolved psychological adap-
tations is currently under way.

In many homicides, the offender and the victim are
individuals with a history of previously close romantic or
familial relationships. There are many known factors
linked with homicide among romantic partners, includ-
ing sexual jealousy and prolonged abuse of women by
their partners. These variables demand a deeper under-
standing of interpersonal relationships that can add to the
body of research informing the psychology of homicide.
A particularly dangerous time for many women comes
when they terminate a romantic relationship. From an
evolutionary perspective, this termination prompts psy-
chological adaptations in men that may have functioned
in ancestral environments to retain a mate. These adapta-
tions may prompt behavior such as vigilance over the
partner’s whereabouts, reassessment of the relationship,
or, more dangerously, stalking behavior and homicidal
rage over the termination of the relationship and a newly
established relationship with a rival male.

Among homicides occurring between parents and
children, men are more likely than women to kill their
children when the children are older, whereas women are
more likely to kill their children when the children are
younger. Many of the results of analyses of filicides fol-
low from predictions made by evolutionary psycholo-
gists. Men, relative to women, may harbor psychological
adaptations that monitor genetic relationships between
themselves and their putative children (e.g., cues such as
female infidelity and their own similarity to the child).
The features of homicides by mothers perpetrated
against children are very different from those of homi-
cides perpetrated by fathers against children. Mothers

more often than fathers kill their children because of fac-
tors related to current states (e.g., absence of investing
father, resource demands from children) or future
prospects (e.g., bias toward future children rather than
current children). Prior to the work done by evolutionary
psychologists, no research platform had identified the
presence of stepparents as a risk factor for child homi-
cide. Researchers have documented a risk factor of fili-
cide that is 100 times greater when a stepparent resides
in the household.

Siblicides account for only 1% of all homicides, but
analysis of this type of homicide has given us glimpses
into the psychology of sibships. Among siblicides, for
example, older siblings are more often the perpetrators
earlier in life. In contrast, younger siblings are more
often the perpetrators later in life—perhaps as an attempt
to secure larger portions of inheritance that might other-
wise be channeled to older siblings. Additionally, fea-
tures of the precipitating conflict within the relationship
may be revealed by the method of murder. Among sib-
lings, for example, full siblings use a less brutal method
of homicide than stepsiblings or half-siblings.

Future Directions and Integration

In addition to the theoretical strides that need to be
made in the area, there are many empirical obstacles
to be overcome. Data found in national and city-level
homicide databases often do not contain enough infor-
mation relevant for more detailed analyses of homi-
cides. These obstacles are correctable with greater
collaboration between law enforcement and social sci-
entists. Another problem with our collective under-
standing of homicide is media misrepresentations.
Those murder cases that are relatively rare (e.g.,
homicide of women and children, serial murders) are
often the cases covered the most by different media
sources. Very little is known by the public of the
actual risk factors and probabilities of homicide.

The prospect of future research on the psychology
of homicide is bright, with the overarching goal of
understanding the biological, psychological, and
social triggers producing homicidal cognitions and
behavior. More detailed pictures of the minds of
murderers will be made through the collaborative
efforts of criminologists, sociologists, anthropolo-
gists, forensic psychiatrists and psychologists, neu-
ropsychologists, clinical/counseling psychologists, and
evolutionary psychologists. With such collaborative
efforts focusing on the interplay between the biologi-
cal, psychological, and social correlates of homicide,

358———Homicide, Psychology of

H-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 358



further refinement of existing theories will lead to
future discoveries in the psychology of homicide.

Jennifer Pryor and
Richard L. Michalski

See also Antisocial Personality Disorder; Child
Maltreatment; Criminal Behavior, Theories of; Intimate
Partner Violence; Media Violence and Behavior;
Minnesota Multiphasic Personality Inventory–2
(MMPI–2); Mood Disorders; Psychotic Disorders
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HOPKINS COMPETENCY

ASSESSMENT TEST (HCAT)

The Hopkins Competency Assessment Test (HCAT)
was developed as a brief screening measure for
assessing a patient’s capacity to provide informed
consent and prepare advance directives regarding
medical treatments. As mental health clinicians have
increasingly recognized the importance of accurately
assessing a patient’s ability to provide informed con-
sent, the need for measures to quantify this ability has
grown. The HCAT represents one of the first such
efforts at developing a standardized approach to eval-
uating the capacity to provide informed consent by
providing a systematic measure of comprehension.
Although primarily used in research settings, this
measure has the potential to help inform clinical judg-
ments about decision-making competence.

The HCAT, developed by Jeffrey Janofsky, consists
of a short description of the informed consent process
and the durable power of attorney, followed by six
questions (e.g., What are four things a doctor must tell
a patient before beginning a procedure?). These ques-
tions evaluate the patient’s comprehension of the infor-
mation disclosed and yield a score ranging from 0 to
10, with scores of 3 or lower signifying inadequate
comprehension. In their validation study, Janofsky and
colleagues provided interrater reliability for the HCAT
by analyzing the ratings of two independent examiners
on a series of 16 cases. Not surprisingly, given the sim-
plicity of the scoring system, the authors found a corre-
lation of .95, suggesting a high degree of consistency in
HCAT scoring. Other forms of reliability, however,
have not been analyzed and are potentially less salient.
For example, because the clinical condition of many
patients changes over time, test-retest reliability is not
necessarily a meaningful index of scale reliability.

The content validity of the HCAT has been evalu-
ated in several research studies. For example, Jeffrey S.
Janofsky and colleagues compared the results of the
HCAT with the opinion of an experienced psychiatrist
who was not shown the HCAT results. All individuals
whom the psychiatrist considered incompetent had
received a score of 3 or less on the HCAT, whereas
none of the individuals who “failed” the HCAT were
considered competent by the psychologist (i.e., a 100%
accuracy rate for determination of competence).
Barton, on the other hand, found very little concor-
dance between HCAT scores and clinician opinions
regarding competence; however, the latter were based
on hospital records indicating that a patient had been
considered incompetent (which rarely occurred).

Subsequent studies have analyzed the association
between HCAT scores and ratings of patient functional
impairment, as well as performance on other measures
of cognitive functioning. For example, Sorger et al.
(2007) found markedly poorer decision-making abil-
ity, based on the HCAT, among elderly patients diag-
nosed with terminal cancer compared with a
physically healthy elderly sample, even after control-
ling for other group differences (e.g., age, gender, etc).
Nearly half (44%) of the terminally ill patients studied
“failed” the HCAT compared with only 6% of
an ambulatory nursing home comparison sample.
Moreover, HCAT scores were significantly correlated
with other measures of cognitive functioning including
the Mini-Mental State Exam.

Despite strong preliminary data in support of the reli-
ability and validity of the HCAT, this measure is rarely
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used in either empirical research or clinical practice.
There are numerous reasons for the limited popularity of
the HCAT. Foremost among them is the “generic”
nature of the information presented and assessed, focus-
ing on the concept of informed consent and durable
power of attorney rather than a specific treatment deci-
sion. Clinical evaluations, and much of the emerging
research on informed consent and decision-making com-
petence, focus on a patient’s ability to formulate deci-
sions, not simply comprehension of the right to make
such treatment decisions. In fact, understanding of
informed consent may have little association with the
ability to make a rational choice among a set of compli-
cated options. Without tailoring the information dis-
closed to the patient’s particular medical conditions and
treatment options, HCAT scores have relatively little
bearing on the patient’s capacity to consent to a specific
intervention. These disadvantages are likely the reason
why the HCAT has been eclipsed by the MacArthur
instruments, which are designed to assess capacity to con-
sent to treatment and research: MacArthur Competence
Assessment Tool for Treatment (MacCAT–T) and
MacArthur Competence Assessment Tool for Clinical
Research (MacCAT–CR), respectively.

On the other hand, the HCAT has several advan-
tages for clinical research, including brevity, ease of
administration, and the generic nature of information
presented. Thus, this measure can be easily adminis-
tered in the context of a battery of assessment instru-
ments (in both research and clinical settings) and is
applicable to all patients, regardless of health state or
treatment needs. In clinical settings, the HCAT may,
with further research, become a useful screening mea-
sure that can quickly identify patients who need a more
thorough evaluation. Of course, further research is
clearly needed before the HCAT gains acceptance as a
useful clinical or research instrument. For example, a
comparison of the HCAT with more focused measures
of decision-making capacity, such as the MacArthur
instruments, would help clarify the relationship
between the general comprehension of informed con-
sent and the specific decision-making abilities that typ-
ically form the basis of such evaluations.

Barry Rosenfeld and
Rebecca A. Weiss

See also Capacity to Consent to Treatment; MacArthur
Competence Assessment Tool for Clinical Research
(MacCAT–CR); MacArthur Competence Assessment
Tool for Treatment (MacCAT–T)
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HYPNOSIS AND

EYEWITNESS MEMORY

The use of hypnosis to enhance the memory of a wit-
ness to a crime often results not only in some addi-
tional accurate recall of information about the event
but also in the incorporation of additional misinforma-
tion into the witness’s memory of the event and a gen-
eral increase in his or her confidence in the veracity of
recall. Research has shown that hypnosis increases the
amount of information that is recalled about an event.
This effect often occurs with other techniques also,
such as the cognitive interview. When techniques such
as hypnosis and the cognitive interview are used to
enhance a witness’s memory, the amount of new
information recalled turns out to be a mixture of accu-
rate and inaccurate information. Furthermore, once
accurate and inaccurate information get mixed into a
coherent narrative, the witness is typically not very
good at distinguishing those aspects of the story that
are true from those that are false. The additional infor-
mation will make the narrative the witness is trying to
construct more coherent, and his or her confidence in
it will increase. The witness’s memory has not been
refreshed. A more coherent narrative has been con-
structed that the witness feels is a more accurate rep-
resentation of the event he or she is being encouraged
to remember.
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Admissibility of Hypnotically
Refreshed Testimony

The problems associated with hypnotically refreshed
testimony have been recognized in hundreds of deci-
sions by American courts. In 1987, the U.S. Supreme
Court considered the admissibility of hypnotically
refreshed testimony in Rock v. Arkansas. Following the
per se exclusionary rule, the trial judge in this case
determined that the hypnotically refreshed memories of
the defendant were inadmissible. There was a growing
trend in state courts at the time toward total exclusion of
hypnotically refreshed testimony. In Rock v. Arkansas,
the Supreme Court acknowledged that the possibility for
contamination of the witness’s memory increases signif-
icantly when attempts are made to hypnotically refresh
the witness’s memory; however, the court determined
that the per se exclusionary rule cannot be applied if in
doing so a defendant is denied his or her constitutional
right to testify. State courts that have to deal with this
kind of testimony generally recognize the problems
associated with it and often apply the per se exclusion-
ary rule to the hypnotically refreshed testimony of wit-
nesses other than the defendant. Those courts that do not
follow the per se exclusionary rule are usually willing to
allow hypnotically refreshed testimony only if certain
safeguards have been adhered to in the conduct of the
hypnotic interview.

Theories of Hypnosis

A number of different theories have been proposed
regarding the nature of the hypnotic experience and its
relation to the behavior of the hypnotized subject. There
are several characteristics of the hypnotic state that dis-
tinguish it from the normal waking state. Ernest Hilgard
has proposed the following list: increased suggestibility,
enhanced imagery and imagination, subsidence of the
planning function, and reduction in reality testing.
Hilgard contends that hypnotic phenomena often reflect
a split in consciousness. It appears that the experience of
the hypnotized subject is dissociated from the subsys-
tems of control that are regulating the subject’s percep-
tions and behavior. The major alternative to this point
of view is sociocognitive theory. The emphasis in
sociocognitive theory is on the social psychological
relationship between the hypnotist and the subject.
According to this theory, there is no need to propose that
the subject has entered into some kind of trance state or
that some kind of split in consciousness has occurred;

the hypnotized subject is engaged in the performance of
a role in a social situation that is largely under the con-
trol of the hypnotist. Hilgard acknowledges the funda-
mental importance of the social psychological aspect of
hypnotic phenomena, but he contends that changes in
consciousness occur when a subject is hypnotized that
cannot be accounted for by efforts on the part of a com-
pliant subject to please the hypnotist. In their theory of
dissociated control, Erik Woody and Kenneth Bowers
propose that hypnotized subjects are in a state temporar-
ily like that of patients with frontal lobe damage.
According to their theory, the perceptions and behavior
of the hypnotized subject are under the regulation of
lower-level subconscious systems that are not being
monitored by the frontal lobe executive.

If hypnotized subjects process information primarily
at a subconscious level, then the kinds of rules that are
applied in the evaluation of information by hypnotized
subjects are likely to be very different from those applied
in the conscious rational analysis of information.
Seymour Epstein has provided considerable support for
the idea that much of the information processing that
occurs in our everyday lives consists of rapid evaluations
of environmental stimuli that depend largely on subcon-
scious schemata associated with emotionally significant
past events. What we might have with hypnosis is an
exaggeration of this aspect of normal experience. If the
subconscious experiential system dominates information
processing during hypnosis, then what may occur is not
that missing material gets dragged up from the uncon-
scious to fill in the gaps in memory but that the gaps in
memory are filled in with plausible information that is
suggested either directly or indirectly during the hyp-
notic interview. It turns out that hypnosis tends to pro-
duce this kind of effect whenever the subject is required
to produce a narrative reconstruction of a highly emo-
tional event. In studies that employ stimuli of low emo-
tional impact, hypnosis does not produce an increase in
the amount of information recalled. Furthermore, it is
with free recall that we see the effect of hypnosis on the
amount of information recalled; when specific questions
are asked or when the subject is asked to decide between
various alternatives, responses are restricted so that the
tendency to produce more is not revealed.

Research Findings

Some individuals are more susceptible to hypnosis than
others, and there has been a good deal of research
devoted to the investigation of the individual differences
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involved. Subjects who score high on tests of hypnotic
susceptibility are generally more suggestible than
those who are not very susceptible to hypnosis.
Hypnotically susceptible individuals have also been
found to have greater capacity for sustained atten-
tional focus; they process information more rapidly
and more easily, and they have a more active imagina-
tion and a more active fantasy life. It appears that the
experiential system is particularly active in individu-
als who are highly susceptible to hypnosis. Subjects
who are high in susceptibility to hypnosis appear to be
particularly prone to accept misleading information,
especially when the hypnotic interview is conducted
by a trained hypnotist. Disturbingly, this is the situa-
tion where the greatest inflation of the subject’s confi-
dence in the accuracy of his or her memory is likely to
occur also.

Subjects who are highly susceptible to hypnosis can
be easily led to construct vivid and detailed false mem-
ories of childhood experiences in situations that are
analogs to the clinical interview when various memory-
enhancing techniques are used, including hypnosis,
guided mnemonic restructuring, and visualization
instructions. These kinds of results are particularly rel-
evant to the courtroom battles based on repressed mem-
ories of childhood sexual abuse. Studies of hypnotic
age regression show that hypnosis and other memory-
enhancing techniques can produce fantastic memories
of fictional events, such as vivid and detailed memories
of the hospital environment the day after birth. Michael
Nash and his colleagues were able to hypnotically age
regress hypnotically susceptible subjects back to an
event that allegedly occurred when they were 3 years
old. The instructions that were used produced memo-
ries in the majority of subjects of a transitional object,
such as a teddy bear, which when checked against the
memory of the mother often turned out to be false.
Subjects continued to believe in these false memories
when they were questioned about them subsequently in
a normal waking state. Thus, vivid and detailed memo-
ries of childhood events that never actually occurred
can be produced with hypnotic age regression; how-
ever, Nash found that it does not appear that hypnotized
subjects in these studies are transformed to a childlike
state of mind.

The degree to which sexual trauma during childhood
interferes with the victim’s memory of the event or
series of events is not a question that lends itself to
experimental analysis. Even with the more general
question of the effects of arousal on the memory of a

witness, there are limits to the degree of stress that the
subjects in our experiments may be exposed to. When
staged events are used to examine the effect of high lev-
els of arousal on a witness’s memory of the perpetrator
of a crime, it is generally found that arousal has a debil-
itating effect. During emotional events, the attention of
the witness is often focused on those aspects of the envi-
ronment that have the greatest significance for his or her
well-being, such as a weapon used by the perpetrator in
the commission of a crime. The evidence suggests that
due to poorer encoding of target features during these
kinds of events, the witness’s ability to recognize the tar-
get in a subsequent lineup will be impaired.

When hypnosis is used to refresh a witness’s mem-
ory of an emotional event, pressure is placed on the
witness to remember aspects of the event that were not
initially processed very well, if at all. Research has
found that hypnotized witnesses do not perform any
better on photographic lineups than witnesses who
have not been hypnotized. Instead, the hypnotized
witness may become particularly susceptible to cues
that direct attentional focus to a particular individual
in the lineup, leading in some cases to misidentifica-
tion of an innocent suspect. Staged-event studies have
also revealed that the level of anxiety experienced by
a witness during a staged event is negatively corre-
lated with the degree of confidence subsequently
expressed by the witness in a decision he or she has
made about the presence of the perpetrator in a lineup.
This finding has important implications regarding the
cohesiveness of memories of highly emotional inci-
dents. Regardless of the actual accuracy of a witness’s
recollection of a stressful event, if he or she is less
confident about it, then there is an increase in the
probability that misinformation will be incorporated
into the witness’s recollection of the event when he or
she is questioned about it. Several studies on the
effects of hypnosis on memory have produced results
consistent with this hypothesis. After exposure to
emotionally arousing stimuli, subjects with high lev-
els of hypnotic susceptibility showed an increased
tendency to fill in the gaps in their memories while
under hypnosis, taking information suggested by the
hypnotist or confabulating on their own.

Robert K. Bothwell

See also Cognitive Interview; Eyewitness Memory; Postevent
Information and Eyewitness Memory; Reconstructive
Memory; Repressed and Recovered Memories
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365

IDENTIFICATION TESTS, 
BEST PRACTICES IN

Perhaps the ultimate form of eyewitness evidence is
the identification of a suspect from a live or photo
lineup, as opposed to more general information pro-
vided by a witness, such as a verbal description of an
event. Best-practice recommendations in this area are
based on a combination of some good procedures used
by law enforcement for decades, sound logic and prob-
ability theory, basic psychological principles, and ded-
icated psychology–law research. The primary goal of a
good identification procedure is to let the witness’s
memory be the basis of his or her decision, rather than
any implicit or explicit influences that derive from
either the procedure used or the nature of the lineup
itself. And, of course, the desired outcome of a good
procedure is to secure either an accurate identification
of a guilty suspect or a “Don’t know” or “Not there”
response if the actual offender is not in the lineup.

There are at least four techniques for obtaining an
identification from an eyewitness, and most of the best-
practice procedural recommendations apply in all of
them (as opposed to filler-selection issues, for example,
which don’t apply for at least one of the techniques).
The two techniques that have received the most atten-
tion by researchers and the legal community, and are
the primary focus of this entry, are live lineups (also
known as identification parades in the United Kingdom
and some other countries) and photo lineups (also
known as photo arrays or photo spreads and sometimes
called a “6-pack” in the United States, in reference to
the most common number of photos used). The other

two procedures are the field identification procedure
(often called a “showup”), in which just one individual
is shown to a witness, usually soon after an event has
occurred and within close proximity to the scene, and
the in situ procedure, in which a witness is asked to
view a group of individuals in a relatively informal set-
ting, such as the lobby area of a police station or a pub-
lic location that a suspect is known to frequent, such as
a bar or a place of employment.

The showup is thought by most eyewitness
researchers, and some courts, to be “inherently sug-
gestive,” and few researchers would recommend it as
a best-practice technique. The two most obvious
potential advantages of a showup are that a potentially
dangerous person could be detained on the basis of a
positive identification, often with the aim of protect-
ing a person who might be revictimized otherwise,
and that an innocent suspect could be quickly exoner-
ated. The showup procedure is included as a legiti-
mate option in the U.S. National Institute of Justice
(NIJ) document “Eyewitness Evidence: A Guide for
Law Enforcement,” published in 1999, and the
Wisconsin Department of Justice’s “Model Policy and
Procedure for Eyewitness Identification,” released in
2005. Despite the situations in which the potential
advantages of a showup might outweigh the otherwise
prudent decision to conduct either a live or a photo
lineup with nonsuspect fillers, the best practice-rec-
ommendation is to think of a lineup as the default pro-
cedure. It is not unreasonable, for example, to expect
that law enforcement can use current and near-future
technology to construct an electronic photo lineup at 
a crime scene using a digital image of a suspect 
who was found in the vicinity and benefit from the
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immediacy associated with the showup and the safe-
guards associated with a lineup.

The relatively informal in situ identification proce-
dure tries to take advantage of a naturally occurring sit-
uation where a witness gets a chance to observe a
suspect when the suspect does not know that he or she
is being observed for that purpose. As mentioned, this
often happens when a suspect is casually waiting in a
police station regarding an incident, usually with a
number of other people, and a witness to the incident is
asked to look through a door or window to see if he or
she recognizes anyone. Although this technique has
received little attention in the eyewitness research liter-
ature, the legal community typically accepts the results,
as long as the basic principles of the more common and
formalized procedures discussed below are included.
Also, it is common that a more formal identification
procedure will follow if an identification is made.

Viewing mug shots could also be construed as an
identification procedure, but the phrase identification
test implies that the police have a suspect in mind and
that they are “testing” their hypothesis that the suspect
is the offender (as opposed to testing the witness’s
memory per se). A mug shot viewing is typically used
when the police do not yet have a suspect, so they
show potentially hundreds of photos of people who
have been arrested in the past for a similar crime
and/or who match a general description of the
offender. The result of a mug shot viewing could be a
relatively positive identification from an eyewitness,
but typically, the procedure just helps to narrow down
what the witness remembers about an offender (e.g.,
“He had beady eyes like Number 55, long blond hair
like Number 132,” etc.).

Finally, a witness could be asked to work with a
sketch artist to create a likeness of the offender, or use
a facial composite system, but these procedures are
more in the realm of witness recall as opposed to an
identification test.

Constructing the Lineup

This aspect of identification procedures has received
the most attention from eyewitness researchers, and
several of the issues are addressed in detail in separate
entries. A prototypic lineup consists of one suspect and
at least five known-innocent fillers (variously called
distracters, foils, stand-ins, shills, and other terms).
Known innocent means that the police have no reason
to believe that the person could have committed 
the crime in question, as opposed to meaning that the

person has never committed a crime in general. The
logical power of this single-suspect lineup is that the
identification of anyone other than the suspect is a
“known error,” because that person could not have
committed the crime. At that point, the police need to
consider several possibilities—the suspect is not the
offender, the witness’s memory is not sufficient to rec-
ognize the offender if he or she is present, the
offender’s appearance is sufficiently different from the
way he or she appeared at the time of the crime so that
the witness cannot recognize the offender, or perhaps
the witness is reluctant to identify the offender even if
he or she is present.

The number of fillers is not as important as the
degree to which the fillers serve to make the lineup
unbiased against the suspect, yet they should not be so
similar to one another and the suspect that it becomes
very unlikely for even a witness with a good memory
of the offender to recognize the offender if he or she is
present. The best-practice recommendation here is that
fillers be chosen based on their match to the witness’s
description of the offender, as opposed to their match
with the suspect’s actual appearance, with certain log-
ical qualifiers. Suppose, for example, that a witness
describes an offender as White, male, 30–35 years old,
and with a distinctive feature, such as an “insect tattoo
on his right cheek.” Suppose further that the suspect in
the case has a spider tattoo in the correct location. The
other lineup members should also be White, male,
30 to 35 years old, but they need only have an “insect
tattoo” on their right cheek (a bee, a scorpion, or even
different kinds of spiders) in order to qualify as good
fillers. Requiring the fillers to have the identical spider
tattoo or covering up the suspect’s tattoo and the cor-
responding spot on the fillers’ faces serves only to
remove a potentially useful memory cue for the wit-
ness to recognize the offender if he is in the lineup.

Instructions to the Witness

The most common instruction, recommended by eye-
witness researchers since the early 1980s, is “The
offender may or may not be present.” The logic of this
instruction, supported by empirical research, is that it
provides witnesses with a “None of the above” alter-
native and counters to some extent any tendency of the
witness to assume that the police wouldn’t be bother-
ing with an identification procedure if they didn’t
have the “right” person. This tendency might lead to
witnesses guessing or choosing someone they don’t
feel very confident about, which is a primary concern
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because it is of course possible that the suspect is in
fact not the offender. The NIJ Guide for Law
Enforcement goes a step further on this specific point
and includes the additional instruction, “It is just as
important to clear innocent persons from suspicion as
to identify guilty parties.”

At this point, it is important to discuss the poten-
tially confusing use of the terms suspect and offender in
this context. Many law enforcement agencies have
actually changed their wording of the caution that the
offender may or may not be present to read that the sus-
pect may or may not be present, most often with a well-
intentioned motive not to bias witnesses, but that
wording change is not a legitimate substitution. It is just
that suspect has become a more acceptable term to use
for many people in law enforcement and the media
when referring to offenders. Television viewers are
exposed to this tendency on a regular basis on shows
where a person is on videotape driving at well over the
speed limit on the wrong side of the road, crashing into
other cars and sometimes attempting to run down or
shoot at police officers, all the while being referred to
as “the suspect” by the narrator (just saying “the driver”
would solve the problem). Granted, in some cases, the
term refers to the fact that the driver is suspected of
being involved in the bank robbery that initiated the
chase, but it can blur the line between describing a per-
son who by all reasonable standards is currently com-
mitting a crime (an offender) versus someone who has
been apprehended after a crime has occurred as a pos-
sible candidate for the offender (a suspect). It also
comes up when the media report that the “police are
looking for two suspects in the case; the first suspect is
described as male, White, average build,” when they
really mean to say that the police are looking for two
offenders, the first of whom matches that description.
Suspect would only work in that example if there’s
some reason to believe that the crime did not really
occur. Of course many law enforcement policies—and
the NIJ Guide, for example—do use an appropriate
alternative for offender, such as “the person who com-
mitted the crime.”

There are other important points to include as
instructions for witnesses prior to participating in an
identification test, detailed in the NIJ Guide, the
Wisconsin Model, and other sources. In some cases,
the relevance of a particular instruction depends on
the particular procedure used, but one that deserves
special attention concerns witnesses’ confidence in
their decision. Eyewitness researchers are in general
agreement that it is crucial to get some expression of

witness confidence at the time of the identification
decision, instead of relying on what is provided at
trial, often many months later. The concern is that a
witnesses’ experiences after making an identification
might influence their confidence, most likely in an
upward direction. These experiences can range from
the unavoidable implication that the witness has iden-
tified the suspect, when the witness is summoned to
testify at the trial against that suspect (now the defen-
dant), to something subtle, such as a smile or a nod, to
something explicit, such as “Good, you’ve picked the
right person!” Therefore, it is recommended that wit-
nesses be told prior to viewing the lineup that they are
expected to state, in their own words, and not neces-
sarily on a scale of some kind, how certain they are of
their decision and that this confidence rating be
obtained prior to any kind of feedback from the per-
son conducting the lineup, subtle or otherwise.

Conducting the 
Identification Procedure

Almost all the research on procedure concerns photo
and live lineups. The instructions for the showup and in
situ procedures are the most important part, assuming
reasonable safeguards against influencing a witness to
say “Yes” or “No” in the case of the showup and
against choosing a particular person in the case of the
in situ procedure. The most recommended safeguard
for all identification tests, except the showup (where it
is not possible), is the double-blind procedure, the
rationale for which is to avoid unintentionally influenc-
ing the witness’s decision and, thereby, the outcome of
the lineup procedure. In general, a double-blind lineup
can be accomplished in one of at least two ways: The
person conducting the lineup does not know who the
suspect is and/or cannot see which photo or person the
witness is viewing or discussing at any particular time.
In practice, it can be difficult if not impossible to con-
duct a live lineup in such a way that the administrator
cannot see the lineup members, so the only reasonable
option is usually to have another person administer the
lineup. With a photo lineup, however, there are at least
two ways for a person who knows the suspect to con-
duct the procedure in a double-blind fashion (assuming
a sequential presentation, as detailed below). The first,
low-tech, approach is to randomize the position of the
photos (but ensuring that the first photo is a filler) and
then use folders or envelopes to conceal the photos until
the witness views them, at an angle (or with some sort
of small obstruction) that blocks the administrator’s
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view. This way, if the witness says something like
“Number 4 looks a lot like the person I saw,” the lineup
administrator does not know whether the witness is
referring to the suspect or a filler photo. The relatively
high-tech approach is to use a computer to administer
the lineup, with built-in randomization and with the
screen positioned in such a way that the administrator
can’t see it. In fact, there are computer applications
available to construct and present the lineup and record
the procedure.

The other major recommendation is to present the
members of a lineup one at a time (a sequential lineup),
as opposed to all at once (a simultaneous lineup), and
that the sequential presentation be done in a very par-
ticular manner (not just one at a time). The rationale for
the sequential lineup is that it reduces the tendency of
witnesses to choose the person from the lineup who
looks most like the offender they saw (a relative judg-
ment strategy), as opposed to choosing a lineup mem-
ber only if he or she matches the witness’s memory
trace for the offender beyond some threshold level (an
absolute judgment strategy). Of course, if the suspect is
the offender, then the outcome from both strategies
should be the same, but in the case where the suspect is
not the offender, the relative judgment strategy can
increase the chance of that person being chosen.

There is some criticism about the recommendation
for a sequential procedure, based largely on the con-
cern that the rate of witnesses accurately identifying
guilty suspects might be lower. There are, in fact,
some data showing that the rates for choosing sus-
pects can be lower overall with the sequential proce-
dure, but it is difficult if not impossible to determine
if that means guilty people are being identified less
often—the lower rate might mean that fewer innocent
suspects are being chosen. Also, it has been argued
that some of the “accurate” choices of guilty suspects
from simultaneous lineups are essentially lucky
guesses, which are less likely to occur with the
sequential technique, and that lucky guesses are not a
legitimate route to justice. So the best-practice recom-
mendation is to use a double-blind, sequential proce-
dure. Step-by-step details are available in the NIJ
Guide and the Wisconsin Model.

Recording the Procedure

Ideally, the entire identification procedure would 
be video- and audiotaped. The camera(s) should 

be positioned such that the witness and the photos or
persons in the lineup are viewable, and a microphone
that can pick up any of the witness’s spontaneous
utterances should be used. This recommendation is
not made with the intent of monitoring the conduct of
the person administering the lineup but to capture the
procedure and outcome in a way that provides as
much information as possible, especially the confi-
dence statement. In fact, most eyewitness researchers
consider what happens during the identification pro-
cedure as the only relevant information, as opposed to
what the witness says about it at trial. As mentioned
previously, computers are ideal for administering the
double-blind photo lineup procedure, with digital
cameras that record directly to a disc or a hard drive,
and for monitoring decision times and the order in
which the photos were displayed.

John Turtle

See also Computer-Assisted Lineups; Confidence in
Identifications, Malleability; Double-Blind Lineup
Administration; Lineup Filler Selection; Lineup Size and
Bias; Mug Shots; Showups; Simultaneous and Sequential
Lineup Presentation
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INADMISSIBLE EVIDENCE, 
IMPACT ON JURIES

What is the impact on juror verdicts of inadmissible
evidence that surfaces in the courtroom and of judicial
instruction to disregard such information? This ques-
tion has been addressed in laboratory research by
attention to its two component parts. First, the
research establishes that the presence of inadmissible
evidence has a significant impact on juror verdicts in
line with the evidentiary slant of the information: The
level of guilty verdicts rises with pro-prosecution evi-
dence and decreases with pro-acquittal evidence.
Second, the research demonstrates that once inadmis-
sible evidence is present, a corrective judicial admoni-
tion does not fully eliminate the impact of the
inadmissible information.

These conclusions come from a 2006 meta-
analysis that summarized 175 experimental tests,
from 48 studies and 8,474 research participants.
Confidence in the findings is strengthened by the
demonstrated convergence of data from multiple inde-
pendent labs; 42 research teams contributed to the
data set, no more than 6 tests coming from any one
lab. Ninety-one percent of the tests involved criminal
cases. Civil and criminal cases showed similar effects.

The greatest number of laboratory tests involve
inadmissible evidence that favors the prosecution in
criminal cases. When research participants heard
problematic pro-prosecution evidence and were admon-
ished to disregard it, the conviction rate was 10%
higher than a no-exposure control group. Of addi-
tional interest is the finding that exposure to contested
evidence that was subsequently ruled admissible
accentuated that information, raising conviction 
rates 34% above the control group and significantly
strengthening the impact of that evidence beyond its
original influence.

Inadmissible evidence violates due process, and
legal evidentiary standards dictate that a curative
instruction is appropriate to minimize the risk that 
the jury is misled by the unacceptable information.
Psychologists posit that jurors are likely to follow the
prescribed corrective action only if motivated and able
to do so. Research shows that jurors do attempt to use
information in a fair manner and to align their decisions
with the judge’s instructions. However, juror motiva-
tion also may be affected by reactance—resistance to a

judge’s admonition when it is seen as constraining
effective deliberation—unless the judge can offer a
clear and compelling reason as to why the information
is unreliable or irrelevant to the case. Jurors may resist
giving up information that they find probative.

Even when they are motivated to do so, jurors’ abil-
ity to effectively purge inadmissible evidence from
their decision making is questionable. At times, the
problem may be one of disentangling an inadmissible
element from a broader coherent “story” that has
developed in the juror’s mind and of separating out
any inferences that grow from that bit of evidence.
Contamination of a juror’s knowledge by inadmissible
evidence may be exacerbated by simple source confu-
sion: As the trial proceeds, jurors may misremember
the origin of a piece of information—for example,
nonevidentiary pretrial publicity versus testimony 
evidence—or fail to recall whether it is legally admis-
sible. In addition, contested evidence is likely to
become salient to jurors, and the judge’s subsequent
instruction to disregard the information may produce
what researchers refer to as a “white bear effect”—an
inability to not think of the “white bear” once the
thought is forbidden.

Recent experimental research demonstrates that
judges, like jurors, have difficulty ignoring inadmissi-
ble evidence. Specifically, the decisions of a sample of
265 judges in simulated cases were shown to be
affected by nonevidentiary information from pretrial
settlement proposals, conversations protected by
attorney-client privilege, prior sexual history of a rape
victim, prior convictions of a plaintiff, and defendant
cooperation with the government. An impact on deci-
sions was apparent even when the judges were
reminded or they determined that the information was
inadmissible. This sample of judges, however, was
able to disregard information obtained in violation of
a defendant’s right to counsel and as the outcome of a
search when deciding on probable cause issues.

Directed forgetting of inadmissible evidence prompts
a very difficult cognitive task. Research firmly demon-
strates the failure of judicial instruction to effectively
eliminate jurors’ use of inadmissible evidence, particu-
larly in the absence of a good reason for rejecting the
information. Far less research has addressed potential
solutions to this problem. Jurors do respond to spe-
cific procedural information that they can understand 
and appreciate. Therefore, remedies may be found 
in the addition of up-front (pretrial) direction, clear 

Inadmissible Evidence, Impact on Juries———369

I-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 369



explanations during trial admonitions, and reinforcing
charges at the end of the trial. Lessons from broader
memory research suggest that any means to intercept
errant information before or at the time it is encoded
into memory is likely to be more successful than an
attempt to remove the inadmissible evidence after it is
merged into memory. Jury deliberation also may be
expected to limit the influence of inadmissible evi-
dence; however, few studies have addressed this spe-
cific hypothesis. The research and legal communities
will benefit from future research that attends to creative
solutions for the problem of inadmissible evidence.

Nancy K. Steblay

See also Juries and Judges’ Instructions; Pretrial Publicity,
Impact on Juries; Story Model for Juror Decision Making
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INSANITY DEFENSE, JURIES AND

The insanity defense is one of the most controversial
legal defenses in the U.S. legal system, as demon-
strated through the constantly evolving insanity laws
and the public response to insanity cases. There is
extensive evidence to suggest that juror attitudes, pre-
conceived notions, and case-relevant biases and
beliefs affect their judgments in insanity defense
cases. Research provides strong support for the find-
ing that negative attitudes toward the insanity defense
have a robust effect on mock jurors’ verdict decisions.
Additionally, there is evidence that jurors, rather than
relying on instructions and legal definitions, tend to
rely on their own commonsense notions of what is
considered sane and insane and to use these in deter-
mining their verdicts. At the same time, a number of
other factors, such as the severity of the crime, char-
acteristics of the perpetrator, and knowledge levels,
may moderate the relationship between attitude and

verdict, and these factors warrant further investiga-
tion. This entry briefly examines the evolution of
insanity law, jurors’ attitudes to and knowledge of the
insanity defense, the influences on jurors’ insanity
verdicts, and the role of experts in insanity trials.

The insanity defense can be raised in criminal cases
when a defendant has a mental illness that interferes
with his or her capacity for criminal responsibility. The
concept underlying the insanity defense is that it is fun-
damentally unfair to hold a person responsible for a
crime when he or she lacks the capacity to form intent
because of a mental illness. The idea that certain defen-
dants should not be held responsible for their actions
due to their mental state has been well established for
centuries, starting with the “wild beast” test of the
1700s. Since then, the law has struggled to establish
guidelines as to what constitutes insanity. This has led
to a constantly evolving standard in these cases.

The changing standards for insanity reflect the 
difficult nature of the defense. The M’Naghten test,
established in 1843, held that defendants were not
responsible for their actions if they could not tell that
their actions were wrong at the time they were com-
mitted. This test was subsequently criticized because it
put heavy emphasis on the cognitive aspects of right
and wrong but failed to take into consideration 
the issue of the defendant’s volitional control. The
M’Naghten test underwent many changes, each alter-
ing the balance of emphasis between the cognitive and
volitional underpinnings of insanity and also changing
the definitions of these concepts. Some of the stan-
dards currently in use include the M’Naghten test; the
M’Naghten test with an allowance for the defendant
having an “irresistible impulse”; the Durham or “prod-
uct” rule, requiring only that the crime be the product
of a mental illness; the American Legal Institute stan-
dard, which includes both cognitive and volitional rea-
sons for insanity, and the Insanity Defense Reform Act
of 1984, which includes only the cognitive element
and requires the mental illness to be severe. Many of
these changes in standards were in response to highly
publicized insanity defense cases in which the verdicts
were viewed unfavorably by the public. The most
influential of these cases was the trial of John Hinkley
for the attempted assassination of President Reagan.

Juror Decision Making 
in Insanity Cases

The changes in the law described above have resulted in
multiple insanity standards, which raises the question of
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how jurors will respond to these variations and if they
are able to distinguish among them. The standards that
jurors are supposed to use in any specific insanity
defense case are delivered to the jurors via jury instruc-
tions. Research has investigated jurors’ responses to
these various standards as presented in jury instructions.
This research has shown that jury decision making is not
substantially affected by the standard that is used or by
variations in jury instructions. Additionally, jurors who
are given instructions and those who are given no
instructions do not seem to significantly differ in their
decisions. Whether a standard is present and, if so,
which type of standard is used appears to have little
effect on jurors’ ultimate decisions, even though the
standards are based on very different legal notions. This
should not be interpreted to mean that jurors do not take
the instructions into consideration when they are delib-
erating, nor does it indicate that they do not take their
duties seriously. Some scholars suggest that jurors inter-
pret insanity cases based on their commonsense under-
standing of mental illness and of the defense itself. It is
argued by Norman Finkel (1988) and others that jurors
may not distinguish among the varying standards
because they rely on their own interpretation of insanity
when judging the appropriateness of the defense.

If jurors are basing their decisions in insanity cases
in part on their commonsense understanding of the
defense, it is important to determine what this com-
monsense understanding might be. Michael Perlin has
written extensively about the common misunderstand-
ings that might be relied on in decision making in
insanity cases. He identified eight “myths” that drive
public perceptions of the insanity defense. These
myths include the belief that the insanity defense is
overused, defendants who plead insanity are usually
faking, the insanity defense is used almost exclusively
in cases that involve violent crimes, pleading not
guilty by reason of insanity (NGRI) is a strategy used
by criminal defense attorneys to get their clients
acquitted, there is no risk to the defendant who pleads
insanity, trials involving an NGRI defense almost
always feature “battles of the experts,” NGRI acquit-
tees spend much less time in custody than do defen-
dants convicted of the same offense, and NGRI
acquittees are quickly released from custody. Perlin’s
myths are examples of the flawed knowledge about
insanity that exists in the public domain. Each of these
myths has been refuted by empirical findings from
multiple sources. However, this misinformation has
the potential to negatively influence jurors’ considera-
tion of the insanity defense in specific cases.

In addition to the faulty knowledge that prospective
jurors might have, jurors may also have preexisting
attitudes about the insanity defense that could affect
their decision making. Surveys as well as experimen-
tal studies have revealed that people hold strong neg-
ative attitudes toward this defense. Many prospective
jurors report viewing the insanity defense as a loop-
hole in the legal system through which dangerous
mentally ill people could reenter society or by which
truly guilty criminals who were not mentally ill could
be acquitted. In addition, people perceive the insanity
defense as one that is too frequently used as well as
abused. Research also indicates that negative attitudes
about mental illness are largely fueled by this misin-
formation about mental illness. For example, people
have a tendency to overestimate the number of defen-
dants who plead insanity and who are acquitted by
reason of insanity, while they tend to underestimate
the period of confinement for insanity acquittees. The
relationship between insanity knowledge and attitudes
is such that more accurate knowledge is related to
more favorable attitudes.

Negative attitudes have been shown to decrease
jurors’ willingness to consider and to render NGRI
verdicts. Research indicates that attitudes toward
mental illness and the insanity defense exert signifi-
cant influence on mock jurors’ verdicts in insanity
cases, even more so than the case facts. Jurors with
negative attitudes are far less likely to render NGRI
verdicts. Attitudes toward the death penalty are also
related to decision making in insanity cases. Jurors
with positive attitudes toward the death penalty are
crime-control oriented, tend to hold negative attitudes
toward the insanity defense, and are significantly less
willing to render NGRI verdicts.

Another focus of research on the origins of potential
jurors’ beliefs about the insanity defense has been in the
study of insanity prototypes, or the concept of the typi-
cal insanity defendant. In several prototype studies,
researchers have found that jurors’ notions of insanity
included extreme impairments at the time of the offense
as well as extreme psychosis. They tended to inflate
symptoms of psychosis, as well as portray the offender
as extremely violent. These prototypes could produce
expectations about defendants in insanity trials that
could in turn affect decision making, although there has
been little research on this phenomenon.

Once a trial in which insanity is claimed begins, it
is the responsibility of the jurors to assess the evi-
dence presented to them and the viability of the insan-
ity defense in that case. Research has investigated the
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impact of varying case facts on decision making in
insanity cases. Mock jurors seem to construe case
information differently depending on their prior
beliefs and attitudes. As noted above, there is a ten-
dency for jurors in insanity defense cases to rely more
on their own notions of insanity than on the facts of
the case. The type of mental illness can be influential,
and much research has focused on schizophrenic
defendants. Some case facts are also influential in
insanity verdicts. For example, some research has
found that defendants who had been more reckless,
committed more gruesome crimes, and behaved with
premeditation were found guilty more often.

Research has also investigated the impact of the
personal characteristics of the jurors themselves. The
importance of personal contact with mental illness
(either through a personal experience or that of a rel-
ative or a friend) has been examined, with mixed
results. For example, contact with people with mental
illness has a somewhat positive effect on attitudes
toward mental illness. Studies have shown that college
students who had direct interactions with people suf-
fering from depression or psychosis made more posi-
tive attributions about the causes of these illnesses. On
the other hand, some research has found that those
suffering from mental illnesses were less accepting of
others who had mental illnesses. Juror gender has also
been found to exert an influence on verdict in a lim-
ited number of studies; there is some indication that
females may be more accepting than males of the
insanity defense and of mental illness as a factor in
determining criminal responsibility.

Expert Witnesses and 
the Insanity Defense

Expert testimony is typically proffered in trials where
the defendant is raising an insanity defense. The typi-
cal successful insanity defense requires a showing of
significant mental illness or impairment through expert
testimony. The role of experts in insanity defense trials
is somewhat unique. There has been substantial con-
troversy about the role of expert psychological testi-
mony in insanity defense trials, and some have
advocated doing away with experts in these cases. The
law places a number of constraints on experts in insan-
ity trials. Psychologists in most instances testify about
a diagnosis for the defendant and the symptoms asso-
ciated with that diagnosis, and they give their opinions
regarding the defendant’s ability to understand the

difference between right and wrong. However, after
the Hinkley case, the Federal Rules of Evidence were
amended to disallow expert mental health testimony
on the ultimate issue—whether or not the defendant
was sane or insane at the time of the alleged offense.
This decision was left to the trier of the fact. Limited
research has examined the effect of expert testimony in
general or of ultimate opinion testimony on juror deci-
sion making. A consistent finding is that the ultimate
opinions proffered by experts do not have a significant
effect on decision making, contrary to the concerns
underlying their prohibition.

Jennifer Groscup and Tarika Daftary
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INSANITY DEFENSE

REFORM ACT (IDRA)

The Insanity Defense Reform Act (IDRA), passed by
Congress in 1984, imposed a uniform standard for
legal insanity that applies in all federal trials in which
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the defense is raised; it also established the burden of
proof in such cases.

Although criminal law is primarily the province of
the individual states, the federal government has inde-
pendent jurisdiction to prosecute criminal activity that
concerns the federal government. In 1984, all the states
and the federal criminal law had some version of the
insanity defense, but the federal criminal code did not
contain an insanity defense. Instead, each of the courts
of appeal in the 11 federal judicial circuits had judicially
adopted an insanity defense that applied in that circuit.

Ten of the 11 circuit courts of appeal had adopted
the American Law Institute’s Model Penal Code
(MPC) insanity defense, which permits acquittal by
reason of insanity if

at the time of [the crime] as a result of mental disease
or defect [the defendant] lacks substantial capacity
either to appreciate the criminality (wrongfulness) of
his conduct or to conform his conduct to the require-
ments of law. (MPC, Sec. 4.01(1))

One circuit still used the traditional M’Naghten test,
which permitted acquittal if the defendant, as a result
of mental disorder, did not know the nature and qual-
ity of his or her act or did not know that it was wrong.

In 1982, John W. Hinckley Jr. tried to assassinate
President Ronald Reagan. Reagan survived, and
Hinckley was charged with the federal crime of
attempted murder of the President. Hinckley raised
the defense of legal insanity. The case was tried in the
federal district court in the District of Columbia,
which had adopted the MPC test quoted above, which
placed the burden of proof on the prosecution to prove
beyond a reasonable doubt that the defendant was not
legally insane. A jury found Hinckley not guilty by
reason of insanity.

The unpopular verdict unleashed widespread criti-
cism of the insanity defense in Congress and in many
state legislatures, especially of the “loss-of-control”
prong of the MPC test. There were many proposals to
abolish the insanity defense, including from the
Reagan Justice Department. Five state legislatures did
abolish the insanity defense, although in one, the state
Supreme Court held that abolition unconstitutional.
The American Medical Association favored abolition,
but the American Bar Association and the American
Psychiatric Association opposed abolition on the
grounds that it would lead to unfair results and that it
was unnecessary to protect the public.

Many of the criticisms of the insanity defense were
unfounded. For example, the defense has not let large
numbers of defendants “beat the rap.” In fact, few
defendants have succeeded with an insanity defense,
and if those successful were not genuinely criminally
responsible, then it would have been unjust to blame
and punish them. Moreover, the arguments that all
criminal defendants with severe mental disorder at the
time of the crime were criminally responsible were
morally and logically unpersuasive.

The Justice Department abandoned its call for abo-
lition, and Congress decided to retain the insanity
defense. The IDRA created a uniform insanity test
applicable in all federal criminal trials in which the
defense is raised. The test is as follows:

It is an affirmative defense to a prosecution under
any Federal statute that, at the time of the commis-
sion of the acts constituting the offense, the defen-
dant, as a result of a severe mental disease or defect,
was unable to appreciate the nature and quality or the
wrongfulness of his acts. Mental disease or defect
does not otherwise constitute a defense.

The IDRA also placed the burden of proof on the
defendant to prove by clear and convincing evidence
that he or she was legally insane.

The legal insanity test created is similar to the tra-
ditional M’Naghten test and thus is narrower than the
MPC test, which had been “blamed” for Hinckley’s
acquittal. Criticisms of loss-of-control tests convinced
lawmakers that they were unwise, and such a test was
not included. Moreover, the federal test uses the
phrase “unable to appreciate,” which suggests that this
is a bright-line, all-or-none, question, whereas the
apparently more forgiving MPC test points to “lack of
substantial capacity.” Whether this wording difference
makes a difference in practice is not clear.

Like M’Naghten, the federal test focuses on the
defendant’s understanding of the nature and quality of
the act or its wrongfulness. The test is apparently
broader than M’Naghten, however, because it uses the
defendant’s lack of “appreciation” rather than lack of
“knowledge” as the operative criterion, and many
think that appreciation includes an affective as well as
a cognitive component. Whether this criterion is
broader in practice is an open question. The test is also
apparently narrower than M’Naghten because it
explicitly requires that only a severe mental disease or
defect will support a successful insanity defense.
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Again, whether this restriction narrows the test in
practice is an open question because few defendants
suffering from less serious mental disorders were pre-
viously found not guilty by reason of insanity.

Perhaps the most important part of the IDRA was
placing the burden of proof on the defendant, which
makes it harder for the defendant to succeed. Placing
the burden of proof on the defendant is constitutional
because legal insanity is an affirmative defense rather
than part of the definitional criteria for criminal
offenses, and the Supreme Court has held that the
prosecution must only prove the definitional criteria
beyond a reasonable doubt. Jurisdictions are therefore
free to impose the burden of proof for affirmative
defenses on the defendant.

Later empirical research has confirmed that plac-
ing the burden of proof on the defendant is more 
successful in hindering insanity acquittals than nar-
rowing the standard for legal insanity itself. This
innovation is often criticized as unfair because it cre-
ates too much risk that a defendant who is genuinely
legally insane will nonetheless by convicted, but it is
constitutional, and Congress shows no inclination to
change this rule.

The last sentence of the federal test quoted above
has generally been interpreted by lower federal courts
to mean that in federal criminal trials, evidence of
mental disorder can also be used to negate the mental
state required by the definition of most crimes, mens
rea. Negation of mens rea using mental abnormality
evidence is not considered an affirmative defense, so
this interpretation is not inconsistent with the legisla-
tion. The Supreme Court held in Clark v. Arizona
(2006) that jurisdictions are under no constitutional
obligation to permit defendants to use evidence of
mental disorder to negate mens rea, but most federal
courts do permit this as a result of statutory interpreta-
tion of the IDRA.

Stephen J. Morse
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INSTITUTIONALIZATION AND

DEINSTITUTIONALIZATION

As recently as the mid-20th century, the U.S. public
mental health system consisted largely of the state
hospitals. These hospitals, originally constructed for
the humane asylum and “moral treatment” of those
deemed mentally ill, had evolved into overcrowded,
understaffed, and inadequate responses to the general
welfare burden of society. Since that time, there have
been many attempts to change the world of psychi-
atric treatment, including the use of medication and
deinstitutionalization. Unfortunately, most of the
efforts to change the treatment of persons with mental
illness have not been successful. Although policymak-
ers have promised changes in the current mental
health system, meaningful changes are not going to
happen until it is realized that community-based care
is necessary and there is no “quick fix.” For deinstitu-
tionalization to be successful, there must be ade-
quately funded community alternatives—other than
jail, prison, homelessness, or early death—for indi-
viduals diagnosed as mentally ill.

Historical Progression 
of Hospitalization of 

Persons With Mental Illness

Through the first half of the 20th century, state hospi-
tals provided care, housing, employment (usually
unpaid), and social control of people deemed unable
to meet life’s daily demands. Mental illness, alco-
holism, mental retardation, advanced age, or chronic
somatic illness, or a combination of these factors,
were all reasons for admission. The census nationally
peaked at 553,000 in 1955 and is today less than 10%
of that number.

The evolution from small pastoral asylum to large,
multiburdened institution—Pilgrim Psychiatric Center
in New York had more than 14,000 patients in 1955—
was less the result of a conscious, articulated social
policy than a drift in policy by a relatively young
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nation struggling with immigration, urbanization,
poverty, disability, and industrialization.

By the 1950s, several factors had combined to alter
this approach to serious mental illness. First, institu-
tional abuses became widely publicized, resulting in
the creation of the Joint Commission on Mental
Illness and Health in 1955. Six years later, this com-
mission was to produce recommendations for a com-
munity mental health system in a book titled Action
for Mental Health (1961).

Second, in 1952, the world of psychiatric treatment
was to change profoundly with the development of the
antipsychotic drug Thorazine (chlorpromazine) by
Henri Laborit. The introduction of this drug meant
that many people with serious mental illnesses could
control their symptoms with medication.

Third, the Civil Rights Movement began to gather
momentum. Initially focusing on persons of color,
civil rights attorneys eventually turned their attention
to other disenfranchised populations, including people
with mental disabilities. Court decisions such as
O’Connor v. Donaldson (1975) reinforced the liberty
interests of psychiatric patients and limited the goal of
involuntary hospitalization to prevention of harm, as
opposed to the alleged best interests of the patient.

Eventually, these pressures resulted in the passage
of the Mental Retardation Facilities and Community
Mental Health Centers Construction Act in 1963. The
bill was passed with optimism and fanfare and
promised that high-quality mental health services in
the community would be less expensive and more
effective than hospital care. However, these promises
were never kept.

Meanwhile, the cost of institutional care began to
rise dramatically. In part, this too was due to the
efforts of civil rights attorneys and federal courts.
Eventually, large class actions such as Wyatt v.
Stickney resulted in court-mandated improvements in
institutional care, which dramatically increased staffing
requirements and costs.

Deinstitutionalization

There was insufficient provision for the comprehensive
needs of both discharged patients and future generations
of people with serious mental illnesses. These needs—
housing, social support, employment—were largely
neglected in the early decades of deinstitutionalization.
Treatment services were expanded but were often
focused on those with less severe mental illnesses.

In many ways, the decades since the massive dein-
stitutionalization of the 1960s and 1970s have been
devoted to repairing the flaws of that era. Community
support systems and supportive housing were gradu-
ally increased—although demand vastly outstrips sup-
ply in every state. The growth of the family movement
and consumer empowerment movement brought new
advocacy to the needs of those attempting to manage
and recover from severe mental illness.

The results of our nation’s implementation of dein-
stitutionalization have been mixed. A recent study
found that people with serious mental illness are
dying 25 years earlier than the general population.
Between one-fourth and one-third of America’s 2.3
million homeless persons have a serious mental ill-
ness, such as schizophrenia, bipolar disorder, or major
depression. Furthermore, 6% to 20% of the nation’s
more than 2 million incarcerated people are estimated
to have a serious mental illness. The high prevalence
of mental illness in local jails and state prisons even-
tually became known as the “criminalization” of men-
tal illness.

Yet when deinstitutionalization is done thought-
fully, the results are impressive. In Vermont, Courtney
Harding and her colleagues found that linking com-
prehensive rehabilitation programs, housing, and clin-
ical support to hospital downsizing produced positive,
measurable results: Over half the patients 30 years
later were productive, living independently with little
social impairment, and over two-thirds were function-
ing “pretty well.”

Implications for the Future

There are many lessons to be drawn from the flaws
and triumphs of deinstitutionalization. The first is that
public policy implemented without consultation with
those directly affected—patients and their families in
this case—can lead to major folly.

A second lesson is the danger of overpromising.
Policymakers overestimated the impact of medication
alone, ignoring the need for housing, social support,
and an empowered, productive role for patients, all of
which are essential to the recovery process.

Finally, society needs to learn that today there is no
quick-fix or inexpensive solution to devastating, severe
mental illness. Hospitals cost more than community
services, but coordinated, comprehensive systems that
include treatment, housing, empowerment, social 
support, and employment are also costly. Convincing
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taxpayers to support such a system remains a major
challenge.

Like it or not, community-based care is here to
stay. The costs of hospital care remain prohibitive, and
although some states have relaxed civil commitment
statutes, in general, long-term hospital treatment
remains targeted only at those with the most disabling
conditions. Increasingly, the necessity for long-term
hospital care is being questioned for anyone who has
not committed a serious crime.

However, as our public policy remains committed
to community living for persons with serious mental
illness, the gap between needs and resources must
continue to shrink. Alternatives to jail, prison, home-
lessness, and premature death must be funded and
implemented if deinstitutionalization is to keep its
lofty promises, and there is much work yet to be done.

Joel A. Dvoskin, James Bopp,
and Jennifer L. Dvoskin

See also Civil Commitment; Mental Health Law
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INSTRUCTIONS TO THE WITNESS

The instructions given to a witness prior to the presen-
tation of a lineup have an important influence on how
the witness views the identification task and how the
witness makes a decision whether to make an identifi-
cation or whom to identify.

Biased Versus Unbiased Instructions

Because the suspect in the lineup may be innocent, it
is important that police officers instruct the witnesses

that the actual perpetrator may or may not be in the
lineup and that they are not obligated to make an iden-
tification. Because these instructions are unbiased
with respect to the presence or absence of the perpe-
trator, they are typically called unbiased instructions.
In contrast, instructions that explicitly state or imply
that the perpetrator is in the lineup and that the wit-
ness should make an identification are called biased
instructions.

It is not surprising that biased instructions result in
more identifications. Witnesses who are led to believe
that the perpetrator is in the lineup and that it is their
“job” to identify him or her make more identifica-
tions. The question, of course, is whether they make
more correct identifications or more false identifica-
tions. As simple as the question is, it does not have a
simple answer. Some studies have shown that biased
instructions lead to increases in both correct and false
identifications, and some studies show only increases
in false identifications with little or no change in cor-
rect identifications.

The consistent increase in false identifications
arises because biased instructions lead to more identi-
fications, and if the perpetrator is not in the lineup
(i.e., the suspect is innocent), then any identification
made by the witness will be an error. The most criti-
cal errors, of course, are the false identifications of the
innocent suspect. The proportion of identifications of
the innocent suspect (rather than one of the foils—i.e.,
an innocent person in a police lineup) depends on the
composition of the lineup.

The question remains: Is there variation in the out-
comes for correct identifications? Some of the variation
is likely due to ceiling effects. Considering only those
lineups in which the perpetrator is present, if the identi-
fication rate is fairly high under unbiased instruction
conditions, then it cannot increase very much under
biased instruction conditions. Consequently, the correct
identification rate cannot increase very much either.

However, the variability in correct identification
rates cannot be explained by ceiling effects alone.
Results showing an increase in the overall identifica-
tion rate (when the perpetrator is in the lineup), with no
increase in the correct identification rate, suggest that
the biasing effect of the instructions is not simply to
lower the witness’s decision criterion. Instead, in
studies showing this pattern of results, the biasing
instructions may induce witnesses to change their deci-
sion rule or change the way they compare the lineup
members with their memory. Another explanation
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arises from the reasons why witnesses do not identify
the perpetrator in the first place. If witnesses who are
presented with a lineup that includes the perpetrator do
not make any identification, it may be because their
memories are quite distorted and inaccurate, such that
if they are biased to make an identification, it is very
likely that one of the lineup fillers will be a better
match to their (distorted) memory of the perpetrator
than the perpetrator himself (or herself).

Unbiased Instructions and 
Biased Lineup Administrators

Police officers may sometimes give witnesses a mixed
message by reading an unbiased instruction but then
follow that instruction with various encouragements
and nudges, suggesting that they should make an iden-
tification and even who they should identify. Even
seemingly innocuous comments to “take your time” or
“look at each photograph carefully” can convey to wit-
nesses that they should make, rather than not make, an
identification. Other forms of prompting can direct
witnesses as to whom to identify. The point here is that
police officers can essentially “undo” their unbiased
instructions with biased nudges and prompting.

The prompting may be explicit, or it may be quite
inadvertent. Consider, for example, a police officer
who knows that the suspect is in Position 4 and is
quite certain that the suspect is the perpetrator. If the
witness states, “Number 3 looks familiar,” should that
be considered an identification of Number 3 or a case
of the witness thinking out loud? Because the police
officer knows that Number 3 is a filler, he or she may
interpret the witness’s comment as thinking out loud
and say something like “Take your time.” Because of
such interpretation problems, it is recommended that
the police officer administering the lineup be blind to
the identity and position of the suspect in the lineup.

Change-of-Appearance Instruction

It is also common to instruct witnesses, prior to the
presentation of a lineup, that people can change their
appearance. The perpetrator, as pictured in a photo-
graph, may have lost or gained weight, grown or
shaved a beard, and so on. (A booking photograph
used in a photo lineup may have been taken years
before or years after the witnessed crime.)

What effect does this instruction have? There is
considerably less research on the effects of the

appearance-change instruction than the “may or may
not be present” instruction. However, one study by
Steve Charman and Gary Wells showed that the
appearance-change instruction had only one effect—
to increase false identifications. They suggested that
the appearance-change instruction may function to
make witnesses more lenient and to decrease their
decision criterion. What has not been shown is that the
appearance-change instruction serves its presumably
intended purpose of increasing the likelihood of cor-
rect identifications of perpetrators who have, in fact,
changed their appearance.

Steven E. Clark and Anne K. Cybenko
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INTERDISCIPLINARY

FITNESS INTERVIEW (IFI)

The Interdisciplinary Fitness Interview (IFI) is a semi-
structured assessment device designed to help examin-
ers explore systematically the domain of psycholegal
abilities associated with adjudicative competency.
Originally developed by Stephen Golding and Ronald
Roesch for a National Institute of Mental Health
(NIMH)–sponsored comparative validity study of
methods of assessing competency, the IFI was devel-
oped on the basis of three assumptions. First, the
Competency Assessment Interview, which was the
most promising and articulated assessment device
available at the time, was outdated and did not include
many of the psycholegal abilities associated with adju-
dicative competency that emerged from an extensive
review of competency case law and research. Second,

Interdisciplinary Fitness Interview (IFI)———377

I-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 377



an approach was needed that stressed the possible, but
not automatically assumed, linkage between psy-
chopathology and incapacity. Third, an assessment
approach needed to reflect the highly contextualized
nature of adjudicative competence.

As originally designed and tested, the IFI manual
stressed the linkage and contextual aspects of compe-
tency assessment and emphasized the importance of
these aspects of competency evaluation by including
both attorneys and forensic mental health profession-
als in the interview and evaluation process (hence the
term interdisciplinary). It was a good, but impractical,
idea. In the NIMH-funded pilot project, attorneys
proved to be able to contribute in a meaningful and
reliable fashion to the competency appraisal, but
implementing their routine involvement proved diffi-
cult for financial and logistical reasons. In its modern
form, the revised version (IFI–R) is designed so that
the forensic examiner provides the linkage based on
extensive training, knowledge of the legal issues, and
consultation with both defense and prosecution about
the particular context of a given case. The IFI–R is
also designed to include a more extensive linkage
analysis and includes additional psycholegal abilities
associated with more modern competency cases.
Thus, the IFI–R, in addition to the traditional compe-
tency domains, also focuses on competencies associ-
ated with the decision to proceed pro se or to plead
guilty, the competency to comprehend and appreciate
rights during a custodial interrogation, and the iatro-
genic effects of medication.

The IFI–R organizes 35 specific psycholegal 
abilities associated with adjudicative competency into
11 broad domains. Thus, the IFI–R spans the entire
domain of competency-related psycholegal abilities,
ranging from fundamental issues such as understand-
ing the prosecutor’s adversarial role, through common
competency concerns such as the ability to communi-
cate relevant information to counsel, to higher-order
decisional competencies such as the ability to make a
reasoned choice of defense options. Special compe-
tency considerations that arise in the context of psy-
chotropic medications, such as deficits in psycholegal
abilities induced by such treatments and treatment
refusal, are also addressed.

For each psycholegal ability, the IFI–R guides
examiners through suggested inquiries meant to explore
the linkage, if any, between psychopathological symp-
toms or cognitive deficits and impairment in each
domain. While each psycholegal ability can be “scored”

as to degree of impairment, the inherent idiographic
nature of the instrument means that the scores are
specifically not designed to be summed into a “compe-
tency score” but rather are meant to guide a forensic
examiner’s structured judgment. Subsequent research
across various competency assessment instruments has
demonstrated the validity of this assumption.

The IFI–R has not been thoroughly examined from
an empirical perspective. The original NIMH develop-
mental and validational studies found that the IFI items
were scored with good to excellent interrater reliability.
Furthermore, competency judgments based on the IFI
aligned very well with both independent assessments by
a “blue-ribbon panel” and court judgments. However, it
should be pointed out that these results were obtained
with a group of interviewers who received intensive
training in both the logic and the methodology of the IFI
as well as a detailed review of relevant case law. When
untrained examiners’ evaluations (using unstandardized
methods) are “coded” according to the IFI–R domain/
subdomain scheme or when untrained examiners are
provided the IFI–R format without training and super-
vision, their assessments of individual domains or sub-
domains are quite unreliable. Thus, the IFI–R is meant
to be used by highly trained and experienced forensic
examiners. It has been favorably reviewed in terms of its
conceptualization and its usefulness in guiding forensic
competency assessments. Most research on the concep-
tualization of the IFI–R (i.e., using a contextualized
semistructured interview to examine the linkage
between psychopathology and articulated psycholegal
ability domains) has been conducted with the Canadian
cousin of the IFI–R, the Fitness Interview Test–Revised
(FIT–R).

Unlike most other competency evaluation methods
and procedures, the IFI–R and its Canadian cousin,
the FIT–R, are the only procedures that have been
examined with respect to their comparative validity in
a real-world context. Most other competency instru-
ments have been validated by showing that scores on
the instrument are significantly different in groups
adjudicated as incompetent versus those judged com-
petent. Although such contrasted group designs do
provide informative data, they are relatively weak
tests of construct validity.

Stephen Golding

See also Competency, Foundational and Decisional;
Competency Assessment Instrument (CAI); Competency
Screening Test (CST); Competency to Stand Trial;
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Evaluation of Competence to Stand Trial–Revised
(ECST–R); Fitness Interview Test–Revised (FIT–R);
MacArthur Competence Assessment Tool for Criminal
Adjudication (MacCAT–CA)
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INTERROGATION OF SUSPECTS

The interrogation of those suspected of wrongdoing,
although of great importance to society, has not been
researched extensively compared with other crucial
topics in psychology and law. Effective interrogation
(and therefore the prosecution and possible convic-
tion) of guilty persons is of obvious and high rele-
vance to this encyclopedia, as is the successful
interviewing of those suspects who are, in fact, inno-
cent. A number of different approaches to interroga-
tion have been adopted in various countries around the
world. Some involve a pressurizing, dominating, and
possibly coercive approach; others involve a more
humane approach. Research on what really happens in
police interviews and on how interviewees view these
experiences forms the background for consideration
of the strengths and weaknesses of these respective
approaches.

In many countries, the interrogation of suspects has
had a strong focus on the obtaining of confessions.
Although this may be, in general, a useful approach,

some psychology-law scholars have emphasized that
false confessions do occur. Also, if the primary aim of
interrogation is seen as the obtaining of a confession
rather than an account from the suspect (which may
include a confession), then it may be difficult to be
sure that the confession is reliable. Psychological
research has been helping the police forces in some
countries to reassess how best to interview suspects.

The Reid Technique

In the United States (and many other countries),
extensive guidance on how to interrogate suspects has
largely come from a book (now in its fourth edition)
written by John Reid and colleagues. This book advo-
cates a two-phase approach. In the first phase, the
interviewer seeks to obtain relevant information from
the suspect. If during this phase the suspect does not
either confess/admit to the crime or provide sufficient
information to substantiate his or her innocence,
or appears to be lying, then the second phase 
commences. During this phase, which is more of an
interrogation than an interview, the interviewer is rec-
ommended to use a variety of tactics (involving a
stepped approach) to get the (now presumed guilty)
suspect to confess.

A major criticism made by some psychologists
regarding this approach is that the symptoms/cues of
deception/truthfulness that it recommends to be used to
determine if suspects are lying have not been found to
be valid by the many published studies on cues to lying.
Indeed, recent research suggests that focusing on such
cues could impair lie/truth-detection performance.

What Really Happens 
in Police Interviews?

Very few published studies exist regarding the actual
effectiveness of the two-step approach. A seminal
paper published in 1996 was based on 9 months of
fieldwork with a large police department in the United
States, during which the researcher sat in on more
than 100 interviews with suspects (and observed
another 60 that had been recorded on videotape). He
found that the police used many of the interrogation
tactics recommended in relevant publications. These
he categorized into positive incentives (which suggest
that the suspect will benefit/feel better if he or she
confesses) and negative incentives (which suggest that
the suspect confess because no alternative course of
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action is sensible). He concluded that the following
techniques were very commonly used:

• Undermining suspects’ confidence in their denial 
of guilt

• Offering justifications for their behavior
• Confronting suspects with fabricated evidence of

their guilt

Some of the findings of this ground-breaking 1996
study were taken by others (along with their own read-
ing of relevant guidance publications) to indicate that
(a) police interviewing of suspects was a confronta-
tional and accusatory process that purposely involved
the application of considerable psychological pressure
and (b) some of the recommended Phase 2 steps
raised ethical questions (e.g., the discouraging/
preventing of denials).

In the United Kingdom, a similar, if smaller, 1980
observational study found that among the tactics used
were the following:

• Pointing out the futility of denial
• Minimizing the seriousness of the offense
• Manipulating the suspect’s self-esteem
• Pretending that the police were in possession of more

evidence than was, in fact, the case

In light of (a) this research finding, (b) some
courts’ decisions and judges’ comments regarding
inappropriate tactics and procedures being used, and
(c) considerable media concern about the police inter-
viewing of suspects, the government in England and
Wales brought in legislation that from 1986 sought to
discourage the use of unduly oppressive interviewing
tactics (which could result in a confession not being
deemed “voluntary”) and required that all interviews
with suspects be fully recorded (e.g., on audiotape).

Around this time, police forces in England and
Wales were also becoming aware of research on
detecting deception (some conducted by officers them-
selves, usually as part of their university studies) that
was making it ever clearer that generally applicable,
valid behavioral cues to deception are unlikely to exist.

The audiotaping of interviews with suspects (rou-
tine since 1986) set the scene for a series of studies
conducted in the late 1980s to analyze these. Such
studies found that while few interviews were now
unduly oppressive, the extent and level of interview-
ing skill was not high. For example, a common tactic

was to inform suspects (truthfully) at the outset of the
evidence against them. If such evidence was strong,
many such suspects confessed. However, if the evi-
dence was weak or moderate, many suspects did not
readily confess when informed of the evidence against
them. Analyses of the tape recordings revealed that
when confessions did not occur in these situations,
many police officers seemed not to know what to do
next. (They would have been fully aware that the rel-
evant legislation precluded undue pressure.) The pri-
mary tactic of revealing the evidence bears similarity
to the first phase of the two-phase approach advocated
in the United States (and many other countries).
However, if this did not work, many British police
officers seemed unaware of what could be done in
Phase 2.

Reform of Techniques

As soon as the research analyzing the tapes revealed
this problem, the Association of Chief Police Officers,
with support from the government, set up a working
party to design new training and philosophy regard-
ing the interviewing of suspects. This working party
based their recommendations (which were adopted)
on the fundamental realization that there are many
essential similarities between the effective interview-
ing of suspects and the effective interviewing of 
witnesses/victims. For example, both need to be
designed to encourage the interviewee to talk on rel-
evant topics using methods prescribed by the law and
various conventions on human rights. Thus, from
1992 on, all police officers in England and Wales had
to undergo new training programs (the extent of
which was determined by their job role) in what was
termed investigative interviewing. The emphasis 
now was on “skills,” in particular skills relevant to 
(a) encouraging interviewees to provide accounts
(including those that could corroborate a confession
provided early in the interview) and (b) strategically
(in a planned/prepared way) disclosing evidence
(piece by piece) at appropriate points in the interview
that would encourage the interviewee to provide
more information and demonstrate to the interviewee
that what he or she has said (or failed to confirm)
contradicts the evidence.

Only a limited number of (relatively large) studies
have been conducted/published that have analyzed
interviews conducted by police officers who have
received this new form of training. Among the major
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findings regarding interviews with suspects are the
following:

• Although most make good efforts to encourage the
suspects to give an account, few seemed good at
building rapport.

• Use of leading questions and overtalking were rela-
tively rare.

• Challenging what the suspects said did occur in most
interviews, but this was often done poorly.

• Most interviewers did purposely provide, near the
end of the interview, an opportunity for the suspect to
correct or add to the officer’s summary of what the
suspect had said.

• Few interviews breached the law. (Of course, the offi-
cers who conducted these interviews did not know that
later they would be analyzed in a research project.)

• The tactics of “intimidation,” “situational futility,”
“minimization,’’ and “maximization” (which would
be of great concern to both psychologists and the
courts) never or almost never occurred.

Even in interviews assessed as skilled (in terms of
what the interviewer did and how this seemed to affect
the suspects), however, some of the skills deemed
important by police officers themselves were rarely
present (e.g., empathy/compassion, flexibility, pauses/
silences). Nevertheless, almost all interviewers, even
those who were less skilled, now successfully avoided
releasing to the suspect all the evidence/information at
the beginning.

Suspects’ Views

Until fairly recently, the only information available
from suspects about their interrogation/interviews
were anecdotes. However, 2002 saw the publication of
a pioneering Swedish study (conducted by a former
police officer) of a large sample of (subsequently con-
victed) suspects’ views about the police interviewing
they had experienced. Many indicated via a postal
questionnaire that their interviewers displayed impa-
tience, condemning attitudes, and a lack of empathy—
which the researcher classified as a “dominating”
style. However, other suspects reported experiencing a
more “humane” approach, and it was these whose
confession rate was higher. This crucial finding could
call into question the routine use of a dominating
style. However, interviewee denial could cause a dom-
inating style.

Importantly, subsequent research in Canada and
Australia on suspects’ views can be taken to confirm
the Swedish finding. In Canada, a large number of
men in a maximum security prison, 45% of whom had
confessed to the police, filled in a number of question-
naires. When asked what motivates suspects not to
confess, the inmates indicated that “the negative atti-
tude of the police officer” and “lacking confidence in
the police officer” were among the most important
factors. The researchers also examined which of the
inmates’ questionnaire responses actually related to
whether they had confessed or not and found that 
suspects’ perception of the strength of the evidence
against them was significant.

The research in Australia asked convicted sex
offenders what interviewers should do to increase the
likelihood of a genuine confession. Their responses
included being compassionate, neutral, clear, and hon-
est and not making false accusations. When asked
what would make confessions less likely, the most
common response was officer aggression.

In light of research at the psychology-law interface
(e.g., on police interviewing), a number of European
countries have decided that their police officers be
trained in what they call the “British approach.” While
this approach may have a positive effect not only on
minor criminals, who make up the vast bulk of police
suspects, but also on major criminals (e.g., of the
types studied in Sweden, Canada, and Australia),
research on its effectiveness with the most dangerous
perpetrators, such as terrorists, is not available.
However, those who interview/interrogate suspects
will want to be fully aware of what psychology and
the law have to say.

Ray Bull

See also Behavior Analysis Interview; Detection of
Deception in Adults; False Confessions; Reid Technique
for Interrogations; Videotaping Confessions
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INTIMATE PARTNER VIOLENCE

The phrase intimate partner violence encompasses a
pattern of psychological and emotional abuse, physical
abuse, sexual abuse, and stalking between past or pre-
sent intimate romantic partners. Scientific and clinical
evidence indicates that intimate partner violence can
result in a plethora of mental health and physical mal-
adies due to ongoing patterns of abuse within relation-
ships, and those most at risk of victimization are
women and their children. This entry reviews the inci-
dence and definition of intimate partner violence, the
risk factors, and the effects of violence on both victims
and perpetrators. Interventions for such abuse now cut
across multiple public and private sectors (criminal/
civil justice systems, the health care system, child ser-
vices, battered women’s shelters, etc.), and mental
health professionals must know how to negotiate such
systems in order to help victims and their children.
Various prevention and intervention strategies are
described below. Finally, current issues concerning
intimate partner violence include the controversies sur-
rounding batterer treatment, the unintended conse-
quences of contemporary changes in the law (e.g.,
mandatory/preferred arrest), and the recent increase in
effective yet damaging manipulation of criminal, civil,
and family court processes by batterers.

Incidence of Intimate 
Partner Violence

According to the latest reports from the United Nations
and the World Health Organization, intimate partner
violence extends across class, culture, ethnicity, and
nationality and results in devastating physical and
financial costs to individuals, families, and communi-
ties across the globe. In the United States, it is esti-
mated that nearly 5.3 million incidents occur each year
among women 18 years or older, and 3.2 million occur
among men. Fortunately, most intimate partner vio-
lence assaults within the United States are relatively
minor and are limited to pushing, grabbing, or slapping.

Nevertheless, intimate partner violence results in nearly
2 million officially reported injuries and 1,300 deaths
each year, with the overwhelming majority of perpetra-
tors of such severe violence being men and the major-
ity of victims being women. Even so, most intimate
partner violence incidents are not officially reported to
the authorities, and the Centers for Disease Control
Injury Center estimates that only about 20% of intimate
partner sexual assaults/rapes, 25% of physical assaults,
and 50% of stalkings against women are reported.
Thus, most authorities agree that available data nation-
wide are gross underestimates of the problem.

Defining Intimate Partner Violence

Research points to the importance of societal factors
that influence individual and collective perceptions of
the abuse. For some intimate partner violence victims,
the abuse is perceived as a normal part of relationships
and is not defined as criminal behavior. For many per-
petrators, the abuse is perceived as the correct and
most effective way to get their needs met within an
intimate romantic relationship. This should not be sur-
prising, because intimate partner violence has only
recently been defined as criminal behavior. During the
Civil Rights Movement in the United States during the
1960s and 1970s, intimate partner violence was
named and brought out from behind closed doors.
Prior to that time, violence between partners was
viewed as private business and not a place for the state
to intervene. Battered women’s shelters and rape cri-
sis centers sprang up across the country and are now
located within every major metropolitan area in the
United States. Due to the work of women’s rights
advocates, intimate partner violence is now defined as
a crime worthy of police intervention and prosecution,
similar to assaults that might occur on the street
between strangers. Every state in the union now has
some form of intimate partner violence law on the
books (often referred to as “domestic violence” in the
statutes), and many states now also include stalking
within these laws. In addition, most states no longer
require intimate partners to be married or living
together for these laws to apply. Based on variation by
state, a complex set of laws protecting intimate part-
ner violence victims now exist (ranging from civil
protective orders to mandatory/preferred arrest at the
scene), and perpetrators can no longer abuse their
partners with impunity.

Physical abuse is now defined as any act that is
physically aggressive or violent against another, from
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slapping or shoving, up to and including homicide.
Unfortunately, some of the best-known and widely
used measurement tools (e.g., the Conflict Tactics
Scale) do not differentiate between mild forms of such
aggression and that which results in intimidation, coer-
cion, and control, not to mention severe injury or
death. Sexual abuse is defined as any sexual behavior
that is imposed on another without that person’s full
consent, from sexual imposition or fondling up to and
including rape. Psychological or emotional violence is
defined as behavior meant to intimidate, control, and
coerce. This would include things such as threats to
harm, put-downs and insults, monitoring of actions,
control of the environment, and inducing fear in others.
Often, psychological violence will overlap with stalk-
ing behavior, such as following, tracking down, leav-
ing unwanted phone calls at work or home, contacting
coworkers or friends and family, and other unwanted
contacts after being told to stop. As noted above, mild
violence such as pushing, grabbing, or slapping is the
most common form of intimate partner violence in the
United States, leading some to label such actions as
“common couple violence.” These types of actions are
reported about equally by both men and women.
However, serious forms of intimate partner violence
that result in patterns of abuse over time, coercion and
control, sexual assault/rape, stalking behavior, injury,
and homicide are overwhelmingly perpetrated by men
(about 85–95% of all perpetrators). This latter type of
intimate partner violence has been labeled by some as
“intimate terrorism” or “battering” and constitutes a
severe public health problem. As will be shown below,
the primary perpetrators of such battering behavior are
overwhelmingly male, while the victims are over-
whelmingly female.

Risk Markers

While it is well-known that intimate partner violence
is underreported, those incidents that are severe
enough to come to the attention of public and private
social service agencies (the police, hospitals, shel-
ters, etc.) suggest that most victims are women, most
perpetrators are men, and most are relatively young
(15–39 years of age). In terms of ethnicity, some
suggest that people of color are more likely to be
involved in intimate partner violence than Caucasians.
However, when socioeconomic status is controlled,
these racial patterns tend to disappear. For instance,
when one compares police and emergency room pat-
terns with those found in more private services such

as battered women’s shelters or advocacy centers,
public services seem to be used more often by those
in poverty, while the more private services seem to
be accessed by those who reflect the racial/ethnic
proportions found in the general population. Thus, it
is safe to say that intimate partner violence cuts
across all races and ethnicities and is most likely to
come to the attention of the criminal justice system
within the context of poverty and the risks that are
associated with being poor.

Substance use has also been shown to be a risk
marker, and some researchers have suggested that
intoxication lowers inhibitions and increases impul-
sivity, thus leading to a higher propensity for violence
of all kinds (not just intimate partner violence); 
however, research has shown that substance use is cor-
relational and not causal.

The single largest, repeatable risk marker for bat-
tering is being a man within our culture, leading many
to suggest that the problem is largely one of patriar-
chal gender socialization concerning intimate rela-
tionships. Indeed, a recent national survey revealed
that cohabiting with a man, whether in a heterosexual
or a homosexual intimate relationship, was a much
stronger risk marker for victimization than cohabiting
with a woman. Others, however, reject this hypothesis
because women can also be primary perpetrators.
Nevertheless, severe intimate partner violence remains
overwhelmingly a male problem.

Men who have been abused in childhood or wit-
nessed violence in parents or caregivers are at higher
risk of becoming a batterer in the teen years and adult-
hood than those who have not. Conversely, women
who have been abused in childhood or witnessed vio-
lence in the home are at higher risk of being victim-
ized. Thankfully, most individuals with such a history
do not become abusive or victimized in the teen years
or adulthood, and protective markers are similar to
those for other types of violence (the presence of non-
violent peers and adults in the formative years, etc.).
Nevertheless, it has been known for some time that
children learn how to negotiate intimate relationships
from adult caregivers of both genders, and if abusive
relationships are the norm, there is a higher chance
that such relationships will be repeated in their own
lives into adulthood. This is known as the “intergener-
ational transmission” of violence. Disturbingly, esti-
mates suggest that children are present in the home
and know about, witness, or are directly involved in
up to 75% of all intimate partner violence incidents
between adults.
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LLeetthhaalliittyy  AAsssseessssmmeenntt

Trying to predict severe injury or death as a result of
battering is difficult. Many of the risk markers for severe
violence never result in death because homicide has an
extremely low base rate within the general population.
In addition, some intimate partner homicides occur “out
of the blue,” meaning that others are unaware of prob-
lems within the relationship until after homicide has
occurred. Nevertheless, there is amassed evidence for
highly lethal risk markers from reviews of intimate part-
ner homicides, whether or not prior knowledge of the
problem was available. Such risk markers include sever-
ity of past violence (attempts/threats to harm or kill, sex-
ual assault/rape, strangling/choking of partner, child and
pet abuse, serious injury, etc.), other criminal behaviors
(history of prior arrests, threats/harassment of others
besides partner, etc.), failure of past interventions (oth-
ers have intervened but violence continues, ignoring
protective and court orders, numerous police calls, etc.),
obsessive stalking behaviors (following, watching,
monitoring, isolation, sense of ownership of partner,
etc.), and psychological risk markers (previous
suicide/homicide threats or attempts, military history or
weapons training, depression or other mental health dis-
orders, external life stressors such as job loss or death in
the family, drug/alcohol use, etc.). However, the single
largest risk marker for severe injury and homicide is
when the victim attempts separation from the perpetra-
tor. It appears that when batterers can no longer control
their partners or the relationship, their violence esca-
lates. Indeed, in the most extreme cases, batterers will
kill their partners, their children, and then commit sui-
cide rather than allow separation of any kind.

Negative Effects of 
Intimate Partner Violence

Similar to any other form of trauma, once the abuse
stops, most victims will recover to the emotional and
functional levels that were present before the abuse
started. Indeed, most battered women will not enter into
another abusive relationship in their lifetime. On the
other hand, batterers often go from one violent relation-
ship to the next and, without intervention, will often
abuse a string of intimate partners. Not surprisingly,
data have shown that among intimate couples reporting
violence, women report significantly more fear of their
partner and fear for their safety than do men.

Victimized women can present with cognitive dis-
turbances due to repeated head banging or beatings,

hyperarousal and anxiety disturbances, attentional
deficits, seclusion, denial, minimization, somatiza-
tion, depression, and classic posttraumatic stress dis-
order symptoms such as dissociation, nightmares, and
flashbacks. These symptoms can unfortunately result
in misdiagnosis if the effects of intimate partner vio-
lence are not taken into account. Such victimization
can also cause changes in personality that usually
remit on cessation of abuse and establishment of
safety but that can also be easily misdiagnosed if the
context of intimate partner violence is not taken into
account. This is not to say that victimized women
never have prior comorbid health issues, only that
misdiagnosis is likely to occur if the abuse is not iden-
tified. Perpetrators, on the other hand, often cannot be
distinguished from other men in terms of personality
disorders, depression, anxiety, or any other mental
health issue. They are more likely, however, to hold
more traditional views concerning men’s and women’s
roles than those who are not abusive.

The effects on children in a home where battering
is present are quite negative. As mentioned above,
children in such families are at higher risk of becom-
ing future perpetrators or victims themselves. Children
from such homes can also experience anxiety and
depression, become withdrawn and secretive, struggle
in school, have trouble with attention and memory, or
begin to act out aggressively. If they attempt to inter-
vene during an intimate partner violence incident,
they can suffer mild to severe physical injuries.
Perhaps most disturbingly, it has been estimated that
in up to 60% of all homes where battering is present,
child abuse in some form also occurs.

Types of Interventions

Similar to other types of public health problems, there
are three classes of interventions that are currently
being applied for the problem of intimate partner 
violence: (a) primary prevention strategies, (b) sec-
ondary prevention strategies, and (c) tertiary interven-
tion strategies.

PPrriimmaarryy  PPrreevveennttiioonn

Primary prevention refers to public access educa-
tional efforts that attempt to reach most or all mem-
bers of a population. Such efforts include educational
material presented through the media (television,
radio, newspapers, the Internet, etc.) that defines the
problem of intimate partner violence and provides
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information about services available and how to
access them and what to do if you or someone you
know is a victim or a perpetrator.

SSeeccoonnddaarryy  PPrreevveennttiioonn

Secondary prevention refers to efforts that are tai-
lored to those groups most at risk for perpetration
(young males) and victimization (young females).
Such interventions are usually presented within edu-
cational institutions, religious institutions, and other
community organizations such as hospitals and include
information similar to that found in primary preven-
tion efforts.

TTeerrttiiaarryy  IInntteerrvveennttiioonn

Tertiary intervention refers to “after the fact” inter-
ventions directly targeting known victims and perpe-
trators. Such services include police intervention and
prosecution of the batterer, probation and parole mon-
itoring, civil and criminal protective orders issued by
the courts, family divorce courts, legal advocacy cen-
ters, battered women’s shelters and rape crisis hot-
lines, child protective services after abuse or threats of
abuse, emergency room visits after injury, and access
to private or public physicians and mental health
workers after the abuse has occurred.

There is evidence that some medical and mental
health professionals overlook intimate partner violence
victimization in terms of information gathering and
diagnosis, even though females nationwide access
such health services in larger numbers than males. As
noted earlier, misdiagnosis can result from a lack of
professional knowledge about intimate partner vio-
lence, not to mention ineffective interventions and per-
haps even an increase in risk to clients. Nevertheless,
more and more health workers are dealing with the
unique problems that intimate partner violence can
pose in clients’ lives, and there has been a call to
increase the amount of training concerning such issues
across health professions. In addition, the treatment of
perpetrators has become a widespread concern, espe-
cially since many court jurisdictions now use batterer
treatment as an adjunct to or instead of incarceration.

VViiccttiimm  IInntteerrvveennttiioonn

In terms of victim intervention, the single largest
issue is safety. Mental health providers cannot assist
victims and their children in overcoming the effects of

trauma if the abuse is continuing or they continue to
live in fear of their batterers. Thus, providers must
know how to design and monitor client safety plans, be
aware of local resources for victims and how to access
them, be well versed in lethality factors (especially
recent separation), and be willing to call in outside
resources such as the police if victims or their children
report especially lethal behavior on the part of the bat-
terer. While there are no mandated reporting require-
ments on the books because victims are enfranchised
adults, standard lethality assessment requirements nev-
ertheless apply. Of course, for child victims, mandated
reporting is required. Once victim safety is established,
mental health providers often serve in the triple roles
of therapist, advocate, and case manager. This is
because, as noted above, the tertiary interventions for
intimate partner violence victimization now cut across
multiple public and private systems. In addition to
helping victims and their children cope with the psy-
chological aftermath of abuse within an ongoing
lethality analysis, therapists often find themselves
assisting victims to access services such as shelters,
crisis lines, and advocacy centers; helping victims nav-
igate within the criminal, civil, and family courts and
child protective services; and testifying in court.

BBaatttteerreerr  IInntteerrvveennttiioonn

In terms of batterer intervention, many criminal
jurisdictions require batterers to attend and success-
fully complete treatment in lieu of sentencing or jail
time or as part of probation/parole requirements.
Studies show that batterer treatment is relatively
unsuccessful due to high drop-out rates nationwide.
Unfortunately, courts are inconsistent and vary by
jurisdiction concerning the penalties for such treat-
ment failures on the part of batterers. Still, when
court-ordered batterers do complete treatment, studies
suggest that recidivism is reduced when measured as
future arrests for intimate partner violence. However,
batterer treatment remains controversial because of
the high drop-out rates, the problems inherent in
court-ordered treatment in general (similar to court-
ordered drug/alcohol treatment), and the finding that
following treatment, some batterers have learned to
become more savvy in their abuse in order to avoid
future detection by the authorities. Overall, studies
suggest that if perpetrators are not personally ready to
change their behavior at the time of treatment, at best
treatment is ineffective and at worst it creates more
savvy batterers. Nevertheless, for those ready to
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change, treatment is quite helpful as long as it is 
conducted within an ongoing lethality analysis. Once
again, mental health providers who deal with batterers
often find themselves in multiple roles. Therapists are
not only expected to deliver antiviolence treatment to
batterers, they are also usually required to interact
with probation and parole officers, judges, child pro-
tective services, and victims to ensure that the vio-
lence has stopped. Not only are therapists required to
play multiple roles, they must also be quite clear in
identifying the “client” when providing batterer treat-
ment. This means that, often, the client is the court
and the goal is victim safety, not necessarily the “best
interests” of the batterer.

Contemporary Issues

Sadly, with the advent of mandatory arrest policies,
there has been an unintended increase in victim arrests
at intimate partner violence scenes across the United
States, and therefore an increase in victims being
mandated for batterer treatment. Nationwide, the best
estimates suggest that only about 2% to 3% of all inti-
mate partner violence arrests are of actual primary
female perpetrators, and the remainder of these
women have been erroneously arrested. Therapists
need to be cognizant that erroneous victim arrest can
result in job loss, loss of aid and access to other ser-
vices, charges of unfit parenthood, and future threats
by batterers to have them arrested again. Furthermore,
those therapists providing batterer treatment should
provide thorough assessments of all referrals to ensure
that primary perpetrators are identified and separated
from their victims regardless of gender and that treat-
ment is then tailored accordingly.

Yet another contemporary issue of which therapists
should be aware is that harassing and manipulative
behaviors on the part of batterers are becoming more
and more commonplace within the criminal, civil, and
family court systems. This can be seen not only in the
recent increase in victim arrests as noted above but
also in the increase in the number of batterers obtain-
ing criminal and civil protection orders against their
victims as well as the number of batterers using invalid
“parental alienation” arguments in custody battles in
the family courts. Even though many states and local
communities forbid the issuing of dual protective
orders, batterers are nevertheless obtaining them
because of the lack of communication across most
jurisdictions resulting in inadequate tracking of such

cases. Similarly, batterers are using the family courts
during highly conflictual custody proceedings to make
unjustified claims against their victims concerning
unfit parenthood, with the children caught squarely in
the middle. Mental health professionals need to be
cognizant of such manipulative batterer behavior in the
treatment of victims, perpetrators, and their children.

Kathy McCloskey

See also Child Custody Evaluations; Child Sexual Abuse;
Conflict Tactics Scale (CTS); Criminal Behavior, Theories
of; Posttraumatic Stress Disorder (PTSD); Reporting
Crimes and Victimization; Stalking; Victimization
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JAIL SCREENING

ASSESSMENT TOOL (JSAT)
The Jail Screening Assessment Tool (JSAT) is a
screening tool developed for the purpose of identify-
ing mentally disordered offenders in jails and prisons.
The JSAT is administered by a mental health profes-
sional during a brief interview. Initial studies support
the JSAT’s validity and use as an effective screening
device to identify inmates’ mental health needs.

Incontrovertible evidence now exists to show that the
prevalence of mental disorder among those in the crim-
inal justice system (prisoners, offenders on community
orders, and accused on remand) is significantly greater
than is found in the general population. Despite the
prevalence of mentally disordered people in the criminal
justice system, and the potential consequences of failing
to adequately address the related issues, relatively few
services exist either in prisons or in the community to
help identify these people and prevent them from enter-
ing or remaining in the criminal justice system.

A number of contributing factors have been identi-
fied that help explain the high numbers of people 
with mental illnesses in the criminal justice system.
Considerable concern has been raised about the capac-
ity of community-based mental health services to
address the needs of mentally ill offenders. Commu-
nity-based mental health services work best for those
who have reasonable connections and support within
the community. While the presence of mentally ill
people in the criminal justice system presents chal-
lenges and raises concerns, the fact is that the justice
system provides an opportunity to identify and deliver

treatment to people who are otherwise likely to remain
outside the reach of services. As such, it has been sug-
gested that mental health services in the judicial sys-
tem present an opportunity for identifying those with
mental illnesses and making services available to them
that would otherwise be nonexistent.

Estimating the prevalence of mental disorder in the
criminal justice system is a somewhat inexact practice
as the population is inconsistently defined and markedly
heterogeneous. Differences may exist on the basis of
age, gender, diagnosis, or culture. The prevalence of
mental disorder in the criminal justice system indi-
cates that identifying such disorders is of paramount
importance. Nonetheless, given the volume of prison-
ers admitted to jails and prisons on a daily basis, it 
is not possible to conduct a comprehensive mental
health assessment with every person who enters the
institution. Thus, screening is vital to identify those
who do require a comprehensive evaluation. The aims
of screening are to identify mentally disordered
offenders and provide the necessary treatment, pre-
vent violent and disruptive incidents in institutions,
allocate resources for those with the greatest or most
immediate need, and reduce the cycle of admissions to
the criminal justice system. To ensure that those
requiring mental health treatment are seen by mental
health professionals in jails and prisons, screening
processes should aim to minimize the number of
“false negatives” (failing to identify an actually men-
tally disordered person), even at the expense of mak-
ing “false positives” (those identified as possibly
being mentally disordered who are not).

The JSAT was developed and refined over a 
10-year period that included screening assessments on
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almost 50,000 prisoners. According to the authors of
the JSAT, there are several aims involved in screening
for mental disorders in the criminal justice system:
identifying mentally disordered inmates for the pur-
pose of treatment, preventing violent behavior, allo-
cating limited resources for the inmates most in need
of services, and reducing the demands on the criminal
justice, health, and social welfare systems.

Mental health screening should normally be com-
pleted within the first day of admission to jail. The pur-
pose of this screening is to detect serious mental disorder
requiring rapid management, treatment, or further evalu-
ation. It is desirable to minimize false-negative errors at
this screening stage (inmates who have a mental disorder
that is not detected). It will allow those inmates who do
have a mental illness to be evaluated further.

Administration of the JSAT involves a brief inter-
view with the prisoner (i.e., approximately 20 min-
utes) and consideration of relevant history. Although
the interview is brief, the JSAT is designed to elicit
sufficient information to make initial decisions about
the mental health needs of incoming inmates. The
JSAT is designed to be administered by a mental
health professional, most typically a psychiatric nurse,
a clinical psychologist, or an intern.

The screening procedure includes completion of a
brief semistructured mental status interview and a
revised version of the Brief Psychiatric Rating Scale.
The interview covers 10 content areas: personal/demo-
graphic information and social background, legal sta-
tus, mental health assessment and treatment, suicide
and self-harm risk, violence issues, criminal history,
recent social adjustment, recent mental status, sub-
stance use and abuse history, and mental health history.
Following the administration of the JSAT, the clinician
makes recommendations for any prisoner needs if
mental health concerns are identified. Typically, a
more comprehensive assessment is then recommended
and undertaken.

The JSAT is not a standardized psychological test
and does not use cut scores for identifying people
requiring further assessment. Rather, the JSAT is an
example of structured professional judgment, a deci-
sion-making approach in which professional judg-
ment is guided by a formal, standardized structure.
The JSAT is also unique in that it involves screening
inmates for violence and victimization as well as self-
harm, suicide, and mental disorder.

Validation data reported by Nicholls and col-
leagues indicated that the JSAT has a very high degree

of validity. The JSAT has been validated for both male
and female prisoners. Indeed, 100% of those identi-
fied as having psychotic illnesses, obsessive compul-
sive illnesses, or suicide risk were subsequently
referred to a mental health program.

James R. P. Ogloff and Michael R. Davis

See also Risk Assessment Approaches; Structured
Assessment of Violence Risk in Youth (SAVRY); Violence
Risk Appraisal Guide (VRAG)
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JUDGES’ NONVERBAL BEHAVIOR

Early studies by Martin Orne on demand effects and
Robert Rosenthal on experimenter expectancy effects
established the impact of a sender’s nonverbal com-
munication and the way in which it might alter the
behavior of others. In the courtroom, judges’ nonverbal
behavior (e.g., tone of voice, demeanor) often commu-
nicates their expectations (sometimes termed leakage)
about the case at hand. Jurors, for instance, may inter-
pret a judge’s nonverbal cues as evaluations of evi-
dence, attorneys, and parties. In some circumstances,
these inferences may become information that affects
jurors’ decisions, in ways not recorded in the trial
record. One meta-analysis of studies examining the
impact of trial judges’ nonverbal behavior on juror 
verdicts found a significant and nontrivial relationship
(r = .14). Therefore, depending on the nature and
extent of the nonverbal cues, the due process rights of
defendants (that is trial fairness) may be impacted.

Research examining judges’ nonverbal behavior has
found four distinct “global” styles (general behavior
that governs interactions that may be verbal or nonver-
bal): judicial, directive, confident, and warm. These
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global styles were found in content-present and con-
tent-absent channels. Judges high in the “judicial”
style are viewed as concerned with fairness and pro-
priety; conversely, the “directive” style is seen as 
managerial and task oriented. Judges high in the “con-
fidence” style are seen as comfortable and patient, and
judges themselves have noted that patience is an
important quality that helps avoid tyranny in the court-
room. Finally, judges high in “warmth” are seen as
supportive and accepting of other trial participants.

The impact of these global styles reaches beyond
the abstract perceptions that jurors may have of trial
judges. They also predict the “micro”-level, nonverbal
behaviors (e.g., eye contact and body posture) that
jurors perceive and use as information regarding
judges’ perceptions of the trial, trial participants, and
evidence. These perceptions, in turn, may affect jurors’
own perceptions of the trial, trial participants, and evi-
dence and thereby influence their decision making.

Studies using field-based, quasi-experimental, and
experimental methodologies have demonstrated that
trial judges form expectations about likely jury verdicts
that are related to characteristics of the case, the parties,
and the jury. Judges are more likely to expect jury ver-
dicts of guilt when the defendant has a more serious
criminal history or is of lower socioeconomic status.
Jury characteristics also influence judicial expectations.
Judges are more likely to expect that the jury will return
a guilty verdict on the first count of indictment (a
higher charge) when jurors are more educated and a
guilty verdict on the second count of indictment when
jurors are younger. Moreover, the nonverbal behavior
of judges (as rated by study participants viewing tapes
of judges during actual trials) is related to these expec-
tations; more specifically, judges expecting a guilty ver-
dict are rated as less warm, less competent, less wise,
and more anxious when they deliver jury instructions.
When these studies investigated the impact of judges’
nonverbal behaviors, they found them to be related to
jury verdicts but not consistently so.

Concerns that judges’ nonverbal behavior influences
juror decisions, thereby compromising trial fairness,
have led to research investigating ways to mitigate such
an impact. One study examined the complexity of jury
instructions and judges’expectations for trial outcomes.
Mock jurors were more likely to vote in accordance
with judicial expectations when standard instructions
were given. However, when simplified jury instructions
were presented, participants were more likely to decide
in opposition to the judges’ expectations.

As is evident, then, existing literature suggests that
the effect of judges’ nonverbal behavior on jury ver-
dicts is a complex issue. Part of the impact relates to
the context in which jurors make their judgments;
while interpretations of behavior may be predictive in
everyday social situations, they often are less pre-
dictable in novel contexts, such as in trial settings.
Generally, people are adept at interpreting explicit and
implicit nonverbal messages in a variety of social con-
texts. For the nonlegal professional though, a court-
room is a novel context. The formality of the situation
in which jurors find themselves and the novel instruc-
tions governing behavior make usual judgments of
behavior often inapplicable. Maintaining stoic behav-
ior when one is faced with accusation is not usually
seen in social contexts; in a courtroom, such behavior
on the part of a defendant may be governed by cir-
cumstances or even explicit directions from one’s
attorney or the judge. Importantly, jurors may infer
such behavior to reflect “cold” or “calculating” char-
acteristics, and these inferences may influence their
interpretations of other behavior and testimony—and
ultimately their decisions.

Other studies show that the courtroom context 
matters. In one study, participants were exposed to
mock trials that simulated British or American trial
procedures. British procedures are generally less
adversarial, with attorneys more constrained in their
participation. British judges (rather than attorneys)
issue objections and summarize the evidence at the
end of a trial. Though it was hypothesized that the less
adversarial environment would provide fewer distrac-
tions and thus diminish the influence of judges’ non-
verbal behavior, the opposite was found to be the case.
Perhaps in British trials, the trial judges are more
involved in the trial proceeding, which places them
even more under the watchful eye of the jury.

In sum, assessing the determinants of juror deci-
sion making and judges’ nonverbal behavior is com-
plex. Trial judges’ interpretations of evidence, parties,
and expectations of the verdict appear to relate to their
behavior during the trial. In turn, judges’ behavior is
apparent to observers (e.g., jurors). Jurors’ decisions
are not strongly predicted from judges’ nonverbal
behavior alone (as should be the case), and it is possi-
ble that this mitigated effect is because jurors are not
always accurate at interpreting nonverbal behaviors in
the courtroom. This view is consistent with demon-
strations showing that changing trial contexts relates
to jurors’ reliance on judges’ nonverbal behaviors and
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increased reliance occurring when judges have more
active roles.

Meera Adya and Peter Blanck

See also Detection of Deception: Nonverbal Cues; Scientific
Jury Selection
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JURIES AND EYEWITNESSES

The role of an eyewitness can be extremely important
in the legal system, as eyewitness testimony and eye-
witness identifications play a major role in the prose-
cution of a criminal defendant. Often the courts are
left to rely solely on an eyewitness because there is no
other physical evidence. This leaves the jury to rely on
a witness’s testimony. Jurors are asked to determine
the credibility of an eyewitness at trial when rendering
a verdict, and jurors have been found to place more
emphasis on eyewitness testimony than on any other
kind of evidence. However, there are numerous docu-
mented cases of mistaken identifications, and erro-
neous identifications have been regarded as a leading
cause of wrongful convictions. One of the reasons for
juries’ wrongful convictions based on eyewitness
misidentifications is that jurors are not sensitive to the
factors that affect identification accuracy. Because
jurors rely heavily on eyewitness testimony, it is
important to determine what lay people understand
about eyewitness performance.

Laypeople’s Intuitions About
Eyewitness Memory

Psychological research has used various methods to
evaluate potential jurors’ intuitions concerning eye-
witness memory. For example, some studies have
used multiple-choice questions that ask potential
jurors about the factors that have been found to influ-
ence the accuracy of an eyewitness’s performance.
Another method that has previously been used by
researchers is to ask mock jurors whether they agree
or disagree with statements concerning eyewitness
performance—for example, “Do you agree or dis-
agree that confidence is a poor predictor of an eyewit-
ness’s identification accuracy?” The final method
researchers use to assess juror knowledge of the fac-
tors that influence eyewitness identification testimony
is trial simulations. In these simulations, researchers
have participants play the role of jurors in a trial, and
the researchers manipulate various factors. The goal
of these studies is to test either how sensitive the mock
jurors are to the factors or how the factors influence
perceptions of eyewitness identification accuracy.
Certain factors have a significant impact on eyewit-
ness accuracy, while others, such as an eyewitness’s
confidence rating, are weak predictors of accuracy.

Researchers who began studying mock juries in the
late 1970s quickly discovered that participants were
unable to distinguish between accurate and inaccurate
witnesses. No matter which method was used, the
studies indicate that potential jurors’ intuitions are cor-
rect about some factors that affect eyewitness accuracy
but are often incorrect concerning other factors. This
unpredictability of jurors’ knowledge means that
prospective jurors vary widely in their responses when
assessing an eyewitness’s credibility and rendering a
verdict in cases involving eyewitness testimony.

AAccccuurraaccyy  aanndd  CCoonnffiiddeennccee

Studies have determined that potential jurors’ intu-
itions are not correct concerning certain factors that
affect eyewitness accuracy. One factor that jurors over-
estimate is the power of hypnosis. Mock jurors overes-
timate the capability of hypnosis in helping memory
retrieval. Another factor they overestimate is the rela-
tionship between confidence and accuracy. Confidence
has been found to have, overall, a somewhat weak rela-
tionship to eyewitness identification accuracy. However,
mock jurors consistently believe that highly confident
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witnesses are more likely to make an accurate identifi-
cation than less confident witnesses. Consequently, poten-
tial jurors’ verdicts are predicted by the confidence of
the witness. Thus, mock jurors are more likely to
believe confident eyewitnesses, but confident eyewit-
nesses are not more likely to be accurate than less con-
fident witnesses. A common finding is that confidence
of the eyewitness is the overriding determinant of the
weight mock jurors give an eyewitness when rendering
the verdict, regardless of whether or not the identifica-
tion is accurate.

LLiinneeuupp  PPrroocceedduurreess  aanndd  
SSiittuuaattiioonnaall  CChhaarraacctteerriissttiiccss

In relying heavily on confidence, which is a weak
predictor of accuracy, jurors simultaneously ignore
other variables that have a stronger relationship to
eyewitness reliability. Such factors include both
lineup procedures and characteristics of the witness-
ing situation. Mock jurors predict far fewer false iden-
tifications in a target-absent lineup (i.e., one in which
the perpetrator is missing) than in a target-present
lineup (containing the perpetrator), which contradicts
empirical evidence. Another lineup factor that laypeo-
ple do not consider important when predicting accu-
racy, but which does in fact influence the accuracy of
a witness, is lineup instructions. Mock jurors are able
to identify when lineup instructions, as well as foils
(innocent persons in a lineup), are suggestive; how-
ever, they do not consider these factors important
when rendering their verdicts.

Jurors also tend not to consider sufficiently aspects
of the witnessing situation that can have a significant
impact on eyewitness performance. For example, they
underestimate the effect of the amount of time an eye-
witness has to view the culprit. Research has deter-
mined that the longer the exposure to the culprit, the
better the accuracy of the eyewitness. Thus, jurors
underestimate the importance of lineup selection pro-
cedures and exposure time when evaluating the accu-
racy of an eyewitness.

CCrroossss--RRaaccee  IIddeennttiiffiiccaattiioonnss

Jurors also may fail to consider individual charac-
teristics that affect eyewitness behavior. One common
area of misidentifications is the “cross-race effect,”
which refers to a person’s tendency to be better at
identifying a member of his or her own race than

members of a different race. Although the cross-race
effect influences an eyewitness’s accuracy, many
potential jurors are unaware of the effect. In one sur-
vey, only half the participants agreed that a White eye-
witness would be worse than a Black eyewitness at
identifying a Black culprit.

Although jurors are not knowledgeable about some
factors, there are other factors that laypeople are intu-
itively knowledgeable about. For instance, they cor-
rectly believe that an eyewitness tends to overestimate
the duration of an event, that the presence of a weapon
negatively affects memory, and that the wording of a
question influences an eyewitness’s report. Potential
jurors also understand that the attention paid to the
criminal during the crime, the opportunity to view the
criminal, and the amount of time between the crime and
the identification of the suspect are important factors
concerning the reliability of eyewitness identifications.

In summary, laypeople’s intuitions when determin-
ing the credibility of an eyewitness vary depending on
the factors present in a specific case, but they are often
inaccurate. This failure to appreciate many of the fac-
tors that affect identification accuracy has significant
implications for jurors’ verdicts in eyewitness cases. If
jurors do not appreciate that a factor, such as cross-
racial identification, can influence eyewitness accu-
racy, then they will not use the information correctly
when deciding a defendant’s guilt.

Jurors’ Intuitions and Their Verdicts

Another question to consider is whether laypeople use
their intuitions correctly when rendering a verdict. For
example, laypeople have knowledge—some correct,
some incorrect—about the various factors that influ-
ence the accuracy of an eyewitness. Do they use these
intuitions when weighing an eyewitness’s credibility
and rendering a verdict? To what extent do jurors fol-
low their intuition in reaching a verdict?

Several trial simulations have assessed whether
jurors are sensitive to the impact of various witnessing
and identification conditions that do and do not influ-
ence eyewitness identification accuracy. Specifically,
these studies examined the influence on mock jurors’
judgments of the perpetrator’s wearing a disguise, the
presence of a weapon, the use of violence during the
crime, the length of the retention interval, the pres-
ence or absence of instruction bias, foil bias, and the
level of witness confidence. Results indicated that
none of these factors influenced the verdict except the

Juries and Eyewitnesses———391

J-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 391



level of witness confidence. Therefore, even though
mock jurors indicate that they have knowledge con-
cerning the impact of these factors (e.g., weapon
focus), they do not use the information correctly when
rendering the verdict.

In many cases, mock jurors report knowledge of
some relevant factor, such as the cross-race effect, and
that factor influences their evaluation of the eyewit-
ness’s credibility but does not affect their verdict. It is
also the case that mock jurors who are relatively knowl-
edgeable about eyewitness memory—both in general
and with respect to specific factors—are not more
likely to use this information when rendering their ver-
dict than those who are less knowledgeable. This raises
the possibility that expert testimony on eyewitness
memory would improve jurors’ fact-finding ability.

Expert Testimony

Would providing expert testimony aid the jury in
using the factors found to increase or decrease identi-
fication accuracy? Several surveys have collected
opinions from eyewitness experts. When the experts
were asked what the role of an eyewitness expert was,
77% of them said that their primary purpose was to
educate the jury. There was also a high rate of agree-
ment among the experts concerning many (though not
all) eyewitness phenomena as being reliable enough
for presentation in court. The majority of the experts
polled believed that eyewitness experts generally have
a positive impact on juries.

Apart from the opinions of the experts, a line of
research has looked at the impact expert testimony has
in a trial scenario involving eyewitness testimony. For
example, participants might watch a videotape of a
trial in which the primary evidence was an identifica-
tion of the defendant (a robber) by an eyewitness. Half
the participants would be exposed to a poor witness-
ing condition, in which the perpetrator was disguised,
the robber was carrying a weapon, the identification
took place 14 days after the robbery, and the lineup
instructions were suggestive. The remaining partici-
pants would be exposed to a good witnessing condi-
tion, where the robber was not disguised, the weapon
was hidden, the identification took place 2 days after
the robbery, and the lineup instructions were not sug-
gestive. In half the trials, an expert provided testimony
concerning the effect of the factors on eyewitness
accuracy. The results showed that the expert testi-
mony increased the sensitivity of the participants to
the eyewitness evidence. However, the jurors who

were not presented with expert testimony did not rely
on the witnessing conditions when evaluating the
accuracy of the eyewitness. These results provide jus-
tification for the use of expert testimony in trials that
rely heavily on eyewitness testimony.

In summary, despite the fact that mock jurors are
aware of many of the limitations of eyewitness identi-
fication, they seem to be unable to apply this knowl-
edge in a trial situation, or they use it in assessing
witness credibility without applying it further to their
verdicts. Jurors consider eyewitness testimony to be
highly credible, but their understanding of the topic is
fragmentary and often erroneous. Previous findings
suggest that expert testimony could be beneficial in
improving jurors’ understanding of eyewitness mem-
ory and aid them in using the evidence properly to
arrive at a more informed decision.

Cindy Laub and Brian H. Bornstein
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JURIES AND JOINED TRIALS

Joinder is a legal term that refers to the combination
of several counts, parties, or indictments in a single
trial. Although there has been limited empirical
research examining joinder trials, the research that has
been conducted has focused almost entirely on the
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influence of the inclusion of additional indictments on
juror decision making. In this context, a joinder trial
refers to a trial in which one defendant is tried for
multiple offenses that have similar characteristics or
arise from the same incident. The court has the dis-
cretion to try a defendant for each offense individually
in separate trials or combine the offenses into a single
trial if the offenses are related. However, there has
been a general consensus among researchers that tri-
als with joined offenses lead to a proconviction bias;
jurors are more likely to vote for conviction when
offenses are joined than when the defendant is tried
separately for each offense. Although the courts have
addressed the potential prejudice inherent in joining
offenses or defendants by specifying safeguards to
protect defendants, the adequacy of these safeguards
is still subject to debate.

The Law Concerning Joined Trials

Rule 8(a) of the Federal Rules of Criminal Procedure
allows for defendants to be tried for two or more
offenses in a single trial if the offenses are similar in
character or are part of a single scheme or plan of action.
Furthermore, Rule 8(b) allows for two or more defen-
dants to be tried in a single trial if they are accused of
jointly engaging in the same criminal transaction.
Although these rules are for federal courts, many states
have patterned their own rules of criminal procedure
after these federal rules. The primary purpose of the
combination of offenses is judicial expediency. Separate
trials for each offense or defendant would result in many
more trials, increasing court costs. In essence, the issue
becomes balancing the need to conserve resources with
providing defendants fair trials.

The law does recognize that joining offenses
and/or defendants may result in a pro-prosecution
bias. Rule 14 of the Federal Rules of Criminal
Procedure states that the court must protect defen-
dants from the prejudice that may arise from joined
trials by separating the charges into separate trials,
severing the trials of two or more defendants, or
employing any other remedy necessary. If defendants
wish to be tried for each of the charges separately or
be tried separately from other defendants, they can
make a motion for severance of the offenses or from
the defendant. However, judges frequently will rule in
favor of joining offenses and defendants, unless a case
can be made that a joined trial will prejudice the jury.
Prejudice may be inferred if the defendant would be
likely to rely on contradictory defense strategies if the

charges were severed, if the jury would be likely to
infer from one of the charges that the defendant has a
criminal disposition, or if the jury would be likely to
accumulate evidence across charges when determin-
ing the defendant’s guilt.

Judges may be disposed to join offenses or defen-
dants because case law argues that any prejudice that
does arise from joinder can be easily remedied.
Specifically, the U.S. Supreme Court has ruled that
prejudice from joining offenses or defendants in a sin-
gle trial can be prevented by instructing jurors to con-
sider the evidence for each charge individually and
decide independently the verdicts for each of the
charges or defendants.

Empirical Evidence

Researchers have sought to determine whether the
courts’ assumptions about the ways that jurors decide
verdicts in joined trials are supported by empirical
evidence. Although there has been limited research in
the area, the studies that have been conducted pro-
duced relatively consistent findings. Some researchers
have posited that joining offenses may lead to a depri-
vation of the defendant’s right to an unbiased trial.
The empirical evidence suggests that when offenses
are combined in a single trial, defendants are more
likely to be convicted than if the offenses were tried
separately. Several jury simulation studies show that
trials with joined offenses result in higher conviction
rates than if each offense was tried in separate trials.
Moreover, although the courts have opined that the
prejudice that results from joining offenses can be
prevented by proper judicial instruction, most studies
suggest that judicial instruction is insufficient to pre-
vent this bias toward conviction. In addition, other
factors can affect the nature and degree of the prejudi-
cial nature of joined trials.

In one of the first studies to examine the effects of
joining offenses in a single trial, researchers examined
the differences in conviction rates when mock jurors
made judgments in severed trials, where the defendant
was charged with a single count of rape in each of two
trials, or in a joined trial, in which the defendant was
tried for two charges of rape in the same trial. When
the offenses were joined, the judge also instructed the
mock jurors that they were to consider each charge
with its respective evidence separately. Despite the
judicial instruction, the jurors were more likely to find
the defendant guilty of the first offense when the
offenses were joined than when the offenses were
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severed. Joinder did not influence rates of conviction
on the second offense, but of course, in real cases, the
same jury would never hear evidence for both of the
severed offenses. This bias toward conviction has
been demonstrated across a number of studies that
vary on a number of dimensions, including participant
type, the presence of deliberations, and the medium
used to present the trial (written, audiotaped, or video-
taped stimulus).

Studies have also examined the mediators of this
pro-prosecution bias in joined trials. As noted previ-
ously, courts have acknowledged three possible
sources of prejudice in a joined trial: (1) confusion in
relating the evidence to the charges, (2) the accumula-
tion of evidence across the charges, and (3) jurors
inferring that the defendant has a “criminal disposi-
tion” because he or she is being tried for multiple
crimes. As early studies merely demonstrated that
joining offenses increased convictions and did not
address how joining offenses altered juror evaluations
that lead to verdicts, researchers such as Sarah
Tanford and Steven Penrod began to examine empiri-
cally whether various attributes of the joined trial,
such as charge similarity, evidence similarity, and
judicial instruction, increase jurors’ confusion about
which evidence relates to which charges, their accu-
mulation of evidence across charges, and their ten-
dency to draw inferences about the defendant’s
criminal disposition. After watching a videotaped
mock trial in which the similarity of the charges, the
similarity of the evidence, and the presence of judicial
instructions were manipulated, jurors were more
likely to render a guilty verdict when the offenses
were joined than when they were tried separately,
which is consistent with earlier research. In contrast,
evidence similarity had no effect on verdicts, and
charge similarity was related to verdicts in some
studies and not others. Across studies, joining offenses
did result in confusion of the evidence, an accumula-
tion of prosecution evidence, and negative inferences
about the defendant’s criminality. Although the jurors’
perceptions of the defendant’s criminality mediated
the effects of joinder on verdicts, confusion of the evi-
dence did not. Early research by this research team
using representative jurors suggested that elaborated
judicial instruction designed to reduce the prejudicial
effects of joinder had no effect on verdicts; however,
follow-up research conducted with undergraduate
students found the same instructions to have an ame-
liorative effect.

Edie Greene and her colleagues have explored
other potential mediators of the prejudicial effect 
of joinder on verdicts. In two experiments, these
researchers replicated previous findings that convic-
tion rates are higher in joined trials. They also tested
several previously examined mediators of these
effects, including negative inferences about the
defendant and evidence confusion. Their findings
comported with previous research findings that
jurors’ inferences that a defendant had a criminal dis-
position seem to drive the increased conviction rate in
joined trials. They also examined previously untested
mediators of the joinder effect. They hypothesized
that jurors who possess the knowledge that the defen-
dant is charged with multiple offenses may be more
distressed than jurors who are aware of only a single
offense. This increase in distress may lead jurors to
lower their criterion required for a conviction; that is,
jurors in joined trials may have a lower threshold for
finding a defendant guilty than jurors who hear the
severed charges. It is also possible that joining
offenses creates a greater memory load for jurors in
joined trials and this greater load leads to less accu-
rate or detailed memories of the trial evidence. A
third hypothesis is that the greater amount of infor-
mation presented at joined trials may cause jurors to
remember only the more salient information that con-
firms their verdict choice. There was no evidence to
support the viability of any of these additional poten-
tial mediators of the prejudicial joinder effect.

Although there are some areas in which the empir-
ical evidence is equivocal, there are certain findings
about the effects of joinder on jurors that have been
repeatedly demonstrated. There is consensus that the
joinder of offenses in a single trial results in a pro-
prosecution bias. There is also consensus that the
effects of joining offenses on the verdict are mediated
by jurors’ perceptions of the defendant’s criminality
rather than by confusion over the evidence. Similarly,
although the courts have stated that judicial instruc-
tion is an adequate safeguard against prejudicial join-
der, there is consensus that the judicial instructions
generally provided when offenses are joined in one
trial are ineffective in protecting jurors’ decisions
from the prejudicial effects of joinder. There is some
evidence that alternative judicial instructions that are
designed to reduce the prejudicial effects of joinder
may work under certain circumstances; however, fur-
ther research is needed to replicate these findings and
to determine the limitations of these elaborated
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instructions in reducing the prejudicial effects of join-
der on juror decisions.

D. David Barnard and Margaret Bull Kovera

See also Juries and Judges’ Instructions
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JURIES AND JUDGES’ INSTRUCTIONS

When a jury trial is conducted, community members
who typically have no special legal training or knowl-
edge are called on to serve as jurors. During the trial, the
judge instructs jurors as to the relevant law and the pro-
cedures to be used to determine an appropriate verdict in
the case. Unfortunately, jurors do not always render a
verdict congruent with the law. Frequently, jurors mis-
understand a large portion of the instructions that are
presented to them. In some cases, jurors may also decide
to disregard the instructions they have been given. A
variety of factors contribute to instruction ineffective-
ness, including the language used to convey the instruc-
tions, jurors’ education level, and jurors’ preexisting
“commonsense” beliefs about the law. A number of pro-
posed improvements to the instruction process, such as
rewriting the instructions, changing the timing of deliv-
ery of instructions, providing written instructions, and
providing a special verdict form or flow chart/decision
tree, have been empirically evaluated. The effectiveness
of each of these potential solutions is discussed.

Purpose of Instructions

During a trial, the judge delivers relevant substantive
and procedural instructions to jurors. Substantive

instructions refer to laws that apply to the specific case
at hand (e.g., the definition of first- and second-degree
murder, manslaughter, sexual assault, and arson; rele-
vant civil laws, etc.). Procedural instructions refer to
the general duties of jurors and are relevant across
cases (e.g., legal thresholds such as “reasonable doubt”
in criminal cases or “clear and convincing evidence” in
most civil cases in the United States, the decision rule
to be used—either a unanimous or a majority decision,
concepts such as burden of proof, etc.).

Development of Pattern Instructions

Historically in the United States, judges would create
jury instructions on a case-by-case basis with input
from the attorneys involved in the case. However, this
process was time-consuming and led to frequent objec-
tions on the ground that the relevant law had been
incorrectly explained to jurors. In addition, there was
not always consistency in the instructions used in cases
of a similar nature. Finally, there was concern that
jurors did not understand the instructions they were
presented with due to the complexity of the law and
because judges were forced to focus their attention on
delivering instructions that were legally accurate rather
than on explaining the law in a manner that jurors could
easily understand, to avoid having cases appealed.

To resolve these problems, prewritten “pattern jury
instructions” were developed. Pattern instructions are
instructions that have been preapproved by relevant
sources (legislatures, state bars, commissions) and can
be used repeatedly. In 1938, California was the first
state to adopt a set of pattern instructions. This prac-
tice quickly spread to jurisdictions across the United
States at both the state and the federal level.

Pattern instructions were efficient for judges to use,
reduced the number of appeals due to the use of erro-
neous instructions, and successfully ensured that
jurors in similar cases heard consistent instructions.
However, a well-established body of social science
research has demonstrated that jurors still have con-
siderable difficulty in understanding the law when
pattern instructions are used.

Jury Instruction Comprehension Rates

Instruction comprehension problems have been found in
jurisdictions throughout the United States and in other
countries that use laypersons as jurors (e.g., Canada,
New Zealand, Australia, Scotland, and England). Many
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studies have found that jurors typically understand a
little more than half the instructions they are presented
with and that in some cases there is no difference in
comprehension rates between participants who receive
pattern instructions and those not instructed at all. Some
studies have found comprehension rates below 40%,
and some have found comprehension rates in the 70% to
80% range. This variability may be due in part to the
measure used to assess comprehension, with higher
rates obtained when True/False or other multiple-choice
recognition questions are used and lower rates when
participants are asked to paraphrase instructions.

Comprehension problems exist for both substan-
tive and procedural instructions. In terms of substan-
tive law, a variety of criminal instructions have been
shown to be problematic, including those on murder,
assault, robbery, theft, and insanity. For example,
research has shown that about one third of jurors are
unable to articulate that intent is an essential part of
first-degree murder. In addition, other research has
shown that jurors are not sensitive to the subtle, but
important, differences between different insanity stan-
dards (i.e., the M’Naghten Standard, the American
Law Institute standard, and the Guilty but Mentally Ill
standard). Instead, jurors tend to use their own beliefs
about insanity in their decision making.

Death penalty instructions appear to be particularly
problematic to jurors. In death penalty cases, jurors
are typically asked to weigh aggravating factors (spe-
cific aspects of the crime that must be present to sen-
tence a defendant to death) against any mitigating
factors (aspects of the crime or the defendant’s life
that make life imprisonment an appropriate verdict).
Although the concept of aggravation appears to be
reasonably well understood by jurors, mitigation (a
critical safeguard that prevents the defendant from
being unjustly executed) is not. Jurors sometimes con-
fuse the factors as well (i.e., erroneously believe a
mitigating factor to be an aggravating factor).

Research has indicated that jurors have consider-
able difficulty in comprehending a variety of concepts
from civil trials, such as negligence and liability, and
have difficulty in determining appropriate damage
awards as a result. Some problems associated with
civil instructions are likely a result of the complexity
of civil law. Difficulties with civil instructions may
also occur because jurors are less familiar with civil
legal standards than criminal law concepts (as civil
issues are portrayed less frequently in news reports
and fictional legal stories presented on television, in

films, and in books). In addition, in the United States,
civil jurors are typically given minimal guidance as to
how abstract concepts such as pain and suffering
should be transformed into specific monetary amounts
for damages.

Procedural instructions are also problematic for
jurors. Some research has shown that jurors do not fully
comprehend the meaning of presumption of innocence
and burden of proof in criminal cases. There is confu-
sion in the minds of jurors as to whether the burden of
proof rests entirely on the prosecution and the defen-
dant does not have to present any evidence.

In addition, jurors do not appear to have a complete
understanding of the different “standards of proof.”
The standard of proof is the level of certainty neces-
sary for a fact finder (i.e., the jury) to find that charges
against a defendant in a criminal case or the claims
against a defendant/respondent in a civil case are true.
In the United States, “beyond a reasonable doubt” is
the standard used in criminal trials. Individuals in the
legal community have estimated this standard to mean
requiring approximately a 90% certainty of guilt. It is
the highest standard of proof required, reflecting the
belief that it is far worse to convict an innocent person
than to acquit a guilty one, yet absolute certainty need
not be achieved for a conviction. “Preponderance of
evidence” is the standard of proof used in most civil
cases and requires that the plaintiff establish a cer-
tainty above 50% that the allegations against a defen-
dant are true. In addition, in cases of deprivation of
liberty, such as civil commitment, denaturalization,
deportation, and termination of parental rights, the
standard of “clear and convincing evidence” is also
used. This third standard is intended to be an interme-
diate threshold that falls between the other two and
has been interpreted as requiring a certainty level
between 67% and 75%. Although some research has
shown that jurors provide estimates of the meaning of
reasonable doubt that are close to those given by
members of the legal community, there is still consid-
erable variability in the estimates provided. In addi-
tion, jurors express considerably more variability
(reflecting greater uncertainty) when asked to esti-
mate the meaning of the preponderance of evidence
and clear and convincing evidence standards. Courts
do not typically elaborate on the meaning of standards
of proof when jurors are instructed. In cases where
definitions of the concepts are given, the explanations
typically do not shed much light on the concepts (e.g.,
for reasonable doubt: a doubt “that is not trivial or
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imaginary” or a doubt “that would cause a reasonable
man to hesitate in making an important decision”).

Instructions that caution jurors as to how to use evi-
dence are also problematic. For example, some
research has shown that jurors exposed to eyewitness
testimony cautionary instructions (commonly known
as “Telfaire” instructions) are no more sensitive to the
problems associated with eyewitness testimony than
jurors not given instructions. Periodically, the judge
must instruct jurors to ignore inadmissible information
that they have heard in court or in the form of pretrial
publicity. These types of instructions have been typi-
cally shown to be ineffective. In some cases, jurors
may actually pay more attention to evidence that has
been ruled as inadmissible than if the judge had said
nothing at all about it. This tendency has been termed
the “backfire effect” and may be the result of either a
sense of resistance (i.e., reactance) building up in
jurors because they feel that their freedom to consider
the evidence is being threatened or cognitive factors
causing a person to pay more attention to information
that he or she is actively trying to ignore.

Factors Affecting 
Instruction Effectiveness

A number of factors have been identified that affect the
overall effectiveness of instructions. Comprehension
issues are a primary problem and result from the lan-
guage used to convey the instructions. As previously
noted, historically, the focus of instructions has been
on stating the law in a legally accurate manner rather
than on creating instructions that are designed to max-
imize comprehensibility. In addition, this problem may
be compounded in complex trials in which difficult
legal concepts must be explained and a greater amount
of instructions must be given. Education level has also
been consistently shown to relate to instruction com-
prehension, with higher instruction comprehension
rates found among well-educated jurors, although a
number of researchers have found that even law
students have difficulty in comprehending the instruc-
tions they are presented with.

As previously mentioned, in certain cases, jurors
may decide to ignore the instructions they are given.
This may happen in cases where a judge rules certain
information as inadmissible. In addition, jurors may
ignore the law and decide that even though a defen-
dant has broken the law (as they understand the law to
be), it would be morally wrong to render a conviction,

because the defendant did not violate the spirit of the
law or because the law is viewed to be unjust. This
phenomenon is known as “jury nullification.”

Finally, jurors’ beliefs about the law may also inter-
fere with the effectiveness of instructions. There is
evidence that jurors tend to rely on their own beliefs
regarding the meaning of legal concepts rather than on
the specific instructions they are given. This process is
known as using “commonsense justice.” Jurors may
use commonsense justice in their decision making
because their beliefs regarding certain legal concepts
such as insanity may be particularly strong or because
jurors are forced to rely on whatever relevant concepts
they possess when given instructions that are unclear.

Improving the Jury 
Instruction Process

Social science researchers have examined a variety of
techniques for improving jurors’ comprehension lev-
els for instructions. The most effective technique
appears to be rewriting the instructions using general
psycholinguistic principles. A variety of research
teams across the United States have successfully
improved comprehension rates using this approach,
with improvement gains between 20% and 30% often
detected. It is unclear whether additional revisions to
instructions would lead to even higher gains.

In the process of revising instructions, researchers
have focused on revisions such as breaking down com-
plex sentences and reorganizing the material using a
more logical structure, in addition to replacing legal
jargon and uncommon words with more familiar lan-
guage and replacing abstract words (e.g., “plaintiff”)
with more concrete terms or specific names (e.g., the
plaintiff’s actual name). Other changes include elimi-
nating negatively modified sentences, using the active
rather than the passive voice, removing prepositional
phrases, and replacing nominalizations (nouns that
have been constructed from a verb) with verbs (e.g.,
change “the thinking of” to “think about”). In the
process of applying these psycholinguistic principles
and improving comprehension, the legal accuracy of
instructions has not been sacrificed.

Jurors typically are given instructions just prior to
deliberations. However, several studies have found that
delivering instructions twice, once at the beginning of
the trial and again after the evidence has been pre-
sented, improves comprehension somewhat. In addi-
tion, delivering pretrial-instructions gives participants
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a framework for interpreting the evidence, making
them more attentive to due-process issues designed to
protect the defendant such as burden of proof. However,
comprehension has not been improved on a reliable
basis when jurors are only given pretrial instructions
(that are not repeated following attorneys’ closing
statements).

Traditionally, the judge delivers instructions to
jurors orally. However, an alternative delivery approach
is to provide written instructions to the jurors that can
be brought into the deliberation room. Several studies
have shown that comprehension levels are increased
when written instructions are provided, and that jurors
are better able to apply the law. However, other studies
have produced contradictory findings and have not
found improvements for comprehension or verdict dif-
ferences when written instructions are used.

Special verdict forms may be used to ensure that
jurors attend to key elements that are conveyed in jury
instructions. A special verdict form consists of a series
of questions regarding separate issues of fact to which
jurors must respond. These forms are used in both
civil and criminal trials in the United States and in
other countries. Similarly, flow charts (also known as
decision trees) indicate the order in which decisions
regarding different legal questions should be answered
and the appropriate verdict that should be rendered as
a result of those decisions. It is possible that instruc-
tion comprehension can be improved through the
administration of these forms and charts because
jurors are required to attend to key legal questions that
must be resolved. To date, only a few studies have
examined the effectiveness of special verdict forms
and flow chart/decision-tree models, and those studies
have produced mixed results. Some research has
shown that instruction comprehension is improved by
these techniques and that jurors believe that special
verdict forms are helpful in improving their under-
standing of instructions and rendering a verdict that
they are confident in and satisfied with. However,
other research has shown that comprehension is not
increased by these techniques and that jurors do 
not use flow charts when they are provided during
deliberations.

When jurors are unsure as to the meaning of
instructions, they may attempt to resolve their confu-
sion during deliberations by discussing the matter
with each other. If one or more jurors have a very
good understanding of the instructions, it may be pos-
sible for them to clarify the instructions for others,

thus improving the overall comprehension level of the
jury. Research has indicated that jurors have some dis-
cussion regarding the meaning of instructions in most
trials. Unfortunately, jurors are unable to clarify mis-
understood points on a regular basis and, as a result,
deliberation does not appear to be a successful remedy
for comprehension problems. Rather, it has been
demonstrated that jurors are as likely to replace an ini-
tially correct understanding of instructions with an
incorrect one as to correct a misunderstood point of
the instructions.

Jurors may also turn to the judge to clarify instruc-
tions. Although judicial clarification may be the best
possible solution to instruction comprehension prob-
lems, judges typically either re-read the problematic
instructions or do nothing at all and simply allow
jurors to proceed relying on their best memory and
understanding of the instructions originally delivered.
The lack of judicial responsiveness to jurors’ requests
for clarification is based on concerns regarding
appeals. It is unlikely that a decision will be reversed
on the basis of the instructions provided when the
judge restricts his or her comments to the pattern
instructions. However, if he or she deviates from the
specific wording in the pattern instructions, it can be
argued that the language used to clarify the instruc-
tions was inappropriate.

The “Plain English” Movement 
and the Future of Jury Instructions

The primary problem associated with judicial instruc-
tions is that they have traditionally been conveyed in a
manner that emphasizes legal accuracy, with minimal
attention paid to comprehensibility among a nonlegal
professional audience. The development of pattern
instructions was seen as an improvement to the instruc-
tion process, and it did reduce the time judges spent
developing instructions for jurors as well as the number
of appeals based on instructions while increasing
instruction consistency across cases. However, pattern
instructions did not serve to remedy comprehension
problems.

Recently, states have begun to respond to the rec-
ommendations of social scientists by redrafting pattern
instructions using a “plain English” approach and
applying psycholinguistic principles. For example, in
2003, California approved approximately 800 new
civil jury instructions and special verdict forms and
revised its criminal jury instructions in 2006. Other
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states are either considering or in the process of mak-
ing similar revisions (including Delaware, Iowa,
Michigan, Minnesota, Missouri, North Dakota Arizona,
Florida, Vermont, and Washington). It is hoped that in
the future, continued assessment and revision of
instructions accompanied by the application of theo-
retical perspectives from cognitive and social psychol-
ogy will continue to improve the jury instruction
process, leading to verdicts that are based on a true
understanding of the law by jurors.

Joel D. Lieberman

See also Damage Awards; “Dynamite Charge”; Inadmissible
Evidence, Impact on Juries; Jury Nullification; Jury
Understanding of Judges’ Instructions in Capital Cases
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JURY ADMINISTRATION REFORMS

Over the past half-century, courts have implemented a
host of reforms to the administrative processes
involved in qualifying and summoning prospective
jurors for jury service. These reforms have largely
focused on improving the demographic representation
of the jury pool and alleviating the burden of jury ser-
vice on citizens. This entry describes the legal and
theoretical basis for administrative reforms and the
specific efforts that courts have made to ensure that

the jury pool is broadly inclusive of the entire popula-
tion and reflects a fair cross-section of the community.

Legal and Theoretical Basis 
for Administrative Reforms

The U.S. Supreme Court first ruled that African
Americans could not be systematically excluded from
the jury pool on the basis of race in 1880, but wide-
spread efforts to ensure a demographically representa-
tive jury pool began in earnest only with the civil rights
and women’s rights movements during the mid-20th
century. The legal principle requiring a racially and
ethnically diverse jury pool derives mainly from the
Sixth Amendment requirement that criminal defen-
dants be tried by “a fair and impartial jury,” which the
U.S. Supreme Court has interpreted as a jury selected
from “a fair cross-section of the community.”

The principle is premised on the belief that a jury
that reflects a broad spectrum of life experiences and
viewpoints is less likely to succumb to unchallenged
assumptions or biases during deliberations. This
understanding is supported by a substantial body of
empirical research concerning the implications of the
story model of juror decision making, which posits
that jurors filter trial evidence as it is presented through
a preexisting framework of life experiences, opinions,
and attitudes (e.g., how the world works, how people
interact, etc.), which in turn affects the inferences that
each juror takes away from that evidence. During
deliberations, jurors have the opportunity to present
competing interpretations of evidence and discuss their
credibility in the context of the entire case and come to
a consensus about the facts and the appropriate appli-
cation of law to those facts in their verdicts. Due to the
widespread public acceptance of this premise, courts
have also justified administrative reforms to the jury
system to bolster public perceptions of the fairness and
legitimacy of jury verdicts produced by diverse and
representative juries.

A secondary principle—tangentially related to the
first—is that jury service is a civic obligation that all
citizens must be prepared to undertake if the American
justice system is to continue to uphold its democratic
ideals. This principle derives less from specific con-
stitutional requirements and more from the belief that
a well-functioning democracy engages citizens across
every dimension of cultural identity, socioeconomic
status, and political orientation in a process of shared
decision making. Thus, no segment of society should
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be considered too marginal or too elite to be spared
from the basic task of jury service.

A number of institutional and social factors affect
citizens’ ability and willingness to serve, and they
often have a disproportionate effect on minority popu-
lations. For example, voter registration lists, the most
popular source list for compiling the master jury list,
have long been criticized for overrepresenting popula-
tions that are older, more affluent, and highly educated
and being less representative of minorities. The high
mobility rates of youth and lower-income individuals
result in substantial numbers of jury summonses—on
average, 15% nationally—being returned as undeliver-
able by the U.S. Postal Service. Some qualification cri-
teria, such as citizenship and English language fluency,
disproportionately exclude Hispanic, Asian, and other
immigrant populations. Occupational exemptions for
various types of professionals place a disproportionate
burden of jury service on those who do not qualify for
an exemption. The length of time that citizens are
required to serve can last up to 6 months or more 
in some jurisdictions, and juror fees rarely cover 
more than daily travel and out-of-pocket expenses.
Consequently, an average of 9% of prospective jurors
are excused for hardship. Another 9% of individuals—
again disproportionately lower income and less 
educated—fail to respond to their jury summonses.

Specific Reforms

To address these myriad issues, state and federal
courts have gradually implemented various improve-
ments in jury administration that are designed to
expand the jury pool to encompass all jury-eligible
citizens, equalize the burden of jury service across the
entire population, and make it possible for all jury-
eligible individuals to serve if summonsed. For exam-
ple, half of all state courts now use both registered
voters and licensed drivers lists to compile the master
jury list, and 20% of courts use three or more source
lists. Each new source list adds unique names that
were not found on the previous source lists, thus
expanding the pool of prospective jurors. Many courts
also employ sophisticated mailing list management
tools, such as those developed by mail order retailers,
to verify and update addresses and reduce the propor-
tion of undeliverable summonses. Several jurisdic-
tions have eliminated occupational exemptions; 12
states and the District of Columbia provide exemp-
tions only for previous jury service.

To reduce the burden of jury service on individuals,
nearly one in four courts (23%), whose collective juris-
diction encompasses more than half the U.S. popula-
tion, now employs a “one day/one trial” term of service.
That is, if a person reports for jury service and is
impaneled as a trial juror, he or she serves until the
completion of that trial and then is released for some
statutorily defined period of time. If the juror is not
impaneled as a trial juror by the end of the day, he or
she again is released from jury service for the statuto-
rily defined period of time. Many courts have also
enacted deferral policies that permit citizens to select a
new reporting date if the original summons date con-
flicts with a prior obligation. From a purely logistical
standpoint, a shorter term of service in which jurors are
used and released, rather than reused in subsequent jury
trials, requires courts to summon more citizens for jury
service to ensure a sufficient number of prospective
jurors to try cases. Thus, this arrangement simultane-
ously relieves the burden of jury service on individual
jurors and distributes the burden more equitably among
the jury-eligible population of the community.

Other jurisdictions have increased juror fees to more
adequately reimburse jurors’ out-of-pocket expenses.
Because the fiscal implications of these changes on
state and local governments can be quite substantial,
many jurisdictions are moving away from a flat daily
payment for jury service and toward a graduated pay-
ment system in which jurors receive a reduced fee, or
no fee, on the first day of jury service and then an
increased fee on subsequent days. This type of payment
arrangement works well in jurisdictions with one
day/one trial terms. It minimizes the cost of jury service
incurred by courts on the first day of service, when
large numbers of jurors report for jury selection, but
provides somewhat better compensation to those citi-
zens who serve for longer periods of time as sworn trial
jurors. Some states have also coupled improved juror
compensation systems with legislation mandating that
employers compensate employees while on jury ser-
vice for a given period of time (usually 3–10 days), thus
minimizing the financial hardship jurors might experi-
ence due to lost income. Finally, Arizona, Louisiana,
Mississippi, and Oklahoma have enacted legislation
authorizing a “Lengthy Trial Fund” to reimburse jurors
who are impaneled on longer trials (e.g., 10 days or
more) for lost income up to a statutorily defined maxi-
mum ($100 to $300 per day).

Along with efforts to reduce the burden of jury 
service, many courts have stepped up enforcement
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proceedings on citizens who fail to respond to the jury
summons. Nearly two thirds of courts report some
form of follow-up on nonresponders, most often in the
form of a follow-up letter or second summons that
informs jurors that they have failed to report for jury
service and assigns them a new reporting date. Courts
that have formally evaluated this approach find that
the response rate to a second summons ranges from
35% to 50% and that individuals responding to a sec-
ond summons qualify for jury service in roughly the
same proportion as those responding to the first sum-
mons. If a juror fails to appear a second time, sanc-
tions can increase in severity from civil contempt
proceedings and fines to arrest and incarceration.
Practically, serious juror scofflaws constitute a rela-
tively small proportion of the population in most com-
munities. Thus, these more aggressive enforcement
measures often are conducted sporadically, but with a
great deal of publicity, as a deterrent to future jurors
who might ignore the summons.

The result of these efforts has been a remarkable
improvement in the diversity of jury pools over the
past three decades. Although some disparity in racial
and ethnic representation still occurs in most commu-
nities, typically the difference between the proportion
of a given minority in the community and the propor-
tion of that minority in the jury pool ranges from 
2 to 4 percentage points. These changes, especially
expanding the inclusiveness of the master jury list and
reducing the term of service, have also dramatically
increased the proportion of the American population
that has experienced jury service—from 6% in 1977
to 29% in 2004. It may be this direct and personal
experience with jury service that has continued to bol-
ster popular support for the institution even in light of
the precipitous decline in the proportion of cases tried
by jury over the past 30 years.

Paula Hannaford-Agor

See also Jury Deliberation; Jury Reforms; Jury Selection;
Story Model for Jury Decision Making; Voir Dire

Further Readings

American Bar Association. (2005). Principles for juries and
jury trials. Chicago: American Bar Association.

Hannaford-Agor, P. L., Waters, N. L., Mize, G. E., & Wait,
M. (2007). The state-of-the-states survey of jury
improvement efforts: A compendium report. Williamsburg,
VA: National Center for State Courts.

Hastie, R., Penrod, S. D., & Pennington, N. (1983). Inside
the jury. Cambridge, MA: Harvard University Press.

Munsterman, G. T., Hannaford-Agor, P. L., & Whitehead, G. M.
(Eds.). (2006). Jury trial innovations. Williamsburg, VA:
National Center for State Courts.

JURY COMPETENCE

Many observers praise the abilities of juries in making
decisions in both criminal and civil cases. Others,
however, criticize the competence of juries, arguing
that juries are not effective legal decision makers.
Psychologists have conducted a variety of studies to
evaluate how juries make decisions, using simulation
and field experiments, archival data, and interviews of
jurors and judges. Overall, juries show a relatively
high degree of competence—jurors take their 
decision-making tasks seriously, understand the
nature of the adversary process, attempt to make deci-
sions that achieve many (sometimes conflicting) goals
simultaneously, and perform at a level that is similar
to that of judges. However, there are clear areas in
which jury performance could be improved, and a
variety of procedural mechanisms have been devel-
oped to assist juries in their decision-making tasks.

Models of Juror Decision Making

Research has shown that jurors attend to the trial evi-
dence presented and show relatively high levels of com-
prehension and recall of the facts at issue. Mathematical
models of juror decision making—i.e., Bayesian mod-
els, algebraic models, and stochastic process models—
posit that jurors begin with a preliminary judgment and
update that judgment as evidence is introduced through-
out the trial. In contrast, the “story model” of juror deci-
sion making is an explanation-based model of juror
decision making that contends that jurors construct a
narrative story that best accounts for the (often conflict-
ing) trial evidence and then select the verdict option that
best fits that narrative.

Jurors’ Use of Evidence

In reaching their verdicts, jurors endeavor to make
decisions that account for the evidence and that follow
the law. Research has shown that in doing so, jurors
do tend to make use of the evidence that the law
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defines to be relevant to their decisions. For example,
jurors use evidence about offenders’ conduct in deter-
mining criminal guilt and civil liability and evidence
about the severity of plaintiffs’ injuries in setting com-
pensation. Indeed, the substantive trial evidence turns
out to be the best predictor of verdicts.

EExxttrraalleeggaall  EEvviiddeennccee

In some instances, however, jurors may use infor-
mation that has been held to be legally irrelevant.
First, research has demonstrated that jurors sometimes
use information that is related to the case but that 
is not part of the legally admissible evidence. For
instance, jurors have difficulty ignoring evidence to
which they are exposed but that is ruled to be inad-
missible by a judge—even when they are explicitly
told to disregard such evidence. In addition, jurors are
influenced by information about a case that that they
obtain through the media—pretrial publicity—but that
is not part of the evidence admitted in the court.

Second, jurors sometimes use evidence that is
appropriately offered for one purpose to inform
another decision for which that evidence is legally
irrelevant. For example, evidence about a criminal
defendant’s prior record is not admissible to establish
guilt, but it may be admitted to discredit the defen-
dant’s testimony. However, jurors have difficulty in
limiting their use of such information. In the same
way, jurors have been shown to conflate their liability
and damages decisions, using evidence that is relevant
to one in making decisions about the other. Similarly,
there is evidence that jurors take into account their
assessment of a plaintiff’s own fault in determining the
level of damage that plaintiff has suffered. Because
these decisions are supposed to be made separately and
then combined by the judge, this can result in a “dou-
ble discounting” of the plaintiff’s damages.

Third, jurors have also been found to rely on pre-
existing cognitive schemas about the law in ways that
may be inconsistent with legal rules. For example,
jurors may bring with them ideas about offenses or
verdict categories that may conflict with the relevant
law. Similarly, in the absence of guidance from the
court about whether or how their decisions should
take into account the possibility that a party is insured
or will incur attorney fees, jurors must rely on their
own notions about the likelihood and nature of any
insurance or fees and about how their decisions
should be informed by these possibilities.

Some, but not all, of the difficulties that jurors have
in appropriately dealing with these evidentiary issues
may be related to difficulties that they have in under-
standing jury instructions (see below). In addition,
some studies have shown that jurors are better able to
avoid misusing evidence in some of these ways when
given instructions that explain the rationale underly-
ing the legal rules. For example, jurors are better able
to keep evidence about plaintiff or defendant culpabil-
ity from influencing their damage awards when the
reasons for doing so are explained.

HHeeaarrssaayy  EEvviiddeennccee

There has also been research examining how jurors
use particular types of evidence. For example, some
studies have examined how jurors assess hearsay 
evidence—testimony by a witness relaying what was
said by another person (the “declarant”) that is used to
prove the truth of the matter asserted. Jurors appear to
be able to competently assess hearsay evidence, dis-
tinguishing more reliable hearsay testimony as more
accurate, more helpful to their decisions, and of
higher quality than less reliable hearsay testimony.

CCoonnffeessssiioonn  aanndd  EEyyeewwiittnneessss  EEvviiddeennccee

How jurors assess incriminating evidence, such as
confession evidence or eyewitness testimony, has also
been studied. With regard to confession evidence,
there is some evidence that jurors are not influenced
by factors—such as evidence of coercion—that are
associated with the reliability of confessions. There is
similar evidence with respect to eyewitness testimony.
Psychological research has documented a number of
factors that can influence the accuracy of an eyewit-
ness, including the presence of a weapon, the use of a
disguise, or other conditions under which the eyewit-
ness observed the suspect. However, unaided, juror
decisions—such as verdicts, culpability judgments, or
assessments of the accuracy of the eyewitness—may
not be influenced by these factors. In addition, juror
decisions can be insensitive to differences in lineup
procedures. In contrast, there is evidence that jurors
are influenced by the confidence of the testifying eye-
witness, even though confidence is only weakly cor-
related with witness accuracy. Expert testimony about
the influences on eyewitness accuracy (e.g., witness-
ing conditions), however, has been shown to increase
juror sensitivity to such factors and to decrease the
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effect of witness confidence. When experts testify for
both sides, however, jurors appear to become skepti-
cal of all eyewitness testimony, including identifica-
tions made under relatively good conditions.

SScciieennttiiffiicc  aanndd  SSttaattiissttiiccaall  EEvviiddeennccee

Finally, it has been found that jurors can have par-
ticular difficulty with certain types of complex evi-
dence, such as statistical, scientific, or other forms of
expert testimony. On the one hand, expert evidence
often proves helpful to juries—for example, helping
them better evaluate other evidence, such as eyewit-
ness testimony or confessions (see above). In addition,
there is evidence that jurors carefully evaluate such
expert testimony, approaching expert witnesses with
some skepticism and working to evaluate both the
experts (e.g., their credentials and motives) and the
substantive testimony. On the other hand, it has been
found that jurors sometimes have difficulty in under-
standing and using such evidence properly. For exam-
ple, there is evidence that jurors are not skilled at
identifying flaws in the design of scientific research
studies and may not discount the value of such
research appropriately. Studies with confounding vari-
ables, missing control groups, problems with the valid-
ity of measures, and the opportunity of experimenter
demand are as influential as better-designed studies,
and witnesses presenting such flawed research are not
seen as any less credible than witnesses presenting
studies without such flaws. Similarly, interviews with
jurors as well as experimental studies have shown that
jurors experience difficulty in reasoning about and
making inferences from statistical evidence, such as
probability estimates and information about popula-
tion base rates. Recent research, however, suggests that
improved judicial instructions may help jurors better
understand scientific testimony.

Civil Decision Making

Civil juries in particular have been criticized as unpre-
dictable, arbitrary, biased against plaintiffs, and prone
to making large damage awards. Data from actual
cases, however, provide little evidence of juries that
are out of control; most jury awards are modest.
However, while jury damage awards are appropriately
influenced by legally relevant factors, they can also be
highly variable, such that different amounts are
awarded in cases involving what seem to be similar

injuries. In addition, studies have found that juries
tend to overcompensate small injuries but undercom-
pensate large injuries. Moreover, there is evidence that
for noneconomic damages, such as damages for pain
and suffering, and for punitive damages, jurors have
some difficulty in translating their judgments into dol-
lar figures and can be influenced by cognitive biases
such as anchoring.

Concern is often expressed that juries are biased in
favor of plaintiffs and against defendants, particularly
those defendants with “deep pockets.” However, there
is evidence that jurors are relatively skeptical of plain-
tiffs and their claims. In addition, there is little evi-
dence that the wealth of the defendant influences
jurors’ liability determinations or their compensatory
damage awards. In contrast, however, corporate
defendants do seem to be held to a higher (“reason-
able corporation”) standard of conduct than are defen-
dants who are individuals.

Jury Instructions

The primary way in which juries are schooled in the
requirements of the law is through the legal instruc-
tions that trial judges give them to guide their deci-
sions. These instructions explain the jury’s role, inform
the jury about the legal rules that govern the case that
it is to decide, define the standard and burden of proof,
and define the possible alternative verdicts available to
the jury. Typical instructions focus on stating the law
precisely rather than on comprehensibility; contain
many legal terms of art; and consist of lengthy, com-
plex sentences. Perhaps not surprisingly, therefore, a
large body of research has demonstrated that while
jurors perform relatively well at understanding and
remembering the factual evidence presented at trial,
they often have difficulty in understanding, remember-
ing, and applying these legal instructions. For exam-
ple, jurors have particular difficulty in understanding
the “beyond a reasonable doubt” standard in criminal
cases, the “negligence” standard in civil cases, and
legal terms such as “aggravation” and “mitigation” in
capital punishment instructions. Similarly, typical
instructions limiting the use of particular evidence or
indicating that particular evidence is to be ignored are
poorly understood.

Significantly, there is evidence that the comprehen-
sion of and ability to follow instructions is improved
when instructions are rewritten following the basic
principles of psycholinguistics. Removing legal jargon,
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negatives, and words with multiple meanings; using
more common words; replacing abstract concepts with
concrete terms; using party names; simplifying sen-
tence structure; and providing an analytical structure to
guide decision making can all help make instructions
more comprehensible. In addition, there is some evi-
dence that providing jurors with written copies of
instructions can lead to improved memory for and com-
prehension of the legal instructions. As noted above,
research has also shown that jurors are better able to
follow legal instructions when they include explana-
tions and reasons for the underlying legal rules.

Deliberation

Much research examining jury competence has been
conducted by examining the decisions and judgments
of individual jurors. Indeed, the predeliberation prefer-
ences and judgments of individual jurors are predictive
of ultimate jury verdicts. Juries, however, operate as
group decision-making bodies. Thus, it is important to
consider the ways in which the deliberative process
might influence jury competence. Importantly, juries
may be advantaged over an individual decision maker
(such as a judge) in that they can draw on the memo-
ries and understandings of the collective. Research has
demonstrated that jurors who deliberate are more
likely to engage in complex reasoning about the law
and the evidence and make more counterarguments,
have better memory for the trial evidence, are less sus-
ceptible to some judgmental biases, and reach more
consistent decisions. On the other hand, group deliber-
ation has been found to worsen judgmental biases in
some circumstances, and group decisions can become
more extreme.

Comparing Jurors With Judges

Any discussion of jury competence must consider the
standard by which competence is to be evaluated. One
common standard by which to evaluate jury compe-
tence is to compare jurors with the most likely alterna-
tive—trial court judges. In general, research has shown
that judges and jurors show substantial agreement in
their decisions. High rates of agreement are found both
in cases classified by judges as relatively easy to
understand and in cases involving a high degree of
legal and factual complexity. Moreover, in those cases
in which there is disagreement between jury and judge,
the judges do not attribute the disagreement to jury
misunderstandings of the case. Rather, judges are more

likely to disagree with jury decisions in cases that are
“closer calls”—that is, in cases in which there are cred-
ible arguments to support either decision. Several
studies have also shown relatively high rates of agree-
ment between juries and other expert decision makers;
for example, jury verdicts in medical malpractice cases
tend to correlate with the judgments of physicians.

In addition, research has shown that judges and
jurors engage in similar decision processes. For exam-
ple, judges and jurors consider the same factors in
assessing plaintiffs’ pain and suffering in personal
injury cases, rank the severity of cases in similar ways,
take into account similar factors in setting punitive
damage awards, and are influenced by the same vari-
ables when assigning blame in criminal cases. Judges
also suffer from many of the same difficulties that
jurors do. For example, judges, like jurors, are typically
not trained in math or science and have difficulty in
evaluating statistical and scientific evidence. In addi-
tion, judges, like jurors, have been shown to be unable
to ignore inadmissible evidence. Similarly, judges are
subject to the same sorts of cognitive illusions as are
jurors; their decisions are influenced by anchoring, out-
come and hindsight bias, and other heuristics.

Judges—as the trial participants who are in a posi-
tion to most closely observe the jury—are also well
suited to comment on jury competence. When asked
their opinions about juries, judges report high levels
of satisfaction with juries and believe that juries
understand the issues and attempt to follow the legal
instructions.

Aids to Jury Decision Making

A variety of aids have been proposed to assist juries
with their decision tasks. Many of these aids have been
controversial, but over time more courts have become
willing to incorporate some of these procedures into
their processes. This increased openness has also facil-
itated empirical assessments of the effects of these
reforms in field settings. These reforms attempt to
improve jury decision making through a range of mech-
anisms. First, a number of reforms are aimed at assist-
ing jurors in making sense of and remembering the
evidence. For example, instructing juries about the law
prior to the introduction of evidence provides jurors
with a framework that helps them structure the trial evi-
dence as they hear it. Similarly, allowing jurors to take
notes and ask questions of witnesses helps jurors under-
stand the testimony presented and remember it better.
Providing access to trial transcripts, witness lists, or
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trial summaries helps jurors refresh their memories,
allows them to clarify the evidence when memories dif-
fer, and makes it more likely that they will systemati-
cally process the evidence. Allowing jurors to discuss
the case throughout the trial may help jurors compre-
hend the evidence and formulate useful questions.

Other reforms are targeted at helping jurors follow
the legal rules. For example, bifurcating the trial—that
is, separating trials into multiple parts at which differ-
ent questions are considered may help jurors focus on
the evidence that is most relevant to the separate deci-
sions at hand. For example, decisions on punitive dam-
ages could be postponed until after the jury has
determined liability and compensatory damages. Then,
evidence relevant to punitive damages could be heard at
a separate proceeding. Similarly, asking jurors to
respond to a series of questions (“interrogatories” or a
“special verdict”) can be used to focus jurors on the rel-
evant legal questions. Reforms directed at judicial
instructions are also likely to improve jurors’ ability to
understand and follow the law. Rewriting judicial
instructions to make them more understandable and
easier to follow, drafting instructions to assist jurors
with scientific and statistical evidence, and formulating
reason-based instructions may all help jurors compre-
hend and apply the law better.

Jennifer K. Robbennolt
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JURY DECISIONS VERSUS

JUDGES’ DECISIONS

In American trials, the verdict is reached by either a
judge or a jury, raising questions as to how these two
fact finders reach their decisions and whether their
decisions systematically differ. Most research has
focused on the jury, though some key studies have
compared the decisions of judges and juries. The
available archival studies, case-specific judicial sur-
veys, and experimental research reveal substantial
similarities and a few differences.

Before a civil or criminal trial begins, the parties
decide whether it will be a trial by jury or a trial 
by judge (“bench trial”). A bench trial occurs if both
sides waive the right to a jury. Although rates vary
across jurisdictions, approximately one third of felony
trials and one in four civil trials in the United States
are bench trials. Outside the United States, a mixed
tribunal consisting of both lay and professional mem-
bers may determine the outcome of a trial. Some crit-
ics of the American jury suggest that the justice
system would be improved by transferring more deci-
sion-making responsibility to professional judges.
Thus, in evaluating the performance of the jury, the
policy-relevant comparison is not some hypothetical
ideal decision maker, whatever characteristics that
model might have, but rather the professional, legally
qualified judge. Yet most research on trial court deci-
sion makers has focused on the jury rather than on the
judge, perhaps because the jury is both a cultural icon
and a favorite whipping boy, because relying on con-
scripted amateurs rather than professionals to decide
outcomes of important conflicts raises questions, and
because laypersons are more accessible than judges as
subjects for research on decision making.
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Judges and juries differ in several potentially
important ways. Modern judges are legally trained
professionals, while jurors are not. Although the mod-
ern jury may include members with legal training,
most jurors are legal novices. Although some mem-
bers of a jury may be more educated than the judge or
have more expertise in a particular trial-related topic,
the judge is typically more educated than the average
juror. While the trial judge sits and deliberates alone,
jury members have an opportunity to pool their expe-
riences and opinions and to correct misunderstand-
ings. Jurors, unlike judges, must reach a group
decision. Finally, the judge is a repeat player, employed
by the state to preside regularly over legal matters. In
contrast, for the citizen selected to serve as a juror,
jury service is an unusual event. The differences
between the decisions of judges and juries may be due
to one or a combination of these factors.

Direct comparisons of judge and jury decision
making are challenging to make, and whether the 
data are obtained in the field or the laboratory, the
implications of the results are sometimes ambiguous.
Nonetheless, they are necessary to draw policy con-
clusions about the decision-making behavior of these
two parties. Although still rare, their number is
increasing, providing some systematic evidence on
two central questions. First, do judge and juries differ
in the likelihood of their deciding on conviction or lia-
bility or in the level of sentence severity or damage
amounts they choose? Second, do juries and judges
consider different factors or weigh them differently in
reaching their decisions?

Researchers compare the decisions of judges and
juries using three methods: archival analyses examin-
ing outcomes in jury versus bench trials, judicial sur-
veys in which the judge indicates how he or she would
have decided the case that a jury decided, and experi-
ments in which judges and jurors respond to the same
(or similar) simulated evidence. All three methods
have strengths and weaknesses. A picture of current
knowledge about judge–jury similarities and differ-
ences emerges from a composite of these findings.

Archival Research

Archival studies capture the real decisions of judges
and juries, but they must attempt to control statistically
for differences between the cases tried by judges and
those tried by juries. Because the tribunal that hears the
case is determined by the choice of the litigant not to

plead guilty or to settle as well as whether or not to
waive the jury, the selection of cases is far from ran-
dom and must be modeled for successful control. Most
of the archival research comparing judge and jury ver-
dicts has been conducted on civil trials. Researchers
have not found consistent differences in overall liabil-
ity rates between juries and judges. They have shown,
however, that differential win rates on liability in fed-
eral civil trials vary across categories of cases, with
plaintiffs winning more often in bench trials than in
jury trials in some major types of tort cases and less
often in bench trials than in jury trials in others. Before
concluding that these patterns indicate that the win
rates on the decisions of the judge and the jury do not
differ on average or differ systematically by case type,
it is necessary to determine how much of the apparent
similarity or difference is attributable to selection
effects. A key difficulty is that in attempting to control
for selection differences, researchers do not have even
an approximate measure of the strength of the evi-
dence for liability and must rely on the limited case
characteristics that have been recorded in the archives.

The same modeling problem arises for compar-
isons of judge and jury verdicts on damages. Several
archival studies report that damage awards from jurors
tend to be higher than those from judges, although a
substantial portion of the apparent difference disap-
pears when controls for differences in the cases they
decide are introduced. Other studies have found no
overall differences. Similarly, some researchers using
archival data to study punitive damages and the size of
punitive damage awards have found more frequent
and higher awards given by juries, while others have
found no differences.

Case-Based Judicial Surveys

Nearly 50 years ago, to address the selection prob-
lems that plague archival comparisons of judge and
jury verdicts, Harry Kalven and Hans Zeisel devel-
oped the innovative approach of a case-based judicial
survey for their classic national study of the American
jury. In each of the 7,500 cases they studied, the trial
judge completed a questionnaire describing the char-
acteristics of the case, the jury’s verdict, and how the
judge would have decided the same case in a bench
trial. Studies using this approach depend on the inde-
pendence of the judges’ personal verdict reports—
that is, whether the judge reports a personal verdict
preference before learning the jury’s verdict or, if the
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report comes after, whether the judge has been
affected by that knowledge. Nonetheless, the case-
based judicial survey ensures that the judge and jury
verdicts being compared come from equivalent cases
because the judge in each case is providing a judicial
verdict in precisely the same real trial that a jury
decides. The judge and jury in the Kalven-Zeisel sur-
vey of 3,500 criminal cases agreed in 78% of the
cases on whether or not to convict. When they dis-
agreed, the judge would have convicted when the jury
acquitted in 19% of the cases, and the jury convicted
when the judge would have acquitted in 3% of the
cases—a net leniency rate of 16%. Disagreement
rates were no higher when the judge characterized the
evidence as difficult than when the judge character-
ized it as easy, suggesting that the disagreements
were not produced by the jury’s inability to under-
stand the evidence. Disagreement rates did rise when
the judge characterized the evidence as close rather
than clear, indicating that disagreement cases were, at
least in the judge’s view, more likely to be those cases
that were susceptible to more than one defensible
verdict. Primary explanations offered for the overall
differences were differences in judgments about the
credibility of witnesses and a different threshold of
reasonable doubt. Two smaller, more recent studies
using the Kalven-Zeisel method have shown remark-
ably similar patterns in criminal cases, obtaining 74%
to 75% agreement, with a greater leniency of 13% 
to 20% from the jury. Studies outside the United
States have shown similarly high levels of agreement
between professionals and juries or lay judges in
criminal cases.

For the 4,000 civil trials in their judicial survey,
Kalven and Zeisel obtained the same agreement rate
of 78% on liability, but disagreement was almost
equally divided, so that in 12% of the cases, the jury
found for the plaintiff, while the judge favored the
defense and in 10% of the cases, the jury found for the
defense, while the judge would have made an award.
Awards by juries were 20% higher on average than
awards by judges. Several smaller, recent studies of
civil jury cases in several locations have indicated
agreement rates on liability between 63% and 77%,
but it is unclear whether any overall change has
occurred over time because no national study compa-
rable with the Kalven and Zeisel study has been con-
ducted. Because punitive damages are awarded so
rarely (in roughly 3% of contract and tort cases),
researchers conducting case-specific judicial surveys

have not been able to compare judge and jury deci-
sions on punitive damages.

Simulations and Experiments

A third approach comparing judge and jury decision
making asks judges and laypersons to reach decisions
based on simulated trial materials in the form of written
materials or videotaped presentations. Comparability is
ensured by having the judges and laypersons read or
view precisely the same stimulus. In addition, by exper-
imentally varying the stimulus within each group,
researchers have tested how specific variations in the
evidence (e.g., exposure to inadmissible evidence) affect
judges and laypersons differently. The extent to which
these simulated decisions reflect what the decision mak-
ers would do in a real trial is contingent on the extent to
which the simulation captures the relevant factors that
would affect trial judgments. The materials in these
studies generally must be brief to obtain judicial partic-
ipation. Trial elements such as jury instructions are often
truncated or missing. Mock jurors frequently are not
asked to deliberate, so that the judicial responses are
compared with those of individuals rather than the
group decisions of multiple jurors. Nonetheless, the few
experiments comparing judges and laypersons reveal a
striking overall similarity between their decisions.

Experiments showed that exposure to inadmissible
evidence influenced judges and laypersons similarly,
and both groups were reluctant to impose liability
based on mere statistical evidence. In several experi-
ments involving personal injury cases, both profession-
als and laypersons responding to the same cases used
the severity of injury in determining pain and suffering
awards, but in one study, laypersons were more variable
in their awards. It is unclear how much, or whether,
variability in decisions by lay decision makers would
drop if their awards were determined by group verdicts
rather than individual judgments. In determining crim-
inal sentences in a series of cases, laypersons favored
lower penalties than judges did, indicating that the
same greater leniency was shown by juries in criminal
conviction cases in case-based judicial surveys.

In a few of the experiments directly comparing the
judgments of judges and laypersons, the samples
tested raise questions about the representativeness of
the findings because the laypersons were students or
the judges sampled came from a unique subgroup
(e.g., those who had signed up to attend a law and 
economics seminar). Much more research is needed to
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map experimentally the differences and similarities
between the judgments of judges and juries before
concluding that judges are better than juries at specific
tasks (e.g., assessing risk) or that deliberations enable
juries to outperform judges on other tasks (e.g., assess-
ing conflicting testimony).

Finally, in addition to the few studies that have
exposed judges and laypersons to the same stimulus,
in several experiments with judges, researchers 
conducted conceptual replications of the impact of
heuristics (e.g., anchoring, hindsight, framing) or of
extralegal factors, which had previously been tested
on laypersons. With a few exceptions, these experi-
ments have revealed that judges show a similar sus-
ceptibility to these cognitive illusions.

Shari Seidman Diamond and Pam Mueller

See also Juries and Judges’ Instructions; Jury Competence;
Jury Deliberation; Jury Selection; Leniency Bias
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JURY DELIBERATION

Jury deliberation begins when a trial ends and the jury
moves to a secluded location to discuss the evidence
and arrive at a decision. Understanding how juries
reach their decisions is a prerequisite for answering the
question of how well they serve their function in a
democratic society. Jury deliberation has been studied
empirically by social science researchers for more than
50 years now, but direct access to the jury room has
been always greatly limited due to a concern that any

“external” presence in the deliberation room could
influence the jury’s decision. As a result, researchers
have relied on two other methodologies to study jury
deliberation: experimental studies with mock juries
and posttrial reconstructions of actual deliberation via
surveys of and/or interviews with former jurors.

This entry summarizes what has been learned about
jury deliberation using these two methodologies. The
picture that emerges is one in which juries take their
task seriously and generally do a good job of reviewing
the evidence, although they often struggle with their
instructions. Influence in juries is a function of infor-
mation exchange and the pressure to conform. An
excellent predictor of the jury’s final verdict turns out to
be the distribution of verdict preferences on the jury’s
first vote; the verdict favored by the initial majority
ends up being the jury’s final verdict about 90% of the
time. However, the initial majority does not always pre-
vail, and these “reversals” represent some of the most
interesting products of jury decision making.

A General Model of Deliberation

A simple stage model provides a reasonable framework
for thinking about jury behavior in many, if not most,
deliberations. In the first stage, jurors get oriented
toward each other and their task. They settle in, intro-
duce themselves, select a foreperson, and discuss how
they will do things. In the second stage, which takes up
the bulk of the time spent in deliberation, jurors discuss
the evidence, take opinion polls (or “votes”), and con-
front disagreement among members. During this stage,
conflict often surfaces, efforts are made to persuade
other jurors to change their minds, and the jury moves
toward a consensus. In the final stage, the jury achieves
sufficient agreement (usually unanimity) to reach a ver-
dict, followed by attempts to smooth ruffled feathers,
reconcile individuals to the group’s decision, and help
everyone feel good about the collective verdict. Jury
deliberations vary considerably in length, but most last
somewhere between 2 and 4 hours.

TThhee  FFoorreeppeerrssoonn

Juries typically receive little instruction regarding
how they ought to deliberate, but one thing they are 
all told to do is choose a foreperson. Forepersons are
usually selected early, often immediately after mem-
bers assemble in the jury room but occasionally not
until the end of deliberation. Most of the time,
the selection process is brief and even perfunctory,
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particularly in criminal juries. Forepersons tend to be
White, male, better educated, seated at the end of the
table, and the first to speak or the first to identify the
need to select a foreperson. This profile suggests that
juries tend to eschew confrontation and rely on stereo-
types and subtle interpersonal cues (such as seating
and order of speaking) to identify a “natural leader.”
Only two task-relevant characteristics have been
found to be associated with forepersons: They tend to
have previous experience as jurors, and they some-
times have a relevant occupational background in civil
settings (e.g., an accountant being chosen in a trial
featuring complex financial transactions). Much of the
research on forepersons was conducted before 1970,
however, and it is unclear if the findings related to a
foreperson’s demographic characteristics still hold in
the wake of systematic efforts to increase the demo-
graphic diversity of juries as well as significant
changes in societal attitudes over the last 40 years.

SSppeeaakkiinngg  aanndd  DDiissccuussssiioonn  CCoonntteenntt

In general, research has shown that speaking during
deliberation is not spread evenly across jurors—several
individuals tend to do the lion’s share of the talking,
while a few members typically say little or nothing
(especially in larger juries). As might be expected,
forepersons generally speak more than the typical juror.
Although there has been a pervasive fear that juries will
get sidetracked easily and end up spending much of
their time talking about irrelevant topics, this apprehen-
sion appears to be unfounded. A robust finding has
been that juries (both real and mock) take their jobs
very seriously and try to stay focused on the task at
hand. Indeed, most of the deliberation time is taken up
with discussion of legally relevant topics, such as the
evidence (around 75%) and the jury’s instructions
(around 20%). Juries also generally do a good job of
correcting inaccurate statements made by their mem-
bers, exhibiting good collective recall. Furthermore,
when individual jurors introduce legally irrelevant con-
siderations (e.g., the similarities between the current
trial and a recent movie), this is often noted and sanc-
tioned (corrected) by other members.

Initial Distribution of 
Verdict Preferences

One of the strongest and most reliable findings about
juries is that the distribution of verdict preferences at
the beginning of deliberation is a very good predictor

of the jury’s ultimate verdict. Specifically, the verdict
option favored by the initial majority tends to be the
jury’s final verdict about 90% of the time. This find-
ing is based on extensive research with mock juries
where individuals were asked to provide an explicit
verdict preference prior to deliberation, as well as
several field studies where the first vote was recon-
structed later and used as a proxy for the initial 
preference distribution in real trials. This robust phe-
nomenon has often been referred to as the “majority
effect.”

A good deal of research on “social decision
schemes” in the 1970s and 1980s aimed to identify
the specific probabilities associated with the various
verdicts that occurred given every possible initial dis-
tribution of juror verdict preferences. Early studies
suggested that factions within the jury would usually
“succeed” in getting their preferred verdict in the end
if they began with a strong majority or a higher share
of the vote (defined as two-thirds or more). If no two-
thirds majority existed initially, juries were theorized
to acquit or hang with high probability. Subsequent
work provided support for the majority effect but also
identified an asymmetry in the probabilities working
in favor of the defendant in criminal trials—a 
so-called leniency effect. The leniency effect essen-
tially corresponds to an increase in the likelihood of
a prodefense verdict for any given preference distrib-
ution relative to what would be expected if the nature
of the verdict had no impact on the majority’s chance
of succeeding. For example, a weak majority of 
7 people in a 12-person jury is considerably more
likely to succeed if it favors acquittal as opposed to
conviction. This prodefense shift is consistent with
the explicit value placed on giving the defendant the
benefit of the doubt in criminal trials and the strict
standard of proof needed to convict (i.e., “beyond a
reasonable doubt”).

Consistent with both the majority and the leniency
effects noted above, a recent meta-analysis of studies
measuring early-verdict preference distributions (i.e.,
predeliberation or first vote) and final verdicts in
criminal trials identified two critical thresholds of
member support related to potential verdicts. When
there existed a strong early majority favoring convic-
tion (i.e., 75% or more of the jury), a “guilty” verdict
was the usual result. Conversely, if 50% or less of the
jury initially supported conviction, a “not guilty” ver-
dict was extremely likely. The only time the jury’s
final verdict could not be forecasted correctly was
when a weak initial majority favored conviction, in
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which case “guilty,” “not guilty,” and “hung” verdicts
were all relatively common.

The Dynamics of Consensus

In most deliberations, it becomes obvious at some
point that all members do not favor the same verdict
and some jurors will have to change their minds if the
jury is to accomplish its task. A number of studies have
examined how juries go from an initial nonunanimous
distribution of preferences to a consensus verdict, and
two general sources of influence have been identified:
informational and normative. Informational influence
is associated with the content of the jury’s discussion;
it stems from the articulation of case “facts,” interpre-
tations, and arguments supporting a particular verdict.
Normative influence comes about from a desire by
individuals to fit in with others and not be seen as
deviant, incorrect, or even disagreeable. In essence,
normative influence represents a pressure to conform
that is rooted in the desire to avoid the social costs
associated with standing apart from the collective.

Research on the dynamics of deliberation has
shown that majority factions exert both informational
and normative influence on minority (i.e., dissenting)
jurors. In particular, several different theoretical
models of majority influence converge on the conclu-
sion that the degree of influence exerted is propor-
tional to the size of the majority faction. In addition
to exerting normative influence in direct proportion
to their size, majority factions exert informational
influence as well. In this regard, majority factions
have a “sampling advantage” over minority factions
during deliberation in that they have more members
to draw on for evidence-related recollections, obser-
vations, and views consistent with their preferred ver-
dict. Conversely, in keeping with their smaller size,
minority factions are forced to rely primarily on
informational influence. Research has also shown
that juries tend to move away from their initial distri-
bution slowly at first but with increasing speed as the
majority faction grows and its influence increases in
a snowball-like fashion. In essence, as the majority 
is given time to deploy its normative and informa-
tional advantages, it becomes harder and harder for
the minority to prevail. Interestingly, though, a few
studies have observed a momentum effect as well:
Once the jury begins moving in either direction
toward a verdict (whichever it happens to be), it
rarely stops and changes direction. This suggests that

a key event underlying a “reversal” of the early
majority is when the first juror to change votes joins
the minority faction.

Opinion polling is one procedural variable that
may influence the dynamics of deliberation. Polling
during deliberation can vary on several dimensions,
including timing (e.g., early vs. late) and secrecy with
regard to individual votes. In particular, early opinion
polls conducted in a “public” fashion (where members
can observe how other jurors vote) may bring consid-
erable normative pressure to bear on members of the
minority faction to change their vote. In one clever
series of studies using mock juries with known verdict
preference distributions (i.e., an even 3:3 split or a 4:2
weak majority), polling was structured so that all
members of one faction voted first in sequence.
Consistent with the research on conformity, the first
member of the second faction was much more likely
than chance to switch his or her vote and join the fac-
tion that voted first. This was particularly so when the
vote was taken early and when the first faction voted
“not guilty.” Of note, some research suggests that
minority factions may have more influence if sub-
groups emerge (or are specifically formed) before a
general collective discussion and the minority faction
finds itself having a “local majority” in one or more of
the subgroups. Taken together, these findings support
the notion that the order in which things are done may
distort the influence of faction size by affecting how
obvious the factions are.

Another stream of research on the dynamics of
deliberation has identified two general deliberation
“styles” that juries may adopt as they go about their
task: evidence driven and verdict driven. Evidence-
driven juries work toward the goal of establishing the
“facts” of the case as they see them before any dis-
cussion of the appropriate verdict. They spend a great
deal of time in reviewing the evidence and take their
first (and sometimes final) vote relatively late in the
process. On the other hand, verdict-driven juries take
an early first vote to get a sense of their members’
standing and then organize their discussion around the
verdict options and which one seems more appropri-
ate given what seems to be generally accepted by the
group. Research suggests that a substantial number of
juries (perhaps 33–50%) adopt a verdict-driven style,
and studies in which deliberation style was manipu-
lated suggest that its influence on the final verdict may
depend on other variables, such as the required legal
elements for the available verdicts.
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Sometimes the influence process fails to produce a
critical mass of opinion, however, and the jury cannot
reach a verdict (i.e., it “hangs”), resulting in a mistrial.
In a classic early study in the 1950s, the frequency of
hung juries was found to be about 5%. More recent
work with samples of juries drawn from several large
metropolitan areas suggests that the frequency rate
varies considerably across jurisdictions and may be as
high as 15% to 20% in some places, although the
observed frequency rate depends on whether hanging
is defined at the level of the defendant as a whole or
the specific charge. A primary determinant of hanging
is the ambiguity of the evidence, with trials involving
moderately strong evidence producing initial prefer-
ence distributions without strong majorities. Small
minority factions—especially those composed of only
one individual—are rarely able to hold out.

The Dynamics of 
Monetary Award Decisions

Research on civil juries has increased dramatically
since the 1980s, but the study of how juries arrive at
damage awards is still in its infancy. Nonetheless,
experimental research using mock juries has estab-
lished a number of influences on both the likelihood
and the amount of compensatory damage awards,
including whether or not the trial is bifurcated (divided
into liability and award phases), the characteristics of
the two parties (e.g., the number of plaintiffs and the
variability of their injuries), trial complexity, the
explicit mention of “appropriate” damage awards by
the attorneys, and the actual severity of the plaintiff’s
injury. However, relatively little attention has been
devoted thus far to the issue of how juries arrive at a
specific figure, and at least three models are possible:
(1) juries begin with a salient benchmark figure explic-
itly identified by one party or the other during the trial
and modify it based on the content of the deliberation;
(2) juries break down the award into components,
assign dollar values to the various elements of the
claim through discussion, and then sum the component
values to achieve a total value; and (3) juries simply
choose an amount that seems appropriate in a holistic
fashion. Distinct from the issue of when these models
might apply is the question of whether they would be
executed by individual jurors, the jury as a whole, or
both in a mixed fashion. Research examining the rela-
tionship between the amounts preferred by individual
jurors and the collective jury award has shown that jury

awards tend to be (a) larger than the central tendency
of their constituent individual members and (b) less
variable than individual award preferences (particu-
larly in 12-person juries as opposed to 6-person juries).
Related to the first point, some research suggests that
the median of the individual award preferences (as
opposed to the mean or mode) is the best predictor of
the actual collective award.

Deliberation Quality

Much of the research on juries can be viewed as a
search for variables that influence the nature of 
the verdicts observed (i.e., guilty vs. not guilty).
Relatively little attention has been directed at the
question of how well juries deliberate and the extent to
which this influences the nature of their decision, but
several notable empirical findings bear on the issue.
First, considerable research on the impact of jury size
and assigned decision rule (e.g., unanimous, critical
majority, simple majority) has generally shown these
procedural variables to have little influence on verdict
distributions. However, larger juries and those required
to reach unanimity tend to take more time, generate a
greater exchange of information, produce more satis-
fied members, and show less variability in their dam-
age awards—all characteristics that might be taken to
indicate a higher quality of deliberation. Second, evi-
dence-driven deliberation styles tend to be associated
with longer deliberations, a more thorough examina-
tion of the evidence, and less normative influence. In
other words, juries that are larger, evidence driven,
and/or required to be unanimous may be more likely
to have higher-quality deliberations than smaller,
nonunanimous, and verdict-driven juries.

Another question related to the notion of deliberation
quality is whether the deliberation process amplifies or
suppresses the biases of individual jurors. An early,
well-known hypothesis was that the biases of individual
jurors would tend to manifest themselves when the evi-
dence was ambiguous and not clearly supporting any
verdict, but the empirical research has been mixed. In
some situations, deliberation seems to reduce the biases
of its members, but in other situations it appears to mag-
nify them. Most likely, there is no simple, straightfor-
ward answer to this question—whether deliberation
accentuates or attenuates individual bias probably
depends on the strength of the evidence as well as how
that bias is distributed across jurors (and particularly
whether it is concentrated in an early majority).
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Finally, it is worth noting that a variety of initia-
tives intended to improve the functioning of juries
have been identified, implemented, and occasionally
examined in the past 25 years or so. These initiatives
include rewriting and simplifying legal instructions,
providing copies of the instructions to jurors, allowing
jurors to take notes and/or ask questions through the
attorneys, and allowing jurors access to exhibits
and/or transcripts during deliberation. Most recently,
jurors in some jurisdictions have been allowed to dis-
cuss the evidence prior to deliberation so long as all
members are present. Most of these initiatives have
been aimed at making jurors’ jobs easier by reducing
their cognitive burden and removing any constraints
on the process. While these changes have generally
not been found to systematically influence the nature
of observed verdicts and jurors almost always react
positively to them, there have been few efforts to eval-
uate how the deliberation process itself is affected.

A Final Thought

An unfortunate consequence of an early (and well-
known) likening of jury deliberation to the develop-
ment of a predetermined photographic image appears
to have been a squelching of scholarly interest in the
dynamics of the deliberation process. After all, what
value is there in studying what juries do if the final
outcome is so reliably predicted by the preference of
the initial majority? However, even though reversals
of the initial majority preference are relatively rare,
their absolute occurrence is still considerable given
the thousands of jury trials held each year. In a free
and democratic society, and with so much at stake for
the individual participants as well as the community,
it is clearly important that we understand how juries
go about making their decisions. Furthermore, in a
large number of those trials, deliberation itself is a
critical determinant of what those decisions are.

Dennis J. Devine

See also Chicago Jury Project; Jury Size and Decision Rule;
Leniency Bias

Further Readings

Davis, J. H., Kameda, T., Parks, C., Stasson, M., &
Zimmerman, S. (1989). Some social mechanics of group
decision making: The distribution of opinion, polling

sequence, and implications for consensus. Journal of
Personality and Social Psychology, 57, 1000–1012.

Devine, D. J., Clayton, L. D., Dunford, B. B., Seying, R., &
Pryce, J. (2001). Jury decision making: 45 years of
empirical research on deliberating groups. Psychology,
Public Policy, and Law, 7, 622–727.

Ellsworth, P. C. (1989). Are twelve heads better than one?
Law and Contemporary Problems, 52, 207–224.

Hastie, R., Penrod, S. D., Pennington, N. (1983). Inside the
jury. Cambridge, MA: Harvard University Press.

Kalven, H., & Zeisel, H. (1966). The American jury.
Chicago: University of Chicago Press.

Tanford, S., & Penrod, S. (1986). Jury deliberations:
Discussion content and influence processes in jury
decision making. Journal of Applied Social Psychology,
16, 322–347.

JURY NULLIFICATION

Juries have the implicit power to acquit defendants
despite evidence and judicial instructions to the con-
trary. This power, called jury nullification, is embed-
ded in the jury’s right to return a verdict by its own
moral compass and has historically permitted sympa-
thetic juries to acquit those whom the jurors perceive
as legally guilty but morally upright. The criminal
jury’s power to deliver a verdict counter to both the
law and evidence resides in the fact that a general ver-
dict requires no explanation by the jury. Some citi-
zens’ groups and some legal scholars believe that the
jury not only should have the ability to nullify but also
the right to be explicitly informed of this right.
However, the majority of the legal community, with
near unanimity among sitting judges, prefers the sta-
tus quo—juries are not informed of this nullification
power but are free to exercise it without prompting
when the jury believes that a guilty verdict clearly vio-
lates community sentiment. Research has shown that
juries informed of their nullification power are more
likely to consider extralegal factors and may be more
prone to be persuaded by emotional biases.

A Short History of Jury Nullification

Judges uniformly instruct the jury that they must
apply the law as provided by the court. However,
jurors traditionally have been able to act as the “con-
science of the community,” a long-standing role that
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implicitly enabled juries to return verdicts that fly in
the face of the proffered law. Depending on one’s
point of view, this much-disputed power of the jury
has served the interest of justice or has led to injustice
and chaos in the legal system.

Juries in England historically had been constrained
by the King. The jury’s power to deliver an unfettered
verdict was essentially nonexistent, although there is
evidence that the English jury, in its various guises,
refused to convict defendants who were unfairly
charged or for whom the sentence was wildly dispro-
portionate to the crime. However, juries did this at
great peril. The Crown had the means and the will to
punish the jury for verdicts of which it disapproved.
Juries could be incarcerated, without food or drink,
until they returned a suitable verdict. Indeed, their
very fortunes and families were put at risk.

In 1670, this state of affairs began to change. 
A seminal case, known as Bushell (the name of the
jury foreman), prohibited the Crown from punishing
the jury for verdicts deemed unlawful or rebellious.
Bushell involved a trial in which the famous Quakers,
William Penn and William Mead, were charged with
fomenting revolution by preaching in the streets.
Against all expectations, the jury returned a not-guilty
verdict and maintained their stance against the King’s
fearsome intimidation. The result was revolutionary:
an independent jury.

Juries in the American colonies often served as a
buffer between colonists and unpopular British laws.
Famously, an 18th-century jury acquitted the printer
John Peter Zenger of sedition when he had certainly
violated the local law prohibiting criticism aimed at
representatives (New York’s Mayor) of the Crown.
Colonial juries routinely acquitted smugglers (most
notably, John Hancock) and others who defied unpop-
ular laws. Jury power was rather untrammeled from
the Revolution until the middle of the 19th century.
And in the absence of a highly professional legal com-
munity, juries often decided on the basis of their own
notions of what was just, the law notwithstanding. The
proponents of the jury’s right to nullify the law suggest
that juries have historically had that power and right.

It is clear that the nullification power was extant
during the early days of the Republic. It was perhaps
not as ubiquitous as presumed. In very few colonies
was the nullification power explicit, and according to
one scholar, there are indicators that there was no such
right for much of the colonial era in Georgia,
Maryland, and Massachusetts.

Some historical indications suggest that the jury’s
right to nullify moved only in one direction—toward
mercy, but some scholars disagree. This power did not
include the power to legislate new law. American
juries that stood against the oppressive power of the
British King were held in high esteem, as were the
fiercely independent agrarian juries in the early part of
the 19th century. It is no coincidence that concerns
about the power of the jury began to surface primarily
in the middle of the century, when immigration from
Europe increased at a remarkable rate. By the 1850s,
powerful legal figures, such as Justice Joseph Story,
were arguing vigorously against an unfettered jury.

Despite the attempts of a number of state legisla-
tures to sustain jury power, an increasingly professional
legal community, through a cascading series of appel-
late cases, began to rein in the power of jurors to decide
cases with little or no concern for the relevant law. In
1895, the U.S. Supreme Court offered its only opinion
on the jury’s nullification power. In Sparf and Hansen
v. United States, the Court proscribed the jury’s explicit
power and authority by indicating that the jury’s oblig-
ation was to follow the law as received from the Court
and to apply that law to the facts. Nevertheless, the
issue of nullification resurfaced at various times, almost
always during periods of social and political unrest.
Some Northern juries refused to convict violators of the
Fugitive Slave Act in the 1850s. Juries refused to con-
vict labor organizers of conspiracies during the 1890s.
The Eighteenth Amendment, known as the Volstead
Act, which prohibited both the manufacture and the
consumption of intoxicating liquor, was widely vio-
lated by both the public and the criminals who illegally
imported or manufactured the banned substances.
Citizens who violated this act during the period known
as Prohibition often walked out of the courtroom free
men because juries were opposed to what they per-
ceived as unwelcome government interference in their
daily life and pleasures. In the tumultuous 1970s, juries
sometimes set free those who had illegally avoided the
draft during the later, more unpopular stages of the
Vietnam War, and other juries refused to convict physi-
cians for euthanizing the terminally ill. Jury behavior in
these circumstances either made the laws moot or con-
vinced prosecutors not to bring cases that they would
surely lose.

Without question, the jury’s nullification power
also has a dark side, most notably when (mostly)
Southern juries from the Reconstruction onward
acquitted transparently guilty Whites for depredations
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committed on Black citizens. This disturbing side of
nullification (“jury vilification”) was seen when juries
returned verdicts that reflected prejudiced or bigoted
community standards and violated the benign stan-
dard of nullification proponents that such verdicts
should be merciful rather than vindictive. In fact, one
nullification scholar notes that the difference between
vengeance and mercy is an unprincipled one and that,
while nullification may have had some legal basis in
colonial days, it is now a legal anachronism. Modern
proponents of jury power argue that the jury has both
the right and the power to judge both the defendant
and the law. It is an obvious understatement to say that
the right of the jury to nullify has more support among
legal academics than among judges.

Some legal scholars and jury activists argue that
judges and courts are actively attempting to constrain
the jury’s unfettered right to return a verdict according
to its own views. One scholar points to the antinulli-
fication section appended to the California Jury
Instructions. Proponents want judges to inform jurors
directly that they can exercise their right to nullify.
Indeed, much of the empirical research on nullification
has focused on the effects of providing just such an
instruction to the jury. One practicing attorney elo-
quently argues that defense attorneys should aggres-
sively seek nullification in cases where their technically
guilty clients are morally blameless. Proponents
believe that nullifying juries inform the legal process
and militate against unjust laws. Furthermore, the
pronullification argument contends that research
shows that laypeople are more sophisticated than the
courts assume and that anarchy emanates not from jury
disobedience but when laws are in conflict with com-
munity sentiment.

Jury Research and 
Nullification Instructions

The modern debate as to the limits of the jury’s power
was most clearly limned in United States v. Dougherty
(1973), in which a 2:1 majority rejected a defense
request that the nullification instruction be permit-
ted in this trial of antiwar activists. Judge Harold
Leventhal, writing for the majority of the D.C. Court
of Appeals, while noting that the pages of history
abound with shining examples of juries that refused to
convict virtuous defendants, nevertheless suggested
that if juries were given explicit nullification instruc-
tions, their behavior would be anarchic. Such an

instruction would result in “chaos” because the ver-
dict would not be predicated on the law. Furthermore,
an explicit declaration of the jury’s power to nullify
would, in Judge Leventhal’s view, require the jury to
“fashion” the law. Judge Leventhal argued that with-
out explicit knowledge of nullification, juries would
use their implicit power more carefully and judi-
ciously, not chaotically.

A number of researchers have explored the impact
on verdicts of jury instructions that include a nullifica-
tion clause. These are laboratory-based studies of vary-
ing levels of similarity to legal processes. Results
suggest that juries that received nullification instruc-
tions spent less time deliberating the evidence and
focused more on defendant characteristics, attributions,
and personal experiences. Jurors in receipt of nullifica-
tion instructions were more likely to take account of the
extralegal factors of race, gender, and social class. One
researcher reported that mock jurors were significantly
less likely to return a guilty verdict for an individual
accused of murder in a context where the act might be
characterized as euthanasia. When in receipt of nullifi-
cation instructions and when the act was committed out
of compassion (such as disconnecting a respirator or
increasing a morphine drip), the jury verdicts were the
same as those returned by juries given standard instruc-
tions. Note that much may depend on the nature of the
nullification instructions, which are usually appended
to the standard instructions. Thus, what we see in many
studies is a fairly circumscribed use of jury power, as
Judge Leventhal had suggested.

However, researchers have reexamined this “chaos”
hypothesis by examining situations that evoke jurors’
emotional biases. These biases are evoked by informa-
tion that strongly affects jurors’ emotions (e.g., grue-
some crime-scene photos) but that implies nothing
directly about the guilt or innocence of the defendant.
In several experiments, researchers have found that nul-
lification instructions can indeed change and intensify
jurors’ responses to such emotionally biasing informa-
tion. For example, in one study, information about the
victim of a crime affected jurors’ emotions so that they
were much more upset at the alleged murder of an
upright, admirable person than that of a less-worthy cit-
izen. When mock jurors were given standard jury
instructions (which tell them that they must follow the
law as it is explained by the trial judge), these emo-
tional reactions did not affect their verdicts.

In another research example, mock jurors heard
one of two versions of a trial in which a physician
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was charged with murder. In the first version, the
physician had euthanized a patient he knew (to
relieve suffering); in the second version, the physi-
cian was charged with murdering the patient for
financial gain. In other words, while the euthanatiz-
ing procedure was the same—increasing a drug dose
beyond the recommended dosage, the motive for that
act was different in the two circumstances. When
jurors were given standard instructions, the apparent
motive of the surgeon had no effect. Jurors found the
defendant guilty irrespective of the motive. However,
when the jury was in receipt of nullification instruc-
tions, a surgeon who increased the drug dose to
relieve suffering was less likely to receive a guilty
verdict. Nullification instructions induced jurors to
attend to emotionally biasing information (e.g., how
sympathetically the victim was portrayed). Proponents
of jury nullification would likely argue that these
results sustain their view that juries will use their
right to nullify judiciously. Those opposed to jury
nullification would suggest that the law should deter-
mine trial outcomes, not the whims, however well
meant, of the jurors.

Irwin A. Horowitz

See also Juries and Judges’ Instructions; Jury Competence;
Jury Deliberation
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JURY QUESTIONNAIRES

Jury questionnaires are often used during the voir dire
process to help judges and attorneys identify prospec-
tive jurors who are not suitable for jury service. Jury
questionnaires typically include items dealing with
hardship or medical issues that may make it difficult
for some individuals to serve as jurors. Often, at the
discretion of the court, jury questionnaires may delve
into experiences or opinions related to the case, some-
times in considerable detail. Of course, jury question-
naires are self-report measures that are vulnerable to
forgetting, distortions, or deception. Lengthy jury
questionnaires completed by a large group of prospec-
tive jurors can make it difficult to extract useful infor-
mation in a short amount of time. Moreover, there are
situations where trial attorneys would be ill-advised to
request a detailed jury questionnaire.

The Sixth Amendment of the U.S. Constitution pro-
vides defendants with the right to an impartial jury.
Often a part of the voir dire process, jury questionnaires
may help identify sources of bias in prospective jurors
that may interfere with their impartiality or ability to
follow the law. The fundamental assumption underly-
ing the use of jury questionnaires is that people are
more likely to disclose information on a survey than in
open court, particularly information about sensitive
issues. There is a general tendency for people to appear
open-minded and to provide socially desirable responses
to questions posed during attorney- or judge-conducted
voir dire. In theory, jury questionnaires serve to mea-
sure more accurately the relevant attitudes, expecta-
tions, and experiences related to the case.

Generally used at the discretion of the court,
generic jury questionnaires have become much more
common throughout the United States. The format,
content domain, and scope of the items vary consider-
ably, but there is some common content. Most jury
questionnaires tap into factors that may lead to a chal-
lenge for cause, reflecting a legitimate difficulty or
problem with jury service. These items include hard-
ship issues, such as having to care of an infant or
elderly parent, serious financial difficulties, or other
related factors. Other items common to jury question-
naires include those dealing with medical problems,
disabilities, and the use of medication that might inter-
fere with a prospective juror’s ability to serve as a trier
of fact. Most include a question relating to difficulties
in reading or understanding the English language and
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difficulties with following the law as provided by the
court. Finally, most jury questionnaires include some
measures dealing with familiarity with the case (par-
ticularly if there was some pretrial publicity) and
knowledge of the witnesses, lawyers, parties, or others
associated with the case.

Beyond these typical items, jury questionnaires
may delve into a number of other topics. Demographic
items are common and often include those dealing
with race or ethnic affiliation, gender, place of birth,
and so forth. General experiences are also often mea-
sured: These usually include service in the U.S. mili-
tary; jury experience; and prior involvement in the
criminal or civil justice system as witness, plaintiff,
defendant, or other party. Sometimes jury question-
naires delve into case-related experiences, such as hav-
ing experience with complex business transactions,
having been a victim of a workplace accident, or hav-
ing personal experience with a drug dependency prob-
lem. Jury questionnaires may also include attitudinal
items that could tap into constructs such as legal
authoritarianism, juror bias, or beliefs about a just
world, although entire scales are rarely included. More
often, there is a focus on more narrow, case-related
attitudes (e.g., Do you believe that politicians should
be held to a higher standard of moral or ethical conduct
than other people?). Finally, some jury questionnaires
are quite detailed and delve into leisure activities,
bumper stickers (presumably, these reflect jurors’ val-
ues or concerns), newspaper readership, television-
viewing habits, and other items in the same vein. Indeed,
jury questionnaires can be relatively short (10 items) or
remarkably lengthy (exceeding 200 items).

Of course, attorneys are typically looking for red
flags or any information that might raise concerns so
that they can decide whether to explore these issues
during attorney-conducted voir dire (if permitted),
whether to use a challenge for cause in an attempt to
excuse the juror from jury service, or whether to exer-
cise a peremptory challenge (typically in the event
that an initial attempt at using a challenge for cause is
unsuccessful). Trial attorneys may also use jury ques-
tionnaires to look for indicators of leadership and
receptivity to a case, relying on the assumption that a
juror who exhibits leadership potential may guide the
jury toward a particular view of the case.

When trial teams provide input into jury question-
naires, they often consider a number of strategic
issues. First, to the extent that the survey is lengthy or
acquires a lot of information, trial teams will face

challenges in gathering the relevant information and
evaluating each juror in time for jury selection. The
lengthier the survey, the more difficult it is to make
sense of the information and formulate a strategy and
the greater the need for ample time to examine the sur-
veys. In some cases, trial teams might receive 40 to 50
completed jury questionnaires and have only a short
time to examine them before jury selection begins.
Well-developed coding sheets are often helpful in
these situations.

Jury questionnaires are particularly helpful when
prior jury research reveals that certain characteristics
can predict verdicts and these predictors can be incor-
porated into the juror questionnaires. It is possible
then to estimate the probability that a particular juror
will favor one side or the other. Of course, there are
myriad factors that make these sorts of predictions
tenuous at best.

Strategically, detailed jury questionnaires may not
always be advantageous to a party. Some courts permit
juror questionnaires at the expense of attorney-
conducted voir dire, leaving lawyers with little oppor-
tunity to explore the responses further. If a party
believes that jurors are likely to support its view of the
case, a juror questionnaire may reveal supportive
jurors, giving the opposing side an advantage.

Jury questionnaires suffer from the self-report
problem; people are not very accurate at reporting
their thoughts or behaviors because of memory or
social desirability problems. Few people would dis-
close their use of illegal drugs, production of child
pornography, or history of spousal abuse, for example.
Occasionally, individuals respond dishonestly in an
attempt to survive the jury selection process and serve
as jurors on a case. Responses should be considered in
light of these limitations.

There are a number of different ways in which jury
questionnaires are administered. In some areas, indi-
viduals who are summoned for jury service complete
the surveys online and submit them in advance of the
trial date. In other areas, the jury questionnaire is
mailed to prospective jurors, who complete it and
return it to the court. Typically, the trial teams prefer
to have sufficient time to examine these completed
surveys before the voir dire process begins.

Veronica Stinson

See also Jury Selection; Legal Authoritarianism; 
Pretrial Publicity, Impact on Juries; Scientific Jury
Selection; Voir Dire
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JURY REFORMS

Over the past 15 years, courts have begun implement-
ing a host of reforms to the jury system in response to
growing criticism about jurors’ competence to decide
cases. Of particular concern was the ability of jurors
to set aside preexisting biases and to understand
increasingly complex evidence and legal principles.
This entry describes the efforts undertaken by the
courts to address these concerns. In particular, the sec-
tion on voir dire focuses on efforts to elicit complete
and candid information from prospective jurors dur-
ing jury selection while balancing competing interests
in courtroom efficiency and juror privacy. The second
section focuses on the techniques employed by judges
and lawyers during trial to enhance juror comprehen-
sion and performance.

Voir Dire

The process of selecting trial jurors from a panel of
prospective jurors is called voir dire, a term derived
from 14th-century legal French, which, loosely trans-
lated, means “to speak the truth.” Typically, voir dire
consists of a limited question-and-answer period in
which the trial judge and attorneys examine prospec-
tive jurors to determine if they can serve fairly and
impartially on that trial. If the judge concludes from
this examination that a particular juror has life experi-
ences, opinions, or attitudes that would prevent him or
her from serving impartially, that juror will be
removed “for cause.” After all the “for-cause” jurors
have been excused, the attorneys have the opportunity
to remove those jurors who they suspect may be pre-
disposed against their clients by using a statutorily
defined number of “peremptory challenges.” After all
the for-cause and peremptory challenges have been
executed, the jurors who remain are sworn as the trial
jurors. The amount of time needed to select a jury
varies according to the type of case to be tried (e.g.,
felony, misdemeanor, civil), the legal requirements
and mechanics of voir dire, and the local legal culture,
but it generally ranges from 1 to 3 hours.

A number of concerns about the voir dire process
have risen in recent years. Some of these focus on the
legitimacy of the criteria that judges and attorneys
employ when deciding to remove or retain jurors. Most
often, these debates take place in the context of pro-
posals to reduce the number of peremptory challenges
in order to minimize the opportunity for attorneys to
discriminate on the basis of race, ethnicity, or 
gender—a practice ruled unconstitutional by the U.S.
Supreme Court in Batson v. Kentucky (1986) and its
subsequent progeny. The counterargument by the prac-
ticing bar is that peremptory challenges are needed as
a remedy for the failure of trial judges to grant chal-
lenges for cause, even when a juror’s responses to voir
dire questions indicate bias or prejudice. Thus far,
Maryland is the only state to successfully reduce the
number of peremptory challenges, and that legislation
was driven as much by cost considerations as by con-
cerns about the discriminatory use of peremptory chal-
lenges. However, several other jurisdictions—notably
California, New Jersey, and the District of Columbia—
are seriously considering legislation that would sub-
stantially reduce the number of peremptory challenges.

Other proposals for improving voir dire focus on
the efficacy of the voir dire process in eliciting candid
and useful information from jurors. Empirical studies
have repeatedly found that up to one in four prospec-
tive jurors fail to disclose case-relevant information
during voir dire. In some instances, jurors are reluc-
tant to reveal personal or sensitive information to a
courtroom full of strangers. In other instances, jurors
are unwilling to disclose information that they believe
is not relevant to the case. Often the mechanics of the
voir dire process—for example, whether the judge or
lawyers question the jurors, whether jurors are told to
raise their hands or respond orally to questions—send
subtle messages about the judge’s desire, or lack
thereof, for complete disclosure by jurors.

Attorney-conducted voir dire, which is the predom-
inant practice in most state courts, but not in federal
courts, is considered the better practice insofar as jurors
are more likely to respond with candid, rather than
socially desirable, answers to questions posed by
lawyers rather than judges. Moreover, attorneys typi-
cally are more familiar with the nuances of the case and
thus are in a position to question jurors about issues that
a judge might not immediately view as relevant.
Another technique that is gaining in popularity is the
use of written questionnaires asking either general
background information or case-specific information,
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which gives jurors the opportunity to disclose sensitive
information to the judge and attorneys without having
to do so orally in open court. This technique is also use-
ful for trials involving substantial pretrial publicity
because it permits jurors to disclose their knowledge of
the case without tainting other jurors who may not have
read or heard as much about it.

Many judges now invite jurors to indicate if they
would prefer to respond to questions about potentially
embarrassing or sensitive information (e.g., criminal
background, substance abuse, or criminal victimiza-
tion) privately in a sidebar conference or in chambers
with the attorneys; approximately 30% of jurors take
advantage of this opportunity. A small, but increasing,
number of judges now advocate giving all prospective
jurors an opportunity for individual voir dire, regard-
less of the nature of the case or the questions to be
posed, as it alleviates some of the intimidation of the
courtroom environment and invites jurors to disclose
any information that they believe relevant to their
impartiality even if no question has directly solicited
that information.

In spite of increased awareness about how tradi-
tional voir dire techniques can discourage fully candid
and complete self-disclosure by jurors, trial judges in
many areas of the country have been reluctant to
embrace voir dire reforms, largely out of concern over
the additional time and effort that they might cause in
the jury selection process. Many judges also voice
skepticism about the need for a more expansive voir
dire, claiming that lawyers’ desire for more informa-
tion about jurors’ backgrounds too often intrudes on
jurors’ privacy without actually eliciting useful infor-
mation about jurors’ ability to serve impartially.
Because of the traditional deference given to judges’
management of the voir dire process by reviewing
courts and legislatures, reforms to voir dire have taken
place more slowly and incrementally than reforms to
other stages of the trial process.

Jury Comprehension 
and Performance

The most dramatic reforms to jury trials in recent
years are those designed to enhance juror comprehen-
sion and decision making during the trial and deliber-
ations. The growing popularity of these reforms
among judges, lawyers, and policymakers reflects a
change in the traditional understanding of how jurors
perceive and process evidence and what, given this

new understanding, the appropriate role of jurors
should be in the trial.

Traditional jury trial procedures were developed
with the intent of reinforcing juror passivity, which
was believed essential to maintaining their neutrality
throughout the evidentiary portion of the trial. Con-
sequently, jurors were traditionally discouraged from
taking notes because it might distract them from
observing the witnesses’ demeanor or they might con-
fuse their own notes with the evidence actually pre-
sented. Jurors were prohibited from asking questions
of witnesses because they might become inappropri-
ately adversarial. They were prohibited from dis-
cussing the evidence among themselves or with others
because they might begin to draw conclusions before
hearing the entire case. And they were not informed
about the legal principles that they would be required
to apply until just before deliberations because it might
cause jurors to disregard evidence that seemed unre-
lated to those principles. All these restrictions were
intended to ensure that nothing interfered with jurors’
ability to accurately remember, understand, and con-
sider all the evidence presented to them at trial.

A substantial body of research from the field of
social and cognitive psychology emphatically contra-
dicts this traditional understanding of juror decision
making. Empirical studies have conclusively estab-
lished that jurors are not simply “blank slates” or
“empty vessels” waiting to be filled but instead actively
process and interpret information as it is received dur-
ing the trial, in spite of the restrictions imposed on
them. Indeed, many of those restrictions have been
found to actually hinder jurors’ ability to efficiently and
effectively process information. Thus, the reforms that
have been introduced in recent years are intended to
capitalize on jurors’ natural ability to understand and
process information while emphasizing to jurors the
continued importance of their neutrality during trial.

The least controversial reform, and the one that
appears to have caught the attention and support of the
legal community most strongly, is permitting jurors to
take notes during trial, which helps jurors remember
evidence. In a recent study of jury trial practices
nationwide, jurors were permitted to take notes in
70% of trials in state and federal courts. Moreover,
jurors in 64% of the trials were actually given notepa-
per and writing instruments with which to do so. Only
two states—Pennsylvania and South Carolina—
prohibit juror note taking in criminal trials, and only
South Carolina prohibits it in civil trials; all other
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states either mandate that jurors be permitted to take
notes (Arizona and Indiana) or make the practice 
discretionary.

Other techniques have encountered somewhat greater
resistance in actual practice, in spite of empirical
studies documenting their effectiveness, favorable
reports from jurisdictions that have implemented those
techniques, and endorsement by prominent judicial
and bar organizations (e.g., the American Bar Association,
the Conference of Chief Justices). Two of the tech-
niques involve permitting jurors to submit questions in
writing to witnesses and permitting jurors to discuss
the evidence among themselves during trial provided
that they refrain from making conclusions about ulti-
mate issues (guilt/innocence, liability/no liability).
Both of these techniques are intended to provide jurors
with an opportunity to clarify confusing or ambiguous
evidence while it is still reasonably fresh in their
minds. The vast majority of states (37 in civil trials, 36
in criminal trials) grant trial judges the discretion to
permit juror questions to witnesses; however, only
15% of judges routinely exercise this discretion. Only
11 states permit civil jurors to discuss the evidence
before the final deliberations, and only 10 states permit
criminal jurors to do so. Nationally, juror discussions
were permitted in less than 2% of all trials.

Juror comprehension of instructions also continues
to be a challenging area for many courts. Unlike dis-
agreements over factual issues, in which jurors rou-
tinely combine their collective memories and judgments
to make accurate conclusions, jurors’ unfamiliarity
with the form and substance of the law often prevents
them from correctly interpreting and applying the law.
In addition to poorly drafted jury instructions, the
form and timing of their delivery—typically orally
and immediately before deliberations—also con-
tributes to juror confusion. To address these issues, the
majority of judges and lawyers (69%) now provide
jurors with a written copy of the instructions—if not
during the oral delivery of the jury charge, at least for
their use during deliberations. Increasingly, judges are
delivering jury instructions earlier in the trial. More
than 40% of judges instructed juries before the clos-
ing arguments in their most recent trial, and 18% gave
preliminary instructions on substantive issues before
the evidentiary portion of the trial. In addition to pro-
viding jurors with the legal context in which to 
consider the evidence and closing arguments, the rep-
etition of instructions at different points in the 
trial also helps jurors understand and retain that 

information. Finally, judicial and bar leaders have
become increasingly aware of the importance of pat-
tern jury instructions, especially their credibility to
trial judges, lawyers, and reviewing courts in terms of
both legal accuracy and clarity to jurors. This has led
to efforts by pattern jury instruction committees
across the country to improve the comprehensibility
of instructions for laypersons and to increased educa-
tion for trial judges on the appropriate use of pattern
jury instructions.

Empirical studies of these various techniques pre-
sent a mixed picture of their effectiveness. Juror note
taking has conclusively been found to enhance juror
recall of evidence, but it has a less apparent effect on
juror comprehension. Studies of juror questions and
juror discussions have arrived at differing conclusions
about their impact on juror comprehension—most
finding a small effect in longer, more complex cases
but little or no impact in routine trials. Improvements
in the clarity and organization of jury instructions
have been found to improve juror comprehension of
the law, but recent revisions to pattern jury instruc-
tions have not been rigorously evaluated. Virtually all
investigations of these techniques have reported
greater juror satisfaction in jury service and confi-
dence in their verdicts, and concerns initially raised
about these techniques—for example, that they 
would disrupt the trial process or undermine juror
impartiality—have been unfounded.

Paula L. Hannaford-Agor
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JURY SELECTION

Before a jury trial begins, attorneys must select a jury
from a panel of community members who have
reported for jury duty. Rather than choosing jurors to sit
on the jury, attorneys choose people to exclude from the
jury. The attorneys may excuse anyone who exhibits
demonstrable bias that would interfere with his or her
ability to serve as a juror. Attorneys are also given a
limited number of challenges that they may exercise for
any reason except an attempt to exclude members of
certain identifiable groups. When attorneys make their
decisions to exclude potential jurors based on intuition
or experience, the process is known as traditional jury
selection. Scientific jury selection refers to the process
where attorneys rely on social science surveys of com-
munity members to determine which types of jurors
will be most favorable to their case.

Definition of Jury Selection

Jury selection is the process of choosing a petit jury of
independent fact finders from a pool of venire mem-
bers for a criminal or civil trial. Potential jurors are
subjected to a system of examination known as voir
dire, which allows judges and attorneys to obtain infor-
mation about individual venire members. During voir
dire, the judge and attorneys pose questions to individ-
ual jurors and the panel as a whole. Although the term
jury selection gives the impression that the people are
selected to remain seated on the jury, the process 
actually involves removing prospective jurors for a
number of reasons. The Sixth Amendment of the U.S.
Constitution gives defendants the right to be tried by
an impartial jury. To fulfill the requirement of impar-
tiality, jurors who harbor biases or cannot be fair to
both sides are excluded from the jury through chal-
lenges. Individual venire members certainly have vari-
ous expectations, beliefs, and experiences, but the
legal system requires that members of the jury agree 
to set aside any preexisting biases and decide the 
case solely on the evidence. Although the Sixth
Amendment states that jurors must be chosen from a
representative cross-section of the community, this
does not mean that the petit jury is representative of the

community once the jury selection is finished. However,
there are rules in place to protect against discrimina-
tion in the jury selection process, such as the Jury
Selection and Services Act of 1968, which was created
to ensure nondiscrimination in federal jury selection
and services.

During jury selection, there are two types of chal-
lenges that attorneys can use to remove venire persons
from the jury: challenges for cause and peremptory
challenges. A challenge for cause is a request to
remove a potential juror when there is reason to
believe that he or she cannot serve as an impartial
juror. When challenges for cause were first introduced,
very few circumstances warranted their use. Only
jurors who were related to the defendant by blood or
marriage or those who possessed an economic interest
in the case were excused for cause. Apart from those
reasons, a juror could not to be removed from the jury
for cause. In 1911, the Sixth Amendment was codified,
and it provided both parties the right to challenge
jurors for cause. Currently, the challenge for cause
may be used to exclude prospective jurors who possess
biases and are unable to follow the law in a given case.
In addition, most states now acknowledge that poten-
tial jurors may be challenged for cause if they have a
relationship with anyone involved in the trial, if the
juror has prior experience with a similar case, or if an
obvious bias or disability exists that would warrant
removal. Judges are usually in charge of exercising the
challenges for cause and striking out those people who
appear to have a conflict with the case that cannot be
corrected through juror rehabilitation.

The peremptory challenge is the second type 
of challenge offered to attorneys during voir dire.
Peremptory challenges allow attorneys to remove a
prospective juror without having to offer a reason for
doing so. Attorneys from each side of the case are
afforded a predetermined number of peremptory chal-
lenges with which to eliminate jurors and the number
of peremptory challenges allowed varies depending on
the state, the case, and even the judge. Initially, the
peremptory challenge was permitted only in capital
cases, and only the prosecution was allowed to use this
device. Now, however, defendants are also afforded the
use of peremptory challenges, and depending on the
nature of the case, they may be allowed a greater num-
ber of peremptory challenges than the prosecution.
Although the adoption of the Federal Rules of
Criminal Procedure in 1946 attempted to reduce this
prodefense advantage for capital, noncapital, and
felony cases, the prosecution is still typically awarded
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fewer challenges than the defense. Once judges have
struck ineligible jurors for cause, attorneys may still
have concerns about prospective jurors that are insuffi-
cient to justify a challenge for cause. The peremptory
challenge is intended to serve as a curative device for
removing potentially biased jurors who cannot be
removed for cause. For example, this type of challenge
is appropriate to remove a juror who has avoided
answering questions to remain on the jury, when the
attorney suspects that the juror holds a bias that could
not be demonstrated.

Peremptory challenges are legitimate provided that
attorneys are not targeting people who are members of
cognizable groups. According to the ruling in Batson
v. Kentucky (1968), attorneys may not use peremptory
challenges to exclude prospective jurors on the basis
of race. The Supreme Court recognizes that excluding
certain populations from jury service is a form of dis-
crimination and jeopardizes the integrity of the justice
system and has extended the Batson rule to include
other cognizable groups such as gender, sexual orien-
tation, and religion. Accordingly, if a peremptory
challenge is contested by the opposing side, a reason
for the removal must be stated, and the rationale for
the challenge must be neutral to the cognizable
groups. More commonly known as the Batson test,
there are three steps taken to remedy the misuse of
peremptory challenges. First, complainants have to
demonstrate a prima facie case of discrimination, then
the court needs to uncover the prejudice motives, and
finally the attorney has to provide a valid reason for
removing the prospective juror. Recently, the Supreme
Court’s decisions have supported a more stringent
enforcement of Batson’s requirements after a chal-
lenge was found to be racially motivated, in which a
prosecutor excluded 10 of 11 qualified Black venire
members from the panel. Some insist that the courts
are unable to control the mandated use of peremptory
challenges appropriately and suggest that they should
be eliminated altogether to constrain attorney discre-
tion. However, others argue that peremptory chal-
lenges provide parties with essential protection from
the risk of partiality.

Many attorneys believe that the ability to sculpt a
jury can have considerable bearing on the outcome of
the trial. Currently, attorneys employ both traditional
jury selection and scientific jury selection techniques
to shape the jury. However, research is inconclusive as
to which approach is more likely to achieve a desired
outcome or result in a less “biased” jury. Traditional
jury selection entails reliance on attorney experience

and intuition to identify undesirable jurors, whereas
scientific jury selection identifies unfavorable jurors
by collecting case-relevant attitudes and demographic
information from the community and analyzing it
using statistical techniques. Each party then attempts
to use peremptory challenges to exclude the prospec-
tive jurors who have been identified as possessing a
bias, an opinion, a trait, or a characteristic that may be
injurious to that party. Attorneys can use challenges to
remove a potentially harmful juror; however, there are
legal limitations to these challenges. That is, attorneys
are not legally permitted to remove whomever they
like for whatever reason. While the legal purpose of
peremptory challenges is to eliminate jurors who may
be biased, in practice, peremptory challenges are used
for a variety of goals. Attorneys’ objectives may not
necessarily be to obtain a fair jury but instead to obtain
the jury that is most advantageous for their side of the
case. In contrast, the court aims to seat a jury that best
replicates the collective sentiment of the community
and that is able to be fair to both sides of the case.

Traditional Jury Selection

Traditional jury selection refers to the strategies and
techniques that derive from attorney experience and
legal folklore. Traditional jury selection encompasses
strategies such as previous experience with juries,
common sense, expectations, intuition, and implicit
stereotypes. Simply put, attorneys attempt to collect
as much meaningful information as they can during
voir dire and rely on stereotypes, instinct, hunches,
and common sense to interpret that information.
However, critics of this approach opine that in some
cases, commonsense stereotypes can lead to opposite
conclusions about the favorability of a particular of a
juror. On the one hand, a prosecutor might assume
that females are ideal jurors for a rape case because
women are more inclined to identify and sympathize
with the victim and are more likely to render a guilty
verdict. On the other hand, a defense attorney might
prefer female jurors on a rape case because women
may need to believe that the victim put herself in a
vulnerable position so that they can continue to
believe that the world is just. Some civil attorneys
assume that poor jurors should be avoided because
they are more likely to make large awards of money
due to their resentment of their own situation, whereas
other civil attorneys assume that poor people would be
less likely to award such large sums because they are
not accustomed to that amount of money. These

Jury Selection———421

J-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 421



examples highlight the difficulties inherent in using
stereotypes to formulate reliable assumptions about
juror favorability.

Another factor that attorneys often consider during
jury selection is juror nonverbal communication. It has
been suggested that factors such as posture, pitch of
voice, and willingness to express opinions go into the
decision of who should stay on the jury and who
should be removed. Other attorneys use informa-
tion such as facial expression and perceived level of
friendliness or extroversion to make decisions about
prospective jurors. Although research has not proved
traditional jury selection to be superior to other meth-
ods, it does not necessarily follow that the traditional
approach should be abandoned. It is quite possible that
in individual cases, attorneys may use their implicit
theories about jurors based on years of experience to
exercise peremptory challenges in their favor.

Scientific Jury Selection

Scientific jury selection refers to the use of community
surveys and data analysis to yield probabilities that dif-
ferent types of prospective jurors will be favorable to a
particular side. Scientific jury selection is a systematic
method for identifying information that would be use-
ful to elicit during the voir dire process and to rely on
when deciding which jurors to challenge. The core of
this approach assumes that different people who view
the same evidence may render different verdicts and
that verdict preference can be predicted by individual
juror characteristics. This approach also assumes that
attitudes and individual differences can be measured
accurately; the attitudes themselves or proxies for the
attitudes, such as demographic characteristics, must be
discernable during voir dire. In addition, this approach
requires that these attitudes and characteristics can
ultimately be used to predict verdicts.

When conducting a community survey, trial consul-
tants recruit a random sample of participants from the
same pool from which an actual jury is being selected.
These surveys are often conducted over the telephone
by using a random digit dialing sampling technique.
Respondents are asked questions that measure demo-
graphic characteristics, attitudes toward the legal sys-
tem, knowledge of case facts, and case-relevant
attitudes. Participants may also be provided with evi-
dentiary information about the case. Participants are
then asked to render a verdict. By using statistics to
test for significant relationships between demographic

characteristics, general attitudes, and case-relevant
attitudes, trial consultants can educate attorneys about
the likelihood that prospective jurors with certain atti-
tudes or demographic characteristics will be favorable
or unfavorable to their side. The techniques used dur-
ing scientific jury selection must take into account the
nature and scope of voir dire. For example, the infor-
mation gleaned from a community survey that indi-
cates that political affiliation is likely to be a strong
predictor of verdict preference is helpful only if the
judge allows the venire panel to be questioned about
political affiliation. Because the judge determines
which questions attorneys are allowed to pose to the
venire panel, the scope of voir dire can vary widely.
When only minimal voir dire is permitted, attorneys
may not have any opportunity to pose any questions to
the potential jurors, let alone questions that have been
identified through the community survey to be predic-
tive of verdicts. In more expanded voir dire situations,
attorneys may be allowed to administer a questionnaire
to the panel that could contain questions known to pre-
dict verdicts.

Individual Characteristics 
as Predictors of Verdicts

An abundance of research has been conducted on the
relationship between individual juror characteristics
and jurors’ verdict preferences. Research generally sug-
gests that there is no single set of personality or demo-
graphic predictors that can be used for all types of
cases. Unfortunately, those characteristics that are the
most visible, such as gender and race, tend to be weakly
correlated with verdict across cases. Although these
characteristics are not good predictors in general, race
and gender may be good predictors in specific types of
cases in which these racial and gender issues are
salient. For example, although juror gender is important
when gender is an issue in the trial, such as in rape or
sexual harassment cases, gender is not a stable predic-
tor of verdicts in other types of cases. There is also 
evidence that personality characteristics such as author-
itarianism, liberalism, and the need for social approval
affect juror decisions. For example, jurors who score
high on measures of authoritarianism are more convic-
tion prone. It is arguable that group membership 
and political beliefs may have a greater influence on
verdict judgments than race or gender because, unlike
gender and race, people choose their affiliations. 
Jurors are affected by their cultural backgrounds, prior
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experiences, and personal affiliations. These factors
influence the manner in which they understand and
judge the details of the case. Social psychological
research on in-group/out-group bias suggests that
jurors may have an inclination to judge a witness who
is similar to them as more credible and reliable than a
witness who is dissimilar to them. However, research
on the black sheep effect indicates that jurors may per-
ceive in-group members more negatively than out-
group members when the in-group member has
committed a transgression. Therefore, the nature of the
interaction between jurors’ group memberships and the
defendant and witnesses’ group memberships will
depend on the context of the particular case.

Although demographic and personality variables
are not stable predictors of verdict judgments across
cases, research suggests that case-relevant attitudes,
such as death penalty attitudes or attitudes about busi-
ness, predict verdicts. Studies on death penalty atti-
tudes indicate that those who are pro–death penalty
are more likely to render a guilty verdict than those
who are against the death penalty. Finally, some
research indicates that attitudes toward business and
tort reform predict verdicts and awards in civil cases.

Efficacy of Jury Selection

A number of mock jury studies and field studies have
been conducted to investigate the influence of jury
selection strategies on jury verdict. In general, the
research in this area indicates that the evidence
accounts for the greatest amount of variance in juror
verdicts, and that juror’s individual characteristics
account only for approximately 5–15% of the vari-
ance. However, in cases such as capital cases where
defendants have a possibility of receiving the death
penalty, it can be argued that factors influencing this
small percentage of variance become very important
to study. Research has also demonstrated that case-
relevant attitudes, such as attitudes toward the death
penalty or attitudes toward the insanity defense, are
better predictors of verdicts than general attitudes or
demographic characteristics.

Investigating the utility of scientific jury selection
is often done using mock jury simulations. Critics of
this method argue that mock jury studies provide little
practical utility for real jury selection because it is vir-
tually impossible to replicate every aspect of a trial.
Because participants know that their decisions in a
study have no impact on a defendant in a real case,

they may find it easier to render a guilty verdict
because there are no real consequences for doing so.

Jury selection research has not conclusively estab-
lished the superiority of one technique over another, in
part because research in this area is difficult. To demon-
strate that scientific jury selection is efficacious, it is
necessary to establish its superiority over traditional
jury selection and the random selection of jurors.
However, some research suggests that traditional jury
selection may result in a jury with attitudes similar to a
jury composed of the first 12 jurors to be considered for
the jury or a jury that is randomly selected from the jury
pool. Nevertheless, instead of trying to identify which
approach is more useful, it may be possible that a com-
bination of an attorney’s experience and a trial consul-
tant’s advanced research methodology would prove to
be the most effective approach. Because the role of the
jury is an integral part of the legal system, the process
of selecting the jury is important and needs further
empirical evaluation.

F. Caitlin Sothmann, Caroline B. Crocker,
and Margaret Bull Kovera
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JURY SIZE AND DECISION RULE

Both the size of the jury and the number of jurors who
must be in agreement for a verdict to be concluded
(the group’s “social decision rule”) have been the sub-
ject of litigation at the U.S. Supreme Court as well as
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a subject of research by psychologists and other social
and behavioral scientists. The number of jurors and
the minimum proportion of them who must be in
agreement are set by formal legal rules (e.g., state
statutes, federal rules of civil procedure), and those
rules are in turn subject to constitutional require-
ments. The Supreme Court has framed its analysis of
jury size and decision rule questions in terms of the
effects of those variables on jury behavior. Thus, the
findings of research on group decision making as a
function of group size and social decision rule are of
central relevance to the Court’s constitutional analy-
sis. Yet a considerable tension exists between the
Court’s conclusions and the empirical findings.

Jury Size

For 600 years of common-law history and 200 years
of American constitutional history, the jury was con-
sidered to have 12 members. But several states and
federal districts in the United States began to use
smaller juries, and in the 1970s, challenges to the use
of juries with fewer than 12 members reached the
U.S. Supreme Court. The Court analyzed the consti-
tutionality of smaller juries by rejecting the guidance
of history, tradition, and its own precedents. Instead,
the Court reasoned that because the size of the jury
was not specified in the Constitution and the framers’
intentions regarding jury size could not be divined,
the answer would have to be found through a “func-
tional” analysis of the jury’s purpose: If smaller juries
did not behave differently from juries of 12, then they
were their functional equivalent and therefore were
constitutional.

In a series of cases—Williams v. Florida (1970)
(state criminal juries of 6), Colgrove v. Battin (1973)
(federal civil juries of less than 12), and Ballew v.
Georgia (1978) (state criminal juries numbering 5)—
the Supreme Court held smaller juries to be constitu-
tionally permissible because it found no important
differences between 6- and 12-member juries in the
reliability of their fact finding, the quality or quantity
of their deliberation, their cross-sectional representa-
tion of the community, the ability of jurors in the
minority to resist the social pressure to conform, or
their verdicts. These findings were reached through a
combination of judicial intuition, misconstruing non-
studies as empirical studies, misreading the findings
of actual empirical studies, and failing to see elemen-
tary flaws in actual empirical studies.

What the empirical research findings actually indi-
cate is that smaller groups foster behavior that is ben-
eficial in some respects, but in view of the purposes
for which juries are employed, most of the advantages
appear to favor keeping juries at 12. On the positive
side, in smaller juries, members share more equally in
the discussion, find the deliberations more satisfying,
and are more cohesive.

A meta-analysis of studies specifically of juries
(both simulated and actual) found that larger juries are
more likely than smaller juries to contain members of
minority groups, deliberate longer, hang more often,
and recall trial testimony more accurately. Turning to
studies of small-group behavior generally, one finds
that larger groups tend to discuss and debate more vig-
orously, collectively recall more information, and make
more consistent and predictable decisions. The latter
finding means that as juries grow smaller, they will tend
in criminal cases to make more errors of acquitting the
guilty or convicting the innocent; and in civil cases, not
only will the rate of erroneous verdicts rise, but juries
will tend to render damage awards that are more vari-
able and unpredictable. (Because such differences will
be small, very large sample sizes would be necessary to
detect them.) In accord with classic research on the psy-
chology of conformity, because in larger groups there is
greater likelihood that a dissenter will have at least one
ally, a dissenter in larger juries will usually find an ally
and therefore be better able to resist the pressure to sub-
mit to the majority.

In short, the Williams Court had scant support for
its conclusion that “there is no discernible difference
between the results reached by the two different-sized
juries”; the little research evidence that existed then
and most of the evidence that developed later sup-
ported the opposite conclusion: that 6-person juries
did behave differently from 12-person juries and most
of those differences represented less-desirable deci-
sion-making processes.

In the Ballew case, the Supreme Court drew the
line, holding juries of 6 to be the constitutional
minimum. Justice Harry Blackmun’s opinion announc-
ing the judgment of the Court extensively reviewed
the empirical research on the subject, much of it
having been prompted by the Williams decision.
Curiously, although the research summarized in the
opinion mostly compared 6- and 12-person juries and
indicated that the former did not perform as well as
the latter, the Court did not reverse its earlier holdings.
Instead, it reaffirmed the earlier decisions finding
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equivalence between large and small juries, but it now
held that juries smaller than 6 were unconstitutional
because, in Justice Blackmun’s opinion, the studies
raised serious concerns about the performance of
juries of fewer than 6 members.

The research findings have been recognized in
other legal settings. The Standing Committee on
Federal Civil Rules recommended 12-person juries
for federal civil trials (a recommendation not adopted
by the Judicial Conference). During the administra-
tion of President Reagan, the Department of Health
and Human Services promulgated a model medical
malpractice statute for the states that specified 
12-person juries (specifically for their greater pre-
dictability). And the New Hampshire Supreme Court—
citing the factual findings of Ballew but rejecting its
legal holding—ruled that a reduction in jury size below
12 would violate the New Hampshire State Constitution
(which similarly did not specify a jury size).

Social Decision Rule

From the 14th century in England until the latter part
of the 20th century, juries had been required to reach
unanimous verdicts. Several American states began to
permit quorum verdicts, and in the 1970s, challenges
to the constitutionality of quorum verdicts came
before the U.S. Supreme Court.

The principal motivation for eliminating the una-
nimity rule seems to have been a desire to reduce the
incidence of hung juries. Without quorum verdicts,
hung juries occur at a national rate of about 5% or 6%,
and allowing quorum verdicts reduces that rate by a
few percentage points.

In Apodaca v. Oregon (1972) and Johnson v.
Louisiana (1972), the Supreme Court held verdicts
split as widely as 9:3 to be constitutional, and in
Burch v. Louisiana (1979), the Court held that the
verdicts of 6-person juries had to be unanimous. The
Court’s reasoning was much the same as in the jury-
size cases: As to the social decision rule for a jury
verdict, the Constitution does not say and the inten-
tions of the framers are unknown, so the “inquiry
must focus upon the function served by the jury in
contemporary society.”

The main issues about group behavior that were
debated in the Court’s functional analysis were
whether juries required to reach only quorum deci-
sions would pay less attention to the arguments of the
unneeded minority, whether the jury’s verdicts would

be less accurate, and whether the weight of evidence
sufficient to produce a conviction would be reduced.
The last of those questions is an especially interesting
one. The standard or proof (preponderance, beyond a
reasonable doubt) is directed at individual jurors,
seemingly separate from the issue of the rules for com-
bining individual views into a group decision. But the
two together will surely have a bearing on the group’s
collective confidence in their verdict and on the quan-
tum of proof needed to lift the jury over those several
individual-to-group decision thresholds to a verdict.

The Supreme Court’s opinions assert that jurors
will not behave differently when a nonunanimous
decision rule is in place—at least not when the jury
numbers 12—or not differently enough to matter. Less
research has been done on social decision rules than
on group sizes, but what research has been conducted
does not generally support the Court’s majority.

Compared with unanimous rule juries, juries oper-
ating under a nonunanimous decision rule deliberate
for a shorter time, do not let dissenters have sufficient
say so as to change the minimum consensus once it is
achieved (while in unanimous rule juries, jurors in the
minority participate disproportionately in the deliber-
ation), are more vote oriented and less evidence ori-
ented, are less certain of the defendant’s guilt when
convicting, and are less likely to end in a deadlock. In
research on group decision making generally, groups
required to reach unanimous decisions are found to be
more likely to reach correct solutions (on problems
with clear right/wrong answers) than groups working
with less-demanding social decision rules.

Notwithstanding the Supreme Court’s rulings per-
mitting nonunanimous verdicts under the federal
Constitution, the great majority of states continue to
require unanimous verdicts in felony trials, and all do
in capital murder trials.

Michael J. Saks
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JURY UNDERSTANDING OF JUDGES’
INSTRUCTIONS IN CAPITAL CASES

Research has shown that jurors in many types of cases
frequently fail to understand the jury instructions they
receive. However, this failure to understand has special
implications in capital, or death penalty, cases. As in
other cases, juror comprehension of instructions in
death penalty cases is very low, and the difficulty of
some of the terms and concepts used in the death
penalty context exacerbates their confusion. But this
misunderstanding carries with it an additional set of
consequences in capital cases. Not only will jurors who
misunderstand a judge’s instructions in a death penalty
case have difficulty in applying the law accurately, but
these jurors may also be more easily influenced by bias
or prejudice in their decision-making process and may
be more likely to vote for a sentence of death.

Guided Discretion

In 1972, in Furman v. Georgia, when the Supreme
Court held that the death penalty was unconstitu-
tional, it based its decision in part on the fact that the
jury’s decision-making processes in capital cases at
the time seemed “arbitrary” and “capricious.” When
the Supreme Court approved new death penalty laws
4 years later, in Gregg v. Georgia and several other
cases, it was because the Court felt that the new laws
provided jurors with a framework intended to guide
their decision-making process, guaranteeing that 
the jury’s discretion was controlled or channeled.
Because this sort of guided discretion (communicated
to the jury through jury instructions) was central to the

Court’s decision to bring back the death penalty in the
United States, it is important that jurors in capital
cases actually understand the jury instructions intended
to provide that guidance.

Several components of death penalty cases make
the jurors, the trials, and the jury instructions in those
trials unique. During the jury selection process, for
example, the death qualification process eliminates
from service those potential jurors who have such
strong views about the death penalty that those views
might affect their ability to make an unbiased decision
in an individual case. In addition, a capital trial is fre-
quently divided into two phases: a “guilt phase,” in
which jurors are asked to decide if the defendant is
guilty or not guilty, followed by a “penalty phase” if
the defendant was found guilty during the first phase.
In the penalty phase, the same jurors are asked to
decide whether a defendant should be sentenced to life
in prison without the possibility of parole or to death.

Penalty Phase Instructions

A significant amount of research has focused on the
jury instructions used in the penalty phase of capital
trials. This research has focused on several concepts
that are central to the penalty phase and the structure
approved by the Supreme Court. First, the term aggra-
vating circumstances is used in death penalty cases to
describe the evidence that suggests that the defendant
should receive a death sentence. This evidence is usu-
ally presented by the prosecution. Aggravating evi-
dence includes those aspects about the crime or the
defendant that, if true, should encourage jurors to vote
for the death penalty. Aggravating factors are fre-
quently limited to those listed in state statutes and can
include things such as prior felony convictions or the
circumstances of the crime in question. The term mit-
igating circumstances, on the other hand, describes
the evidence to be considered by jurors that weighs in
favor of a life sentence. Mitigating evidence is infor-
mation about the crime, the defendant, or his or her
life circumstances that, if true, should encourage a life
sentence. Sometimes, specific examples of mitigation
are included in jury instructions (e.g., the age or men-
tal capacity of the defendant or social history), but
mitigating evidence is not limited by law. The
Supreme Court has said that jurors in death penalty
cases should be able to consider any and all mitigating
circumstances. As a result, death penalty statues fre-
quently include a “catch all” category to let jurors
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know that mitigating evidence can include anything
they believe should weigh in favor of a life sentence.

Both aggravating evidence and mitigating evidence
are presented during the penalty phase of a capital trial,
to inform the jury’s life and death decision. Although
most jury instructions refer to these terms, many
instructions do not provide definitions of the terms for
jurors. Similarly, some states provide a list of “factors”
that can be considered in the penalty phase but do not
indicate whether the individual factors should be con-
sidered as aggravating or mitigating. In most jurisdic-
tions, jurors are instructed to “weigh” aggravating and
mitigating evidence in order to decide on the appropri-
ate punishment. However, no specific formula for this
weighing process or information about how it should
take place is provided to jurors.

Juror Confusion

Evidence from mock jury studies, case studies, and
interviews with actual jurors in death penalty cases
shows that jurors have a great amount of trouble
understanding these terms and applying the concepts.
In some studies, jurors understood less than half 
the instructions they heard. This confusion extends
beyond a failure to understand the words used; it also
affects the ability of jurors to identify whether partic-
ular types of evidence should be used in favor of a life
sentence or a death sentence and their ability to weigh
the evidence presented in a legally appropriate man-
ner. For example, studies have shown that many jurors
believe that they are required to impose a sentence of
death in certain situations, when in fact a death sen-
tence is never required by law.

Many possible explanations for this confusion have
been advanced. For example, some explanations focus
on the use of confusing, passive language and the
excessive use of jargon in the instructions. Others
have suggested that jurors may become confused
because they hold incorrect assumptions about crime
and punishment at the time of the trial and these
assumptions prevent them from understanding the
accurate legal meanings of terms and instructions.

It is significant to note that in addition to the gen-
eral lack of comprehension of instructions in the
penalty phase of capital cases, the confusion does not
seem to be evenly distributed, or to have a neutral
impact. Although jurors have trouble with all these
concepts, they seem to have more trouble understand-
ing the concept of mitigating (the evidence that should

be used in support of a life sentence) than aggravating
circumstances. There are several possible explana-
tions for this confusion. For example, in cases where
the terms are not defined, jurors may rely on their per-
sonal knowledge of the terms. Because aggravating is
a term we use more often than mitigating in our daily
lives, it may be more familiar to jurors. No matter
what the reason, this confusion means that sometimes
jurors may not recognize mitigating evidence as being
relevant to their decision. At other times, jurors may
mistake mitigating evidence as being aggravating
instead and use it against the defendant (to vote for
death) rather than in his or her favor (by sparing the
defendant’s life). This sort of error, a direct result of
juror confusion, can have significant consequences for
the accuracy of the decision-making process and for
the defendant’s future.

Jury Decision Making

This lack of comprehension affects the jury decision-
making process in capital cases in both direct and
indirect ways. For example, as described above,
research suggests that the skewed nature of the con-
fusion may bias jurors toward death, rather than life,
sentences, although the specific impact of juror com-
prehension on verdict choice is currently unclear.
There is also some concern that this bias toward the
death penalty embedded within the jury instructions
works in combination with several other aspects of
the capital-sentencing structure (including the use of
two phases with the same jury for both and the death
qualification process) to make death verdicts even
more likely.

In addition to the direct impacts of juror confusion
on verdict choice, research shows that jurors who are
confused by the instructions will rely instead on the
things they know and understand—if jurors do not
understand the judge’s instructions, they are more
likely to make their decisions based on their personal
schemas and stereotypes. While a juror with a good
understanding of the instructions is likely to base his or
her decision on the relevant evidence and adhere to the
weighing process in a legally appropriate way, the
confused juror’s reliance on stereotypes allows for
bias and prejudice to enter the decision-making
process. Research has shown, for example, that mock
jurors with lower comprehension levels are more
likely to sentence a Black defendant to death than
those with higher comprehension levels. In addition,
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mock jurors with lower comprehension levels find 
mitigating evidence to be more persuasive in the case of
a White defendant than in the case of a Black defen-
dant. Mock jurors with high comprehension levels do
not exhibit the same discriminatory behaviors.

Finally, above and beyond the impact of low com-
prehension on juror verdict choices, it is clear that
jurors—citizens who are being called away from their
everyday lives and asked to make a very difficult 
decision—experience frustration with the instructions
themselves, and many feel confused and upset during
the decision-making process.

Improving Comprehension

Despite the limitations of the capital-sentencing instruc-
tions being used today, several studies have demon-
strated that it is possible to improve comprehension
levels using a variety of techniques. For example, sev-
eral studies using psycholinguistic improvements
designed to simplify and clarify the language in the
penalty phase instructions have shown improved com-
prehension levels in jurors. Similarly, researchers have
experimented with penalty phase instructions that
incorporate case-specific details, instructions that
include definitions of the terms aggravating and miti-
gating, enhancements designed to improve both the
declarative and the procedural knowledge of jurors, and
other innovations, all of which have been successful in
improving jurors’ comprehension of penalty phase
instructions to some degree.

Although there is a significant body of social sci-
entific evidence documenting the limitations of juror
comprehension in capital cases, and providing tech-
niques and suggestions for improvement, juror com-
prehension of capital penalty phase instructions
continues to represent an area of tension between
psychology and the law. The Supreme Court has
consistently upheld the death sentences of defen-
dants challenging the instructions used in their trials,
reasoning that there is a presumption that the jury
both uses and understands the instructions provided
in any case.

Amy E. Smith
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JUVENILE BOOT CAMPS

Correctional programs designed to be similar to mili-
tary basic training are called “boot camps.” Although
there are some programs for youths at risk of delin-
quency, these vary widely, and most juvenile boot
camps are designed for children adjudicated as delin-
quent. This entry describes the program and opera-
tions of typical boot camps for adjudicated youths,
reviews the development of correctional boot camps,
and examines how they have changed over time. It
then discusses controversies concerning the risks and
benefits of boot camps, including the issue of net
widening, and reviews research on their effectiveness.

Most boot camps for adjudicated juveniles require
that they serve 3 to 6 months in a boot-camp-type facil-
ity. The programs resemble those of military boot
camps; for example, staff are usually called drill instruc-
tors, and staff and juveniles wear military-type uni-
forms. Youths must say “Yes, sir” or “Yes, ma’am” in
response to staff, and they cannot speak unless spoken
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to or given permission to speak. There is a rigorous daily
schedule of activities. Strict rules govern all facets of the
juveniles’activities and comportment. They are required
to respond immediately to staff commands. Rule viola-
tions are punished immediately, referred to as summary
punishments, often with some physical activity (e.g.,
pushups, running laps). If they do not comply with the
rules of the program, the juveniles may be required to
serve a longer period of time in another type of juvenile
detention facility.

A Day in a Boot Camp

On a typical day in a boot camp, participants arise
before dawn, dress quickly, and march in cadence to
an exercise area, where they do calisthenics and other
physical exercise. They return to their dormitory for
quick showers and then march to the dining hall for
breakfast. After breakfast, they may practice drill and
ceremony until they march to their classrooms for the
required educational activities. Later in the day, they
may have other classroom activities such as cognitive
skills training or drug treatment. Before dinner, they
may again be required to practice drill and ceremony
or participate in additional physical exercise. Evenings
may include additional therapeutic programming or
required homework. They are not permitted to watch
television unless it is an educational program, nor do
they have access to radios, other musical devices, or
computer games.

Strict rules exist at mealtimes. Participants are
required to stand at parade rest when the serving line
is not moving and execute crisp military movements
and turns when the line does move. They are often
required to approach the table and stand at attention
until ordered to sit and eat. Frequently, they must eat
without conversation.

The Development of 
Correctional Boot Camps

Boot camps began in the adult correctional systems of
Georgia and Oklahoma in the early 1980s. By the
early 1990s, there were more than 21 programs for
adults in 14 state correctional systems. Juvenile boot
camps developed in the late 1980s. By the mid-1990s,
approximately 35 juvenile boot camps were operat-
ing. The number of camps keeps varying because
some of the old camps have closed down while other
new camps have opened.

Several factors account for the rapid growth of cor-
rectional boot camps. One important influence was
the conservative political climate of the 1980s.
Politicians felt the need to be tough on crime. Many
sanctions appeared to be “soft” on the criminal. Boot
camps were a different story. Boot camps appealed to
the “gut instincts” of a public that wanted criminals
punished swiftly and harshly in a place where they
were required to respect authority and obey rules.

Another important factor influencing the rapid
development of the camps was the media. Boot camps
provided powerful visual images of juveniles snap-
ping to attention in response to staff members. The
tough drill sergeant yelling at the young street thug
made great television for a public that wanted to get
tough responses to crime. It was ideal for the 60-second
feature in the evening news.

Differences in Boot Camps

Juvenile boot camps have changed dramatically over
time. The biggest change was in the move away from
an emphasis on the basic training model. The first boot
camps emphasized the basic military training with strict
rules and discipline, physical training, and hard labor.
Later, the camps began to emphasize other aspects such
as education, leadership training, drug treatment, or
cognitive skills. In fact, many of the camps no longer
referred to themselves as “boot camps.” They used a
variety of other names for the programs, such as lead-
ership academy, leadership development, highly struc-
tured program for juveniles, or challenge program.
While these programs still had strict rules and disci-
pline, physical training, and drill and ceremony, they
placed a greater focus on leadership, education, and
other therapeutic activities.

Camps differ greatly in the amount of time devoted
to different activities. Some still emphasize basic train-
ing, and the juveniles spend a great deal of time in
physical training and drill and ceremony. Other camps
focus on therapeutic activities such as drug treatment,
cognitive skills training, vocational training, or educa-
tion, and the daily schedule reflects this emphasis.
Furthermore, the follow-up supervision and aftercare
vary among camps. Some have a long-term aftercare
program with therapeutic activities, other camps may
have intensive supervision, and others may have little
follow-up supervision or care. These differences
depend, in part, on the philosophy of those who man-
age the programs or the correctional administrators
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who oversee the programs. Money available for pro-
gramming is also an important factor in determining
the type of activities included in the boot camp; 
therapeutic programming and aftercare may greatly
increase the cost of the program.

Controversies Over 
Juvenile Boot Camps

Boot camps have been controversial since they first
opened. Advocates believe that the strict discipline
and control in these camps is what these youths need.
Many adults who have spent time in the military argue
that this was a life-altering and positive experience for
them, and camps can have the same impact on juve-
nile delinquents. Others point to the fact that the
orderly environment and control help the youths focus
on their problems and make positive changes in their
lives. They believe that these undisciplined youths
will prosper in an environment that requires them to
obey and respect adults.

Critics of boot camps have other concerns. Cor-
rectional psychologists argue that the confrontational
nature of the interactions do not reflect the type of sup-
portive interpersonal interactions that are conducive to
positive change. They maintain that 90 days of verbal
abuse, push-ups, and marching cannot be expected to
address the problems related to addiction, low educa-
tional attainment, or gang membership and other prob-
lems faced by these juveniles. In their opinion, boot
camps do not include components that are associated
with effective correctional treatment, such as therapeu-
tically trained staff and individualized treatment.
Furthermore, military training in the armed forces is
followed up by 2 years or more of service that empha-
sizes the skills learned in basic training. Juvenile boot
camps do not continue to give participants such long-
term follow-up services and treatment.

The Problem of Net Widening

Boot camps appear to be a deceptively seductive alter-
native for youths with behavior problems. Thus, there
is a good chance that low-risk juveniles may be sent to
boot camps when they would otherwise have been
given a community alternative such as probation. This
essentially widens the net of control over juveniles.
Net widening is viewed as a disadvantage because
increased numbers of juveniles are incarcerated in
facilities when there is little advantage in incarcerating

them. There may be little risk that they will commit
future delinquencies. Also, these low-risk youths may
be negatively affected by the programs. From the per-
spectives of both costs and the impact on youths’ lives,
there may be little advantage in widening the net of
control.

Dangers of the Boot 
Camp Environment

The rigorous physical activity, confrontational interac-
tions, and summary punishments in boot camps carry
with them the chance of abuse or injury. The environ-
ment is apt to be mentally and physically stressful for
the participants. There have been several deaths in the
juvenile camps, and law cases are pending regarding
responsibility for the deaths. Many people question
whether the dangers of the boot camp atmosphere out-
weigh any benefits of the programs. While physical
activity can be healthy, some of the camps have been
criticized for requiring activities that are beyond the
health status of the participants (e.g., the required long-
distance running for overweight juveniles). This is a
particular concern if the staff has not had adequate
training to be able to determine when juveniles are
experiencing extreme mental or physical stress.

Do Juvenile Boot Camps Work?

The effectiveness of correctional programs can be mea-
sured in many ways. For example, boot camps may
have an impact on the conditions of confinement. From
this perspective, research may investigate whether boot
camps are safer than other facilities or whether they
increase positive changes such as increased educational
attainment or decreased antisocial attitudes. Often the
major interest of policymakers and the public is
whether correctional programs reduce the recidivism or
future criminal activities of participants.

There is some research examining the effectiveness
of correctional boot camps in reducing recidivism.
MacKenzie and her colleagues conducted a meta-
analysis comparing the recidivism of boot camp par-
ticipants with the recidivism of comparison groups. A
meta-analysis is a statistical analysis that uses studies
as the unit of analysis. The meta-analysis of boot
camps included 44 different studies of adult and juve-
nile boot camps. The studies used different measures
of recidivism, including rearrests, reconvictions, and
reincarcerations. For each study, an effect size was
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calculated. The effect size indicates whether recidi-
vism was lower for the boot camp participants or the
comparison group and how large this difference was.
The researchers found that the recidivism rates of the
participants and of the control group that did attend a
boot camp were almost exactly the same. This was
true for both the adult and the juvenile programs.
Thus, from this research, it does not appear that juve-
nile boot camps are effective in reducing the later
criminal activities of juvenile delinquents.

Some research has indicated that boot camps have
a positive impact on participants’ attitudes. In this
research, the participants were found to have become
less antisocial and develop better attitudes toward staff
and programs. However, these results are not consis-
tent. It may be that the results differ depending on the
emphasis of the camp. Boot camps that emphasize
therapeutic treatment may have a more positive
impact on attitudes than camps that emphasize basic
military training, consisting of physical training, drill
and ceremony, and hard labor. We don’t have enough
research to clearly assess whether the camps have a
positive impact on attitudes.

Another way the effectiveness of boot camps can
be studied is to examine the cost of the programs. It is
costly to build and operate facilities. If the boot camps
widen the net by putting juveniles in facilities when
they would otherwise have been in the community,
there may be a substantial cost to the programs. On
the other hand, if the camps reduce the amount of time
juveniles spend in facilities, they could reduce costs.
Most juvenile programs are relatively small, so the
costs of the programs may not have a large impact on
the jurisdictions operating them. This may be the rea-
son why there is no research investigating the issue of
the cost of juvenile boot camps.

The Future of Juvenile Boot Camps

Boot camps were a popular correctional approach that
fit the philosophy of the conservative 1980s and 1990s.
The programs appeared tough on crime and therefore
answered politicians’ needs to show that they supported
tough programs. They answered the public’s desire to
punish juveniles instead of coddling them. The media
liked them because they made good short news pieces
for national television. But will they last? This is a
question that many people are asking. There have been
deaths of both staff and juveniles in the boot camps; as
a result, people are beginning to question whether this

is good correctional practice. Critics continue to advo-
cate the elimination of the camps because they do not
follow the principles of effective correctional practice.
It is impossible to tell at this point whether boot camps
will continue to operate. Given the disappointing
results of the recidivism analyses, it appears that there
is little reason to continue to operate the camps. Unless
some additional justification for the camps is discov-
ered, most likely there will be fewer and fewer juvenile
boot camps in the future.

Doris Layton MacKenzie
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JUVENILE OFFENDERS

Interest in juvenile offenders has increased in the past
few decades due to the large number of youths com-
ing into contact with the law and the rising violent
crime. Research by Howard Snyder and Melissa
Sickmund provides extensive juvenile population and
crime statistic data, and some of their pertinent infor-
mation is summarized here to provide a rough picture
of the characteristics of juvenile offenders in the
United States. From 1989 to the mid-1990s, juvenile
violent crime was on the rise, and it peaked in 1994.
From 1994 to 2003, the juvenile crime rate decreased,
with a particularly steep decline of 48% in the juve-
nile violent crime arrest rate. Juvenile offending
remains a significant social problem, and subgroups
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of juveniles engage in different levels of criminal
behavior. Specifically, the arrest rate for female juve-
niles has increased over this 10-year period, while the
juvenile male arrest rate has declined. Furthermore,
while the violent crime arrest rate for Black youth has
declined, it still is greater than the rate for any other
racial group. Several environmental factors, social
factors, and personal traits contribute to the persis-
tence or desistance of juvenile delinquency. While dif-
ferent developmental trajectories for the progression
of delinquency and different risk factors for male and
female juveniles exist, juvenile offenders generally
are at greater risk for mental health problems, less
education, substance abuse problems, and low socioe-
conomic status.

Juvenile Population 
and Crime Statistics

In 2002, the juvenile population in the United States
was nearing 73 million. Just over 2 million juveniles
(i.e., under age 18) were arrested in 2003, but fortu-
nately, over the 10-year period from 1994 to 2003,
juvenile arrests declined by 18%. Property crimes (e.g.,
burglary and larceny), which accounted for 463,300
juvenile arrests in 2003, constituted the largest crime
category, and violent crimes, such as murder, accounted
for 92,300 juvenile arrests. The overall trend for very
young offenders, but not for juvenile female offenders,
mirrored that for juvenile offenders in general. In fact,
the rate of offending for girls increased. Additionally,
arrest rates differed by racial group but were similar to
the overall pattern for juveniles.

VVeerryy  YYoouunngg  JJuuvveenniillee  OOffffeennddeerrss

Marked differences in the rate of offending across
age exist, and there are also general trends in the extent
to which very young people engage in antisocial con-
duct. Very young offenders are of particular concern
because it is not expected that young children would be
breaking laws. This phenomenon might also signal sub-
stantive problems with our parenting practices and
broader problems with communities in that both may
be less than effective in developing prosocial behavior
in youth. Recent trends show that among very young
juvenile offenders (10–12 years of age), the arrest rates
for violent (+27%) and drug-related (+105%) crimes
increased, while their overall arrest rate declined, from
1980 to 2003. Furthermore, for most offense types,

more females were arrested than males in the 10- to 
12-year age range. For example, the violent crime
index for young juvenile female offenders increased by
135% between 1980 and 2003, while it increased only
by 14% in the same time period for young juvenile
male offenders. Very young juvenile offenders form a
unique subgroup in that they are particularly at risk for
substance use and gang affiliation.

GGeennddeerr  TTrreennddss

Taking into account the total number of arrests in
2003, the arrest rate for juvenile females was higher
than that for juvenile males (20% vs. 15%). Additionally,
from 1994 to 2003, the arrest rate for juvenile males
declined by 22%, which is greater than the decrease in
the juvenile female arrest rate (−3%) over this period.
Additionally, the juvenile female arrest rate either
increased more or decreased less than the juvenile
male arrest rate for most offense types. For example,
simple assault arrests increased by 1% for juvenile
males and by 36% for juvenile females from 1994 to
2003. Juvenile females accounted for 29% of all juve-
nile arrests and were disproportionately arrested for
prostitution (69%) and running away from home
(59%). These findings indicate the importance of
examining gender differences in juvenile offenders
and that trends found with boys do not necessarily
reflect what will occur with girls who are offending in
the community and vice versa.

RRaaccee  TTrreennddss

White juveniles accounted for 71% of all juvenile
arrests in 2003, while Black youths were responsible
for 27% of juvenile arrests. Sixteen percent of Black
and of White arrests in 2003 were attributed to juve-
niles. However, Black juveniles, who represented only
16% of the juvenile population (ages 10–17), accounted
for 63% of the arrests for robbery, 48% of murder
arrests, and 40% of the arrests for motor vehicle theft.
The proportion of juvenile arrests varied across
offense type. For example, 9% of all arrests for mur-
der involved juveniles, while 51% of all arrests for
arson involved juveniles. The proportion of White and
Black juvenile arrests also differed across offense
types. Juveniles were responsible for a larger propor-
tion of Black arrests than of White arrests for robbery
(27%) and motor vehicle theft (33%), while the pro-
portion of White arrests attributed to juveniles was
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greater for arson (53%) and vandalism (41%). However,
Black and White juveniles were both responsible for
the same proportions (9%) of Black and White arrests
for murder in 2003. Although there has been some 
discussion about the inequity in charges across race, it
is difficult to determine the specific causes of these
disparities.

VViioolleenntt  CCrriimmee  TTrreenndd

As mentioned, the violent crime rate varied across
years, with the late 1980s to early 1990s evidencing
high rates of juvenile violent crime. The Violent Crime
Index for juveniles was generally stable from 1980 to
1988, but by 1994, it had increased to 61%. By 2003,
the Violent Crime Index for juvenile arrests had
dropped below its level in the early 1980s. The juvenile
male arrest rate, which was 8.3 times the rate for juve-
nile females in 1980, dropped to 4.2 times the female
arrest rate in 2003. From 1988 to 1994, the increase in
the arrest rate for juvenile females (98%) was larger
than it was for juvenile males (56%). Additionally, the
greater decline in the male than the female rate (51%
vs. 32%) from 1994 to 2003 was largely responsible for
the decline in the overall rate of juvenile violent crime.
While some of these statistics are encouraging, there
continue to be a large number of juvenile offenders.

Surprisingly, the murder arrest rate increased 110%
from 1987 to 1993. For juvenile males, the arrest rate
for murders increased 117% in this time period, which
accounted for the overall rise in the juvenile murder
arrest rate. The juvenile female arrest rate did not con-
tribute to the overall increase because this rate
increased only by 36% during this time period. In
2003, the murder arrest rate for both juvenile males
(78%) and juvenile females (62%) declined the most
since 1980 or earlier. The violent crime trend for sev-
eral minority groups, including Black, Asian, and
Native American, mirrored the trend for White juve-
niles, with each group’s arrest rate peaking in 1994.
The rate for Black juveniles declined the most, but
their violent crime arrest rate was still higher than the
rate for any other racial group in 2003. In 2003, the
violent crime arrest rate for Black juveniles, which
had decreased by 35%, was approximately four times
the rate for White juveniles, which was the next high-
est rate (800 arrests vs. 200 arrests per 100,000 juve-
niles, respectively). The large number of youths who
come into contact with the law, which affects their
own personal mental health, ability to excel in school,

and other aspects of life that could lead to well-being,
has led researchers to attempt to better understand
youths with conduct problems. This research has led
to further efforts to understand juvenile offenders and,
thus, further subtyping of juvenile offenders and of
youths with conduct problems.

Developmental Pathways
of Delinquent Behavior 
and Juvenile Offending

CChhiillddhhoooodd--  VVeerrssuuss  
AAddoolleesscceenntt--OOnnsseett  AAnnttiissoocciiaall  BBeehhaavviioorr

According to Terrie Moffitt, childhood-onset or
life-course-persistent antisocial behavior has a differ-
ent developmental pathway from adolescent-onset
antisocial behavior. Early-onset antisocial behavior is
the result of a child’s characteristics and a poor family
and social environment. Traits increasing a child’s risk
of antisocial behavior include a difficult temperament,
cognitive deficits, developmental motor delays, and
hyperactivity. Environmental influences include weak
or broken familial bonds, poverty, poor parenting,
and strained relationships with teachers and peers.
Childhood-onset antisocial behavior commonly per-
sists into adulthood, and these children have much
poorer prognoses than children with adolescent-onset
behavior. Additionally, the life-course-persistent
group of antisocial youth, which is much smaller than
the adolescent-limited group, is responsible for a dis-
proportionately large amount of crime. In contrast,
adolescent-onset antisocial behavior is considered
developmentally normal and occurs in otherwise
healthy children. Adolescent-onset antisocial behavior
is deemed normal because it is a means by which
youths establish independence from their parents, and
these children generally outgrow this behavior as they
progress into young adulthood. However, desistance
in adolescent-onset youths may be delayed if they
encounter problems, such as addiction.

TTrriippllee--PPaatthhwwaayy  MMooddeell

Rolf Loeber and David Farrington identified three
categories of troublesome behavior in children aged 7
to 12 years. These authors developed a triple-pathway
model to explain the links between various pathways
in the context of increasingly severe delinquency.
First, children exhibiting disruptive behaviors, such as
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aggression, should be considered at risk of becoming
juvenile offenders because they frequently exhibited
similar behaviors early in life. Approximately, one
quarter to half of these children are at risk of pro-
gressing to delinquency. Next, low-level juvenile
offenders commit less serious and generally nonvio-
lent crimes (e.g., shoplifting), but these delinquent
behaviors frequently serve as precursors to more seri-
ous crimes. Serious juvenile offenders, who have
committed homicide, rape, or arson, are of greatest
concern because they are responsible for 10% of all
juvenile arrests. Additionally, this subset of offenders
committed 2%, or 600, of the murders attributed to
juveniles, and weapons were used in more than 50%
of these murders. Furthermore, juveniles who had
access to weapons began committing crimes at a
younger age than those juveniles without access to
weapons.

The development of delinquent behavior in boys
has been shown to occur through three pathways—
overt, covert, and authority conflict. Juveniles on the
overt pathway initially engage in low levels of
aggression but graduate to physical fighting and then
violence. In contrast, the covert pathway is associ-
ated with the commission of minor acts of delin-
quency (e.g., shoplifting) before 15 years of age and
progresses to property damage (e.g., fire setting) and
then to moderately severe forms of delinquency
(e.g., fraud). Finally, in juveniles under 12 years of
age, the authority conflict pathway is characterized
by defiant behavior at low levels and by avoidant
behavior (e.g., running away) at the highest level.
For these boys, higher levels of avoidant behaviors
are associated with a greater risk of covert and overt
delinquent behaviors. In all three pathways, as the
severity of behaviors increases, the number of 
juveniles engaging in these behaviors decreases.
Additionally, juvenile males with an earlier onset of
delinquency are more likely to progress to the more
severe behaviors within each pathway. Another trend
in the development of delinquent behavior is the
expansion of such behavior from the home to the
community. However, normal levels of disruptive
behavior are commonly seen in 2- and 3-year-old
children and, therefore, must be distinguished from
problematic levels. Two major indicators of future
delinquency are developmentally inappropriate (i.e.,
elevated) levels of disruptive behaviors in terms of
frequency and severity and the persistence of these
behaviors beyond 3 years of age.

GGeennddeerr  DDiiffffeerreenncceess  iinn  RRiisskk  FFaaccttoorrss  
ffoorr  DDeevveellooppiinngg  AAnnttiissoocciiaall  BBeehhaavviioorr

Female and male juvenile offenders share many risk
factors, including poor academic histories, living in
high-crime neighborhoods, family dysfunction, and
poverty. However, female juvenile offenders are more
likely than male juvenile offenders to have experienced
physical or sexual abuse. For girls, having at least one
parent with a criminal record greatly increases the like-
lihood that they will be arrested by age 15.

While the overall juvenile female arrest rate
exceeds the rate for juvenile males, young females are
less likely than boys to possess the risk factors associ-
ated with the life-course-persistent trajectory of anti-
social behavior. For example, female children exhibit
fewer developmental motor delays, temperamental
difficulties, and neuropsychological and cognitive
problems, including learning and reading difficulties.
As predicted, fewer females than males were classi-
fied as life-course-persistent, but their backgrounds
were similar in that they shared several of the 
life-course-persistent risk factors. However, adolescence-
onset antisocial girls are expected to be more numer-
ous than their life-course-persistent counterparts
because they are exposed to the same antisocial peers
as are adolescent boys. Yet the opportunities to engage
in antisocial behavior may be more limited for ado-
lescent girls than for adolescent boys because girls are
more likely to experience physical harm (e.g., sexual
assault), which may reduce their involvement in delin-
quent behaviors.

Predictors of Desistance 
and Persistence

The initial commission of a criminal act by age 13 is
associated with a 2 to 3 times greater risk of chronic,
violent offending. Depending on environmental fac-
tors and personality or behavioral traits, criminal
behavior in juveniles can be prolonged. The presence
or absence of snares (e.g., delinquent peers) could
respectively limit or promote desistance of criminal
behavior in juveniles. For example, economically
depressed neighborhoods have high rates of juvenile
crime and violence, and they have more risk and fewer
protective factors. Within neighborhoods, additional
sources of influence include a youth’s family and
peers, and the interaction of these microsystems must
be collectively considered to gain a more complete

434———Juvenile Offenders

J-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 434



understanding of juvenile delinquency. Additional
environmental factors associated with juvenile offend-
ing include poverty, tenuous community bonds,
minimal social control from other residents in the
neighborhood, and low parental supervision. A con-
sistent finding in juvenile delinquency research is that
associating with a delinquent peer group is a strong
predictor of serious, chronic offending. In contrast,
protective factors include consistent discipline and
positive, warm parental interactions.

Personality traits of juveniles also influence the fre-
quency and severity of their committing delinquent or
criminal acts. Callousness and impulsivity have both
been linked to future juvenile delinquency. Low restraint
(e.g., impulsivity) and high distress (e.g., anxiety) are
associated with rearrest. However, high-restraint youth
committed fewer but more severe crimes.

Callous and unemotional traits (e.g., lack of empa-
thy) have consistently been linked to a subgroup of
antisocial youth with particularly severe aggressive
behavior. Furthermore, callous children also express a
preference for arousing, dangerous stimuli and have
lower levels of reactivity to threatening or emotionally
upsetting stimuli.

Consequences of Juvenile Offending

Several consequences of juvenile offending exist, and
they are particularly salient for juveniles with early-
onset of delinquency. Early-onset juvenile offenders
are more likely to continue engaging in delinquent
behavior, and the repeated commission of such acts
throughout childhood is also a factor in persistent
delinquency. In other words, involvement in delin-
quency precludes juveniles from engaging in prosocial
behaviors and is associated with low educational
attainment, inadequate social skills, limited employ-
ment opportunities, low socioeconomic status, and, for
males, early parenthood. These juveniles also have
higher rates of externalizing behaviors (e.g., aggres-
sion), internalizing behaviors (e.g., depression), sub-
stance abuse, and suicide. The increased number
and severity of mental health problems in juvenile
offenders lead to their greater involvement with child
welfare service, mental health providers, and the crim-
inal justice system. Juvenile offenders and their 
victims have more psychological and occupational
problems and, overall, a lower quality of life. Moreover,
juvenile delinquents who develop into chronic offend-
ers cost society $1.3 to 1.5 million. Because of the

great impact juvenile offending has on the children
involved in criminal activity and on society, further
research into prevention and intervention needs to be
conducted.

Haley L. Ford and Randall T. Salekin
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JUVENILE OFFENDERS, RISK FACTORS

Broadly defined, a risk factor for juvenile offending
is any experience, circumstance, or personal charac-
teristic that increases the probability that a given
youth will commit a legal transgression. No single
risk factor causes offending; many youths who have
been exposed to various risk factors never commit a
crime. Rather, juvenile offending typically emerges
as a result of complex interactions among a wide
variety of risk and protective factors that vary from
child to child. Combined risk factors tend to exhibit
additive effects, with the likelihood of offending
increasing as the number of risk factors increases.
Also, the impact of a given risk factor varies across
the life course; some may have an effect only at a par-
ticular developmental stage. Attempts to mitigate
possible risk factors must, therefore, take into
account a youth’s developmental status. The risk fac-
tors for different types of offending vary as well.
Studies have found that juvenile offenders tend to 
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follow one of two possible patterns of offending. The
majority exhibit adolescence-limited offending, which
begins during adolescence and subsides during the
transition to young adulthood. Life-course-persistent
offenders, in contrast, tend to exhibit conduct prob-
lems early (prior to adolescence) and continue to
offend into adulthood.

Risk factors for juvenile offending are numerous
and wide-ranging. Some (such as gender) are unalter-
able. Others (such as neighborhood conditions or
family dynamics), though changeable in theory, are
systemic and difficult to control. Nevertheless, by
understanding the wide range of risk factors for juve-
nile offending, prevention programs and treatments
can be tailored to meet the unique needs of the various
populations of youths they aim to help. The predomi-
nant factors can be grouped into three broad cate-
gories: individual characteristics, social influences,
and community conditions. This entry describes well-
established risk factors in these domains.

Individual Characteristics

AAnnttiissoocciiaall  BBeehhaavviioorr

One of the best predictors of future delinquency 
is a history of antisocial behavior in childhood.
Adolescents who engage in antisocial behavior (e.g.,
theft, fighting, vandalism, fire setting, etc.) before
puberty (prior to age 13) are more likely to be delin-
quent than those who have not engaged in these acts
prior to puberty. Research also suggests that violent
careers often begin with relatively minor forms of
antisocial behavior that escalate over time. Those with
an early arrest (before age 13) are more likely to
become chronic offenders by age 18. Such chronic
offenders make up a small percentage of the offending
population but are responsible for the majority of seri-
ous violent crimes. In addition, youths whose delin-
quent careers begin early tend to engage in a broad
range of antisocial behavior rather than specialize in a
particular type of offending. Early childhood may thus
be an important developmental period to target for the
prevention of juvenile delinquency.

SSuubbssttaannccee  AAbbuussee

Chronic abuse of drugs and alcohol is a precursor
to other dangerous behaviors, including criminal
activity. Although some degree of experimentation with

drugs and alcohol is not unusual during adolescence,
excessive use is a risk factor for delinquency.

CCooggnniittiivvee  DDeeffiicciittss

Cognitive deficits have also been implicated as a
risk factor for delinquent behavior. Low intelligence
quotient (IQ) scores, weak verbal abilities, learning
disabilities, and difficulty with concentration or 
attention have all been associated with subsequent
delinquent behavior. Social-cognitive development is
especially important because it affects one’s ability to
learn social norms and expectations. For example,
studies have shown that delinquent youths are more
likely than their peers to think that other children’s
behavior is deliberately hostile, even when it is not.
Though not conclusive, studies suggest that such cog-
nitive deficits usually precede the development of
delinquency and not vice versa.

PPssyycchhoollooggiiccaall  FFaaccttoorrss

Youths who are impulsive, hyperactive, and engage
in risk-taking behaviors are more prone to delinquent
acts than those who are not. In fact, self-control (or
the lack thereof) has been suggested by some to be the
root individual-level determinant of crime throughout
the life course. Persons with low self-control lack dili-
gence, find it difficult to delay gratification, have little
tolerance for frustration, lack interest in long-term
pursuits, and have little ability to resolve problems
through verbal rather than physical means. While
youths who react to new stimuli with anxiety or timid-
ity tend to be less likely to commit antisocial acts,
youths who approach new stimuli impulsively or
aggressively tend to be more likely to offend. Interest-
ingly, motor restlessness (fidgeting, or the inability to
sit still) in kindergarten is a stronger predictor of
delinquency between 10 and 13 years of age than low
anxiety or a lack of prosocial behavior. In fact,
children who become persistent offenders are more
likely than their peers to suffer from attention-
deficit/hyperactivity disorder (ADHD).

BBrraaiinn  DDeevveellooppmmeenntt

Neuropsychological deficits (often initially mani-
fested as subtle cognitive deficits or a difficult tempera-
ment) have been linked to delinquency and chronic
offending. Anatomical, chemical, and neurological
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abnormalities are more prevalent among chronic crim-
inal offenders and those exhibiting recurrent antisocial
behavior than among the general population. These
abnormalities may be caused by damage to a specific
brain region (i.e., through injury) or by a variety of
behavioral or environmental factors (e.g., poor nutri-
tion, exposure to violence, substance abuse). For exam-
ple, research has found that prenatal and perinatal
complications have been associated with later antiso-
cial behavior. Adolescence is a time of marked brain
development in many regions, including areas impli-
cated in various aspects of self-control. As such, neuro-
logical development during adolescence has a significant
effect on emotion regulation. Researchers are actively
investigating the complex interrelations among biolog-
ical and psychological factors as correlates of conduct
problems.

Social Influences

FFaammiillyy

Family structure, family characteristics, and family
dynamics have all been connected to juvenile offend-
ing. The effect of family characteristics is most pro-
nounced in early childhood. While some research has
reported that children from single-parent households
are at increased risk of delinquent behavior, these dif-
ferences are often found to be negligible when differ-
ences in socioeconomic status are taken into account.
Interestingly, family size has been connected to juve-
nile offending, with youths having more siblings being
more likely to engage in delinquent behaviors. The
most powerful family-level predictors of juvenile delin-
quency include lack of parental supervision, inconsis-
tent discipline, and hostile or rejecting parenting styles.
Also, children who witness or are victims of abuse in
the home are at even greater risk of engaging in antiso-
cial behavior. Aggressive behavior has been found to
run in families: Having an antisocial sibling, especially
one who is close in age, increases a child’s likelihood
of engaging in delinquent behavior, and youths whose
parents engage in antisocial behavior are more likely to
do so themselves.

PPeeeerrss

The importance of peers in youths’ social networks
grows substantially during adolescence. It is thus not
surprising that most youths commit crimes in groups

and that certain characteristics of a youth’s peer group
increase his or her likelihood of offending. Foremost,
individuals with delinquent friends are more likely to
offend than individuals without delinquent friends.
While peers are known to influence an individual’s
behavior (known as socialization), research also demon-
strates that adolescents who are delinquent are more
likely to seek out and befriend other delinquents (known
as selection). Antisocial peer influence can thus be self-
reinforcing. The age and gender of an adolescent’s peers
are also important factors; having older friends is asso-
ciated with a greater likelihood of offending, and male
peers are generally more likely to encourage antisocial
behavior than female peers. Gang membership reflects
the most extreme example of deviant peer influence on
offending. Interestingly, aggressive children who are
universally rejected by their peers are at greater risk of
becoming chronic juvenile offenders than are aggressive
children who are not rejected.

The negative influence of peers tends to arise as a
key risk factor later in development, whereas family
influences typically are most important during earlier
stages. Nevertheless, the influence of peers is magni-
fied when the family environment is not healthy.

Community Conditions

NNeeiigghhbboorrhhoooodd

Children raised in disadvantaged neighborhoods are
at greater risk of becoming juvenile offenders than
children from more affluent neighborhoods. This
neighborhood effect remains significant even when dif-
ferences in school quality and family socioeconomic
status are taken into account. Since disadvantaged
neighborhoods have weak social controls due to isola-
tion and high residential turnover, delinquent behavior
is more likely to go unnoticed or be ignored by others
in the community. The lack of social control in poorly
monitored neighborhoods not only provides more
opportunities for antisocial behavior but also increases
youths’ exposure to criminal behavior by others in the
community. Such exposure is yet another risk factor for
subsequent offending.

SScchhooooll

Youths who experience problems at school are at
increased risk of becoming delinquent. Problems at
school can include a wide range of experiences, such
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as poor scholastic performance, weak connections to
school, and low educational aspirations. Such factors
are associated with delinquent behavior even when
cognitive factors (such as intelligence or attention
deficits) are taken into account. Youths who drop out
of high school are more likely than those who gradu-
ate to engage in delinquent activities. School policies
such as suspension and expulsion have been found to
exacerbate delinquent behavior among at-risk youths.

Prediction

Risk factors combine in complex ways to influence
individual behavior. Although these factors can be
used to predict the relative probabilities of offending
in large groups with similar characteristics, they can-
not be reliably used to predict the behavior of specific
individuals. Even among groups with numerous risk
factors, the majority of youths generally do not
offend, making it extremely difficult to use such fac-
tors to identify individual future offenders with mean-
ingful accuracy. The number of “false positives” from
such predictions would exceed the number of “true
positives,” and the potential stigma of being labeled as
a “future offender” would itself be detrimental.

Elizabeth Cauffman
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JUVENILE PSYCHOPATHY

Despite disagreement about its exact contours, most
conceptualizations of psychopathic personality disor-
der emphasize traits of emotional detachment, includ-
ing callousness, failure to form close emotional bonds,
low anxiety proneness, remorselessness, and deceitful-
ness. Nevertheless, most measures of psychopathy go
beyond these interpersonal and affective features to
assess repeated involvement in antisocial behavior,
which many scholars view as peripheral to the con-
struct. Chiefly, this is because most measures are based
on the Psychopathy Checklist–Revised (PCL–R),
which weighs past violent and antisocial behavior as
strongly as traits of emotional detachment. Over the
past decade, researchers have extended this adult mea-
sure of psychopathy downward to adolescents and
children, with the goal of assessing “juvenile psy-
chopathy.” This research has gained considerable
momentum, despite ongoing controversy about the
appropriateness of diagnosing psychopathy before
youths’ personalities have reached a period of relative
developmental stability. Most contemporary research
and virtually all practical interest revolve around the
reliability and utility of measures of juvenile psy-
chopathy in forecasting youthful offenders’ violent and
antisocial behavior. In this entry, this movement is
noted, but research on the validity of extending this
construct to youths is emphasized. Theoretically dri-
ven research on the potential mechanisms that under-
pin psychopathy reveals the importance of emotional
detachment as a likely manifestation of psychopathy in
youths. However, there is no compelling evidence that
the purported traits of psychopathy (a) remain stable
during the transition to adulthood or (b) do not respond
to treatment. This limits the utility of measures of psy-
chopathy for informing legal decisions with long-term
consequences concerning youth. Although relevant
measures have been developed for children as young
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as 3 years, the focus of this entry is on preteens and
adolescents.

Extending Psychopathy 
From Adults to Youths

Several factors have encouraged the extension of psy-
chopathy from adults to youth. Foremost among them
are (a) the recognition that the chief tools for diagnos-
ing psychopathy predict violence and criminal recidi-
vism and (b) the juvenile justice system’s increasingly
punitive policies, which have created a demand for
identifying inalterably dangerous youths. Although
researchers hoped that psychopathy assessments
would be used to identify a subgroup of at-risk youths
to target for intervention, recent legal reviews suggest
that the youths identified are likely to be excluded
from treatment and set up for harsh sanctions.

Most measures of juvenile psychopathy modify the
PCL–R items and scoring criteria to reference youths’
peer, family, and school experiences. They are built on
the assumption that the features of psychopathy man-
ifested by adult psychopaths will, when exhibited in
youths, identify a small subgroup of offenders who
are maturing into psychopaths. That is, psychopathy is
manifested similarly, whether one is 13 or 33 years
old. This assumption is challenged by a study of clin-
ical psychologists’ conceptions of juvenile psychopa-
thy. Clinicians viewed some of the features of adult
PCL–R psychopathy (e.g., impulsivity, the failure to
accept responsibility, a parasitic lifestyle, criminal
versatility) as nonprototypic of juvenile psychopathy.
Although this raises the possibility that the manifesta-
tions of psychopathy differ as a function of develop-
mental stage, no “bottom-up” measures of juvenile
psychopathy have been developed.

Reliability and Predictive Utility of
Juvenile Psychopathy Measures

The most widely validated measures of juvenile psy-
chopathy were derived from the PCL–R, including the
Psychopathy Checklist: Youth Version (PCL:YV), the
Antisocial Process Screening Device (APSD), and the
Child Psychopathy Scale (CPS). Like its parent mea-
sure, the PCL:YV is based on a clinical interview and
file review; the other measures are based on self- or
collateral report. Perhaps, given these method differ-
ences, the PCL:YV correlates only moderately with
the remaining measures.

These measures share two general strengths. First,
each has been shown to be reliable (interrater, internal
consistency, and/or short-term test-retest). Second,
each has demonstrated some utility in predicting
youths’ violent or antisocial behavior. The typical
degree of association with these behavioral outcomes
is similar to that observed in adults (i.e., r ≠ .25).
Although most prospective studies follow youths for
only 1 to 2 years, one retrospective study indicates that
youths’ (mean age = 16) file-based PCL:YV scores
moderately predict violent recidivism over an average
10-year follow-up period. Most of the PCL:YV’s pre-
dictive utility in this study, however, was attributable to
its assessment of an impulsive, antisocial lifestyle
rather than traits of emotional detachment. This find-
ing is consistent with much of the adult literature and
challenges the assumption that the measure’s associa-
tion with violence is an indication that emotionally
detached psychopaths use violence to prey on others.
Instead, the measures may tap traits of aggression or
externalizing features that predict violence but are not
specific to psychopathy.

Construct Validity of 
Juvenile Psychopathy: Potential

Mechanisms and Etiology

For such reasons, predictive utility (which seeks clinical
utility) cannot be mistaken for construct validity (which
seeks construct identification). To determine whether
psychopathy is a valid construct when applied to youths,
juvenile psychopathy must be (a) evaluated against a
validation hierarchy dictated by a theory of the disorder
and (b) shown to be a stable personality disorder that
does not dissipate as youths become adults.

Despite the differences among them, most theories
describe psychopathy as a largely inherited affective
or cognitive processing deficit. These theories dictate
a validation hierarchy that places pathophysiologic
and etiologic mechanisms at the top, as they offer the
greatest potential for explaining the disorder and
potentially altering its course. The question is whether
diagnostic criteria for juvenile psychopathy identify a
homogeneous group of youths with clearly delineated
deficits and largely genetic pathophysiology.

Paul Frick and his students have begun to address
this question. Their work highlights the importance 
of features of emotional detachment, or “callous/
unemotional” (C/U) traits, in defining juvenile psy-
chopathy. Theoretically, traits of emotional detachment
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are underpinned by a fearless temperament and defi-
cient processing of emotionally distressing stimuli,
which causes insensitivity to socializing agents and
interferes with the typical development of conscience.
At the symptomatic level, Frick and his colleagues have
found that youths with traits of emotional detachment
tend to be fearless, thrill and adventure seeking, and
low in anxiety. At the pathophysiological level, they
have found that emotionally detached traits identify—
among a pool of youths with early and persistent 
antisocial behavior—those who possess information-
processing and emotional deficits similar to those
found among psychopathic adults. These include
reduced sensitivity to cues of punishment when a
reward-oriented response set is primed and diminished
reactivity to threatening and emotionally distressing
stimuli. Although such results might be interpreted as
evidence that psychopathy is genetically influenced,
caution should be exercised in drawing premature
inferences because the heritability of these laboratory
variables is unclear.

Only one behavioral-genetic study of psychopathy
has been conducted with youths to date. In this study,
psychopathy was operationalized using teachers’ rat-
ings of C/U traits on an unvalidated but internally 
consistent scale. Based on a selection of 661 7-year-
old probands with extreme C/U traits (>1.3 SD), the
authors found concordance rates of 39% and 73% for
dizygotic and monozygotic twins, respectively, yield-
ing an estimate of moderate heritability for C/U traits
(h = .67). Although observational studies suggest that
childhood maltreatment relates more strongly to anti-
social behavior than features of emotional detach-
ment per se, more research is needed to determine
whether features of emotional detachment are more
highly heritable.

In summary, existing research provides some sup-
port for the validity of emotional detachment or C/U
traits in defining juvenile psychopathy. The impor-
tance of these traits is bolstered by psychometric
studies. Studies that apply item response theory indi-
cate that interpersonal and affective items convey
more information about the underlying juvenile psy-
chopathy construct than items that tap aggressive and
antisocial conduct. Some of the recently developed
measures of juvenile psychopathy (e.g., the Youth
Psychopathic Traits Inventory; the Inventory of
Callous Unemotional Traits) focus on emotional
detachment, de-emphasizing antisocial behavior. It
remains for future research to determine whether

these measures more “cleanly” assess the construct
than their predecessors.

Malleability of Juvenile Psychopathy

The fact that we can reliably assess features of emo-
tional detachment in youths that relate in a theoretically
coherent manner to cognitive and affective deficits pro-
vides some support for extending psychopathy mea-
sures downward from adults to youth. Presently,
however, we lack the necessary collateral evidence that
what we are assessing in youths is psychopathy, a per-
sonality disorder that will remain stable into adulthood.

Scholars have expressed two main concerns about
the stability of juvenile psychopathy. First, downward
translations of the PCL–R include normative and tem-
porary features of adolescence such as impulsivity,
stimulation seeking/proneness to boredom, poor
behavior controls, and irresponsibility. At least one
study indicates that measures of juvenile psychopathy
correlate moderately with measures of psychosocial
maturity. To the extent that measures of juvenile psy-
chopathy tap construct-irrelevant variance related to
psychosocial maturity, a youth’s score will gradually
decrease as he or she matures. It is possible that recent
measures of juvenile psychopathy that focus specifi-
cally on emotional detachment may capture less
construct-irrelevant variance related to psychosocial
maturity. Indeed, a cross-sectional item-response the-
ory study indicates that PCL:YV items that assess
emotional detachment are more defining of psychopa-
thy across age groups than items that tap impulsive,
antisocial behavior.

The second concern is that there is no compelling
evidence that youths assessed as psychopathic will
mature into psychopathic adults. Because personality
and identity may not be well formed until adulthood,
our nosological systems generally forbid applying
diagnoses of personality disorders to children and
adolescents. Although psychopathic adults probably
manifested similar traits when they were younger, rel-
atively few youths with psychopathic features may
mature into psychopathic adults. Reasoning by anal-
ogy, the majority of children with conduct disorder
desist acting out and do not mature into adults with
antisocial personality disorder.

Three relevant studies have been conducted. In the
first, the APSD was repeatedly administered to 100
nonreferred fourth graders. Across a 4-year period, the
stability of APSD scores and rank order was excellent
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(interclass correlation [ICC] = .80), suggesting that
parent ratings change little from late childhood to
early adolescence. The two remaining studies focused
on the transition from adolescence to adulthood. In
the second study, more than 200 youths were admin-
istered the CPS at age 13 and a screening version of
the PCL at age 24. Over this 10-year period, there was
relatively poor stability (ICC = .27), and most of the
shared variance was between the CPS and PCL’s anti-
social scale. Of the adolescents who obtained extremely
high CPS scores (i.e., the top 5%) at age 13, less than
one-third (29%) were classified as psychopathic at
age 24. In the third study, PCL measures were repeat-
edly administered to approximately 200 adolescents
and 100 adults. Over a 2-year period, the stability of
adolescents’ PCL:YV scores was limited (ICC = .34).
Adolescents’ PCL:YV scores decreased significantly
more than adults’ PCL–R scores, indicating that psy-
chopathy assessed during adolescence is less stable
than that assessed during adulthood.

The apparent features of psychopathy can change
not only as a function of maturity but also as a function
of intervention. The results of recent research chal-
lenge the long-standing therapeutic pessimism about
psychopathy. Although three studies of youth have
been conducted, only one is prospective and includes a
control group. In this study, of approximately 150
youths with pronounced PCL:YV scores and long his-
tories of acting out, those who participated in an inten-
sive treatment program were 2.4 times less likely to
recidivate violently the year after release than those
who participated in treatment as usual.

Legal Implications

Although juvenile psychopathy is a promising con-
struct, the available evidence cannot support its appli-
cation to legal decisions about youth that have
long-term consequences. First, given the lack of evi-
dence that these measures identify inalterably danger-
ous youths who will mature into adult psychopaths, it
is inappropriate to apply these measures to determine
whether a youth should be tried in the adult court sys-
tem. Second, these measures should not be used as an
exclusion criterion for treatment programs. Indeed,
juveniles with high psychopathy scores should be
reframed as high-risk cases in need of intensive treat-
ment rather than hopeless cases to incapacitate.

What legal uses of these measures might be
appropriate? Given their predictive utility, one might

use a measure of juvenile psychopathy as a risk
assessment tool to inform short-term decisions about
placement (particularly levels of security). However,
risk assessment tools that have been designed and
validated for youth are available. Before selecting a
diagnostic measure of psychopathy over a validated
risk assessment tool, one must consider the potential
for stigmatizing a child or an adolescent with the
unsavory label “psychopath.” Studies of juvenile jus-
tice professionals and mock juries alike indicate that
this label invites assumptions that the youth is inal-
terably dangerous. Although this assumption does
not enjoy empirical support, it pushes decision mak-
ers away from rehabilitative efforts toward harsh
sanctions and incapacitation. Because adolescence is
a time of significant developmental change, it is
imperative to learn more about the stability, nature,
and manifestations of psychopathy before embracing
this construct as a component in the evaluation of
juvenile offenders.

Jennifer Skeem, Eva Kimonis, and Sarah Vidal
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JUVENILES AND THE DEATH PENALTY

The controversy surrounding the juvenile death
penalty is not new; the courts have struggled with the
issue for decades. Meanwhile, psychologists have pre-
sented research results on both the capabilities of
juveniles and the public’s support for the juvenile
death penalty. Although the Supreme Court has not
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consistently relied on psychological findings, those
findings are relevant to the legal debate.

Supreme Court Rulings

In 1988, the U.S. Supreme Court in Thompson v.
Oklahoma overturned a death sentence for a 15-year-
old offender because it violated the Eighth Amendment
prohibition against cruel and unusual punishment. The
Court found that the community’s “evolving standards
of decency” were incommensurate with the execution
of a juvenile. The Court considered four factors: the
number of state statutes prohibiting the juvenile death
penalty for 15-year-olds, jury sentencing statistics, the
opinions of national and international organizations,
and the Court’s analysis of whether the juvenile death
penalty accomplished the goals and purposes of the
punishment.

A year later, the Court reexamined whether the
death penalty should be available for 16- or 17-year-
olds in Stanford v. Kentucky (1989). This time, the
Court failed to find consensus in state statutes and
held that the death penalty for these youths was not in
violation of the Eighth Amendment. Surprisingly, the
Court ignored all other measures of evolving commu-
nity standards that were considered in Thompson.

Making matters even more confusing, the Court did
an about-face in 2005, finding the juvenile death
penalty unconstitutional in Roper v. Simmons and
determining that the community’s standards of decency
had evolved to oppose executing juveniles of any age.
Furthermore, relying on psychological research, the
Court found that the juvenile death penalty did not sat-
isfy the punishment goals of deterrence and retribution,
due in part to juveniles’ immaturity and their inability
to make rational judgments that consider the outcomes
of committing violent crimes.

Psychologists have contributed to these legal
developments in two ways. First, they have conducted
polls to measure community support for the juvenile
death penalty. Second, they have conducted research
testing the development of juveniles.

Public Opinion Research

The Supreme Court has sometimes referred to the
results of public opinion polls measuring the “evolv-
ing standards” of the community. Polls have shown
changing support over time. Although 28% of respon-
dents supported the juvenile death penalty in 1936,

only 19% supported the punishment in 1953, and only
11% were supportive in 1957. Surprisingly, a 1965
poll reported 21% support for juvenile executions,
despite declining public support for the death penalty
in general. Demonstrating even more variability, a
1988 poll showed 44% support and a 1989 poll
showed 57% support for juveniles over 16. At the
same time, another 1989 poll found 25% to 30% sup-
port for executing offenders as young as 14 years.
More recently, a 2002 Gallup poll found 31% support
for juvenile executions. Exhibiting regional differ-
ences, a 1991 poll in the southeastern United States
found that 64% supported executing juveniles aged 16
or over and 35% supported executing those under 16.
Still, the level of support (83%) for executing adults
was much higher.

Support is not uniform, however, as Whites and con-
servatives are typically more supportive of the death
penalty in general than their counterparts. Similarly,
participants who are older, male, White, and conserva-
tive are more supportive of the juvenile death penalty.

Despite this variability among polls, the trend indi-
cates a general disfavor among respondents especially
when it comes to executing juveniles as compared
with executing adults. The Roper ruling did not rely
on polling results; nevertheless, findings from this
research do agree with the Court’s judgment that the
juvenile death penalty now does offend the commu-
nity’s evolving standards of decency.

Research on Juvenile Development

A second line of psychological research argues against
executing juveniles because their limited developmen-
tal judgment capacities mitigate their culpability. The
American Psychological Association filed an amicus
brief in the Roper case that referred to research demon-
strating that juveniles are biologically, psychosocially,
and cognitively less developed than adults. These dif-
ferences suggest that the death penalty does not fulfill
its purposes when the state invokes it against juveniles
who commit homicide. It is not possible to deter juve-
niles from committing homicide if they do not engage
in a rational cost-benefit analysis before engaging in
violence.

As adolescents progress to adulthood, they develop
capabilities, attention, information-processing skills, and
memory, which makes them more reasoned decision
makers. Some research suggests that older juveniles are
similar to adults in their reasoning skills, at least when
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tested in laboratory settings (e.g., participants imagine
how they would react to hypothetical situations).
However, critics argue that differences between adult and
juvenile judgments are much more likely to emerge in
real-world settings than in laboratories.

Some researchers concluded that juveniles’psychoso-
cial development remains immature even in later adoles-
cence. As a result, juveniles are more susceptible to peer
influence, are ineffective in weighing the risks and
rewards of their behavior, have difficulties in reasoning
about the long-term consequences of behavior, and have
a lower capacity for self-management (e.g., impulse con-
trol). These deficiencies affect their cost-benefit analysis,
leading them to make immature decisions.

A growing body of neuropsychological research
has confirmed that juveniles differ from adults in
important ways. For instance, recent research has
indicated that the areas of the brain that control rea-
soning (e.g., the prefrontal cortex) are the last to
develop. As such, juveniles are less competent than
adults, with less-developed capabilities for concentra-
tion, control of impulsivity, self-monitoring, and deci-
sion making. Because these areas of the brain are
underdeveloped, juveniles rely more heavily on the
amygdala, the area of the brain that processes emo-
tions. Thus, juveniles are biologically different in
ways that may decrease criminal culpability.

In sum, the age at which an offender is legally eli-
gible for the death penalty is 18. At least for now, the

legal debate surrounding the juvenile death penalty is
settled, due in part to the work of psychologists study-
ing public opinion and the development of cognitive,
emotional, and neurological capacities.

Monica K. Miller and Richard L. Weiner
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LEGAL AUTHORITARIANISM

In its broadest sense, legal authoritarianism refers to
the constellation of beliefs held about the legal system
that is relevant to juror decision making. Because
jurors enter trials with preconceived notions about
evidence, criminal conduct, and the criminal justice
system in general, understanding these beliefs allows
researchers to better understand how jurors process
information and render decisions about the case.
Furthermore, because one of the goals of the jury
selection process and voir dire is to assess attitudes
that individuals might hold that could affect their role
as jurors, the study of juror attitudes is of great rele-
vance to judges and trial attorneys, trial consultants,
and researchers of jury decision making.

Early Measures of Attitudes 
Relevant to Juror Decision Making

Early attempts to measure attitudes relevant to juror
decision making relied on measures generally not
intended for those purposes. Some commonly used
measures were internal or external locus of control,
just-world beliefs, and authoritarianism. Of these con-
structs, authoritarianism was the most frequently used
in conjunction with juror decision making and had 
the most success in predicting juror judgments.
Individuals scoring high on measures of authoritarian-
ism express stereotyped beliefs toward out-groups,
support conventional norms and authority, and advo-
cate harsh sanctions against deviates. These beliefs
have obvious implications to how one might react to

evidence presented at trial. And, not surprisingly,
measures of authoritarianism have been shown to
have a weak but positive relation to juror verdicts. A
meta-analysis revealed the average correlation between
authoritarianism and verdicts to be .11.

Measures of Legal Authoritarianism

As noted, measures of authoritarianism such as the
California F Scale contain items removed from a legal
context. Yet these same themes present in authoritar-
ian attitudes (e.g., the tendency to support and trust
institutionalized authority, the willingness to advocate
harsh sanctions against deviates) are telling features
about how one views the legal system. It was noted at
the outset that, broadly, any measures of legal atti-
tudes are frequently termed legal authoritarian mea-
sures. However, in a more narrow interpretation,
because authoritarian beliefs are so central to how one
views the criminal justice process, any measure of
legal attitudes relevant to jury decision making must
address these authoritarian themes to one extent or
another. As a result, each of these existing measures of
juror attitudes can be reasonably characterized as
legal authoritarianism measures.

Although it was not conceived as a measure of atti-
tudes relevant to jury decision making, Herbert L.
Packer’s identification of the due process and crime
control model provides an early example of legal
authoritarianism. Packer articulated these two per-
spectives on the criminal justice system in the influ-
ential 1968 text The Limits of the Criminal Sanction.
These perspectives reflect a series of attitudes one
holds surrounding the legal system that have important
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consequences about how one views a criminal trial.
According to Packer, individuals who hold strong
crime control values regard the control and reduction
of criminal conduct as the primary goal of the crimi-
nal justice system. To do so, one seeks efficiency in
the criminal justice process to be maintained at all
costs. They, therefore, tend to have greater confidence
in law enforcement and other criminal justice actors to
correctly and competently carry out their duties of
apprehending and convicting criminals while acquit-
ting the innocent. These individuals see the presump-
tion of innocence and burden of proof as unwanted
obstacles and encourage the power of institutionalized
authority over the rights of the accused. Conversely,
those holding due process values question the ability
of the criminal justice system to properly carry out
their duties in apprehending and trying offenders.
They stress the rights of the accused, are fearful of
innocent persons wrongfully convicted, and empha-
size the importance of procedural safeguards in main-
taining the integrity of the process, even at the
expense of releasing persons who may be factually
guilty. The crime control and due process models con-
ceptually covary with legal authoritarianism. That is,
those who place trust in the system and seek to appre-
hend and punish wrongdoers at the expense of their
liberties demonstrate authoritarian values, whereas
those who question unfettered police powers and seek
to maintain procedural safeguards to protect the rights
of the accused demonstrate antiauthoritarian values.

In the same year, Packer published his theory of the
crime control and due process models, and Virginia
Boehm published the Legal Attitudes Questionnaire
(LAQ). The scale measures three constructs: authori-
tarianism, antiauthoritarianism, and equalitarianism.
This 30-item scale was grouped into 10 sets of triads,
each containing a statement reflecting each construct.
Participants rank ordered agreement with the 
statements within each triad. Authoritarian items
expressed unquestioned support for authority and lim-
its on the rights of the accused (e.g., “Evidence ille-
gally obtained should be admissible in court if 
such evidence is the only way of obtaining a convic-
tion.”). Antiauthoritarian items reflected beliefs that
challenged authority and expressed the need for 
procedural safeguards to protect the accused (e.g.,
“Wiretapping by anyone and for any reason should 
be completely illegal.”). Equalitarian statements
reflected neither authoritarian nor antiauthoritarian
values, but instead reflected beliefs that fell some-
where within these extremes (e.g., “Citizens need to

be protected against excessive police power as well as
against criminals.”).

Researchers later developed the Revised Legal
Attitudes Questionnaire (RLAQ) in an effort to
improve the psychometric properties of the scale.
Ranked agreement within the 10 triads was aban-
doned in favor of Likert scoring for all 30 items. This
led to a sizable reduction in items scored incorrectly.
It also revealed some limits to the construct validity of
the scale. For the RLAQ, significant negative correla-
tions emerged for the authoritarian and equalitarian
subscales, whereas the antiauthoritarian subscale
failed to correlate with the others. Moreover, although
the authoritarian subscale significantly positively corre-
lated with a traditional measure of authoritarianism—
the Balanced F Scale—it was scores on the
equalitarian subscale and not the antiauthoritarian
subscale that negatively correlated with this measure
of authoritarianism. This finding suggested that equal-
itarian items on the scale are better conceptualized as
antiauthoritarian and vice versa.

In 1983, Saul Kassin and Larry Wrightsman pub-
lished the Juror Bias Scale (JBS). The goal was to cre-
ate a measure of “generalized pretrial bias.” They noted
that typical models of jury decision making assume that
verdicts reflect two judgments—the likelihood that the
defendant committed the crime charged, or probability
of commission (PC), and a judgment of threshold nec-
essary to convict, or reasonable doubt (RD). The
authors surmised that jurors may differ along two theo-
retically independent dimensions (i.e., PC and RD).
The scale contains 9 PC items (e.g., “Generally, the
police make an arrest only when they are sure about
who committed the crime.”) and 8 RD items (e.g., “If a
majority of the evidence—but not all of it—suggests
that the defendant committed the crime, the jury should
vote not guilty.”). Here again, these same elements of
authoritarian beliefs (e.g., trust in authority) as well as
antiauthoritarian beliefs (e.g., need for safeguards to
protect the rights of citizens) emerge.

Researchers, in developing the most recent mea-
sure of juror attitudes—the Pretrial Juror Attitudes
Questionnaire (PJAQ)—used a dual approach to item
generation. Here, items were derived from a sample of
participants in addition to using items present in existing
scales. The initial pool of items was reduced to a man-
ageable size based on a separate sample’s consensus that
the items reflected attitudes that could bias a juror’s
judgment in the case, along with factor analytic meth-
ods. For the final 29-item scale, the separate constructs
of cynicism and confidence reemerged, along with 
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additional constructs labeled social justice (e.g., “Rich
individuals are almost never convicted of their crimes.”),
racial bias (e.g., “Minority suspects are likely to be
guilty more often than not.”), and innate criminality
(e.g., “Once a criminal, always a criminal.”). Therefore,
we see that even when relying on empirical means to
generate items, constructs emerge that reflect these
authoritarian and antiauthoritarian beliefs.

Legal Authoritarianism Measures 
as Predictors of Individual 
Verdicts in Criminal Cases

There have been multiple studies assessing the predic-
tive validity of legal authoritarianism measures. A
meta-analysis revealed that legal authoritarianism
measures demonstrate an average effect size of r = .16.
However, this correlation is somewhat reduced by the
inclusion of studies that have used rape trial scenarios.
Measures of legal authoritarianism appear to be poor
predictors of verdicts in rape trials, and although
researchers have offered some explanations as to why
this might be, it has yet to be investigated. Moreover,
many of the studies on which the analysis was
conducted used college students and/or written tran-
scripts and trial summaries. However, a general pat-
tern is that as the ecological validity (in terms of
sample used as well as presentation medium) of the
study increases, so too does the relation between
authoritarianism and verdicts.

In a recent study comparing the predictive validity
of the JBS, a shortened version of the Revised Legal
Attitudes Questionnaire (RLAQ–23), and the PJAQ,
researchers found that the JBS and RLAQ–23 com-
bined were able to account for approximately 4% of
the variance in guilt judgments. By comparison, the
PJAQ by itself accounted for approximately 7% of the
variance in guilt judgments. Consequently, when we
speak of the value of these scales as a predictor of guilt
judgments, the relation remains relatively modest.
Moreover, this relation is further weakened as the evi-
dence against the defendant becomes less equivocal. In
other words, attitudes that one carries to trial can influ-
ence final judgments, but evidence still provides the
bulk of the explanation about how we decide cases.

Of course, examining the beliefs jurors hold about
issues relevant to the legal system and their final ver-
dict in a case ignores myriad ways in which these
beliefs might indirectly affect verdicts. That is, the
attitudes jurors hold concerning trust in law enforce-
ment, for example, can influence the weight they

assign to evidence brought to trial from these sources
(e.g., police searches, confessions), or their ability 
to recall certain facts, or the sources of evidence at 
a later time when deliberating over the case. Researchers
are just beginning to grapple with these issues, but it
highlights the potential for the study of pretrial atti-
tudes in general, and specifically measures of legal
authoritarianism, to aid our understanding of how
jurors decide cases. Because it is well accepted that
jurors are not immune to the biasing role that these
attitudes likely play in their decisions, no model of
juror decision making can be complete without
accounting for these attitudes and the role they play in
the decision-making process. While researchers are
probably correct in warning that these measures of
legal authoritarianism can only have limited applied
impact, as judges tend to place strict limits on the use
of questionnaires submitted to members of the venire,
their greatest impact may likely lie in their potential
for researchers to better understand the decision-
making process of jurors.

Bryan Myers
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Further Readings

Kassin, S. M., & Wrightsman, L. S. (1983). The construction
and validation of a juror bias scale. Journal of Research in
Personality, 17, 423–442.

Kravitz, D. A., Cutler, B. L., & Brock, P. (1993). Reliability
and validity of the original and revised Legal Attitudes
Questionnaire. Law and Human Behavior, 17, 661–667.

Myers, B., & Lecci, L. (1998). Revising the factor structure
of the Juror Bias Scale: A method for the empirical
validation of theoretical constructs. Law and Human
Behavior, 22, 239–256.

Narby, D. J., Cutler, B. L., & Moran, G. (1993). A meta-
analysis of the association between authoritarianism and
jurors’ perceptions of defendant culpability. Journal of
Applied Psychology, 78, 34–42.

Packer, H. L. (1968). The limits of the criminal sanction.
Stanford, CA: Stanford University Press.

LEGAL NEGOTIATION

Negotiation is extremely common in legal settings. In
the criminal context, most cases are resolved through
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the plea bargaining process rather than through trials.
Similarly, many more civil disputes are resolved by
private settlement than go to trial. Transactional
lawyers spend much of their time negotiating deals
and contracts. In practice, lawyers will negotiate with
opposing parties and their counsel, with insurers, with
regulators, and with their own clients. Psychologists
have studied negotiation in a variety of contexts,
including negotiation as it occurs in the legal system.
Research indicates that negotiation outcomes may be
influenced by such factors as cognitive heuristics and
biases, social perceptions, emotions, social influence,
and the legal background of the negotiators.

Basic negotiation theory holds that negotiation out-
comes are a function of the negotiator’s reservation
price, or bottom line. That is, negotiators will identify a
point at which they would prefer to walk away from the
negotiation without an agreement rather than accept
terms that fall below that point. Where negotiators set
this reservation price along a continuum of possible
agreements is affected by their expectations about the
outcomes that would likely result in the absence of a
negotiated agreement. So, for example, a civil plaintiff’s
reservation point (i.e., the lowest amount for which he or
she would settle) is informed by his or her prediction
about what would happen if the case was decided at
trial. Similarly, a party negotiating a sales agreement on
behalf of a buyer sets his or her reservation price (e.g.,
the highest price he or she would pay) in light of the
availability and value of a possible agreement with an
alternative contracting partner. Negotiators with more
attractive predicted alternatives are likely to have higher
reservation prices and to reach more favorable agree-
ments. Negotiators have also been shown to be influ-
enced by their aspirations, or goals, for the negotiation,
with negotiators who set higher goals achieving more
favorable agreements. At the same time, however, high
reservation prices and aspirations have both been shown
to lead to a higher likelihood of impasse (i.e., failure to
reach a negotiated agreement) and to a decreased level
of satisfaction with the same objective outcomes.

Within this general framework, however, it is clear
that negotiators are influenced by a number of addi-
tional factors. Going beyond expected value theory, in
which negotiation decisions are determined by a com-
parison of the expected value of forgoing a negotiated
agreement with the expected value of the proposed
agreement, psychological research demonstrates that
negotiation decision making is also affected by nego-
tiators’ construal of and judgments about the other
party or parties, the context, and themselves.

Heuristics and Biases

Legal negotiators, like other negotiators, can be influ-
enced in their decision making by psychological
heuristics or biases. For instance, legal negotiators on
different sides of a dispute tend to make biased evalu-
ations of the merits of the case such that their evalua-
tions favor their side, overestimate their likelihood of
prevailing at trial, and are more likely to believe that
the fair outcome is one that favors their side. In part,
this is because those who are exposed to only the
information that is available to a particular side of a
dispute tend to be optimistically overconfident—that
is, to be more confident and less accurate in their pre-
dictions of the likelihood that they will prevail 
than those who have information from both sides.
Similarly, when they seek out additional information,
negotiators exhibit the confirmatory bias as they seek
and evaluate data in ways that are consistent with their
already existing views. In addition, however, even
when they have access to the same objective facts,
negotiators often interpret those facts and make judg-
ments about them in ways that are consistent with
their own (or their clients’) interests—a manifestation
of the self-serving (or egocentric) bias.

Negotiators may also be influenced by anchors.
Anchoring and adjustment refer to a phenomenon by
which available values provide a starting point (or
“anchor”) for a judgment; adjustments are then made
away from the anchor, but these adjustments are often
insufficient. In the legal context, anchors have been
shown to influence settlement decision making in civil
cases by anchoring negotiators’ evaluation of the appro-
priate settlement amount. For example, the availability
in memory of sizable verdicts that are reported in the
media may anchor negotiators’ perceptions of a case’s
potential settlement value. In addition, the first offer
made in a settlement negotiation has been shown to
influence the final negotiated agreement—the higher the
opening offer, the higher the ultimate settlement.
Similarly, research has found that disputants are more
likely to agree to a particular final settlement amount
when that final offer is preceded by a more extreme
opening offer than they are when the offer is preceded by
an opening offer that is only slightly different from the
final offer. Because the initial offer anchors expectations
about the appropriate settlement amount, the value of
any concession is measured against those expectations.

In addition, experimental research has demonstrated
that negotiators can be influenced by contrast and com-
promise effects as they generate and consider options
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for negotiated outcomes. Contrast effects occur when
the options in an initial set are evaluated differently rel-
ative to each other when an additional option is added
that is similar, but inferior to one of the initial options,
making that initial option appear relatively more attrac-
tive. For example, a disputant involved in a dispute over
a piece of property might consider selling the property
and dividing the proceeds with the other party or allow-
ing the other party to keep the property in exchange for
a particular sum of money. When a third option is intro-
duced, for example, allowing the other party to keep the
property in exchange for the same sum of money, but
paid over time—an option that is similar but inferior to
the option involving a lump sum payment, more people
are inclined to choose the lump sum payment option and
fewer are inclined to sell the property and divide the pro-
ceeds than in the absence of the additional option.

Compromise effects, on the other hand, occur when
an extreme option is introduced into the set of options
under consideration. The introduction of an extreme
value alters the range of options that are in the middle
of the choice set. Because negotiators are more likely to
choose an option when it appears to be a moderate
choice, this shift in range tends to increase the attrac-
tiveness of a choice that would have appeared extreme
in the smaller set, but appears moderate in the presence
of the additional, more extreme, option. For example,
negotiators are more likely to enter into a land purchase
contract when the property at issue is considered
among a set of alternative properties that make it appear
to be a compromise, or moderate, option. Thus, while it
is useful for legal negotiators to actively generate cre-
ative options for agreement, it is also useful for them to
attend to the ways in which additional options affect
their evaluation of existing alternatives.

Finally, legal negotiators are also influenced by
how the negotiation is framed. Prospect theory sug-
gests that negotiators compare proposed outcomes
with the status quo. When the negotiator’s choices are
perceived as gains, the negotiator is likely to behave 
in a manner that is risk averse—thus, civil plaintiffs in
ordinary litigation may be more inclined to settle. In
contrast, when the negotiator’s choices are per-
ceived as losses, the negotiator is likely to behave in a
risk-seeking manner—thus, typical civil defendants
may be more inclined to gamble on a trial.

Social Factors

Negotiations in legal settings are also influenced by 
a variety of social and interactional factors. For 

example, legal negotiation is influenced by the nego-
tiators’ perceptions of fairness. Negotiators are con-
cerned both with the distributive fairness of a
negotiated outcome and with the procedural and inter-
actional fairness of the negotiation process itself.
Importantly, negotiators resist agreeing to substantive
outcomes that do not comport with their notions of
substantive fairness. Similarly, fair interpersonal treat-
ment has been shown to diminish self-serving bias,
reduce the likelihood of impasse, and increase satis-
faction with substantive outcomes.

Social factors can also influence the perceived fair-
ness of a proposed settlement. For example, options
that are otherwise perceived to be fair seem less so
when proposed by the other side in the negotiation—a
phenomenon known as reactive devaluation. Similarly,
the negotiators on each side tend to value the conces-
sions that they make (and thus are perceived as losses)
more highly than they value those concessions that are
made by the other side (and thus are perceived as
gains). This “concession aversion” consequently influ-
ences perceptions of the relative fairness of reciprocal
concessions and of proposals offered by the parties.

In some instances, legal negotiators may also be
influenced by a need to restore or maintain a sense of
equity between the parties or to achieve vindica-
tion. Thus, they may reject compromises that seem
inequitable, even when accepting them would be eco-
nomically rational. Negotiators may also seek out
ways to achieve a sense of equity or the acknowledg-
ment of a harm. Thus, for example, apologies have
been shown to influence legal settlement decision
making. Research has shown that when a wrongdoer
apologizes (particularly if the apology accepts respon-
sibility for having caused harm), the injured party may
make more favorable attributions about the opposing
party and the incident, be less likely to seek legal
counsel for assistance in pursuing a claim, set lower
aspirations, find lower settlement values to be fair, be
less likely to desire punishment, and be more likely to
accept an offer of settlement than when the wrongdoer
does not apologize.

Influence

Scholars of legal negotiation have also drawn on the
psychology of influence and persuasion to better
inform their understanding of negotiation strategies.
In particular, legal negotiators may adhere to princi-
ples of reciprocity when engaging in the back-and-
forth concession making that characterizes most
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negotiation. The norm of reciprocity holds that when
one negotiator makes a concession to the other, the
other is obliged to respond in kind. Thus, a legal nego-
tiator may elicit a concession from the other side by
offering a concession of his or her own. Moreover, a
legal negotiator might make an extreme demand that
is likely to be rejected, followed by a more moderate
request—the moderation of the request may be per-
ceived as a concession and, thus, may elicit a recipro-
cal concession. In psychology, this is known as the
“rejection-then-retreat” strategy. Legal negotiators
may also invoke authority, scarcity, social proof, or
familiarity and liking as strategies of social influence
in negotiation.

Emotion

Legal disputes can involve intense emotions, such as
anger, and such emotions are known to play a central
role in negotiation. Negotiators experiencing positive
emotions tend to make more concessions and to be
more likely to engage in problem-solving behavior.
Conversely, negotiators experiencing negative emo-
tion tend to be more likely to use hard-bargaining
strategies and less likely to create joint gain.

One specific emotion that has been explored in the
legal context is the role of regret in legal negotiation.
Research has found that disputants may prefer to
reach negotiated settlements in legal cases rather than
go to trial, in part due to a desire to minimize the
regret they anticipate experiencing following their
decision. Disputants who choose to settle are not able
to know what the outcome of their case would have
been had it gone to trial and are, thus, able to avoid the
regret that would attend the knowledge that a trial
would have resulted in a better outcome. In contrast,
disputants who choose to go to trial will ultimately be
aware not only of the outcome of the trial but also of
any settlement offers they had rejected. Therefore, it is
possible that they will experience the regret of know-
ing that they could have obtained a better result
through settlement—regret they would prefer to avoid.

Agents/Lawyers

One of the distinctive features of much legal negotia-
tion is that the principal parties—the legal clients—are
often represented by attorneys as agents. As agents,
attorneys are likely to engage in settlement negotia-
tions in ways that differ from those of their clients. 
For example, as nonparties, attorneys can be more

detached from the emotions underlying the dispute.
Similarly, attorneys are selected and trained to be
highly analytical. Moreover, given their role as legal
advisors, attorneys are likely to be more familiar with
and attuned to the legal rules than are their clients.
These differences give attorneys some advantages in
handling legal disputes. For example, attorneys may be
able to avoid the impasse that might result when the
parties are too emotional to negotiate with each other.
However, these differences also present attorneys with
some challenges in representing clients in negotiation.
For example, attorneys may need to pay special atten-
tion to clients’ nonlegal psychological, emotional, and
social interests to negotiate effectively on their behalf.

Jennifer K. Robbennolt
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LEGAL SOCIALIZATION

Legal socialization is the process of developing atti-
tudes toward rules, laws, and the legal system. Legal
socialization research studies this process and also
examines why individuals choose to obey or disobey
the law. In fact, the first approaches to studies of atti-
tudes toward the law appear in the legal socialization
literature. Factors that affect how these attitudes
develop include cognitive developmental variables,
such as legal reasoning, and social learning variables,
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such as salient features of the environment. Other fac-
tors that need to be considered are resiliency, psy-
chosocial maturity, individual difference variables
(e.g., belief in a just world, authoritarianism), culture,
and attitudes. Contemporary work on legal socializa-
tion has focused on the effect of legal socialization on
rule-violating behavior and compliance with the rules.

Socialization itself connects individuals to society,
as socialization operates through family, schools, and
other institutions. The study of socialization attempts
to elucidate how individuals become engaged in cul-
ture and how culture and its affiliated institutions are
preserved. Legal socialization is the development of
standards, attitudes, and behaviors regarding the legal
system. The legal socialization literature also under-
scores how legal contexts influence and are influenced
by citizen behaviors.

Two Theoretical Approaches

Two approaches exist in the legal socialization litera-
ture. The individual-oriented cognitive developmental
perspective argues for the importance of cognitive dif-
ferences in legal socialization. The environment-based
social learning perspective investigates environmental
influences on legal socialization.

CCooggnniittiivvee  DDeevveellooppmmeenntt  TThheeoorryy

The earliest work on legal socialization was that of
June Tapp and Felice Levine. In the 1970s, they
approached the understanding of legal socialization
from a cognitive developmental framework based on
the moral reasoning work of Lawrence Kohlberg. They
argued that one’s level of legal reasoning varied based
on one’s age, with cognitive structures supporting the
maturation from Levels I through III: Level I, precon-
ventional reasoning, focuses on obeying rules based on
obedience to authority and fear of punishment from
authorities. Level II, conventional reasoning, empha-
sizes law maintenance or obeying rules to conform to
the norms of society. Finally, Level III, postconven-
tional reasoning, focuses on law creating, or obeying
rules based on independent judgments of fairness.

SSoocciiaall  LLeeaarrnniinngg  TThheeoorryy

Other researchers expanded the original cognitive
developmental notion of legal socialization to include
factors in the environment that affect social learning.
This view suggests that it is through an individual’s

interaction with the environment that legal socializa-
tion occurs. With age, individuals are exposed to
increasingly expansive legal contexts. In environmen-
tal contexts (neighborhood, school, etc.), reward and
punishment are doled out both formally (based on
written law) and informally (peers, family, school).
When punishment is fair and even, legal legitimacy is
strengthened; whereas when punishment is capricious
or inequitable, it contributes to legal cynicism.
Legitimacy is the degree to which people feel obli-
gated to follow the laws or rules established by legal
authorities. Legal cynicism measures whether people
act in ways that are outside the law and social norms.

Legal socialization researchers also have varied in
their conceptualizations of environment. For example,
in a study of rule following on college campuses,
Ellen Cohn and Susan White manipulated the rule-
following environment by including a peer commu-
nity wherein residents established rules and decided
on enforcement and an external authority community
wherein residents had no say over rules or enforce-
ment and instead authorities had absolute power. In 
an international study of legal socialization, other
researchers defined environment in terms of country,
focusing on seven countries that varied in the extent of
time they had been democratized: Russia, Bulgaria,
Poland, Hungary, Spain, France, and the United
States. Similarly, James Finckenauer also used coun-
try as the environment in his comparison of Russian
versus American culture for teenagers.

Research

Current research has embodied both the individualistic
cognitive development and the social learning view-
points. This work has examined the developmental
aspects of legal socialization; gender, environmental,
and cultural differences in legal socialization; as well as
the relation between legal reasoning and delinquency.

DDeevveellooppmmeennttaall  DDiiffffeerreenncceess

In Felice Levine’s legal socialization research, ele-
mentary and high school students answered questions
about legal reasoning, moral reasoning, legal atti-
tudes, and legal behaviors. There was a significant
relation between subjects’ age and their level of legal
and moral reasoning; students in high school had sig-
nificantly higher moral reasoning scores than elemen-
tary students. In addition, legal and moral reasoning
had a direct influence on attitudes about roles and
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rights and mediated the effect of age but did not influ-
ence attitudes about compliance independent of age.

GGeennddeerr  DDiiffffeerreenncceess

The one piece of research that did find gender
differences in predictions of rule-violating behavior
was work that used a legitimacy measure of atti-
tudes toward the criminal legal system. The partici-
pants in this study were high school students. They
answered questions about attitudes toward the crim-
inal legal system, belief in a just world, and author-
itarianism. It was found that, for boys, negative
attitudes toward the legal system were the sole sig-
nificant predictor of delinquent behaviors. In con-
trast, for girls, negative attitudes toward the legal
system mediated the negative relation between
belief in a just world and delinquency and partially
mediated the negative relation between authoritari-
anism and delinquency.

EEnnvviirroonnmmeennttaall  DDiiffffeerreenncceess

Some researchers have focused on the environ-
ment or the behavioral context. In one study, researchers
manipulated the legal contexts within two different
university dormitories. The external authority condi-
tion allowed no input or influence on rule enforce-
ment, whereas in the peer community condition,
dorm residents participated in the making of rules
and ensuing disciplinary action. Results suggested
that the individuals in the external authority condition
violated fewer rules than individuals in the peer com-
munity condition. Over time, however, rule-violating
behavior decreased in the peer community condition
and increased in the external authority condition.
Furthermore, legal reasoning increased in the peer
community condition and decreased in the external
authority condition.

Some researchers have found that jury deliberation
has an effect on people who differ in the level of legal
reasoning. In a study of a highly politicized and pub-
licized case known as the Wounded Knee Trial, June
Tapp and her associates investigated the hypothesis
that the jury acts as a socializing agent. The researchers
tested legal reasoning levels before and after partici-
pants served as jury members in the trial. Results
showed that legal reasoning levels increased for the
jury participants.

In another study, people who differed in their legal
reasoning level deliberated about one of three legal
cases that varied in the behavioral context of the 
relation between norms and rules. In one case of a
physical assault, the norms concerning the behavior
agreed with the rules; people did not approve of the
behavior and agreed with the rule against the behav-
ior. In another case, that of a beer-bottle-throwing
game, the norm and the rule did not agree; people
approved of the behavior and did not agree with the
rule against it. Finally, in the last case of sexual
harassment, people were divided. For some, the norm
and the rule agreed; for others, the norm and the rule
did not agree. The findings showed that the jury
deliberations affected postconventional reasoners
most with the physical assault case and preconven-
tional reasoners most with the sexual harassment
case. Conventional reasoners were not affected by the
jury deliberation in any of the cases.

CCuullttuurraall  DDiiffffeerreenncceess

Researchers have studied legal socialization in a
number of different countries. In one study, legal
socialization was studied as a mediator of rule-violating
behavior. In this study, Heath Grant examined legal
reasoning as a form of resilience in Mexican youth
and found that legal reasoning mediated the relation
between risk factors (such as negative peer influence)
and delinquency. In another study, juveniles in Russia
were compared with juveniles in the United States to
understand different legal contexts. Overall, there
were no differences between Russian and American
youth in legal reasoning.

Furthermore, differences in legal socialization have
been measured in seven countries, three older democ-
racies (the United States, France, and Spain) and 
four countries more recently democratized (Russia,
Bulgaria, Poland, and Hungary). The countries did not
differ in the level of legal reasoning. They did differ
on other legal measures such as procedural and dis-
tributive justice, with procedural justice being more
important in the older democracies and distributive
justice more important in the newer democracies.

LLeeggaall  RReeaassoonniinngg  aanndd  DDeelliinnqquueennccyy

A few studies have investigated the relation between
legal reasoning and delinquency. In a comparison of
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Russian and U.S. youth, delinquents reported lower
levels of legal reasoning than nondelinquents. This
finding was replicated in an American study of college
students.

In a study of serious juvenile offenders, Alex
Piquero and colleagues investigated the developmental
course of two aspects of legal socialization: legitimacy
and legal cynicism. They found that both factors
remained relatively stable for more than 18 months.
The researchers also found that older adolescents
viewed the law as less legitimate than younger adoles-
cents and that a greater number of prior arrests was
associated with greater legal cynicism. Conversely,
Tom Tyler and Jeffrey Fagan’s cross-sectional research
on children aged 10 to 16 years did find age differences,
with legal cynicism increasing with age and legitimacy
dissipating with age.

Measures of Legal Socialization

Researchers have measured legal socialization differ-
ently. Early researchers developed open-ended ques-
tions about legal reasoning that are coded into the
three levels. More recently, investigators have devel-
oped a closed-ended version of the legal reasoning
measure. In addition, some researchers have included
measures of legitimacy and legal cynicism as mea-
sures of legal socialization or have asked about spe-
cific attitudes toward the legal system.

Ellen S. Cohn and Kathryn L. Modecki

See also Jury Deliberation; Juvenile Offenders; Juvenile
Offenders, Risk Factors; Legal Authoritarianism; Public
Opinion About the Courts
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LENIENCY BIAS

It is well established that if a verdict option is favored
by a substantial (e.g., two-thirds) majority of jurors
prior to deliberation, the jury is very likely to ultimately
reach that verdict. A number of studies have suggested
the following qualification to this simple rule—in crim-
inal juries, pro-acquittal factions tend to be more influ-
ential than proconviction factions of comparable size.
The net effect of this asymmetry is a tendency for juries
to be more lenient than individual jurors, except for
cases that produce a large majority of jurors for convic-
tion. This tendency constitutes the leniency bias.

Evidence for the Leniency Bias

The initial and strongest evidence for this bias comes
from a number of jury simulation studies. Robert
MacCoun and Norbert Kerr meta-analytically com-
bined the results of 13 such studies and reported that
(a) on average, acquittal was about four times as likely
as conviction for mock juries that began deliberation
evenly split (e.g., 6 G vs. 6 NG); (b) an initial two-
thirds majority favoring acquittal was more likely to
ultimately prevail (94% of the time, on average) than a
two-thirds majority favoring conviction (67% of the
time); and (c) the stronger the evidence against a
defendant, the weaker was this bias. On the other hand,
a handful of surveys of ex-jurors from actual criminal
jury trials (e.g., by Dennis Devine and his colleagues)
have suggested either no such asymmetry or even the
reverse effect (i.e., a harshness bias), but at present it
remains unclear whether or not actual criminal juries
do exhibit a leniency bias. This is because there are a
number of potentially important methodological ambi-
guities clouding the comparisons of the mock versus
actual juries. For example, the surveys of actual jurors
all appear to have treated jurors who say that they are
undecided at the first jury vote as advocates for acquit-
tal, which is likely to overestimate the true size of the
pro-acquittal faction in the jury. In summary, there is
good evidence of a leniency bias in mock juries where
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estimates of pro- and anticonviction faction sizes are
based on direct assessment of mock jurors’ predeliber-
ation verdict preferences in relatively close cases.
There is currently no strong evidence of such a bias
(and some evidence to the contrary) where these esti-
mates are based on ex-jurors’ retrospective recollec-
tions of the number of proconviction votes at their
actual jury’s first ballot, in convenience samples of
diverse cases.

Explaining the Leniency Bias

One explanation for the leniency bias is the 
existence of a prodefendant norm among jurors.
Research on group decision making and polariza-
tion suggests that one effect of group deliberation is
to increase commitment to shared norms. The more
consistent evidence for a leniency bias among mock
jurors, who are usually college students, than among
actual jurors could be interpreted as reflecting 
different norms in the student and nonstudent 
populations. A direct comparison of the leniency
bias for a student versus a nonstudent sample has 
shown that nonstudents exhibit a somewhat weaker
leniency effect, but the difference was not statisti-
cally significant.

Another, related explanation is based on the com-
mon law’s aversion to false conviction. Such values
are reflected in several elements of the law, includ-
ing the presumption of innocence, the prosecution’s
burden of proof, and particularly the reasonable-
doubt standard of proof. The law prescribes that
juries must give a criminal defendant the benefit of
any reasonable doubt. This should give advocates of
acquittal an advantage over advocates of conviction
during jury deliberation. For example, jurors favor-
ing acquittal need only raise a single reasonable
doubt in the minds of proconviction jurors, whereas
jurors arguing for conviction must refute all reason-
able doubts in the minds of pro-acquittal jurors.
This explanation predicts that there should be no
leniency bias when jurors apply a standard of proof
that is not slanted to favor the defendant, such as the
“preponderance of evidence” standard used in civil
trials; this prediction has been confirmed experi-
mentally. A model presented by Norbert Kerr,
Robert MacCoun, and Geoffrey Kramer general-
izes the asymmetry effect, demonstrating how any
shared local norm can create disproportionate influ-
ence for one side of an issue.

Implications of the Leniency Bias

The leniency bias has a number of interesting impli-
cations, both for the development of psychological
theory and for legal application. Asymmetries in the
power of opposing factions, such as the leniency bias,
have been used to analyze the group decision-making
process and thereby, to better understand exceptions
to the “majority-wins” rule and to predict when and
why groups differ from individuals in their suscepti-
bility to a variety of judgmental biases. The most
direct applied implication of the leniency bias is that,
except for cases with very strong evidence against the
defendant, deliberating juries should be more likely to
acquit than individual triers of fact (e.g., a judge in a
bench trial). Thus, the leniency bias provides an alter-
native explanation for a classic finding from the land-
mark product of the Chicago Jury Project, The
American Jury—most verdict disagreements between
juries and judges were instances in which the jury was
more lenient (i.e., more likely to acquit) than the
judge. Harry Kalven and Hans Zeisel attributed this 
to differences in what judges and jurors value or 
know (e.g., knowledge of prior convictions). But the
leniency bias suggests that this effect may stem not
from who makes the decision (judges vs. jurors) but
from how the decision is made (i.e., individual vs.
group decision making). This interpretation suggests
that if panels of judges were the triers of fact, they
would likewise tend to be overall more lenient than
individual judges. The fact that, in The American Jury,
there was no such asymmetry in the disagreements of
judges and juries for civil cases (where a symmetric
standard of proof is applied) further supports this
interpretation.

Norbert L. Kerr and Robert J. MacCoun

See also Chicago Jury Project; Juries and Judges’
Instructions; Jury Decisions Versus Judges’ Decisions;
Jury Deliberation
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LINEUP FILLER SELECTION

Lineup fillers prevent unreliable witnesses from
guessing the identity of the police suspect and should
allow for a fair recognition test for those witnesses
who do remember the culprit. The primary strategies
for selecting fillers for criminal identification lineups
are presented in this entry. The suspect-matched and
perpetrator-description-matched strategies are two
methods of constructing lineups that have been com-
pared by researchers. Additionally, care should be
taken to ensure that the structure of the lineup is uni-
form across members. To assess the fairness of a
lineup, several indices that measure lineup bias and
lineup size have been developed.

The Function of Lineup Fillers

Lineup fillers, also known as foils (an innocent person
in a police lineup), serve the major purpose of testing
an eyewitness’s recognition memory for a criminal
perpetrator so as to establish evidence that the suspect
is guilty of the crime. Fillers also serve to screen out
unreliable witnesses: Witnesses who identify foils may
have a weak memory for the perpetrator or may be
guessing. With respect to the problem of guessing, the
probability that a witness will select the suspect from a
lineup based on chance alone equals 1/k, where k
equals the number of foils in the lineup. Having more
options during the identification test decreases the
probability that witnesses will identify the suspect by
guessing alone. Additionally, presenting foils that
resemble the suspect works toward preventing the wit-
ness from being able to deduce who the suspect is sim-
ply by eliminating improbable choices from the lineup.

Filler Selection Strategies

There are two primary filler selection strategies that
have been investigated by researchers. First, foils may
be selected for the lineup on the basis of their similarity
to the physical appearance of the suspect, a procedure
that is known as the suspect-matched strategy. Second,
foils may be selected based on their resemblance to a

physical description of the perpetrator given by the eye-
witness, a procedure that is termed the perpetrator-
description-matched strategy.

Two main concerns arise when foils are selected for
the lineup on the basis of the suspect-matched strategy.
First, if the suspect is not the culprit and is in fact inno-
cent, then selecting the foils based on their match to the
innocent suspect may result in a lineup in which the
similarity of the foils to the perpetrator is low. This is a
concern in cases in which the suspect is apprehended
because he or she is physically similar to the descrip-
tion of the culprit given by an eyewitness. In such cases,
the suspect may be the only one in the lineup that
resembles the perpetrator. As a result, the innocent sus-
pect might be frequently identified from lineups in
which the foils are chosen on the basis of their match to
the innocent suspect’s appearance, a consequence that
is known as the backfire effect. Another concern that
arises when the foils are chosen for the lineup using the
suspect-matched strategy is that if the suspect is in fact
the culprit, then the foils could potentially be too simi-
lar to the suspect, and thereby decrease the odds that a
witness who remembers the perpetrator can distinguish
the guilty suspect from the foils.

In view of these concerns, the perpetrator-description-
matched strategy has been proposed. In the event that
an innocent suspect is in the lineup, the perpetrator-
description-matched strategy is thought to ensure that
the innocent suspect and the foils have the same proba-
bility of being chosen. The rationale is that if investiga-
tors select the foils and the suspect for the lineup using
the same criteria (i.e., their match to the witness’s
description), then the foils should look no more 
like the perpetrator than does the innocent suspect.
Additionally, for a witness who remembers the perpe-
trator, the perpetrator-description-matched strategy
allows for propitious heterogeneity, a term that refers to
having sufficient variability across lineup members to
allow the witness to recognize a guilty suspect.

Some researchers studying lineup identification 
in the laboratory employ a hybrid of the suspect-
matched and perpetrator-description-matched strate-
gies. A pool of potential foils that fit the modal
description of the target (i.e., the “perpetrator”) is
obtained. Participant raters then judge the similarity
of each face in the pool to the target. The faces that are
rated as being the most similar to the target are
selected as fillers. An additional method on the hori-
zon for the selection of fillers for lineups is the use of
principal components analysis (PCA). PCA represents
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the similarity of faces on multiple dimensions using
Euclidean distances. Results derived from PCA have
been shown to relate to lineup identification perfor-
mance and to measures of lineup fairness.

Special Considerations 
in Selecting Fillers

In employing the perpetrator-description-matched
strategy to select fillers, a number of issues may arise.
One difficulty is that the witness may provide an inad-
equate number of details regarding the perpetrator’s
appearance for selecting fillers for the lineup. Selecting
foils when there is little information regarding the cul-
prit’s appearance may result in a lineup in which the
members are highly dissimilar in relation to one
another and to the suspect. As a consequence, the per-
petrator-description-matched strategy might in some
cases increase the rate at which innocent suspects are
identified. Additionally, the degree to which the
lineup members are similar can affect the eyewitness’s
decision standard. If the foils in the lineup are rela-
tively low in their similarity to the culprit, then wit-
nesses may be less cautious in identifying a face compared
to when there is a higher degree of similarity across
lineup members. Finally, research comparing the
suspect-matched and perpetrator-description-matched
strategies has produced findings that are mixed,
thereby leading some researchers to maintain that it is
premature to recommend one strategy over the other
at this time.

Nevertheless, additional procedural safeguards
have been suggested for selecting fillers when using
the perpetrator-description-matched strategy. For
example, if the witness does not mention a character-
istic, such as facial hair, the police might assume the
perpetrator has the default value of the characteristic,
and assume that the perpetrator was clean shaven.
Though placing the clean-shaven suspect among foils
with facial hair would not violate the witness’s
description, doing so would draw attention toward the
suspect and perhaps bias the witness to choose the
suspect only because the suspect’s appearance is dif-
ferent from the others. Therefore, to avoid this possi-
bility, if the suspect is clean shaven, then he should be
placed among clean-shaven foils. Additionally, when
the suspect does not fit the description given by the
eyewitness on some level, it has been recommended
that investigators select foils based on their match to
the appearance of the suspect on the features in which

the description of the culprit does not match the sus-
pect. Along these same lines, if there are multiple wit-
nesses involved in a case, a recommendation that has
been made is to create a separate lineup for each eye-
witness. In laboratory studies in which researchers
feel that it is not feasible to create lineups for each
participant, the foils can be selected based on their
match to the typical or modal description given by
research participants viewing the suspect.

Finally, care should be taken to ensure that the
arrangement of the lineup is uniform. The pho-
tographs themselves should be similar and presented
to witnesses in a standardized fashion. For example, if
one photograph is slightly tilted away, or the focal
length is greater, or the facial expression differs from
the others, responses may be biased toward that pho-
tograph simply because it stands apart from the others
in its presentation. Additionally, uniformity across
members with respect to clothing should also be
achieved. Moreover, if the eyewitness describes the
perpetrator as wearing a particular type of clothing,
the suspect should not be the only one wearing that
type of clothing in the lineup.

Assessing Lineup Fairness

Researchers use the mock-witness procedure to deter-
mine lineup fairness, or the adequacy of lineup fillers.
In the mock-witness procedure, participants who have
not seen the perpetrator are given a description of the
perpetrator along with a lineup. They are asked to pick
the member of the lineup that most closely resembles
the perpetrator’s description. If the lineup is fair, then
mock witnesses should not select the suspect at a rate
significantly above chance.

Mock-witness choices can also be used to deter-
mine whether the fillers that have been selected for the
lineup bias choices toward or away from the suspect.
Bias measures include functional size and defendant
bias. Mock-witness choices are also used to determine
lineup size, which refers to the extent to which identi-
fication responses are distributed evenly across lineup
members. Measures designed to examine lineup size
include effective size, number of acceptable foils, and
Tredoux’s E.

Lineup bias and size can vary depending on how
the members of the lineup are arranged. For instance,
if the suspect is placed between two foils that are low
in similarity relative to the suspect, the suspect may
“pop out” and hence be chosen significantly more
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often than when the suspect is placed between two
other lineup members that have a greater resemblance
to the suspect. This problem may arise even when the
average pairwise similarity rating across the lineup
members is high. Therefore, it is important that the
foils are selected for the lineup using the same crite-
ria. Another method for circumventing possible
popout effects is for researchers to systematically
rotate, or counterbalance, the position of the suspect
in the lineup across participants.

Counterbalancing the position of the suspect in
the lineup also controls for the possibility that the
decision standard varies along with the number of
faces that are viewed. This may be problematic espe-
cially in sequential lineups, in which the witness
views each face one at a time. In particular, there is
some evidence that the decision standard that wit-
nesses use in making a positive identification may be
lowered as they progress through the series of faces
in a sequential lineup. As such, innocent suspects
might have a higher probability of being chosen if
they are positioned later in the sequence, as opposed
to earlier.

Heather D. Flowe
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LINEUP SIZE AND BIAS

A lineup is constructed by placing a person suspected
of committing a crime (the suspect) among a collec-
tion of innocent people (fillers). An eyewitness is
asked to identify the offender from this collection,
with a suitable admonition that the offender may not
be present. A properly conducted lineup can provide
evidence that the suspect is (or is not) the offender or
that the eyewitness does not have a reliable memory
of the offender’s identity. For this to be the case the
lineup must not be biased and it must be of sufficient
effective size. A lineup is biased when a witness with
a poor (or absent) memory is able to guess the identity
of the suspect at a rate greater than chance expectation
(one per lineup size). A lineup has a certain number of
members, including the suspect, and this is called the
nominal size. A lineup is unfair to the extent that it
contains fillers who are not plausible choice alterna-
tives to the suspect for a witness choosing randomly
or a witness with a poor (or absent) memory. The sus-
pect plus the number of persons who are alternative-
choice alternatives is called the lineup’s effective size.

Two basic rules govern the construction of eyewit-
ness identification lineups. First, the suspect in the
lineup should not “stand out” (be inappropriately dis-
tinct) from the other lineup members. Second, fillers
should resemble the suspect in important attributes
and should be appropriate-choice alternatives (i.e.,
witnesses who have a poor memory of the offender
should not be able to reject them).

Lineup Fairness Evaluation

To determine whether the two basic rules have been
adhered to, lineup evaluation research participants
who have not seen the offender are asked to guess
which lineup member is the suspect on the basis of a
brief physical description (e.g., the description origi-
nally given by the witness to the police) or with no
information at all about the appearance of the
offender.

Lineup Bias

Bias is bidirectional—it can make the suspect more
likely, or less likely, to be chosen by a witness who
has no or very little specific memory of the offender.
It is defined as a statistically reliable tendency for a
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suspect to be chosen from a lineup at a rate different
from that expected if the choice were made by chance
alone (i.e., a random pick of a lineup member). The
proportion of lineup evaluation research participants
able to pick the suspect from the lineup is a measure
of lineup bias.

Lineup Size

Nominal size is the number of persons presented in a
lineup. Effective size, as noted earlier, is the number
of persons in the lineup who are effective choice alter-
natives for a witness who has little information or
memory about the actual offender or for a witness
viewing a lineup in which the suspect is actually inno-
cent (i.e., is not the offender). It is thought of as a
reduction of the nominal size to a value that better rep-
resents the “true” number of plausible foils, or inno-
cent persons in a police lineup (i.e., nominal size ≥
effective size). The index E, is a measure of the effec-
tive size of a lineup.

Role of Lineups in the 
Criminal Justice System

One purpose of having fillers in a lineup is to provide
alternative choices for witnesses who feel that they
must choose someone from the lineup but who may
have little memory for the offender’s actual appearance.
When the witness feels compelled to make a choice, the
presence of the fillers provides a safeguard against false
identification by reducing the chance of false identifi-
cation of an innocent suspect from 100% to 20% (for
live lineups, which often have five members) or 16.67%
(photo spreads, which often have six members).

Another purpose of having fillers in a lineup is 
to test the witness’s memory for the perpetrator,
although it must be said that the interpretation of this
test is confounded. To see this, consider that a witness
can make several choices when faced with a lineup.
The witness can identify the suspect, identify a foil,
say that the offender is not in the lineup, or say that he
or she does not know whether the offender is in the
lineup. If the witness identifies the suspect, we are
likely to strengthen our belief that the suspect is the
offender. If the witness identifies a foil, we are likely
to either strengthen our belief that the witness has a
poor memory or weaken our belief that the suspect is
the offender. If the witness rejects the lineup, we may
weaken our belief that the suspect is the offender, but

if the witness does this with little confidence we will
not know whether to weaken our belief that the sus-
pect is the offender or to weaken our belief in the wit-
ness’s memory. In all these cases, the inference(s)
made are conditional on the fairness (size and bias) of
the lineup. For example, a witness with no memory of
the offender could choose the suspect from a biased or
low-effective-size lineup with comparative ease.

Good and Bad Lineups

To fulfill their purpose, eyewitness identification line-
ups must not contain cues to the identity of the police
suspect. For example, in one criminal case a (White)
witness described the (Black) offender as possessing,
among other attributes, “long hair in some kind of
braids, a single row of braids that were coming loose.”
The lineup contained one person whose thin braids
were visible, coming loose, behind his head. This per-
son was the police suspect. It is not surprising that the
witness identified him, as did 95% of lineup evalua-
tion research participants. Since it remains ambiguous
whether the basis for the identification was a genuine
memory for the suspect from the criminal event or the
fact that his photograph in the lineup contained a fea-
ture found in the witness’s previous verbal descrip-
tion, it is not possible to reach a clear conclusion
about whether or not the suspect is the offender.

There are two difficulties with this lineup. First, the
suspect photograph stood out from the remaining pho-
tographs of the lineup because it was the only photo-
graph that displayed thin braids that were coming
loose, so that the lineup was biased against the suspect.
Second, the fillers were chosen without regard to this
highly distinctive feature. For this reason, the lineup
had an effective size of only one, because without
“braids, coming loose,” none of the fillers in the lineup
were a useful alternative-choice option for the suspect.
The fillers might as well not have been present at all.

In another criminal case, a witness gave a descrip-
tion that included the phrase “small, squinted eyes.”
The photograph of the suspect used in the lineup
showed him blinking. When the lineup was evaluated
it was found that the suspect stood out dramatically in
the lineup and that three of the fillers were hardly
choice alternatives at all. The police had two alterna-
tive photographs of the suspect in which he had not
blinked while being photographed. When one of these
was substituted, the lineup was not biased against
him. In addition, two other lineup members were
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more likely to be identified by mock witnesses. The
choice of photograph of the suspect, as well as the
choice of filler photographs, is important when con-
structing a lineup.

Constructing Good Lineups

The general qualities of a good lineup are noted
above: The suspect should not stand out, and the
fillers should be effective choice alternatives to the
suspect. Achieving this ideal requires careful attention
to details.

• If the witness(s) has provided a description of the
offender that has a reasonable amount of detail, a
lineup can be formed using this description, provided
that the description matches that of the suspect.

• If the witness’s description of the offender is either
impoverished or does not fit the suspect, then the
lineup must be constructed to match the suspect’s
appearance.

Normally, the investigator would begin with the
photo of the suspect that will appear in the lineup 
and, using whatever photographic archive available,
find filler photographs that are sufficiently similar to
the suspect for them to serve as effective choice alter-
natives. There are, however, some cautions to be
observed.

First, if the suspect and investigator are of different
racial groups, an investigator of the same racial group
as the suspect should be asked to construct the lineup.

Second, the procedure of attempting to find five
fillers who resemble the suspect can lead to a lineup
in which the suspect stands out because he is the one
person in the lineup who shares the most with each of
its members: He becomes the prototype of the lineup
and is more likely to be chosen by witnesses with little
memory for the offender, witnesses who make a
choice even when the offender is absent from the
lineup. Alternate lineup construction procedures
decenter the filler selection process in a number of
ways. One procedure is to choose filler #1 to be an
effective alternative to the suspect, and then to choose
the others so that they are similar to both the suspect
and filler #1. Another procedure is to choose filler #1
based on similarity to the suspect, filler #2 based
on similarity to #1, and so on, until all 5 fillers have
been chosen. Irrespective of the filler selection
process, however, the same overall principles must be

observed: The suspect should not stand out, and the
fillers should be effective choice alternatives.

Evaluating Lineups

To evaluate whether a lineup is fair, we estimate its
size and bias. This is done with a lineup evaluation
task, as described above. Calculations over the total
set of lineup evaluation participant decisions are used
to determine bias (the proportion of participants
choosing the suspect), and effective size (the extent to
which participant choices are not equally distributed
across lineup members). Thus, when the lineup has 
6 members, and significantly more than 1 in 6 of the
evaluation participants choose the suspect, the lineup
is biased against the suspect. If significantly fewer
than 1 in 6 choose the suspect, it is biased in favor of
the suspect. A similar rationale is applied to lineup
foils: To the extent that a foil is chosen by fewer than
1 in 6 evaluation participants, he or she is implausible
as a foil. This determination can be made for each foil
in the lineup, allowing one to arrive at a summary
measure of the number of plausible foils. The degree
to which this summary measure is less than the nom-
inal size of the lineup represents the extent to which
the safeguard against false identification afforded by
the fillers has been diminished.

It is advisable to apply inferential statistics to each
of these indices, especially when the number of par-
ticipants is relatively small. One may test whether
lineup bias is greater or less than that expected by
chance (one per nominal size) and/or construct 95%
confidence intervals around both bias and size indices.

All-Suspect and 
Multiple-Suspect Lineups

The police sometimes construct lineups in which all
members are suspects. This practice entails several
problems. In a single-suspect lineup, the choice of
someone other than the suspect is diagnostic of a wit-
ness’s unreliability because all other lineup members
are known to be innocent. But in an all-suspect lineup,
it is not possible for the witness to identify a person
known to be innocent, because the investigator views
all lineup members as potentially guilty. As a result,
the safeguard against false identification is dimin-
ished. Thus, the identification of any lineup member
at all becomes the suspect after the fact. For this rea-
son, there is no way to evaluate the witness’s memory
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about the identified person, and there is no way to
detect a witness who chooses completely at random,
or on the basis of a poor or faulty memory. Lineups
composed of multiple, but not all, suspects degrade
the safeguard somewhat less.

Roy S. Malpass and Colin G. Tredoux

See also Expert Psychological Testimony on Eyewitness
Identification; Identification Tests, Best Practices in;
Lineup Filler Selection
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LITIGATION STRESS

Litigation stress is best understood as consisting of
negative physical and psychological reactions to being
involved in a legal action. Indeed, litigation itself 
is mentioned specifically as a stressor in the multiax-
ial Diagnostic and Statistical Manual of Mental
Disorders–Text Revised (fourth edition), in Axis IV
(Psychosocial and Environmental Problems). A vari-
ety of physical and emotional responses to litigation
have been found. Litigation is an uncertain process

and one with which most people are not familiar. It
can affect one’s identity, causing feelings of guilt and
shame, and can lead to isolation from family and
peers. The problem is particularly acute for health
professionals, who face professional sanctions in
addition to the other consequences of a lawsuit.

The earliest work on litigation stress was done by a
physician, Sara Charles, who herself was the subject
of a medical malpractice suit. In her work, she found
that more than 95% of sued mental health profession-
als acknowledge some physical and/or emotional
reaction.

Physical responses typically include the onset or
exacerbation of a physical illness, such as myocardial
infarction or peptic ulcer disease. Headaches, sleep
disturbance, chest pain, and gastrointestinal symp-
toms may also be reported. An exacerbation of any
preexisting physical health problems can be expected.
Even cases of cardiac arrest in the first months after
initiation of an investigation have been reported.

Emotional responses are more common and may
range from anger to profound depression or even sui-
cide. Cognitive disruptions such as problems with
concentration and attention are common. Irrational
thoughts associated with “catastrophizing” and “awfuliz-
ing” are common, along with rumination about poten-
tial disastrous outcome. Marital and family conflicts
are very common consequences of litigation stress.
Preexisting strains in these relationships are magni-
fied. As one would expect, it is not uncommon for the
use of alcohol, tobacco, and caffeine to increase dur-
ing this time of stress. The risk for abuse of these sub-
stances increases, along with various prescription
medications, especially pain medications, anti-anxiety
drugs, and sleep medication.

Why do litigation and complaints cause such
stress? First, the operations of the legal and com-
plaints systems are unpredictable, particularly for
those who do not work in the system or are not famil-
iar with the rules, terminology, and processes. This
unpredictability is a significant factor contributing to
the practitioner’s sense of a lack of control over the
process they are facing. Second, this unpredictability
is compounded by a lack of knowledge about the
process in which they are engaged, and the fact that in
many instances, others may make decisions that could
significantly influence the outcome of their case.
Third, a lawsuit is a direct assault on an individual’s
personal identity and engenders feelings of shame and
guilt. Finally, it is often the case that a person who is
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sued feels alone and isolated from his or her peers,
family, and friends because of allegations of having
done something inappropriate or wrong.

Among health care professionals, the threat of a
malpractice lawsuit is particularly serious. For mental
health professionals, being named in a malpractice
suit can have particular professional consequences
beyond what usually happens to other defendants.
Since 1986, any entity making payments in settlement
of a malpractice claim (unless the payment is made by
the mental health professional on his or her own
behalf) must report the provider and case details 
to the National Practitioner Data Bank (NPDB).
Furthermore, credentialing bodies (e.g., hospitals,
group practices, licensing authorities) are required by
law to query the NPDB when considering the qualifi-
cations of a mental health professional applicant.

Surveys such as that done in 1979 by Mawardi in
the Journal of the American Medical Association have
found a high rate of concern over the threat of mal-
practice litigation among physicians; some respon-
dents actually contemplated giving up the practice of
medicine. These surveys have also indicated that over
half of all physicians practice “defensive medicine” so
as to avoid or minimize the risk of legal action.
Defensive practices include limiting practice by not
performing certain high-risk procedures, ordering
medically unnecessary tests to document clinical
judgments, and even turning away patients seen as
potentially litigious. Williams, in a 1981 article in the
Journal of the Arkansas Medical Society, termed
physicians’ fear of malpractice litigation “paranoia
malpracticum.” A similar term “litigaphobia” was
later coined by Stan Brodsky.

Being sued for malpractice has indeed been shown
to be an emotionally traumatic experience for physi-
cians and for mental health professionals as well. The
initial reaction to being named in a malpractice suit is
often a high level of anxiety, accompanied by feelings
of righteous indignation, anger, and vindictiveness.
Self-esteem may also be affected. Such stressful
effects may be heightened by a loss of social support
similar to that often experienced in divorce, as well as
the uncertainty engendered by the possible impact that

the legal action may have on the professional’s life
and career.

In addition to the significant physical and psycho-
logical responses to malpractice litigation, mental
health professionals are more likely to stop seeing
patients who seem to have a greater risk of experienc-
ing a bad outcome or of propensity to initiate a suit.
These mental health professionals are more likely to
consider early retirement and to discourage their own
children from entering the medical profession. In a
1988 survey of psychologists, fear of litigation was
an acknowledged reason for the use of sound risk-
management techniques. After being sued, many men-
tal health professionals begin to keep more meticulous
records, order more tests and consultations, and 
stop performing procedures that may result in 
risk even when they are appropriate and performed
competently.

Solomon M. Fulero
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MACARTHUR COMPETENCE

ASSESSMENT TOOL FOR CLINICAL

RESEARCH (MACCAT–CR)

The MacArthur Competence Assessment Tool for
Clinical Research (MacCAT–CR) provides a semi-
structured assessment format for evaluating abilities
related to the decisional capacity of subjects in clinical
research. Four component abilities of a decisional
capacity standard are assessed: understanding, appre-
ciation, reasoning, and choice. Administration of the
instrument begins with the disclosure of selected infor-
mation about a given research project, on the basis of
which these abilities are measured. The MacCAT–CR,
which takes 15 to 20 minutes to administer, has
demonstrated good reliability and validity and has
been used both to explore the relative abilities of dif-
ferent subject groups and to assess the capacities of
particular research subjects prior to entry into studies.

Informed consent of research subjects is a nearly
universal requirement of ethical codes, federal regula-
tions, and common law. For subjects’ consent to be
valid, they must be competent (i.e., they must have
adequate decisional capacity—the terms are used
interchangeably in this entry) to offer consent. Because
persons are generally presumed to be competent to
make decisions of all sorts, barring evidence to the
contrary, the question of whether subjects are compe-
tent does not arise for most research subjects; the
casual interactions between subjects and researchers
are sufficient to sustain the presumption of subjects’
capacity. However, some subject groups may have an

elevated probability of incapacity, making it desirable,
particularly in higher-risk studies, to perform an
explicit assessment of their capacity. The demonstrated
variability in clinical judgments of competence has
encouraged the development of competence assess-
ment instruments for this purpose.

The MacCAT–CR grows out of the four-part con-
ceptualization of decisional capacity that underlay the
MacArthur Competence Assessment Study and that is
based on existing case law; statutes; and bioethical,
psychological, and medical literature. Understanding
is the first of these four components of competence.
Research subjects, at a minimum, must have the abil-
ity to understand the basic elements of disclosure
required by the U.S. Federal Common Rule, including
the purpose of the research project, the procedures
involved, material risks, possible benefits, and alterna-
tives to research participation. The second component,
Appreciation, reflects the importance of subjects’ abil-
ities to apply the disclosed information to their own
situations, including their recognition that the
research project is aimed at generalizable knowledge,
not at optimizing the treatment they receive, and that
they are truly free to decline to participate without
penalty. Reasoning, the third component, focuses on
subjects’ abilities to manipulate the information dis-
closed to them, comparing and weighing the conse-
quences of the alternatives before them. The final
component is Choice, the ability to select the desired
option and to sustain a consistent decision.

Because the information that subjects must 
understand will differ across research projects, the
MacCAT–CR provides a format for disclosure of
study-specific information that is standardized for all
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subjects in a given research study. Following disclo-
sure of discrete informational elements, subjects’
understanding is queried by asking them to paraphrase
the disclosure about specific items. Appreciation ques-
tions can be modified, if necessary, according to the
nature of a given project but reasoning and choice
questions are fixed. There is no effort to provide the
kind of comprehensive disclosure typically embodied
in informed consent forms or to measure understand-
ing and appreciation of, or reasoning about, all aspects
of the study. Rather, the MacCAT–CR offers a virtual
“biopsy” of subjects’ abilities related to competence,
on the assumption that the sampled data will be typical
of their abilities in dealing with a complete disclosure.

Subjects’ responses to the MacCAT–CR items are
scored in a structured fashion, with scores aggregated
on scales for each of the four abilities being assessed.
However, composite scores across all four scales are
not generated, because poor performance on any one 
of the relevant abilities may indicate significantly
impaired capacity, rendering a composite score mean-
ingless. Nor does the MacCAT–CR provide a fixed cut-
off above which subjects are deemed competent to
consent. The degree of capacity required for participa-
tion in a given study should reflect the characteristics 
of that study, including its complexity and risks.
Moreover, the capacity demanded of subjects at risk for
decisional impairment (e.g., persons with mental ill-
nesses, developmental disabilities, dementia, and seri-
ous medical disorders) ought not to exceed the abilities
demonstrated by the general population. Finally, deci-
sions about capacity should take into account clinical
data that may not be reflected in assessment scores.
Although investigators or institutional review boards
can set MacCAT–CR cutoffs for particular studies, the
instrument is designed to be used as an aid to clinical
judgment, with investigators retaining the discretion to
determine whether subjects are capable of consenting.

Use of the MacCAT–CR for research on decisional
capacity and to screen subjects for entry to research
projects has demonstrated that the instrument can be
scored reliably, and that it shows good construct and
convergent validity. Studies have been performed to
date with samples of persons with depression, schizo-
phrenia and related psychotic disorders, Alzheimer’s
disease, mental retardation, and HIV infection and
with prisoners, forensic patients, and parents of
neonatal research subjects. Impairments in the abili-
ties measured by the MacCAT–CR correlate strongly
with cognitive impairments on neuropsychological

tests and correlate more variably with psychotic
symptoms. Thus, increasing levels of decisional abili-
ties are found as one moves from subjects with
Alzheimer’s disease to those with schizophrenia,
depression, and general medical illnesses. Further
research is required to determine the impairments
associated with varying levels of depression and with
medical conditions in which the disorder itself or its
treatment may affect mentation.

Screening of potential research subjects with the
MacCAT–CR has demonstrated that subjects, espe-
cially those with mental illnesses, who score poorly on
initial administration can often experience improved
decisional capacities with remedial educational efforts.
As might be expected, levels of understanding show
the greatest response to additional education, with
lesser impact seen on appreciation and reasoning.
Nonetheless, these studies have suggested that many
research subjects can learn the information required to
give a competent consent if afforded extra assistance
for doing so. Thus, screening for decisional capacity
accompanied by remedial education may result in bet-
ter informed subjects capable of giving consent on
their own rather than in the exclusion of large numbers
of subjects or in a resort to substituted consent.

Paul S. Appelbaum

See also Consent to Clinical Research; MacArthur
Competence Assessment Tool for Treatment Decisions
(MacCAT–T)
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MACARTHUR COMPETENCE

ASSESSMENT TOOL FOR CRIMINAL

ADJUDICATION (MACCAT–CA)

Mental health professionals often conduct evalua-
tions to assist courts in determining whether a criminal
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defendant is competent to participate in the adjudica-
tory process. A variety of instruments have been
developed to help structure these forensic assess-
ments; this entry describes one of the more con-
temporary competence assessment instruments, the
MacArthur Competence Assessment Tool–Criminal
Adjudication (MacCAT–CA).

In the United States, people accused of crimes have
certain rights with respect to the adjudicatory process
that are guaranteed by the Constitution. In particular,
they have the Fifth Amendment protection against
self-incrimination and rights articulated in the Sixth
Amendment, which include the assistance of legal
counsel, the right to confront their accusers, and the
right to trial by a jury of their peers.

To benefit from these rights, defendants must be
mentally competent to assert them. In Dusky v. United
States (1960), the U.S. Supreme Court articulated spe-
cific functional abilities that defendants must have to
participate competently in the adjudicatory process:
They must be able to assist counsel, and they must
have both a rational and a factual understanding of the
proceedings against them.

Most, if not all, jurisdictions recognize only mental
impairment—often characterized as “mental disease or
defect”—as a basis for incompetence to proceed to
adjudication. When questions about a defendant’s men-
tal capacities arise, the courts almost invariably solicit
the assistance of mental health professionals (primarily
psychiatrists and psychologists) in resolving the issue.
These forensic evaluators attempt to inform the court
whether, and the extent to which, the defendant’s func-
tional abilities required by Dusky are compromised by
psychiatric problems.

Historically, the primary tool available to forensic
examiners for assessing competence was the unstruc-
tured or semistructured interview. Although interview
approaches can provide valuable information, they are
vulnerable to a variety of sources of potential bias. For
example, interview-based results from evaluations of
the same defendant may be inconsistent because differ-
ent examiners (a) asked questions that varied in content
and/or difficulty, (b) had different subjective criteria for
judging the adequacy of a defendant’s responses to var-
ious questions, or (c) used different reference groups or
subjective algorithms for aggregating the information
to formulate more focused conclusions about the defen-
dant’s capacities.

The MacCAT–CA was designed to enable forensic
examiners to collect information relevant to a defendant’s

competence in a way that minimizes the influence of
clinical subjectivity. The MacCAT–CA comprises
three measures, each of which relates conceptually to
one of the Dusky criteria. Each of these measures is
described briefly below.

The Understanding measure includes 8 items that
query issues such as the general roles and responsibil-
ity of the prosecuting attorney and defense attorney,
the elements of a criminal offense, the responsibilities
of a judge and those of a jury, the nature of criminal
sentencing, and a defendant’s rights at trial. Thus, it
relates to the Dusky requirement that a defendant have
a “factual understanding” of legal proceedings.

The Appreciation measure includes 6 items that
query the respondent about expectations regarding his
or her pending case. These items relate to issues such
as expectations about disclosing information to, and
receiving assistance from, the attorney; the likelihood
of being convicted; the likely severity of punishment if
convicted; and expectations that one will be treated
fairly by the courts. The respondent is asked to state his
or her expectations and then explain the reasons for
these beliefs. Scoring of these items involves a judg-
ment of the plausibility of the defendant’s reasons for
his or her beliefs—thus Appreciation relates to the
Dusky requirement of a “rational understanding” of
proceedings.

Finally, the Reasoning measure includes 8 items
that require a defendant to exercise logical and rea-
soning skills in relation to legal information. Each of
5 items presents the respondent with two pieces of
hypothetical information. These pieces of information
are embedded in a hypothetical vignette (i.e., a man is
arrested after getting into a fight at a bar) and the
respondent is challenged to determine which piece of
information has the greatest legal relevance for the
hypothetical actor and to explain the basis for its
greater legal relevance. Three other Reasoning items
describe alternative dispositional choices for the
hypothetical actor, proceeding to trial or accepting a
plea agreement. The respondent’s task is to articulate
comparisons and contrasts (e.g., conduct a risks-and-
benefits analysis) between these choices, thus demon-
strating the capacity to reason about legal alternatives.
This measure is conceptually related to the Dusky
requirement of “capacity to assist counsel.”

Three structural features of the MacCAT–CA limit
the extent of interviewer subjectivity in the assessment.
First, the administration is highly structured. The
same 22 items are presented to each defendant, with
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instructions for both initial presentation and follow-up
queries/probes to minimize examiner-related differ-
ences in the presentation. Second, explicit instructions
and criteria are written for scoring each item, which
minimizes differences in examiners’ judgment as to
what is a correct or incorrect answer. Third, the total
score for each measure (sum of item scores for
Understanding, Reasoning, and Appreciation) is inter-
preted in light of norms based on a large, multistate
sample of offenders recruited in jails and forensic psy-
chiatric hospitals. Thus, statistical norms exist to guide
clinical interpretation as to whether, and to what extent,
a particular respondent manifests impairment in the
functional legal abilities articulated in Dusky.

Research with adult offenders has demonstrated
that the MacCAT–CA measures are reliable, with
internal consistency estimates (Cronbach’s alpha) of
.85, .81, and .88 for Understanding, Reasoning, and
Appreciation, respectively. Interscorer reliability of
.90, .85, and .75 for Understanding, Reasoning, and
Appreciation, respectively, were reported in the
MacCAT–CA manual. Evidence for the validity of the
instrument includes that each measure correlates in
expected ways with measures of intellectual capacity
(positively) and with measures of psychotic sympto-
matology (negatively). Furthermore, poorer scores are
obtained on MacCAT–CA measures by defendants
who have been adjudicated incompetent to stand trial
than by comparison groups of jail inmates awaiting
trial. Finally, MacCAT–CA scores help to discrimi-
nate competent from incompetent defendants after
controlling for measures of other constructs including
demographic features, criminal history, and psy-
chopathology variables.

Although the MacCAT–CA offers some advantages
in terms of structuring and standardizing certain com-
petence-related inquiries, it was designed to supple-
ment, rather than to replace, the clinical interview in
assessing adjudicative competence. It does not assess
directly all the factors that might affect a defendant’s
competence—for example, poor memory for events at
or near the time of the alleged crime or incoherence of
thoughts or speech that might make assisting counsel
difficult. Furthermore, the clinician using the
MacCAT–CA must still make judgments regarding
symptoms of mental disorder and their contribution, if
any, to poor performance on the MacCAT–CA. Thus,
the MacCAT–CA is not a stand-alone measure of com-
petence. It is best conceived as its name indicates—
a “tool” to assist mental health professionals in

their assessment of defendants’ competence-related
abilities.

Norman G. Poythress
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MACARTHUR COMPETENCE

ASSESSMENT TOOL FOR

TREATMENT (MACCAT–T)

The MacArthur Competence Assessment Tool for
Treatment (MacCAT–T) is an instrument designed to
assess decision-making capacity. Designed as part of
the MacArthur Competence Treatment Competence
Study, a multiyear, multisite effort named for the well-
known philanthropic foundation, the tool operational-
izes established elements of competent decisions. The
semistructured instrument, which can be completed
within 20 to 30 minutes, guides clinicians through the
discussion of a specific treatment decision and scores
responses on four separate scales.

Structured disclosures assess patients’ understand-
ing, reasoning, appreciation, and choice, the four ele-
ments of decision making established in reviews of
the established legal and ethical literature. For under-
standing, patients are tested on their comprehension
of the nature of their illness, recommended treatment,
alternatives, and risks and benefits. Reasoning evalu-
ates patients’ problem-solving ability when faced with
a specific treatment choice. Appreciation assesses
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acknowledgment of illness and the potential value of
treatment, while choice determines whether patients
make a selection consistent with their reasoning.

Intended for the comparison of patient groups, the
MacCAT–T has been tested in a variety of popula-
tions, including patients diagnosed with schizophre-
nia, psychosis, dementia, and depression. It has shown
strong interrater reliability and good agreement with
the assessment of clinicians.

The MacCAT–T has been instrumental in demon-
strating important correlations between symptoms,
cognitive variables, and decision-making capacity. In
a number of studies, it has underscored the relevance
of specific variables such as thought disorganization
and attention while demonstrating that patients with
mental illness nonetheless overlap with control popu-
lations in many of their abilities.

Criticized for its reliance on a cognitive-based
assessment of capacity, the instrument does in fact go
beyond cognition in its assessment. The appreciation
standard, for example, is more than a simple cognitive
standard, including, as it does, the treatment’s signifi-
cance and relevance to the patient. Moreover, even
emotional capacity relies on cognition to assess the
meaningfulness of a situation. Indeed, in one direct
comparison of capacity assessment tools, the MacCAT–T
was clearly found to address the common construct
underlying different competence standards.

One of a number of semistructured interviews to
come out of the MacArthur studies, the MacCAT–T is
now part of an entire generation of commonly used
tools assessing specific decision-making capacities.

Philip J. Candilis

See also Capacity to Consent to Treatment; Capacity to
Consent to Treatment Instrument (CCTI); Competency,
Foundational and Decisional; MacArthur Competence
Assessment Tool for Clinical Research (MacCAT–CR);
MacArthur Competence Assessment Tool for Criminal
Adjudication (MacCAT–CA)

Further Readings

Appelbaum, P. S., & Grisso, T. (1988). Assessing patients’
capacities to consent to treatment. New England Journal
of Medicine, 319(25), 1635–1638.

Grisso, T., Appelbaum, P. S., & Hill-Fotouhi, C. (1997). The
MacCAT–T: A clinical tool to assess patients’ capacities
to make treatment decisions. Psychiatric Services,
48(11), 1415–1419.

Vollmann, J., Bauer, A., Danker-Hopfe, H., & Helchen, H.
(2003). Competence of mentally ill patients: A
comparative empirical study. Psychological Medicine,
33(8), 1463–1471.

MACARTHUR VIOLENCE

RISK ASSESSMENT STUDY

Violence risk assessment is now widely assumed by
policy makers and the public to be a core skill of the
mental health professions and plays a pivotal role in
mental health law throughout the world. Dangerousness
to others is a principal standard for inpatient commit-
ment, outpatient commitment, and commitment to a
forensic hospital. The imposition of tort liability on
mental health professionals who negligently fail to
anticipate and avert a patient’s violence to others has
become commonplace. Despite the pervasiveness of
violence risk assessment in mental health law, research
continues to indicate that the unaided abilities of men-
tal health professionals to perform this task are mod-
est at best. Many have suggested that making available
to clinicians statistical information on the relation-
ships between various risk factors and subsequent vio-
lent behavior is the only way to reduce the disconnect
between what the law demands and what clinicians
are able to provide. The MacArthur Violence Risk
Assessment Study was one attempt to generate the
necessary empirical information to improve clinical
practice in the area of violence risk assessment. The
approach to risk assessment developed in this project
appears to be highly accurate when compared with
other approaches to assessing risk among people hos-
pitalized in acute-care psychiatric facilities. But it is
also much more computationally complex than other
approaches. Therefore, software has been developed
to ease the administration of the MacArthur proce-
dures in clinical practice.

The MacArthur Study’s 
General Research Strategy

The MacArthur Violence Risk Assessment Study had
two core goals: to do the best “science” on violence risk
assessment possible and to produce an actuarial vio-
lence risk assessment “tool” that clinicians in the world
of managed mental health services could actually use.
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From these initial intellectual commitments, the Study
evolved in six stages over the decade it took to plan,
execute, and analyze the research.

IIddeennttiiffyyiinngg  GGaappss  iinn  MMeetthhooddoollooggyy

Almost all existing studies of violence risk assess-
ment suffer from one or more methodological prob-
lems: They considered a constricted range of risk
factors, often a few demographic variables or scores on
a psychological test; they employed weak criterion
measures of violence, usually relying solely on arrest;
they studied a narrow segment of the patient popula-
tion, typically males with a history of prior violence;
and they were conducted at a single site. Based on this
critical examination of existing work, the MacArthur
researchers designed a piece of research that could, to
the greatest extent possible, overcome the methodolog-
ical obstacles that had been identified. They studied a
large and diverse array of risk factors. They triangulated
the outcome measurement of violence, adding patient
self-report and the report of a collateral informant to
data from official police and hospital records. They
studied both men and women, regardless of whether
they had a history of violence. And they conducted the
study at several sites rather than at a single site.

SSeelleeccttiinngg  PPrroommiissiinngg  RRiisskk  FFaaccttoorrss

Although the MacArthur researchers lacked any
comprehensive theory of violence by people with
mental disorder from which they could derive hypoth-
esized risk factors, recent studies suggested that a
number of variables might be potent risk factors for
violence among people with a mental disorder. The
researchers assessed personal factors (e.g., demo-
graphic and personality variables), historical factors
(e.g., past violence and mental disorder), contextual
factors (e.g., social support and social networks), and
clinical factors (e.g., diagnosis and specific symp-
toms). They chose what they believed to be the best of
the existing measures of these variables, and where no
instrument was available to adequately measure a
variable, they commissioned the development of the
necessary measure.

UUssiinngg  TTrreeee--BBaasseedd  MMeetthhooddss

The MacArthur researchers developed violence
risk assessment models based on the “classification

tree” method rather than the usual linear regression
method. A classification tree approach reflects an
interactive and contingent model of violence, one that
allows many different combinations of risk factors to
classify a person at a given level of risk. The particu-
lar questions to be asked in any assessment grounded
in this approach depend on the answers given to prior
questions. Factors that are relevant to the risk assess-
ment of one person may not be relevant to the risk
assessment of another person. This contrasts with a
regression approach in which a common set of ques-
tions is asked of everyone being assessed, and every
answer is weighted to produce a score that can be used
for purposes of categorization.

CCrreeaattiinngg  DDiiffffeerreenntt  CCuuttooffffss  
ffoorr  HHiigghh  aanndd  LLooww  RRiisskk

Rather than relying on the standard single thresh-
old for distinguishing among cases, the MacArthur
researchers decided to employ two thresholds—one
for identifying higher risk cases and one for identify-
ing lower risk cases. They assumed that inevitably
there will be cases that fall between these two thresh-
olds, cases for which any actuarial prediction scheme
is incapable of making an adequate assessment of
high or low risk. The degree of risk presented by these
intermediate cases cannot be statistically distin-
guished from the base rate of the sample as a whole
(therefore, they referred to these cases as constituting
an average risk group).

RReeppeeaattiinngg  tthhee  CCllaassssiiffiiccaattiioonn  TTrreeee

To increase the predictive accuracy of a classifi-
cation tree, the MacArthur researchers reanalyzed
the cases that had been designated as “average
risk.” That is, all people not classified into groups
designated either as high risk or as low risk in the
standard classification tree model were pooled
together and reanalyzed. The logic here was that the
people who were not classified in the first iteration
of the analysis might be different in some signifi-
cant ways from the people who were classified and
that the full set of risk factors should be available to
generate a new classification tree specifically for
these people who were not already classified as
high risk or as low risk. They referred to the result-
ing classification tree model as an iterative classifi-
cation tree.
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CCoommbbiinniinngg  MMuullttiippllee  RRiisskk  EEssttiimmaatteess

Finally, the MacArthur researchers estimated several
different risk assessment models in an attempt to obtain
multiple risk assessments for each case. That is, they
chose a number of different risk factors to be the lead
variable on which a classification tree was constructed.
In attempting to combine these multiple risk estimates,
they began to conceive of each separate risk estimate as
an indicator of the underlying construct of interest—
violence risk. The basic idea was that patients who
scored in the high-risk category on many classification
trees were more likely to be violent than patients who
scored in the high-risk category on fewer classification
trees. (And analogously, patients who scored in the
low-risk category on many classification trees were less
likely to be violent than patients who scored in the low-
risk category on fewer classification trees.)

Specific Research Methods 
in the MacArthur Study

More than 1,000 admissions were sampled from acute
civil inpatient facilities in Pittsburgh, Pennsylvania,
Kansas City, Missouri, and Worcester, Massachusetts.
The MacArthur researchers selected English-speaking
patients between the ages of 18 and 40, who were of
White, Black, or Hispanic ethnicity, and who had a
chart diagnosis of thought or affective disorder, sub-
stance abuse, or personality disorder. The median
length of stay was 9 days. After giving informed con-
sent to participate in the research, the patient was
interviewed in the hospital by both a research inter-
viewer and a research clinician to assess him or her on
each of the risk factors.

Three sources of information were used in the
MacArthur Study to ascertain the occurrence and
details of a violent incident in the community.
Interviews with patients, interviews with collateral
individuals (i.e., persons named by the patient as
someone who would know what was going on in his
or her life), and official sources of information (arrest
and hospital records) were all coded and compared.
Patients and collaterals were interviewed twice over
the first 20 weeks—approximately 4 to 5 months—
from the date of hospital discharge.

Violence to others was defined to include acts of
battery that resulted in physical injury, sexual assaults,
assaultive acts that involved the use of a weapon, or
threats made with a weapon in hand.

Results of the MacArthur Study

At least one violent act during the first 20 weeks after
discharge from the hospital was committed by 18.7%
of the patients in the MacArthur Study. Of the 134
risk factors measured in the hospital, approximately
half had a statistically significant bivariate relation-
ship with later violence in the community (p < .05).
Some examples of specific risk factors that were—or
were not—significantly related to violence are 
as follows:

Gender: Men were somewhat more likely than women
to be violent, but the difference was not large. Violence
by women was more likely than violence by men to be
directed against family members and to occur at home
and less likely to result in medical treatment or arrest.

Prior violence: All measures of prior violence—self-
report, arrest records, and hospital records—were
strongly related to future violence.

Childhood experiences: The seriousness and frequency
of having been physically abused as a child predicted
subsequent violent behavior, as did having a parent—
particularly a father—who was a substance abuser or a
criminal.

Diagnosis: A diagnosis of a major mental disorder—
especially a diagnosis of schizophrenia—was associated
with a lower rate of violence than a diagnosis of a person-
ality or adjustment disorder. A co-occurring diagnosis of
substance abuse was strongly predictive of violence.

Psychopathy: Psychopathy, as measured by a screening
version of the Hare Psychopathy Checklist, was more
strongly associated with violence than any other risk
factor. The “antisocial behavior” component of psy-
chopathy, rather than the “emotional detachment” com-
ponent, accounted for most of this relationship.

Delusions: The presence of delusions—or the type of
delusions or the content of delusions—was not associ-
ated with violence. A generally “suspicious” attitude
toward others was related to later violence.

Hallucinations: Neither hallucinations in general nor
“command” hallucinations per se elevated the risk of
violence. If voices specifically commanded a violent
act, however, the likelihood of violence was increased.

Violent thoughts: Thinking or daydreaming about harm-
ing others was associated with violence, particularly if
the thoughts or daydreams were persistent.
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Anger: The higher a patient scored on the Novaco Anger
Scale in the hospital, the more likely he or she was to be
violent later in the community.

These are only bivariate relationships between sin-
gle risk factors measured in the hospital and violence
during the first 20 weeks after discharge into the com-
munity, however. The more important question is how
the risk factors performed when combined as described
above. The MacArthur researchers ultimately com-
bined the results of five prediction models generated by
the iterative classification tree methodology. This com-
bination of models produced results not only superior
to those of any of its constituent models but also supe-
rior to many other actuarial violence risk assessment
procedures reported in the literature. Using only those
risk factors commonly available in hospital records or
capable of being routinely assessed in clinical practice,
the researchers were able to place all patients into one
of five risk classes for which the prevalence of violence
during the first 20 weeks following discharge into the
community was 1%, 8%, 26%, 56%, and 76%.

Violence Risk Assessment Software

To operationalize the risk assessment procedures
developed in the MacArthur Violence Risk Assessment
Study, five tree-based prediction models need to be
constructed, each involving the assessment of many
risk factors. It would clearly be impossible for a clini-
cian to commit the multiple models and their scoring
to memory, since different risk factors are to be
assessed for different patients, and using a paper-and-
pencil protocol would be very unwieldy. Fortunately,
however, the administration and scoring of multiple
tree-based models lends itself to software. In clinical
use, the risk assessment instrument developed in the
MacArthur Study consists simply of a series of ques-
tions that flow one to the next on a computer screen—
through the various iterations of each of the models as
necessary—depending on the answer to each prior
question. Under a grant from the National Institute of
Mental Health, the MacArthur researchers developed
such a “violence risk assessment software,” the
Classification of Violence RiskTM.

John Monahan
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MALINGERING

Forensic assessments must evaluate systematically the
accuracy and forthrightness of individuals referred for
evaluation of psycholegal issues. Among different
response styles that should be considered, malinger-
ing is a cornerstone issue for forensic consultations.
Malingering is defined by the Diagnostic and
Statistical Manual of Mental Disorders (fourth edition;
DSM-IV) of the American Psychiatric Association as a
deliberate fabrication or gross exaggeration of symp-
toms for an external goal. Feigned symptoms and asso-
ciated features may be psychological, medical, or a
combination of both. Forensic psychologists and psy-
chiatrists should note that minor or even substantive
exaggerations do not warrant the classification of
malingering; only grossly exaggerated symptoms qual-
ify for malingering. An example of gross exaggeration
would be the deliberate misrepresentation of an occa-
sional thought about one’s demise (e.g., “I wish
I was dead”) as a current suicidal ideation that includes
planning and possible preparation. Because court
reports require precision, forensic psychologists may
wish to operationalize “gross exaggeration.” For such
purposes, the Schedule of Affective Disorders and
Schizophrenia (SADS) provides a criterion-based stan-
dard for rating the severity of reported symptoms.
Many symptoms on the SADS are rated on six 
levels of severity: 1 = absent, 2 = slight or subclinical,
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3 = mild, 4 = moderate, 5 = severe, and 6 = extreme.
According to Richard Rogers, gross exaggeration
should be defined as a minimum of three levels of
amplification. To qualify as grossly exaggerated,
(a) slight symptoms would need to be severe or extreme
and (b) mild symptoms would need to be extreme.

Malingering is a DSM-IV classification and not a
formal diagnosis. This distinction is critical to forensic
evaluations. Malingering is categorized as a “V code,”
which signifies an undiagnosed condition that may be
the focus of clinical attention. Note that the operative
word is “may,” suggesting that malingering is not
always a focal point for clinical attention. More impor-
tant, V codes do not provide inclusion criteria for
clearly establishing a clinical condition. The screening
indicators provided in DSM-IV are merely meant to
raise suspicions of malingering. Misuse of these
screening indicators as inclusion criteria is a very seri-
ous breach of professional practice with ethical impli-
cations. To underscore this crucial issue, forensic
clinicians should draw no conclusions, however tenta-
tive, regarding the presence or absence of malingering
on the basis of DSM-IV screening indicators.

A careful analysis of DSM-IV screening indicators
suggests that they should not be used for any purpose,
because of their inaccuracies and lack of discrim-
inability. Based on available research, DSM-IV
screening indicators are likely to lead to false posi-
tives approximately 80% of the time. Consider for the
moment the perils of applying these indicators to
criminal-forensic cases. Two of the four indicators
(e.g., forensic context and antisocial personality)
occur in a high proportion of cases, rendering them
ineffective at distinguishing malingering from gen-
uine disorders. The remaining two indicators (lack
of cooperation and marked discrepancies) also lack
discriminability.

Domains of Malingering

Malingering is almost never a pervasive response
style. Instead, malingerers are typically selective
about what types of symptoms are feigned and what
specific goals can be achieved. Three general domains
of malingering have been identified: mental disorders,
cognitive abilities, and medical complaints. Each
domain places specific demands of malingerers, who
are attempting a successful performance (i.e., the
avoidance of detection). In the next three paragraphs,
each domain is explored.

Feigned Mental Disorders. Malingerers in this domain
must create a plausible set of symptoms with a credi-
ble description of their onset and course. Importantly,
they must decide how much insight to have regarding
these symptoms and their effects on daily functioning.
For truly sophisticated presentations, feigning must
take into account negative symptoms (e.g., the absence
of spontaneous speech) as well as positive symptoms
(e.g., the presence of auditory hallucinations). If pro-
vided treatment, they must decide what changes, if
any, occur with their symptoms and their insights into
these symptoms.

Feigned Cognitive Impairment. Malingerers in this
domain must exhibit “effortful failures.” In other
words, they must portray seemingly genuine effort
while making plausible mistakes on neuropsycholog-
ical and intelligence testing. While the immediate task
of feigning appears comparatively easy (i.e., “try hard
but get it wrong”), malingerers face an additional hur-
dle of feigning believable deficits in light of past doc-
umentation. In most instances, for example, the
feigning of mental retardation poses a daunting chal-
lenge because academic records (e.g., school perfor-
mance and aptitude tests) provide relevant data about
intellectual abilities.

Feigned Medical Complaints. Malingerers in this
domain can be categorized as feigning either nonspe-
cific complaints or a specific diagnosis. Nonspecific
complaints (e.g., headaches, fatigue, and pain) are rel-
atively easy to generate and difficult to disprove, espe-
cially when described as intermittent or sporadic.
However, malingerers must decide whether such com-
plaints will be sufficient to meet their goals (e.g.,
unwarranted compensation in a personal injury case).
Far more complex is the feigning of specific medical
disorders that may involve the deliberate contamina-
tion of laboratory tests. Health care staff may be
alerted to malingering by anomalies in test results. In
addition, malingerers may evidence an unlikely level
of sophistication in their knowledge of test findings
that is uncharacteristic of genuine patients.

Different detection strategies are required for each
domain. For example, assessment methods for identi-
fying bogus hallucinations are likely to be ineffective
with individuals claiming memory loss secondary to a
traumatic injury. In this instance, persons with pur-
ported amnesia have no reasons to fabricate psychotic
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symptoms. In the next section, detection strategies 
for feigned mental disorders and feigned cognitive
impairment will be addressed. The third domain,
feigned medical complaints, is beyond the scope of
this contribution.

Detection Strategies

In the assessment of malingering, a crucial distinction
must be made between common and discriminating
characteristics. As part of the external motivation,
many malingerers are involved in forensic evalua-
tions. However, this is a common but not discriminat-
ing characteristic that is unhelpful in the evaluation of
potential malingering. Naive practitioners have mis-
takenly assumed that the obverse is true: “If the
majority of malingerers are involved in forensic refer-
rals, then the majority of forensic referrals are malin-
gerers.” This logic is fundamentally flawed and can
lead to tragic errors. To illustrate this logical fallacy,
consider the proposition “Most murderers are men;
therefore, most men are murderers.” However, its per-
sistence among naive practitioners may stem in part
from their fundamental misunderstanding of the
DSM-IV screening indicators.

Discriminating characteristics of malingering
require that specific variables differentiate between
genuine and feigned protocols. For example, individ-
uals with genuine memory problems will conform 
to certain learning principles (e.g., recognition is 
easier than recall), whereas some malingerers will 
fail equally on recognition and recall tasks. Therefore,
the violation of a learning principle is a discriminat-
ing characteristic and has the potential to be useful in
the evaluation of feigned cognitive impairment.
Discriminating characteristics form the bases for
detection strategies.

What is a detection strategy for malingering? Accord-
ing to Richard Rogers, detection strategies represent a
standardized method for differentiating between
malingered and genuine conditions. Detection strate-
gies must be conceptually based and empirically vali-
dated. For instance, the violation of a learning
principle has a sound conceptual basis. For empirical
validation, detection strategies should not only pro-
duce substantial effect sizes (i.e., large group differ-
ences) but also facilitate via utility estimates in the
individual classification of malingered versus gen-
uinely impaired cases.

DDeetteeccttiioonn  SSttrraatteeggiieess  ffoorr  
FFeeiiggnneedd  MMeennttaall  DDiissoorrddeerrss

Persons with malingering mental disorders are often
unaware of characteristic patterns commonly found
with bona fide patients. As a result, they often have
unlikely presentations, characterized by atypical symp-
toms and symptom patterns, not usually found in 
genuine populations. In addition, malingerers often
miscalculate the typical intensity of common symp-
toms and associated features. Therefore, detection
strategies can also capitalize on amplified presenta-
tions, for which the symptoms may appear genuine, but
the reported frequency and intensity is highly uncharac-
teristic of genuine populations. Outlined below are
detection strategies based on unlikely and amplified
presentations.

UUnnlliikkeellyy  PPrreesseennttaattiioonnss

Rare Symptoms. Malingerers are unlikely to recognize
which symptoms occur very infrequently among gen-
uine patients. Reporting a large number of rare symp-
toms is strongly indicative of feigning.

Symptom Combinations. Malingerers are likely to rec-
ognize common psychological symptoms that are expe-
rienced by genuine patients. They are unlikely, however,
to recognize that some psychological symptoms do not
typically occur together. Reporting a large number of
uncommon symptom combinations is indicative of
feigning.

Improbable Symptoms. Improbable symptoms are
extreme and fantastic in quality. These symptoms can
be thought of as extreme variants of rare symptoms
due to their preposterous and seemingly ridiculous
content. Frequent report of improbable symptoms
indicates feigning.

Unlikely Patterns of Psychopathology. This strategy
relies on the idea that there are general patterns of
psychopathology that are unlikely to be experienced
by psychiatric patients. As the symptom combination
strategy relies on unlikely patterns at a symptom level,
the unlikely patterns of psychopathology strategy
relies on more collective and complex patterns that 
are improbable in genuine populations. Owing to the
complexity of this strategy, it has been primarily
employed on multiscale inventories.
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AAmmpplliiffiieedd  PPrreesseennttaattiioonnss

Indiscriminate Symptom Endorsement. This strategy
relies on the finding that malingerers will report a large
array of psychological symptoms, larger than that of
even the most impaired clinical patients. Endorsement of
a very large number of symptoms may indicate feigning.

Symptom Severity. This strategy relies on the finding
that malingerers will report a large number of symp-
toms as extreme or unbearable. This strategy should not
be confused with indiscriminate symptom endorse-
ment. Symptom severity relies on the amplified “depth”
of symptoms as opposed to the atypical “breadth”
assessed by indiscriminant symptom endorsement.

Obvious Symptoms. This strategy relies on the endorse-
ment of very blatant symptoms of mental illness by
malingerers. Obvious symptoms are different from rare
symptoms due to the typicality of obvious symptom
content. These symptoms are not defined by their rarity
in clinical populations but by their obvious relationship
with severe psychological disorders. Comparison between
an individual’s report of obvious versus more subtle
symptoms has also been useful in the detection of
feigning. Endorsement of a large number of obvious
symptoms may be indicative of feigning.

Erroneous Stereotypes. The erroneous stereotype
strategy relies on common misperceptions about psy-
chological symptom experiences. These symptoms
describe lay nonprofessional general perceptions
about persons with mental disorders. Individuals who
agree with many of these erroneous stereotypes are
likely to be feigning.

Reported Versus Observed Symptoms. This strategy
relies on the observation of individuals’ clinical pre-
sentation and their report of psychological symptoms.
Reporting of symptoms that are more impaired than
what is observed may be an indication of feigning.
The reported versus observed strategy is not a simple
comparison of consistency. Only reports of symptoms
that are “worse” than observed should be considered
as possible feigning.

Many psychological measures possess scales designed
to assess a patient’s likelihood of feigning mental disor-
ders. Currently, the Minnesota Multiphasic Personality

Inventory–2 (MMPI–2) and Structured Interview of
Reported Symptoms (SIRS) are the most widely used
tests for the detection of feigned mental disorders. The
MMPI–2 possesses an impressive research base demon-
strating its support for the detection of feigning. The
SIRS has been considered by many to be the gold stan-
dard psychological test for the detection of feigned men-
tal disorders. Both measures contain multiple scales that
employ a variety of different detection strategies. For
both the MMPI–2 and the SIRS, research has demon-
strated large to very large effect sizes that demonstrate
marked differences between genuinely disordered and
feigned groups. The basic distinction between the two
measures involves individual classification via utility
analysis. The MMPI–2 is generally ineffective at indi-
vidual classifications because (a) cut scores range
widely and (b) substantial overlaps on validity scales
between genuine and feigned protocols reduce accuracy.
In contrast, the SIRS has established effective cut scores
that minimize false positives and overall errors. Thus,
the SIRS provides accurate clinical data for individual
classifications.

Detection Strategies for 
Feigned Cognitive Disorders

The assessment of feigned cognitive impairment has
largely been limited to evaluations of memory impair-
ment and general intellectual functioning. Detection
strategies for feigned cognitive impairment have gen-
erally relied on excessive impairment, which is based
on either unexpectedly poor performance on cognitive
tasks or unexpected patterns that are characterized by
unlikely endorsement patterns of items assessing cog-
nitive abilities.

The following are detection strategies based on
excessive impairment and unexpected patterns.

EExxcceessssiivvee  IImmppaaiirrmmeenntt

Floor Effect. This strategy relies on the failure of
malingerers to answer accurately very simple test
items. Even the most cognitively impaired individuals
are able to answer floor-effect items correctly.
Individuals who fail to endorse floor-effect items are
likely to be indicative of feigning.

Symptom Validity Testing. This strategy relies on the
probability that a genuine person without any ability
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would obtain a proportion of correct responses, based
on chance alone, when presented with a multiple-
choice format. Performance markedly below this
chance level is strong evidence of purposeful failure
(i.e., malingering). For this strategy to be effective,
each alternative must have a similar likelihood of
being chosen.

Forced Choice Testing. This strategy relies on the accu-
rate establishment of normative data for cognitively
impaired individuals. Individuals who perform far
worse than the normative data on a multiple-choice
test of cognitive abilities are suspected to be feigning.
This strategy is vulnerable to errors because norma-
tive data do not take into account multiple cognitive
conditions and complications by mental disorders and
ineffective coping.

UUnneexxppeecctteedd  PPaatttteerrnnss

Magnitude of Error. This strategy relies on the identi-
fication of patterns of failure on cognitive tasks that
are atypically incorrect. As the name denotes, it is the
magnitude of incorrect endorsements, not simply the
presence of an incorrect response, that indicates feign-
ing based on this strategy. The magnitude of error
specifically relies on a malingerer’s tendency to report
blatantly incorrect answers as opposed to “plausibly”
incorrect answers.

Performance Curve. This strategy compares perfor-
mance on easier tasks with performance on more dif-
ficult tasks. If individuals perform worse on easy tasks
than on difficult tasks, feigning impairment can be
suspected. This strategy can be very effective, espe-
cially with measures that represent (a) a wide range of
item difficulty and (b) the absence of an obvious pro-
gression from simple to difficult items.

Violation of Learning Principles (VLP). This strategy
relies on established learning principles to identify
atypical performance of feigners that is incompatible
with our knowledge of learning. When a person does
not conform to the expected pattern of results based
on a learning principle, he or she is suspected to be
feigning cognitive deficits. As a good example,
impaired individuals are consistently more successful
at recognition than recall because the latter places a
greater demand on memory abilities. When recall
equals or even surpasses recognition, an important

learning principle has been violated. This violation is
indicative of feigned cognitive impairment.

Dozens of measures for feigned cognitive impair-
ment have been developed in the past decade. Many
measures are based on a single detection strategy (e.g.,
floor effect) and are vulnerable to coaching (e.g., put
forth a good effort). Forensic practitioners should look
for well-validated measures that have been tested with
multiple groups representing different cognitive condi-
tions. An example is the Test of Malingered Memory.
In addition, practitioners may wish to include a mea-
sure that relies on symptom validity testing, such as the
Portland Digit Recognition Test. Although such mea-
sures identify only a minority of malingerers, they are
accurate in these classifications with very small false-
positive rates.

Conclusion

Malingering is a superordinate issue in forensic eval-
uations. Conclusions about malingering are likely to
trump all other diagnostic and forensic considerations.
Because of its importance, forensic clinicians must
take special care to ensure the accuracy of their deter-
minations. Whenever feasible, these determinations
should use multiple detection strategies and several
validated malingering measures. Further corrobora-
tion should be sought via clinical interviews and col-
lateral sources (e.g., informant interviews and mental
health records). Finally, the classification of malinger-
ing does not truncate the assessment process. Many
malingerers also have genuine disorders that may be
relevant to the forensic referral.

Richard Rogers

See also Forensic Assessment; Minnesota Multiphasic
Personality Inventory–2 (MMPI–2); Structured Interview
of Reported Symptoms (SIRS)
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MALINGERING PROBABILITY SCALE

The Malingering Probability Scale (MPS) was devel-
oped in the mid-1990s as a self-report instrument to
estimate the probability of malingering, taking
account of base rates in underlying populations. The
instrument was based on three premises: (1) that psy-
chopathology expresses itself in clearly defined syn-
dromes for which certain symptoms, though perhaps
plausibly related, have very low likelihoods of occur-
rence; (2) that patients will vary in the type of symp-
toms they feign depending on the context; and
(3) that the identification of probabilities of any given
individual of malingering should be adjusted accord-
ing to the base rate of malingering in the population
from which he or she was drawn. The MPS was
developed by Leigh Silverton, who also designed and
conducted many studies; analyzed much of the data;
and, in collaboration with Chris Gruber, wrote the
MPS manual.

At the time the MPS was developed, there were no
other instruments of malingering that provided sensi-
tivity or specificity studies or gave probabilities of
malingering predicated on estimates of base rates in
the population from which the patient was drawn. The
F scale of the Minnesota Multiphasic Personality
Inventory (MMPI), which was most widely used, did
not distinguish a true-focused response set or random
responding. In constructing the MPS, Silverton also
tried to address a different type of feigned psy-
chopathology than had been traditionally covered.
Past instruments in wide usage had focused on bizarre
and psychotic symptoms. Psychotic symptoms tend to
be feigned in criminal contexts in which punishment
for mentally competent persons judged responsible
for their crimes is more aversive than incarceration in
a mental hospital. The focus of the MPS is broader,
comprising both psychotic symptoms and nonpsy-
chotic symptoms of the type that might be feigned in
civil contexts.

Civil litigants should be more apt to feign trauma-
related symptoms such as those associated with post-
traumatic stress disorder, depression, and dissociation.
In civil cases, where money damages are the remedy
for a psychological injury, an experienced attorney
understands that certain disorders are most likely to
stem from trauma and thus yield the highest rewards.
Whether through honest questioning by a personal
injury attorney attempting to explore damages,
through outright coaching, or by self-study of diag-
nostic material, a litigant may obtain an impression, if
not a textbook definition, of the trauma-related syn-
drome that he or she should emulate to maximize
rewards. In such a case, a patient may avoid endorsing
bizarre delusional or hallucinatory symptoms repre-
sented by the F scale of MMPI–2 or the M test but
may endorse posttraumatic stress-like symptoms.

The pseudoclinical items of the MPS cover symp-
toms related to trauma as well as those related to psy-
chotic phenomena as might be feigned in a criminal
context. The symptoms might appear, to the sophisti-
cated faker, to reflect depression, dissociation, post-
traumatic disorder, and schizophrenia. Silverton wrote
items that seemed, based on the literature and her clin-
ical experience, to reflect genuine psychopathology
and those that would appear to reflect genuine psy-
chopathology but did not. One such pair of items for
the depression scale is as follows: “I am rarely awak-
ened by sad dreams” F (pseudoitem) and “I sleep
well” F (actual item). Depressed people tend to have
trouble sleeping and may have sad dreams but are
rarely awakened by them. Items such as these were
derived rationally and then validated to arrive at a
139-item instrument to detect malingering.

A standardization sample of 1,016 adults, aged 17
and above, was selected from four regions of the
United States and tested between 1995 and 1996. The
sample was large, contemporary, and nationally repre-
sentative. Although the sample matched the 1994 U.S.
census data adequately in ethnic distribution, the
actual number of ethnic minority participants was
small, a fact that suggests caution in interpreting
results from minorities. Reading level was measured
at third to fourth grade, which should be adequate for
most populations.

There are reasonably good levels of reliability,
using measures of internal consistency, test-retest reli-
ability, and temporal stability and using samples of
individuals from the general population in which the
malingering base rate is relatively high (prison and
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civil forensically referred samples) and individuals
referred for clinical but nonforensic evaluations. The
reliability compares favorably with the MMPI clinical
scales, which were in the .70 to .90 range.

Validation studies were performed in a number of
contexts. Paradigms were employed to detect dissimu-
lation (for college students and prison inmates) and
guided dissimulation in which the subjects were given
the Diagnostic and Statistical Manual of Mental
Disorders of the American Psychiatric Association cri-
teria for the disorders. Scores were also obtained from
samples of inpatients and referred forensic and clinical
outpatients. These procedures yielded Malingering
(MAL), the scale used to detect malingering.

Test interpretation starts with the Inconsistency
(INC) scale. A high INC score indicates that the subject
was so inconsistent that the test should not be inter-
preted. This could be due to a poor reading level or con-
scious resistance to test taking. If the INC elevation is
less than a T-score of 70, it is possible to interpret the
MAL scale. In the discussion of MAL or the malinger-
ing scale of the MPS in the manual, the authors tried to
convey the notion that the conclusion that a person is
malingering is a probability statement. The probability
relates directly to the base rate of the underlying con-
struct and would be expected to vary from sample to
sample. For instance, if a person obtains a MAL
T-score of 73 where the base rate of malingering is
assumed to be 50%, 20%, or 10%, the concluded prob-
ability of malingering is 72%, 38%, or 22%, respec-
tively. An assessor interpreting the test report should,
therefore, be able to explain his or her assumptions
about base rates in the population he or she tests.

One great advantage of the instrument is also one of
its greatest disadvantages: The scoring of the individ-
ual items has been protected. The item scoring has not
been printed in any publication and has been further
protected by providing the test in computer-scored
form only. (The Western Psychological Services does,
however, make available the individual items and their
scoring to qualified persons who apply.) An advantage
of this feature is that it is impossible for a prospective
subject to study for and, therefore, foil the exam. A dis-
advantage of this feature is that the test cannot be eas-
ily and quickly scored by clinicians and researchers.
This may discourage research on this instrument, a
particularly important problem for validating the
experimental clinical scales.

One advance of this instrument is that it broadened
the realm of feigned psychopathology covered in
malingering instruments, particularly to include those

symptoms related to trauma to capture the more
sophisticated feigner. But perhaps the best advance in
the construction and presentation of this instrument is
the conceptualization of malingering as a probability
statement, which depends on the assumptions the
diagnostician makes about the base rates of malinger-
ing in his or her clinical sample. These are assump-
tions that are all too often ignored by the forensic
clinician, are rarely questioned by even the skilled
cross-examiner, and yet are critical to the trier of fact
where mental state is at issue.

Leigh Silverton

See also Forensic Assessment; Malingering
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MANDATED COMMUNITY TREATMENT

Treating people with a mental disorder without their
consent always has been the defining human rights
issue in mental health law. For centuries, unwanted
treatment took place in a closed institution—a mental
hospital. What has changed is that in recent years the
locus of involuntary treatment has shifted from the
closed institution to the open community. Much of the
strident policy debate on outpatient commitment—a
civil court order requiring a person to adhere to mental
health treatment in the community—treats it as if it
were simply an extension of inpatient commitment,
viewing it within the same conceptual and legal frame-
work historically used to analyze commitment to a
mental hospital. Increasingly, however, it is becoming
apparent that concepts developed within a closed insti-
tutional context do not translate well to the much more
open-textured context of the community. It was for a
good reason that mental hospitals have been described
as “total institutions”—a single source supplied an indi-
vidual’s lodging, delivered benefits, maintained order,
and provided treatment. In the community, however,
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one source supplies an individual’s lodging (a housing
agency), another delivers benefits (a welfare agency), a
third maintains order (the criminal justice system), and
a fourth provides treatment (the mental health system).
Outpatient commitment is better seen as only one of a
growing array of legal tools from the social welfare and
judicial systems now being used as “leverage” to ensure
treatment adherence in the community.

Leverage From the 
Social Welfare System

People with serious mental disorders may qualify
under current law to receive certain social welfare
benefits. Two benefits to which some people are enti-
tled under current laws are disability benefits and sub-
sidized housing.

MMoonneeyy  aass  LLeevveerraaggee

Recipients of federal benefits typically receive
checks made in their own names. The Social Security
Act, however, provides for the appointment of a “rep-
resentative payee” to receive the checks if it is deter-
mined to be in the beneficiary’s best interests to do so.
Some patients who have a representative payee (or a
more informal “money manager”) believe that there is
a quid pro quo relationship between their adherence to
treatment and their receipt of funds.

HHoouussiinngg  aass  LLeevveerraaggee

Recent surveys have found that there is not a single
city or county in the United States in which a person
with a mental disorder living solely on disability bene-
fits can afford the fair market rent for an efficiency
apartment. To avoid widespread homelessness, the gov-
ernment provides a number of housing options in the
community for people with a mental disorder. No one
questions that landlords can impose generally applica-
ble requirements—such as not disturbing neighbors—
on their tenants. However, landlords sometimes impose
the additional requirement on a tenant with mental dis-
order that he or she be actively engaged in treatment.

Leverage From the Judicial System

People with severe mental disorders are sometimes
required to comply with treatment as ordered by
judges or by other officials acting in the shadow 
of judicial authority (e.g., probation officers). Even

without a formal judicial order, patients may agree to
adhere to treatment in the hope of avoiding an unfa-
vorable resolution of their case, such as being sen-
tenced to jail or being committed to a hospital.

JJaaiill  aass  LLeevveerraaggee

Making the acceptance of mental health treatment
in the community a condition of sentencing a defen-
dant to probation rather than to jail has long been an
accepted judicial practice. In addition, a new type of
criminal court—called, appropriately, a “mental health
court”—has been developed that makes even more
explicit the link between criminal sanctions and treat-
ment in the community. Adapted from the drug court
model, a mental health court offers the defendant
intensely supervised treatment in the community as an
alternative to jail.

HHoossppiittaalliizzaattiioonn  aass  LLeevveerraaggee

Outpatient commitment, as described above, refers to
a court order directing a person with a serious mental
disorder to comply with a prescribed plan of treatment
in the community, under pain of being hospitalized for
failure to do so if the person meets the statutory criteria.
Outpatient commitment, in this view, is properly seen as
only one of several forms of “leverage” used to ensure
treatment adherence and not as the sum and substance of
“involuntary treatment” in the community.

Psychiatric Advance Directives

One way to establish a person’s preferences regarding
future treatment, should the person become unable to
make or to communicate those preferences in the
future, is for the person to “mandate” the preferred
treatment himself or herself. Usually, advance direc-
tives pertain to medical care at the end of life. But a fed-
eral law has given impetus to mental health advocates
to promote the creation of advance directives for psy-
chiatric treatment. These directives allow competent
persons to declare their preferences for mental health
treatment, or to appoint a surrogate decision maker, in
advance of a crisis during which they may lose capac-
ity to make reliable health care decisions themselves.

John Monahan

See also Civil Commitment; Conditional Release Programs;
Patient’s Rights; Psychiatric Advance Directives
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MASSACHUSETTS YOUTH

SCREENING INSTRUMENT–
VERSION 2 (MAYSI–2)

The Massachusetts Youth Screening Instrument–
Version 2 (MAYSI–2) is a brief, self-report screening
tool designed to identify youths with special mental
health needs in the juvenile justice system. It is not a
diagnostic tool. Instead, it identifies emergent risks of
youths in need of a comprehensive psychological
assessment. The developers of the MAYSI–2 designed
it for administration by nonclinicians and normed it for
use with youths aged 12 to 17 years on entry into one
of three different settings in the juvenile justice sys-
tem—intake probation, pretrial detention, and postsen-
tencing correctional facilities. It is one of the only true
mental health “screening” tools (as opposed to assess-
ment tools) developed for juvenile justice settings. As
such, the MAYSI–2 is important for juvenile justice
administrators who have an obligation to manage the
serious mental health needs of youths in their care by,
among other procedures, implementing mental health
screening. At the time of writing this entry, the
MAYSI–2 was being used statewide by juvenile justice
agencies in more than 35 states.

Description and Administration

The MAYSI–2 is a 52-item, “yes/no” screening tool 
on which youths report the presence or absence of

symptoms or behaviors related to several areas of
emotional, behavioral, and psychological disturbances
experienced “within the past few months.” The test
can be completed in 10 to 15 minutes and is generally
administered by frontline, nonclinical staff via a voice
computer program (MAYSIWARE) or a paper-and-
pencil test, both of which are available in English and
Spanish. The MAYSI–2 is self-administered (youths
read the questions and circle their answers) unless
youths have reading difficulties and the voice com-
puter program is not an option. In these cases, staff
should read questions to the youths and allow them to
circle their own answers. The pencil-and-paper and
voice computer modes of administration appear to
yield comparable MAYSI–2 scores.

The 52 items produce scores on six clinical scales—
Alcohol/Drug Use (ADU), Angry/Irritable (AI),
Depressed/Anxious (DA), Somatic Complaints (SC),
Suicide Ideation (SI), and Thought Disturbance (TD;
for boys only)—and one nonclinical scale—Traumatic
Experiences (TE), which screens for reported exposure
to potentially traumatic events. Scale scores are gener-
ated from simple sums of the items, which range from
5 to 9 items depending on the scale. The TD scale is for
boys only because factor analyses could not derive a
coherent TD scale for girls, and the item content of the
TE scale differs for boys and girls.

Each of the six clinical scales has a “Caution” cut-
off to signal a “clinically significant” elevation and a
“Warning” cutoff, which was based on the scores sep-
arating the upper 10% of youths in the development
sample. The constellation of Caution and Warning
cutoffs, which should signal a response for a particu-
lar youth (i.e., decision-making rules), was not pre-
scribed by the MAYSI–2 developers. Instead, these
decisions are left to the discretion of the juvenile jus-
tice site based on their resources and needs to respond
to youths in their care.

Development and Factor Structure

The MAYSI–2 was created by Thomas Grisso and
Richard Barnum, who selected a pool of items related
to mental disorders, emotional disturbances, and
behavioral problems common to adolescents. The
final 52 items were generated from pilot testing on a
small sample of youths. The developers identified the
seven MAYSI–2 scales from factor analyses per-
formed on data from 1,279 juvenile-justice-involved
youths in Massachusetts. They derived Caution cutoff
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scores based on the optimal balance between 
sensitivity and specificity in identifying youths in this
sample with clinical elevations on the Millon Adolescent
Clinical Inventory and the Youth Self-Report.
Researchers cross-validated the MAYSI–2 factor
structure and indices of internal consistency using a
sample of more than 4,000 juveniles from California.
Recent studies reported almost identical factor struc-
tures using confirmatory factor analytic techniques.

Reliability and Validity

MAYSI–2 scales have acceptable internal consistency,
with Cronbach’s alpha coefficients ranging from .61
(TD scale) to .86 (ADU scale). Alpha coefficients are
comparable between genders and racial groups (with
a few exceptions) and have been replicated across
studies. Test-retest reliability estimates (intraclass
correlation coefficients), based on comparisons of
MAYSI–2 scores soon after admission to a detention
facility to scores 5 to 8 days, later range from .53 (SC
scale) to .89 (AI scale).

The national norm study for the MAYSI–2 found
that girls were 1.5 to 2.3 times as likely as boys to
score above the Caution on every scale except the
ADU scale. This finding was consistent across more
than 200 juvenile justice settings from around the
United States regardless of youths’ age, race, or legal
status. Also consistent was that Whites had higher
odds of meeting Caution on the SI, SC, and ADU
scales than Blacks or Hispanics.

Concurrent validity studies show that MAYSI–2
scales correlate with other adolescent mental health
scales in the expected direction. However, most
MAYSI–2 scales do not map directly onto diagnostic
scales of other measures. This is likely because
MAYSI–2 scales are primarily heterotypic and measure
symptoms that would span multiple diagnoses 
(e.g., anger). Predictive validity studies indicate that
MAYSI–2 scores predict several institutional outcomes
such as institutional violence, lengthier sentences, staff
interventions, and service provision. Pre-post studies
indicate that adoption of the MAYSI–2 in detention
facilities can significantly decrease violent incidents,
suicide attempts, and other areas of maladjustment.

Future Research

Some issues could benefit from further research. 
First, it is unknown how long MAYSI–2 scores can be

considered valid. MAYSI–2 scores were not intended
to have long-term stability given the items measure
acute symptoms, which are expected to fluctuate.
Second, it is unclear how the timing of MAYSI–2
administration may affect scores. Evidence suggests
that youths receiving it within the first few hours of
admission have lower scores than those taking it a day
or two later. Finally, the developers should report on
the psychometric properties of the Spanish-language
version as data become available.

Gina M. Vincent

See also Juvenile Offenders; Mental Health Needs of
Juvenile Offenders
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MASTER’S PROGRAMS IN

PSYCHOLOGY AND LAW

The field of psychology and law (i.e., forensic psy-
chology) has witnessed tremendous growth in the past
40 years in both academic and professional realms.
While many of the early clinicians engaged in foren-
sic practice did not receive specialized training prior
to assuming their role within a forensic setting, grad-
uate training in forensic psychology, or psychology
and law, has attempted to address this need. The num-
ber of programs offering graduate-level forensic psy-
chology training has exponentially increased in the
past 30 years, such that future generations of forensic
practitioners will have received specialized course
work and practical/research experiences that will only
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augment their effectiveness in conducting sound
research, promoting relevant policy, and delivering
competent clinical forensic services.

Although scholars have expressed a need for a
more comprehensive look at specialized graduate
training in forensic psychology since the 1970s, it was
not until the Villanova conference in 1995 that models
of training were evaluated. The invited conference
participants provided recommendations for psychol-
ogy and law training through proposed models but
offered no core curriculum. As such, graduate pro-
grams have been given enormous latitude to offer a
sequence of courses and practical/research experi-
ences that jointly meet their training goals and the
needs of their students.

Much has been written on graduate-level training in
forensic psychology, with scant emphasis on master’s
level training. Yet a substantial number of students are
graduating with master’s degrees in forensic psychol-
ogy. Currently, there are more than seven programs in
the United States and Canada that offer a terminal
master’s degree in psychology and law.

Relevant Components for Training

Although, by definition, master’s level graduate train-
ing does not offer the same breadth or depth of experi-
ence as one would receive in a doctoral-level
psychology and law program or a joint degree (Ph.D./
J.D. or Psy.D./J.D.) program, aspects of such training
remain critical to the development of a competent mas-
ter’s level graduate. Broadly, master’s level training
should include education in law and the legal aspects
(e.g., statutes, case law, and legal theory) affecting pro-
fessional forensic psychology practice, knowledge of
the relevant literature and ways of assessing the legal
questions posed to clinicians/researchers, familiarity
with broad and specialty area ethics and guidelines,
and field placements in forensic settings. As the popu-
lation of the United States is changing and becoming
increasingly diverse, it is imperative that psycholegal
researchers, scholars, and clinicians become compe-
tent to address the multiple and varied needs of a
diverse forensic community.

The curriculum for master’s level training in foren-
sic psychology will vary depending on the program’s
orientation, with greater emphasis on research, clini-
cal skills, or public policy to fulfill the requirements
for completion of the degree. At minimum, forensic
psychology curricula should include one or two law

courses, including one in mental health law. Students
should receive coursework that will provide them with
the technical knowledge and practical skills to facili-
tate their clinical work in the forensic psychology
field, such as clinical interviewing and psychotherapy
and psychopathology and diagnosis. In addition,
students should receive sufficient grounding in research
design and methodology and statistical analysis. For
more clinically focused programs, curriculum may
include coursework in the historical basis of assess-
ment and measurement of different variables in
forensic settings and a sequence of traditional and/or
specialized assessment courses. To prepare students
for a wide range of possible careers, coursework may
include specialty topics, such as understanding and
treatment of offenders (male/female, sexual, juvenile),
trauma and crisis intervention, substance abuse, and
group therapy. As mentioned above, each course
should reflect the diversity inherent in the United
States, such that sociocultural issues should be
infused within the curriculum as well as offered as a
distinct course.

Because many people considering entry into foren-
sic psychology through a master’s degree program
may have been influenced by media portrayal of the
field, it is critical that students gain some exposure to
the reality of the work through field placement/
practicum experiences. Such experiences could include
practical training within the criminal justice system
(jails, prisons, forensic hospitals), within the law
enforcement system (police departments, investiga-
tive departments, probation/parole, etc.), within the
legal system (e.g., court clinics, district attorney’s
office, litigation consulting firms), and within the
mental health system (offender and/or victim treat-
ment programs, community mental health, etc.).
Programs may wish to consider providing coursework
that serves as an adjunct to the field placement expe-
rience, such that students would be able to obtain
additional support and supervision as well as receive
an added didactic component.

In addition to coursework and practical training,
program designers may also want to consider a cap-
stone requirement, such as a competency exam and/or
completion of a thesis. The competency exam require-
ment is designed to provide a comprehensive learning
experience in helping students consolidate their acad-
emic, clinical, and research training in a meaningful,
coherent manner. Similarly, a thesis provides students
with an opportunity to pursue an area of research
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interest in more depth than would otherwise be avail-
able through regular coursework; the research may
allow students to directly impact the systems and
clients with which they interface through their field
placements and potentially build on this area of
research throughout their career.

Students pursue master’s level training for a variety
of reasons. Professionals working within law enforce-
ment, legal, or mental health systems may attend mas-
ter’s programs in an effort to enhance their training
and/or opportunities for promotion. Undergraduate
students may want to explore a specialized field of
study, such as law and psychology, without having to
commit to the time required to complete a doctoral
degree. Similarly, undergraduate students may post-
pone an eventual goal of obtaining a specialized doc-
toral degree by first gaining clinical and/or research
experience through a master’s level program. Finally,
because many states allow master’s level clinicians to
practice independently, many graduates of these pro-
grams will have lengthy careers in the forensic field.

Considerations for Students 
Pursuing a Master’s Degree

The decision to attend a master’s program in forensic
psychology is a major commitment that warrants much
research. Current master’s programs in this field vary
greatly in program orientation, curriculum, opportuni-
ties for practical experience, faculty interests and expe-
rience, as well as student requirements. Each of these is
an aspect prospective graduate students may find help-
ful to consider. Students need to choose a path that best
fits their individual needs, encompassing their current
interests as well as their future plans.

One of the fundamental questions prospective
graduate students in forensic psychology should con-
sider when faced with the often daunting task of
choosing a master’s program is how the program’s
orientation matches their own. For example, while
some students may seek a clinically oriented program,
others may find their interests rooted in research.
Therefore, the student should thoroughly review each
program’s orientation. Such a consideration will pre-
vent students from embarking on graduate study at
programs with an orientation different from their own.

Exploration of requirements for graduation may also
prove useful for students. Although the majority of mas-
ter’s programs in this field are clinically based, those
students interested in research may find themselves

given the opportunity to pursue this interest in a clini-
cally based program in lieu of competency exams to ful-
fill a graduation requirement. Therefore, one should not
discount a program solely based on orientation but,
rather, should explore each option within an individual
program.

Additional consideration should be given to how a
student’s educational and professional goals align with
those of each program. Whereas some programs aim to
prepare students for their respective state’s profes-
sional licensing exams or a career in the public sector,
others focus on preparation for doctoral programs.
Thus, it is important for prospective students to inquire
and consider the educational and professional paths of
previous graduates, as well as consider their own
intentions. Furthermore, a student may find it helpful
to explore the experience and formal education
requirements for occupations in their areas of interest.

The educational framework and organization of
each program should be closely examined by appli-
cants. Prospective students should critically evaluate
the curriculum of each program to ensure a solid foun-
dation is provided and their specific interests addressed.
Introductory courses aimed at the integration and
applicability of psychology within the legal system
should be a standard at each program, which should
include criminal and civil aspects. At the same time,
students should consider whether they have the flexi-
bility to take electives or seminars in which their spe-
cific interests are addressed. After careful
consideration of these elements, students can then
begin selecting programs that offer a solid but broad
curriculum and at the same time allow exploration of
specific areas of interest through electives and semi-
nars.

Although most clinical programs address profes-
sional ethics, a comprehensive curriculum in forensic
psychology will not only address general ethical issues
but also attend to and integrate the Forensic Specialty
Guidelines set forth by the American Psychological
Association. The issues addressed include exclusions
in confidentiality when treating convicted offenders,
conflicts of interest in child custody cases, and licens-
ing requirements. These guidelines are vital in adher-
ing to standards pertinent to forensic psychology and
in offering the best services possible.

Students and professionals in forensic psychology
programs are often faced with a variety of clients from
backgrounds with which they are not familiar. Forensic
clients vary greatly in race, ethnicity, sexual orientation,
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age, gender, socioeconomic status, education level, as
well as religious affiliations and beliefs. Therefore, a
multicultural or diversity component within the mas-
ter’s program will prepare students for serving a wide
range of clients. A comprehensive program will also
stress a multicultural component in the available intern-
ship or field placement options, which will provide
students with familiarity of a wide range of cultures
through hands-on experience.

In addition to formal coursework, perhaps one of
the most important considerations for prospective
graduate students in forensic psychology should be the
opportunities for practical application of learned mate-
rials in the form of field placements or internships.
When considering each program, applicants may be
well served by exploring the opportunities associated
with attendance at each program. For those students
with specific careers in mind, a placement at a related
site may be the cornerstone of their graduate school
experience. Such a placement may serve either to fur-
ther their commitment to an intended career path or
dissuade them from such a career. In addition, field
placements and internships often open the door to new,
previously unconsidered avenues, as well as assist in
developing beneficial professional relationships.

Although it should not be the only factor consid-
ered, prospective students may find it beneficial to
research the core faculty at each program. Research
interests, professional affiliations, publications, alma
maters, professional reputation, and length of time at
the program of interest may be helpful when consider-
ing faculty members with whom a prospective student
may want to work. In addition, inquiring as to whether
or not faculty members are willing to collaborate with
graduate students on current research and publications
also warrant consideration. Faculty areas of interest
may be of particular value for those students with a
bent for research. In this case, it is particularly impor-
tant not only that the program provide research oppor-
tunities but also that the faculty share similar interests
and are able to assist in student research endeavors.

Program structure, specifically regarding time
requirements, also warrants consideration. Although
most programs require full-time attendance in a
2-year program, there are exceptions. Prospective
students with families and those planning on main-
taining full-time employment while pursuing graduate
education may find their choice of programs limited
owing to time constraints. On the other hand, there are
several master’s programs in forensic psychology 

that are composed of part-time students, but these
programs may require a prospective student to relocate
if in a different state. Therefore, to critically evaluate
each program, and choose that which best suits their
needs, availability, and current commitments, such
students should inquire as to whether part-time atten-
dance is possible, as well as the expected schedules,
average amount of independent work, and number of
field placement or internship hours required per week.

Lavita Nadkarni and Krystal Hedge

See also Doctoral Programs in Psychology and Law
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MEDIA VIOLENCE AND BEHAVIOR

In contemporary society, a wide variety of violent con-
tent is reaching children through a variety of media
including television, movies, and video games. Often,
exposure to violence occurs with little adult or parental
supervision. Several content analyses have examined
the amount and content of violence on television.
These analyses have shown that as of the late 1990s
nearly two-thirds of the programs on television con-
tained some amount of violence. There are no compa-
rable figures for movies or video games because there
is no central source or collection of programming;
however, a variety of content analyses investigations
examining the most popular video games, for example,
appear to point to the same findings—violence is
prevalent in these formats.

Research on the effects of exposure to violence in
the media has included examinations of the effects of
violence in films, television, video games, and music
videos on aggressive behavior, thoughts, attitudes, and
emotions following exposure. The research has con-
sistently revealed a substantial, statistically significant
association between exposure to violence in the media
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and violent behavior measured in the laboratory, in the
field, and across substantial time spans. A set of well-
articulated theories explain why aggression generally
increases after exposure to violence in the media.
Additional research on viewer characteristics has
refined notions of who is most likely to be influenced
by media violence and under what circumstances 
they are likely to be affected. More recent research 
has focused on the effects of interactive media such 
as video games. This research demonstrates effects
that are equivalent for this form of media to older
media use.

Effects of Television and Movie 
Violence on Aggressive Behavior

Most research on media violence and viewer aggres-
sion has focused on viewers who are passively
exposed to movies and television portrayals. A rela-
tively large number of laboratory experiments in
which subjects are randomly assigned to view film or
television violence and compared with control groups
have been conducted over the past 50 years. Several
types of aggression toward others have been assessed
in these studies, including verbal and physical aggres-
sion. These experiments have consistently found that
young people who watched violent scenes subse-
quently displayed more aggressive thoughts, emo-
tions, and behaviors than those who did not. Usually,
these laboratory studies measure the immediate
impact of violence exposure on aggression. Results
from these studies have shown that, for example,
children who watched television violence were more
likely to be rated as high on physical assault (hurting
other children, wrestling, as well as other types of
aggression) by observers who did not know which
type of film the children had seen. Field experiments
in which boys at a summer camp had been assigned to
view violent or nonviolent films and then observed
revealed that boys who had been assigned to the vio-
lent film conditions engaged in significantly more
physical assaults on fellow campers. This effect was
particularly pronounced for boys who were individu-
ally higher on trait aggression. Other research has
demonstrated that combining violent stimuli with
other arousing activities or portrayals can enhance the
aggression effect following exposure. For example,
college students who have been provoked by others or
who have seen sexually arousing films that portray
sex and violence exhibit pronounced increases in

retaliatory behavior as indexed by their willingness to
deliver what they believe are electric shocks to other
subjects.

Randomized laboratory experiments have also
demonstrated desensitization effects, whereby children
subjects exposed for prolonged periods to media vio-
lence were slower to call an adult to intervene when
they saw two younger children fighting. Adults exhibit
similar desensitization effects including acceptance of
physical aggression toward females and hostile behav-
ior after prolonged exposure to violent movies com-
pared with adults in control conditions.

Meta-analyses that have computed the overall
effect sizes for randomized experiments have gener-
ally concluded that the size of the effect for the media
violence aggressive behavior effect is moderate to
large ranging from r = .3 to r = .4 for aggression;
effect sizes for criminal violence are smaller.

Survey research in which cross sections of elemen-
tary school children and adolescents have been sur-
veyed regarding their exposure to violence in the
media and measured on various indexes of general
aggression have yielded results similar to those in lab-
oratory and field experiments. These surveys show
that children and adolescents who report violence
viewing also exhibit higher levels of aggressive
behavior. Longitudinal studies designed to study the
effects of television violence on behavior over time
and thus are able to measure exposure to violence in
television before aggressive behavior is assessed pro-
vide evidence of a media violence aggression causal
link over time. Studies that have measured assault or
physical fights resulting in injury have found that
exposure to violence in television at age 14 signifi-
cantly predicted assault and fighting at later ages
including at 22 and 30 years.

Less well-known are the effects of exposure to
news violence, such as news of executions or assassi-
nations, on violent behavior. Likewise, a few experi-
mental studies of music videos and behavior have
been conducted, but the research is rather sparse.
Several studies of music videos have shown that ado-
lescents assigned to view violent rap music videos
increased endorsement of violent behavior.

Studies that have examined the introduction of tele-
vision into communities that have not had it have also
been undertaken. This work has tended to reinforce
findings from laboratory experiments and surveys.
One study, for example, found an increase in children’s
level of aggression in a Canadian community after the
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introduction of television. However, caution must be
taken in the interpretation of these studies, which often
measures total television viewing and not the amount
of violent programming to which children have been
exposed.

Violent Video Games and Aggression

Randomized experiments involving violent video
games have also been conducted. Children spend
much time with these games and the process of play-
ing them involves repetition and deep involvement.
These characteristics should theoretically increase the
influence of violent video games on aggressive behav-
ior. Laboratory studies have demonstrated that college
students who played violent video games were more
likely to deliver high-intensity punishments than those
who played a nonviolent video game. There are fewer
cross-sectional surveys of video game use and aggres-
sive behavior and little information that would allow
for strong longitudinal conclusions to be drawn. Meta-
analyses of violent video game effects have revealed
that for studies that have the soundest methodological
designs, the effect size for exposure to violent video
games on aggressive behavior, aggressive attitudes,
and decreases in prosocial or helping behavior is com-
parable with that for televised and movie violence.

Theoretical Mechanisms

Researchers in psychology, communications, and
sociology have developed theoretical models that
account well for the relationship between media 
violence and aggression. These theories are best
described as social cognitive in nature and focus on
how people learn, think, and behave in their social
world—a world that contains interactions with
humans such as parents and peers and a virtual world
created by the media. Psychologists have generally
distinguished between theoretical mechanisms that
create short-term effects and those responsible for
longer-term outcomes. Short-term effects are thought
to be due to cognitive priming, temporary imitation,
arousal, and excitation.

Priming explanations rely on the concept of an
associative neural network in which ideas are acti-
vated (primed) by stimuli in the social environment.
Exposure to violent scenes may activate related
thoughts, feelings, and scripts involving aggression.
These aggressive thoughts, once activated, become an
interpretational filter so that ambiguous events are

more likely to be interpreted as aggressive and thus
stimulate aggressive behavioral tendencies.

Arousal explanations focus on the fact that violent
media are arousing and exciting for children and ado-
lescents. The residual excitement left from media vio-
lence viewing may serve to fuel dominant response
tendencies after exposure to violence. Placed in a sit-
uation whereby an aggressive response is possible, the
aroused individual may be more likely to be aggres-
sive. Video games may be especially likely to provoke
this form of arousal and the nature of video game
playing, involving repeated and long-term use, may
facilitate aggressive responding.

Both short-term and long-term effects are also
thought to be the result of observational learning.
Learning aggression from media portrayals of vio-
lence is facilitated by several factors. Violent mod-
els performing behavior that is similar to or
attractive to the viewer are likely to increase aggres-
sion in viewers. Aggressive behavior following
exposure to media violence is also more likely when
there is high viewer identification with the model,
the context in which the violence is presented is
realistic, and the violent behavior portrayed in the
media is followed by rewarding rather than punish-
ing consequences. For the effect to become a long-
term outcome, the social environment must
reinforce the behaviors learned in the media.
Furthermore, learning need not be limited to the
specifics of the violent media portrayals. General
scripts for behavior and social interaction that later
guide perceptions and attitude formation may be
learned from violent media.

Priming effects are usually thought of as short-term
effects, but social cognitive research has shown that
such effects can have lasting influences. Frequently
primed aggressive thoughts and emotions may become
chronically accessible in a media-violence-saturated
environment. The impact of this chronic accessibility
of violent thoughts and scripts for action may be
that neutral social interactions are interpreted in an
aggression-biased way.

Long-term exposure to violence in the media may
also result in an emotional desensitization effect that
appears to operate much like the habituation that
occurs through therapeutic processes such as system-
atic desensitization—a procedure successful in treat-
ing phobias. Exposure to violence in the media appears
to reduce the anxiety or fear associated with violence
and causes viewers to be less physiologically aroused
by violence later presented in real-life situations. The
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relationship between desensitization to violence and
aggressive behavior is unknown.

Viewer Characteristics

Not all media presentations of violence have the same
effect. Several stable individual differences have been
identified by researchers who moderate the impact of
violent media on aggressive behavior. Viewer age
appears to make a difference, at least under some cir-
cumstances, but the relationship between age and
effects of media violence is not resolved at this time.
Gender of viewer also appears to interact with expo-
sure to violence in the media in complicated ways.
Initial research found greater effects for boys than for
girls; however, more recent research did not confirm
this difference. It is more likely that males and females
display differing aggression patterns in general, with
boys exhibiting greater tendencies toward direct phys-
ical aggression and girls displaying tendencies toward
indirect forms of aggression. Early exposure to vio-
lence in the media may increase indirect aggression
tendencies in females (telling lies, taking other people’s
things out of anger) but not in males. Aggressiveness
of the viewer also appears to interact with media expo-
sure. Children who are especially aggressive may be
both likely to seek out violent media and later, when
exposed to it, more likely to learn aggressive scripts or
be cognitively stimulated by violent depictions. Viewer
intelligence appears not to be related to media violence
effects. However, children with certain perceptual ten-
dencies such as greater identification with violent
actors and the perception that the media violence is
realistic appear to display aggressive tendencies well
after media exposure.

Media Characteristics

Some media portrayals carry more risk than others for
increasing aggressive behavior in viewers. There is
evidence that viewers are influenced by aggressive
characters who appear to be similar to themselves.
Other research has demonstrated that violent perpetra-
tors who are charismatic or generally attractive are
more likely to be imitated. The consequences por-
trayed for the violent behavior in the media may also
be important for predicting imitation effects. Findings
from experiments that manipulated whether violence
was justified increased the likelihood that angered sub-
jects would later exhibit increased aggression. Media

violence perpetrators who are rewarded are also more
likely to be imitated. On the other hand, showing neg-
ative consequences for violent behavior portrayed in
the media appears to reduce later aggression. Media
portrayals that are especially bloody or gory while
increasing desensitization to violence in viewers do
not necessarily appear to reduce violence as a result of
the portrayal of negative consequences to the victim.

Demographic Variables 
and Media Violence

Children from families of lower socioeconomic status
(SES) watch more television and thus are exposed to
more media violence than others. There is not much
evidence that low SES itself is causally related to
increases in aggressive behavior following media expo-
sure. Parental involvement may be important in moder-
ating the effects of media violence. Children of parents
who discuss the appropriateness of aggressive behavior
following exposure to violence in the media show
fewer aggressive tendencies. However, parental tenden-
cies such as aggressiveness and coldness, other parental
personality variables, and parental television viewing
habits appear to be unrelated to children’s aggressive
tendencies following exposure to violence in the media.

Policy Implications

The effects of media violence on aggressive behavior
are sufficiently robust for media violence to have been
considered a significant public health problem.
Because of the large number of children and youths
exposed to media violence, the overall effect of the
media on behavior may be quite significant. A corre-
lation of .2 between viewing media violence and
aggressive behavior may translate into millions of
additional aggressive acts, many of them lethal, across
the nation. Furthermore, there are few other variables
in the violence prediction area that account for sub-
stantially more variability. The size of the media vio-
lence effect is equal to or even larger than many public
health effects we as a society deem large, such as the
effects of condom use on HIV transmission or the
effects of passive smoking on lung cancer. Public
health policy has taken two directions: the develop-
ment of antiviolence interventions and the creation of
media industry policies that are designed either to
warn parents about violent media content or permit
parents to limit violence viewing.
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Few studies have been conducted on effective
media violence intervention techniques. Interventions
that appear to be the most promising are those that
stress children and adolescents engaging in active
antiviolence message construction and being able to
observe themselves and others in social situations that
advocate antiviolence problem solving. Strategies that
emphasize parent–child coviewing of television and
movies may also be effective in reducing media
violence/aggression effects.

An extensive ratings system that includes warnings
about both violence and sex has been developed by
the television industry in response to political pressure
partly generated by the large and consistent body of
data developed by researchers. The introduction of the
“V-chip,” a device in every new television now sold in
the United States, permits parents to bypass programs
whose ratings indicate violent content. However,
overwhelmingly, most parents in most households
report not using the device.

Legal Implications

Despite overwhelming scientific evidence of a link
between media violence and aggressive behavior,
criminal and civil legal actions against the producers
of violent content have been extremely limited by the
“incitement” standard articulated in Brandenburg v.
Ohio (1969). In this case, the U.S. Supreme Court
stated that the government has a right to regulate any
expression that is “directed to inciting or producing
imminent lawless action and is likely to incite or pro-
duce such action” (p. 1829). Thus, for violent media
content to pass the incitement test, it would need to be
shown that viewing the depiction (e.g., via television,
movies, or playing violent video games) is likely to
lead to imminent lawless action. Furthermore, the
Supreme Court said in Brandenburg that the expres-
sion falling into this category must be specifically
intended to bring about the lawlessness.

The most prominent legal case involving the idea that
media violence incites violence involved Florida resident
Ronny Zamora, whose lawyer unsuccessfully argued in
1977 that “television intoxication” led him to murder an
elderly neighbor at the age of 15. Mr. Zamora’s lawyer
tried to portray him as a youngster driven criminally
insane by years of watching violent television.

Since the tragedy at Columbine in 1999, there has
been a great deal of interest among state legislatures in
regulating the access minors have to violent video

games. Illinois, Washington, and Michigan have
passed limits on what types of games minors can rent
or buy. This legislative interest is partly the result of a
belief that social scientists have convincingly demon-
strated that exposure of minors to such games pro-
duces effects such as increased aggressive attitudes
and emotions and aggressive behavior. Although still
in the early stages of litigation, nearly all federal courts
have blocked or struck down these state and local laws
that would ban the sale of violent video games to
minors, and no court has upheld such statutes. The
courts have also questioned whether there is evidence
that violent video games cause aggressive behavior
and thus need to be regulated by the government.

Daniel Linz
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MENS REA AND ACTUS REUS

To obtain a criminal conviction, the prosecution must
establish the presence of two elements at the time of the
crime—namely, actus reus (“guilty act”) and mens rea
(“guilty mind”). A failure to show the presence of these
elements will lead to an unconditional acquittal of the
charged crime. Because both must be proven with evi-
dence beyond a reasonable doubt by the prosecution at
trial, the argument that there was no actus reus or mens
rea is not a defense per se. They are unlike various affir-
mative defenses, such as the insanity defense or self-
defense, which are viewed as excuses or justifications
for otherwise disfavored conduct.

Actus Reus

Actus reus is the conduct requirement for a crime. The
actus reus requirement excludes from criminal liability
mere thoughts, a person’s condition or status (e.g.,
being an alcoholic as opposed to criminal behavior
committed while intoxicated), and involuntary acts.
Voluntary acts that satisfy this requirement include
positive conduct, omissions of required or reasonably
expected conduct, and possessions of criminally pro-
scribed objects. The definition of a voluntary act is
construed broadly to include any exercise of will; for
example, an individual acting under threats or pressure
is still considered to be acting voluntarily (although
this may constitute an affirmative defense of duress).

Acts that might be considered involuntary can be
divided into two categories: involuntary conduct and
impaired consciousness. The first category includes
physically coerced movements (e.g., someone pushes
an individual into a third individual, causing harm to
the third individual), reflex movements (e.g., the reac-
tion of a person suddenly stung by a swarm of bees),
muscular contractions caused by disease, and uncon-
scious acts. Medical conditions that may cause invol-
untary conduct include strokes, epilepsy, and narcolepsy.
These behaviors are all characterized by a break in the
mind–body connection that leaves the person’s
actions undirected by a conscious mental process.
Behaviors that fall within this category are more
widely accepted as lacking the actus reus component
than those in the second category.

The second category, impaired consciousness,
includes behaviors where there has been a sufficient
diminishment of the link between mind and body so

that the person is not consciously aware of the actions
being taken but can engage in goal-directed conduct
based on prior learned responses. Behavior during
such periods may be referred to as “automatic” and the
individual may be described as an “automaton.”
Temporary brain damage from a concussion and sleep
disorders such as night terrors are two common exam-
ples of impaired consciousness. Speculation has 
centered on whether symptoms resulting from hypo-
glycemia should be included within this category.

Evidence of a mental disorder is almost never per-
mitted in conjunction with an assertion that the defen-
dant lacked actus reus. Instead, this evidence can be
used to support an insanity defense in those states that
allow volitional arguments (e.g., the defendant’s
behavior was the result of an irresistible impulse that
resulted from a mental disorder). Under the insanity
defense, if the individual’s inability to conform his or
her behavior with the law is the result of a mental dis-
order, the defendant can be acquitted and subsequently
committed for treatment, a result that cannot be
imposed on those acquitted due to a lack of actus reus.

Mens Rea

Mens rea, or guilty mind, is the requirement that a
defendant possess a particular state of mind at the time
the crime is committed. The mens rea requirement for
a crime is usually represented in the relevant criminal
statute by one of the following terms: intent, purpose,
knowledge, recklessness, or negligence. Most criminal
statutes impose only a general or objective mens rea
requirement, where the inquiry focuses on whether a
reasonable person would have known that the act would
cause harm. To be convicted of a so-called general-
intent crime, the defendant must have known that he or
she was acting but not that any particular criminal
consequences would result from his or her act; this is
usually captured by the rubrics of “recklessness” or
“negligence.” To meet this requirement, the prosecution
does not have to explore the mental state of the defen-
dant. Other crimes require a showing of specific or sub-
jective mens rea, in which the prosecution must
establish that the defendant did actually know or intend
that a particular harm would result from his or her act.
Because this can be difficult to prove, specific or sub-
jective mens rea is usually reserved for more serious
crimes with more severe punishments.

Evidence of a mental disorder is rarely allowed in
cases involving general or objective mens rea, because
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an individual’s mental state is irrelevant to this
inquiry. In contrast, some states permit the introduc-
tion of evidence of mental disorder whenever it is log-
ically relevant to rebut the specific or subjective mens
rea requirement (i.e., the state of mind associated with
a specific-intent crime). If this argument (sometimes
called diminished capacity) is successful, the usual
result is that the defendant will only face conviction of
a lesser included offense that merely requires a show-
ing of general or objective intent. Prosecutors who
charge a defendant with a specific-intent crime will
frequently also charge the defendant with a general-
intent crime as a means to enable them to impose
some criminal sanction on the defendant should they
be unable to convince the judge or jury that the requi-
site specific intent was present at the time of the
crime. The use of evidence of a mental disorder dis-
counting the presence of specific intent differs from
the use of evidence of mental disorder for an insanity
defense in that the former can result in an uncondi-
tional acquittal that does not lead to the civil commit-
ment and treatment typically associated with the
latter. This result is the same as that which results
from a lack of actus reus because, as noted above,
both mens rea and actus reus are elements of the crime
that must be proven beyond a reasonable doubt, and if
they cannot be proven the defendant will be exoner-
ated of the charged crime. The insanity defense, in
contrast, can excuse a defendant from punishment but
does not exonerate him or her.

Courts and legislatures have often restricted the use
of expert testimony concerning mental disorders. For
example, some jurisdictions do not permit testimony
regarding any evidence of a mental disorder except
when it is being used to support an insanity defense.
This position was upheld in Clark v. Arizona (2006),
in which the Supreme Court ruled that Arizona’s deci-
sion to restrict evidence of a mental disorder to insan-
ity claims only, thus not admitting such evidence
when it could be used to address mens rea, does not
violate due process. Nevertheless, even in those states
where expert testimony relating to mens rea cannot be
admitted in court, the information about a defendant’s
mental state could still be used in plea negotiations
and at sentencing.

Kamela K. Nelan and 
Thomas L. Hafemeister
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MENTAL HEALTH COURTS

Mental health courts are specialty criminal courts with
a separate docket to deal with mentally ill persons,
who are disproportionately arrested and incarcerated.
Established by local court and criminal justice officials
who recognized that traditional prosecution and pun-
ishment were not effective deterrents with this popula-
tion, these courts divert mentally ill defendants into
community treatment with services to reduce repeat
offending, jail and prison crowding, court workload,
and criminal justice costs. To participate, defendants
must voluntarily agree to follow a treatment regimen
and to be monitored. Proceedings are nonadversarial
with participants—including judges, defense and pros-
ecuting attorneys, criminal justice officers, mental
health practitioners, and other service providers—
functioning as a team to provide direction, encourage-
ment, rewards, and sanctions to defendants.

Origins of Mental Health Courts

In the 1960s, shortly after state mental hospitals began
abandoning their role of providing long-term placement
for persons with mental illness, criminalization accom-
panying this change was reported—large numbers of
deinstitutionalized persons were being arrested and
jailed. This process has continued to the point that some
metropolitan jails house more persons with mental ill-
ness than any state mental hospital on any given day.

Most charges against persons with mental illness
are not serious, being predominantly nuisance and
survival offenses and offenses deriving from misuse
of alcohol and illegal drugs. Although only a small
proportion of their offenses are propelled by psychi-
atric symptoms, mental illness indirectly affects
offending because it generates disadvantages in the
ability to function and cope with difficult situations,
which lead to offending. Mental health treatment 
and services can improve functioning and coping to
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counteract those disadvantages, but mentally ill
offenders typically have never been in treatment, do
not stay in treatment, or do not adhere to a treatment
regimen. Lack of appropriate mental health care and
social supports for these offenders has led to their
revolving through jails, hospitals, and the streets.

Because arrest and incarceration were not stopping
repeat offenses among this population, various juris-
dictions have developed new programs to divert them
from the criminal justice system into treatment.
Following the drug court model, more than 100 juris-
dictions since the late 1990s have established mental
health courts to address the root problem (mental ill-
ness and its disadvantages) with treatment, support
services, and court monitoring.

Court Structure

Mental health courts follow the drug court model in
structure, having (a) a separate docket; (b) one or 
two dedicated judges who preside at all hearings; 
(c) dedicated prosecution and defense attorneys; (d) a
nonadversarial team approach involving consensus
decisions by criminal justice and mental health pro-
fessionals; (e) voluntary participation of defendants;
and (f) dismissed charges or avoidance of incarcera-
tion, depending on whether the defendant enters pre-
or postadjudication, after successful completion of the
mandated treatment plan.

Some mental health courts limit eligibility to misde-
meanors, some to felonies, and some take both levels of
offenses. Some take only nonviolent cases; but others
are willing to take violent cases, depending on the cir-
cumstances and approval of the victims. Some take
only defendants with severe mental illness, with or
without comorbid substance abuse, while others also
accept those with less serious disorders. Referrals come
most often from court officers or defense attorneys who
become aware of defendants’ mental disorders in 
the course of usual criminal processing, although 
some courts have systematic screening after arrest.
Acceptance of defendants into mental health court
requires approval by the mental health court team with
heavy reliance on mental health practitioners for clini-
cal screening and on the prosecutor for public safety
screening. Acceptance also requires defendants’ volun-
tary consent to participate in the court and willingness
to comply with their individual treatment plans and to
be monitored by the court with regularly scheduled
court appearances, varying in duration and frequency
among jurisdictions. Explanation to defendants of court

operation is given by their assigned attorneys and com-
monly repeated by the mental health liaison during
screening and by the judge in open court, each time
obtaining reaffirmation of defendants’ consent.

The Mental Health Court Team

In most jurisdictions, the mental health court team, con-
sisting of the dedicated judge; designated prosecutor
and defense attorneys; mental health liaison; and
providers involved directly in defendants’ care, such as
mental health care managers and clinicians, social
workers, substance abuse counselors, and probation
officers, meets to review cases on the docket prior to
every court session. They discuss each defendant’s
progress, cooperation with treatment, behavioral changes,
and any needed modifications in treatment or services,
then decide what the judge should say to the defendant
in open court to ensure compliance, such as give encour-
agement and praise, offer a reward, issue a reprimand or
warning, or apply sanctions. Team members anticipate
failure in this population and offer multiple second
chances. They stand ready to help defendants try again
but employ a variety of sanctions, such as increased fre-
quency of court appearances or reporting, curfews, and
even overnights in jail, to enforce compliance and max-
imize motivation to change.

Mental health team clinicians take primary respon-
sibility for designing treatment plans, which may
include medication, group and individual therapy,
anger management, substance abuse counseling,
Alcoholics Anonymous, Narcotics Anonymous, social
services such as housing and employment assistance,
and vocational training; but all members of the mental
health court team work in unity to provide structure,
supervision, and encouragement for each defendant.

Hearings

In open court as each case is called, the prosecution or
defense briefly summarizes a defendant’s interim
report; however, it is the judge speaking to each
defendant directly about required treatment coopera-
tion and behavioral change who is the central player.
The judge attempts to engage the defendant in solving
practical problems that may impede compliance and
changes, encouraging an exchange by asking direct
questions about their well-being and progress toward
treatment and personal goals. Following the mental
health court team’s recommendations, the judge uses
praise, encouragement, stern lecture, warnings, or
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punishment, depending on compliance, while deliver-
ing the message of defendant’s accountability in the
agreement to participate. Unlike in the traditional
criminal court, the judge makes a special effort to
ensure noncompliant defendants understand the rea-
sons for and their responsibility in receiving sanctions.

At the end of a successful required treatment/
monitoring period, the defendant graduates from mental
health court, at which point charges are dismissed, pro-
bation ended, or sentence dropped. In cases of repeated
noncompliance, a mental health court may return the
defendant to traditional criminal court for processing in
preadjudication cases or for sentencing in postadjudica-
tion cases or to jail/prison for serving a prior sentence.

Evaluation

Descriptive articles on mental health courts tend to
praise their diversion success. Proposing the mecha-
nisms of change to be structure, monitoring, support,
and encouragement, as well as individualized mental
health treatment and services, they warn that inade-
quate community treatment and services limit a
court’s impact. Empirical studies report positive
results: Defendants obtain more treatment and offend
less while participating in the courts than in a compa-
rable prior period; and, compared with mentally ill
defendants in traditional criminal courts, they receive
more treatment and are no more likely to re-offend.
Evidence of reducing criminal recidivism more than
traditional criminal courts is unclear. Little research
exists about long-term effects and other effects such
as functioning and quality of life.

Virginia Aldigé Hiday
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MENTAL HEALTH LAW

This entry traces the origins of mental health law, dis-
cussing its transition from a medical model to a legal
model and considering recent trends. It examines sev-
eral of the major topics in the field, including civil and
criminal commitment, patients’ rights, and criminal
justice issues. It then discusses how therapeutic
jurisprudence, an emerging paradigm, has begun to
transform the field.

Mental health law was first conceived as a separate
field of law in the late 1960s and early 1970s. Before
then, laws certainly existed on various topics later sub-
sumed within mental health law. These included the
law governing civil commitment, guardianship, the
legal insanity defense, and incompetency to stand trial,
among others. The common law had clarified some of
the legal issues raised by mental illness, and there had
been some statutory developments, but it was not until
the U.S. Supreme Court began to constitutionalize the
issues that these disparate strands of legal doctrine
began to be thought of as a separate area of law. The
civil rights struggle of the 1950s and 1960s produced a
new breed of lawyers who championed the rights of
disadvantaged populations—racial minorities, criminal
defendants, prisoners, and those with mental illness as
well. The Supreme Court expanded constitutional
rights in the criminal justice system, in the prison, and
ultimately in the mental hospital. The Court overcame
its traditional reluctance to intervene in state processes
and brought the Constitution to state institutions that
previously had been beyond judicial scrutiny.

Transition From a Medical 
Model to a Legal Model

The Court’s expansion of the rights of criminal defen-
dants and prisoners led civil liberties lawyers to argue
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that those involuntarily institutionalized because of
mental illness should enjoy no fewer rights. Before
this, the courts had taken essentially a hands-off
approach to the plight of mental patients. Indeed, the
law can be seen as having applied a medical model to
civil commitment and other issues involving people
with mental illness. These issues were seen as medical
in nature and beyond the ken of the courts.

After the 1960s, this medical model was replaced
by a constitutionally based legal model that focused
on expanding and protecting patients’ rights. Modern
mental health law has been transformed by this legal
model. For many, this was a welcome change indeed.
The medical model granted excessive deference to
physicians, which produced arbitrary and sometimes
unnecessary deprivations of liberty. Mental hospitals
at this time often were little more than human ware-
houses in which treatment was scant or nonexistent.

The legal model of mental health law ushered in
significant reforms. The court severely restricted 
the standards for civil and criminal commitment,
expanded procedural due process hearing rights, and
recognized new constitutional rights for patients
involved in various aspects of the mental health and
criminal justice systems.

Limits on Civil and 
Criminal Commitment

In a 1972 case, the Court found unconstitutional the
indefinite commitment of a mentally retarded criminal
defendant who was incompetent to stand trial. The
Court held that, at a minimum, due process requires
that the nature and duration of an individual’s confine-
ment to a mental hospital must bear a reasonable rela-
tion to the purposes of such commitment. When it is
clear that a criminal defendant committed on the basis
of his incompetence to stand trial will not regain com-
petence in the foreseeable future, his continued com-
mitment on this basis would be impermissible. The
Court also found that the defendant was denied equal
protection because he was subjected to a more lenient
commitment standard and to a more stringent standard
of release than civil patients. Soon thereafter, the
Court extended these rights to those committed fol-
lowing an adjudication of not guilty by reason of
insanity and then to patients subjected to civil com-
mitment. Courts soon used substantive due process to
limit the standards that would justify commitment—
and procedural due process to require greater hearing

rights—including the right to counsel and the require-
ment that the state bear the burden of proof by clear
and convincing evidence.

Rights Following Commitment

Because mental hospitals were chronically understaffed
and underfunded, mental health lawyers challenged
these institutions as denying patients a constitutional
right to treatment. Some lower courts recognized such a
right to treatment and specified detailed standards and
conditions that hospitals must comply with. The
Supreme Court, however, avoided deciding the issue,
instead recognizing that a patient committed for many
years without treatment was deprived of his constitu-
tional right to liberty. The Court subsequently held that
an individual committed to a mental retardation facility
has a constitutional right to safe conditions of confine-
ment, freedom from unreasonable physical restraint,
and minimally adequate habilitation.

The Right to Refuse Treatment

A frequently litigated issue has been the asserted right
of mental patients and prisoners to refuse medication
and other forms of intrusive mental health treatment.
In 1990, the Supreme Court upheld the involuntary
administration of antipsychotic medication to a men-
tally ill prisoner who is dangerous to other inmates and
staff. The Court recognized that the prisoner had a sig-
nificant liberty interest in refusing forced medication
but recognized that the prison’s interest in its adminis-
tration outweighed this liberty interest. The right to
refuse intrusive treatment was given wider scope in
contexts not involving the prison. In cases involving
pretrial detainees rather than sentenced prisoners, the
Court applied a more stringent standard, requiring that
unwanted medication must be justified as medically
appropriate and the least restrictive alternative way of
achieving a compelling governmental interest, such as
the protection of other inmates or staff and the need to
restore a criminal defendant to competence for trial.

Constitutional Limits in 
the Criminal Process

The Supreme Court has determined that a criminal
defendant may not waive counsel, plead guilty, or 
be tried, while incompetent due process requires
determination of the competence question and places
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limits on the nature and duration of incompetency
commitment. In addition, the Eighth Amendment ban
on cruel and unusual punishment was held to preclude
the execution of a capital defendant who becomes
incompetent by reason of mental illness or one suffer-
ing from mental retardation.

The availability of the insanity defense and how it
should be defined is largely a matter of state law. Most
jurisdictions recognize the defense but limit it to cog-
nitive impairment that prevents the defendant from
understanding the wrongfulness of his or her conduct.
Defendants acquitted by reason of insanity typically
are committed to mental hospitals as long as they con-
tinue to be mentally ill and dangerous. In the special
context of sex offender civil commitment, the Court
has recognized that pedophilia can justify a special
sexually violent predator commitment scheme, as
long as it significantly impairs the individual’s ability
to control his conduct.

Other Mental Health Law Issues

These constitutional developments drove much of men-
tal health law, requiring statutory changes to reflect
constitutional limits on how people with mental illness
could be dealt with in both the civil mental health sys-
tem and the criminal justice process. Mental health law,
of course, deals with other issues that had been subject
to statutory and common law developments. These
include the regulation of mental health professionals
and clinical practice; clinical expert witness testimony;
clinical malpractice; informed consent for treatment;
confidentiality and patient privacy and access to
records; guardianship, housing, and zoning issues; dis-
crimination in employment and in governmental bene-
fits; and education of the mentally handicapped.

Benefits and Limits 
of the Legal Model

The legal model of mental health law that supplanted
the previous medical model brought needed reforms
and curtailed many abuses to which those with mental
illness had been subjected in the mental hospital,
the criminal justice process, and the community.
Although a significant improvement over the medical
model, the legal model of mental health law itself pro-
duced problems. It removed power from clinicians
who may have abused it but entrusted it to judges and
lawyers who often fail to understand the clinical needs
of the patient. By placing primary emphasis on legal

rights, the legal model may sometimes have neglected
therapeutic needs. Ironically, despite its focus on
those with mental illness and the clinical profession-
als who deal with them, the field of mental health law
was not as interdisciplinary in its orientation and
scholarship as one might suppose. The legal model,
with its origins in and emphasis on constitutional
rights, thus seemed in need of a new direction. This
became particularly evident as the Supreme Court
became more conservative and less inclined to extend
constitutional rights further.

The Emerging Therapeutic
Jurisprudence Paradigm

As a result, a new model of mental health law has
been emerging in the past 20 years, supplanting the
legal model with a new therapeutic orientation that
focuses not only on legal rights but also on the well-
being of those with mental illness. Therapeutic
jurisprudence is an explicitly interdisciplinary approach
to legal scholarship and law reform that emphasizes
law’s impact on psychiatric and psychological well-
being. This approach brings insights from psychology
and the mental health disciplines into the formulation
and application of law in an effort to reduce unin-
tended antitherapeutic effects and maximize law’s
therapeutic potential.

The therapeutic jurisprudence paradigm suggests
that the law itself can be seen to function as a thera-
peutic agent. Legal rules, legal practices, and the way
various legal actors (such as judges, lawyers, expert
witnesses, and therapists) play their roles all are social
forces that often produce therapeutic or antitherapeu-
tic consequences. The therapeutic jurisprudence ori-
entation focuses attention on these consequences and
seeks creatively to reshape law and legal practices so
as to increase mental health consistent with legal
rights and values. The therapeutic jurisprudence
approach also identifies issues for empirical explo-
ration, generating research on the mental health sys-
tem that can significantly enhance our understanding
of how law functions in this area and how it can be
recast to better achieve its therapeutic aims.

Therapeutic jurisprudence is thus an approach to
mental health law that goes beyond the legal model
that prevailed since the 1960s and that seeks to apply
legal rights and legal roles in ways that are more con-
sonant with the therapeutic needs of those suffering
from mental illness. It brings interdisciplinary insights
to the field and seeks to more effectively balance legal
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and therapeutic considerations. Unlike the medical
model of mental health law that prevailed in an earlier
time, it does not privilege therapeutic values over
others. Instead, it seeks to determine whether law’s
antitherapeutic effects can be reduced and its potential
to bring about mental health can be enhanced without
subordinating due process and other justice values.

Therapeutic jurisprudence scholarship and law
reform have had an important impact on mental
health law, particularly in the areas of civil commit-
ment, outpatient commitment, the right to refuse
treatment, incompetency to stand trial and be exe-
cuted, the legal insanity defense, the psychotherapist-
patient privilege and its exceptions, guardianship,
hearing rights, discrimination, the avoidance of
stigmatization, and sex offender law. It has func-
tioned to reinforce patient rights by identifying the
therapeutic value of their recognition and to pioneer
new rights, such as the right of people with mental ill-
ness to engage in future planning through the use of
advance directive instruments. It has enlarged the dia-
logue and debate within mental health law, making it
more interdisciplinary, and refocusing its attention on
achieving therapeutic ends as well as protecting legal
rights. In short, it has put mental health back into
mental health law.

Moreover, it has expanded the field of mental
health law, addressing issues in other areas of law that
have a significant impact on the mental health of those
affected. It has spread across the legal landscape,
emerging as a mental health approach to law gener-
ally. It thus has had a transformative effect not only on
the core areas of mental health law but also on related
fields such as health law, juvenile law, family law, cor-
rectional law, discrimination law, tort law, and others.

It also has had an important impact on reconceptu-
alizing the role of judges and the courts. Modern
courts often deal with a variety of psychosocial prob-
lems involving individuals in need of treatment and
rehabilitation. Thus, problems of substance abuse,
domestic violence, child abuse and neglect, juvenile
delinquency, and family disintegration increasingly
have come to the attention of the courts. The approach
of therapeutic jurisprudence has helped to pioneer new
judicial models for dealing with these issues, including
specialized treatment or problem-solving courts such
as drug treatment court, domestic violence court, men-
tal health court, and unified family court. These new
judicial models, inspired by and applying principles
of therapeutic jurisprudence, represent an expansion
of traditional mental health law to additional contexts

in which the law seeks to improve the mental health
and psychological functioning of the individual and
the society.

Bruce J. Winick
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MENTAL HEALTH NEEDS

OF JUVENILE OFFENDERS

Recently, researchers and juvenile justice administrators
have recognized that rates of mental health disorders are
remarkably high among adolescent offenders. This find-
ing carries significant implications for policy and prac-
tice. Youth justice facilities are mandated to provide
necessary mental health treatment to detained adoles-
cent offenders with mental health needs. Furthermore,
mental disorders may interfere with youths’ capacities
to stand trial and/or culpability. This entry discusses
some recent advances that have been made in our under-
standing of mental health issues among juvenile offend-
ers and points out key gaps in knowledge.

Rates and Types of Mental 
Disorders Among Juvenile Offenders

The mental health of adolescent offenders has been
identified as one of the single most important issues
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currently faced by the youth justice system. Reported
rates of mental disorders among youths vary depend-
ing on how mental disorders are measured and at what
point in the system youths are assessed. However, it is
apparent that rates of mental disorders among juvenile
offenders are much higher than those of general com-
munity samples of youths.

Recent studies have indicated that approximately
60% to 70% of youths in juvenile detention facilities
meet the criteria for at least one mental disorder. The
types of disorders found in adolescent offenders are
diverse. Not surprisingly, many adolescent offenders
meet the criteria for conduct disorder, a disorder that
is characterized by illegal and antisocial behaviors,
such as violence and stealing. However, even after
conduct disorder is excluded from definitions of men-
tal disorder, estimated rates of mental disorders
remain extremely high among adolescent offenders;
as many as 60% of detained male youths and 70% of
detained female youths meet the criteria for a disorder
other than conduct disorder.

Besides conduct disorder, a number of other men-
tal disorders are very common among adolescent
offenders, including major depression, which includes
symptoms such as depressed or irritable mood; post-
traumatic stress disorder, which is characterized by
symptoms such as flashbacks and avoidance of expe-
riences that are reminiscent of the earlier trauma;
attention deficit/hyperactivity disorder, which includes
symptoms such as difficulties attending to informa-
tion, hyperactivity, and impulsivity; and substance use
disorders, which involve inappropriate use and overuse
of substances such as alcohol and drugs in a manner
that has detrimental effects on a youth’s functioning.
Many detained youths meet the criteria for multiple
disorders.

The rates and types of mental disorders exhibited
by mentally ill youths differ depending on the demo-
graphic characteristics of the youth. Female offenders
experience some disorders, such as posttraumatic
stress disorder and major depression, at considerably
higher rates than male offenders. In addition, prelimi-
nary research has reported that many types of mental
disorders are more common among detained non-
Hispanic White youths than among detained Black or
Hispanic youths. However, it may be that the tools
that are used to detect mental disorders are less accu-
rate when used with minority populations. For
instance, individuals from ethnic minority groups may
be less likely to reveal mental disorders.

Future research on mental disorders in detained
youths could benefit from international perspectives.
Most existing research has focused on mental disor-
ders among detained American youths, although there
is some preliminary evidence that young offenders in
other countries, including Canada and the United
Kingdom, may also have high rates of mental ill-
nesses. International research could help us develop a
better understanding of variations in rates of mental
disorders within different youth justice systems, as
well as the different types of efforts that countries
have taken to respond to these mental health issues.

In addition, Thomas Grisso, the leading expert in
this field, has offered a number of useful concepts to
guide research on the mental health of juvenile
offenders from the perspective of developmental psy-
chopathology. A key point of this perspective is that
mental disorders must be understood within a
developmental context. Some characteristics that are
often interpreted as symptoms of a mental disorder
(e.g., impulsivity, egocentricity) could possibly
reflect normal adolescent development. Thus, if we
are to understand mental disorders among detained
youths, it is necessary to also understand adolescent
development. Also, as noted by a developmental psy-
chopathology perspective, psychopathology may take
multiple paths and lead to multiple outcomes. This
principle emphasizes the importance of examining
various possible outcomes of mental disorders on
adolescent offenders’ functioning within the youth
justice system and the community, as well as reassess-
ing psychopathology at different points, as symptoms
may change and fluctuate.

Implications for Service Delivery

Grisso has noted three primary reasons to be concerned
about mental disorders among juvenile offenders. First,
the youth justice system has a legal responsibility to
provide mental health services to youths who are in
their custody. Just as youth detention and correctional
centers must provide medical services to youths with
conditions such as diabetes or heart disease, so too must
they provide mental health services to mentally ill ado-
lescents who are in need of treatment.

Second, the youth justice system has due process
obligations to youths with mental disorders. Specif-
ically, jurisdictions have increasingly required that
juvenile defendants be competent to stand trial (also
called competent to proceed to adjudication or fit to
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stand trial). Mental disorders may lead to impairments
in competence-related legal capacities for some youths.
For instance, a youth with a thought disorder may have
a paranoid delusion that her or his attorney is conspir-
ing against her or him and thus refuse to tell her or his
attorney critical information regarding her or his case,
or a youth with a depressive disorder may be unmoti-
vated to adequately defend herself or himself due to
feelings of worthlessness. In some jurisdictions, youths
with mental disorders may also raise the insanity
defense and can be found “not guilty by reason of
insanity” (not guilty by reason of mental disorder) if
mental disorders interfered with their ability to under-
stand that their illegal behavior was wrong and/or ren-
dered them unable to control their behavior.

Finally, the justice system has a responsibility to
protect the public to the extent possible. While mental
disorders are not the primary cause of most youth vio-
lence, there is some preliminary evidence that violent
behaviors perpetrated by youths with mental disorders
may sometimes relate to mental health issues, such as
attention deficit/hyperactivity disorder, substance use
disorders, and possibly even some internalizing types
of disorders. To the extent that mental health issues
contribute to youth violence, the youth justice system
has a responsibility to treat and manage psychopathol-
ogy so as to help prevent violence.

Assessment of Mental Health 
Issues in Juvenile Offenders

In 2003, an expert panel including Gail Wasserman
and colleagues developed a consensus statement with
best practice recommendations for assessing mental
health issues among adolescent offenders. The panel
recommended that the assessment process involve
multiple steps. The first step is to screen all adolescent
offenders who are admitted to detention and custody
centers using an evidence-based tool. Ideally, this
screening should occur within 24 hours of the youth
being admitted to the facility and should focus on
issues such as short-term risk of harm to self and oth-
ers, active substance abuse, current medications, and
mental health history.

If a youth is identified as having mental health
needs through this screening process, a more compre-
hensive assessment may be necessary. This compre-
hensive mental health assessment should cover a broad
range of mental health issues, including Axis I disor-
ders and suicidality, and ideally should be conducted

prior to the determination of disposition so as to guide
dispositions and service delivery. Those youths who
are identified as having significant mental health needs
should continue to be reassessed periodically through-
out their detention, as youths’ mental health needs may
change considerably over the course of detention.
Also, to help facilitate youths’ transition back to the
community, Wasserman and colleagues recommend
that secure facilities assess all youths who are prepar-
ing to return to their communities.

A number of jurisdictions have recently made sig-
nificant efforts to implement a mental health screen-
ing process for detained youths. These efforts 
have been advanced by the development of the
Massachusetts Youth Screening Instrument–Version 2
(MAYSI–2) by Thomas Grisso and Richard Barnum.
The MAYSI–2 is a brief self-report mental health
screening tool that has received empirical support. In
2006, this tool was routinely administered in more
than 35 states. A number of other tools may also be
useful in assessing adolescent offenders’ mental
health needs, including more comprehensive instru-
ments, such as the Diagnostic Interview Schedule for
Children–IV (Voice Version).

Despite the progress in the screening process for
adolescent offenders, there are a number of issues that
still need to be addressed. Most jurisdictions do not
routinely reassess youths who are being reintegrated
into the community to ensure that service continues.
In addition, many youth justice staff who screen ado-
lescent offenders are frontline staff, who do not neces-
sarily have adequate training in this area.

Treating and Managing the Mental
Health Needs of Juvenile Offenders

Due to the high cost of providing treatment services for
offenders, the primary focus of research and interven-
tions in the juvenile justice system has traditionally
been on reducing recidivism rather than improving
mental health outcomes. Research regarding treatment
that is specifically aimed at addressing the mental
health needs of juvenile offenders is scarce. However, it
is clear that juvenile offenders do not receive adequate
treatment services for their mental disorders, particu-
larly in the case of minority youths. Less than a quarter
of offenders with mental disorders in the juvenile jus-
tice system receive the services they need.

Recognizing that the juvenile justice system may
not be the optimal setting for youths with mental

Mental Health Needs of Juvenile Offenders———495

M-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 495



health needs, some jurisdictions strive to divert men-
tally ill youths from the youth justice system. At vari-
ous stages after arrest, youths may be referred out to
community-based agencies for counseling or inter-
vention services. Though the focus of diversion pro-
grams has also tended to be on reducing recidivism,
some recent research has examined the impact of
diversion programs as well as other types of programs
on mental health outcomes.

Treatment programs using a “wraparound”
approach, which focuses on strong interagency col-
laboration to address youths’ individualized treatment
needs, have shown reduced emotional problems and
mental health symptoms in referred youths, in addi-
tion to improved social and school functioning, and
reduced rearrest rates. Some preliminary research has
also reported that postrelease treatment services con-
tributed to improved outcomes. Finally, researchers
have found that multisystematic treatment, a leading
treatment for high-risk youths, is associated with
reduced psychiatric symptomatology as well as
decreased recidivism.

As another alternative to the juvenile justice sys-
tem, some jurisdictions have developed specialized
mental health courts and drug courts. While there is
preliminary evidence that juvenile drug courts are
sometimes associated with reduced substance abuse
among adolescent offenders, there is an absence of
research on juvenile mental health courts. Like many
of the treatment options for juvenile offenders, mental
health courts and drug courts are downward exten-
sions of adult treatment strategies. It is important for
these treatment strategies to be empirically investi-
gated for youths as juvenile offenders may experience
unique barriers to treatment not faced by adults.

Furthermore, approaches that have been found to be
effective with youths in community mental health set-
tings may not easily generalize to youths in juvenile
justice settings. For instance, adolescent offenders
have high rates of cognitive deficits, which may inter-
fere with their ability to engage in complex cognitive
processes that are central to some therapeutic modali-
ties. Also, the youth justice system is not an ideal treat-
ment environment. Interventions administered within
the youth justice system are often ordered by the court,
and youths who receive interventions may experience
considerable stigma. As such, adolescent offenders
may be resistant to comply with interventions.

Though research is finally moving from evaluating
criminal outcomes to mental health outcomes, there is

still a dearth of evidence supporting mental health
treatment services for juvenile offenders. Given the
significant mental health needs of adolescent offend-
ers, it is critical that future research continue to inves-
tigate effective strategies to manage and treat mentally
ill adolescent offenders.

Jodi L. Viljoen and Sarah Mordell
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MENTAL ILLNESS AND

THE DEATH PENALTY

Executing mentally ill prisoners has been a controver-
sial topic for decades. The U.S. Supreme Court has
found that such executions are unconstitutional.
Although public opinion is somewhat mixed and
understudied, national societies such as the American
Psychological Association oppose executing the men-
tally ill. The legal system asks mental health profes-
sionals to determine a prisoner’s competency for
execution. Incompetent prisoners can be medicated so
that they can become competent and thus be executed.
Many professionals find this practice unethical.
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In 1986, the U.S. Supreme Court in Ford v.
Wainwright determined that it was unconstitutional to
execute a prisoner who became mentally incompetent
after his conviction. Such an execution was said to
“offend humanity” and violate the country’s “evolving
standards of decency.” Thus, the execution was a vio-
lation of the Eighth Amendment’s prohibition of cruel
and unusual punishment. The “evolving standards”
guideline, set forth by Trop v. Dulles (1958), is gener-
ally measured by factors including the public’s opinion
and existing state legislation. For instance, the Court
considered it relevant that, at the time of the Ford rul-
ing, no state permitted the execution of the mentally ill.
The Court then detailed the common law and histori-
cal evidence indicating that executing the mentally ill
has long been rejected in American society. Finally, the
Court determined that executing the mentally ill serves
no state interest and is not a deterrent to crime. As
such, it is cruel and unusual punishment. More recent
Supreme Court rulings require that defense attorneys
investigate and present evidence that would explain the
defendant’s conduct (e.g., if his or her crime was
related to mental illness) or lead the jury to reject a
death penalty. Thus, the Supreme Court has taken sev-
eral measures to protect mentally ill defendants.

Social science researchers and mental health profes-
sionals have two main roles associated with the execu-
tion of the mentally ill. First, social science researchers
have conducted research and public opinion polls con-
cerning the execution of mentally ill prisoners. Second,
mental health professionals conduct evaluations to
determine a prisoner’s competency for execution.

Social Science Research

Public opinion polls have been used to measure 
the community’s evolving standards of decency.
Community support for execution of the mentally ill
has not been well studied. Generally, support for the
execution of the mentally ill is lower than the level of
support for the death penalty in general. For instance,
a survey published in 2003 revealed that 13% of
respondents favored executing the mentally ill. However,
a 2004 study revealed that 57% of respondents
favored executing prisoners who had become ill while
in prison. This discrepancy may be due to the timing
of the illness: The first study could be interpreted to
measure support for executing prisoners who were ill
at the time of the crime, while the second clearly indi-
cated support for executing prisoners who became ill

after the crime. This latter finding seemingly contrasts
the notion that executing the mentally ill violates the
community’s standards of decency.

Research has also indicated that jurors do not
properly consider mental illness when determining
whether or not a defendant deserves the death
penalty. Although many sentencing statutes list men-
tal illness as a mitigator (i.e., a factor that suggests
that the defendant is not deserving of death), research
shows that evidence of mental illness instead often
leads jurors to sentence the defendant to death.
Furthermore, jurors who support the death penalty
are more likely than opponents to find a mentally ill
defendant guilty and are less likely to believe that the
crime was caused by mental illness. Thus, jurors (and
the public as a whole) express some disfavor toward
mentally ill defendants.

The Role of Mental 
Health Professionals

The legal system relies on mental health professionals
to evaluate defendants for a variety of reasons, includ-
ing making determinations concerning a prisoner’s
suitability for execution. The Supreme Court in Ford
was not specific about the criteria that should be used
in this determination. Incompetency is a legal term
that does not directly translate into psychiatric diag-
noses. Legal incompetency is often interpreted to
mean that the prisoner suffers from severe mental ill-
ness and does not understand the nature of the punish-
ment or why he should suffer it. In general, mental
illnesses that affect competency are schizophrenia,
bipolar disorders, and delusional disorders. Mental ill-
ness, as defined for competency purposes, does not
generally refer to personality disorders.

The execution of mentally ill prisoners presents
mental health professionals with ethical dilemmas.
Ford v. Wainwright prohibits the execution of mentally
ill prisoners; however, it is allowable to medicate pris-
oners so that they become mentally competent. Many
mental health professionals and mental health associ-
ations do not promote treating mentally ill prisoners
so that they may be put to death.

In sum, it is currently unconstitutional to execute
mentally ill prisoners, although it is generally accept-
able to medicate them so that they become competent
to be executed. The Supreme Court has found that the
public’s standards of decency forbid such an execu-
tion, though some public opinion research contradicts
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this finding. Despite the finality of the Supreme Court
ruling, controversy and ethical dilemmas remain.

Monica K. Miller, Jared Chamberlain,
and Jose H. Vargas
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MENTAL RETARDATION

AND THE DEATH PENALTY

The execution of mentally retarded prisoners has
been a controversial topic for decades. The U.S.
Supreme Court has found, in Atkins v. Virginia
(2002), that such executions are unconstitutional; this
decision was partially based on the community’s
evolving standards of decency. The legal system
requires mental health professionals to determine
whether a prisoner is mentally retarded, which is a
difficult and controversial task.

In 1989, the Supreme Court in Penry v. Lynaugh
had determined that the mentally retarded, as a class,
should not be protected from receiving the death
penalty. Instead, defendants’ mental status should be
considered on a case-by-case basis, with individual
factors determining whether each defendant is eligible
for the death penalty. The Court found that individu-
als with mental retardation vary greatly in their capac-
ity and culpability; thus, a blanket exclusion was not
appropriate. After the Penry decision, many states

enacted new statutes or adapted their existing death
penalty statutes to exempt the mentally retarded.

In 2002, the Supreme Court reversed itself in
Atkins v. Virginia. The Court determined that the exe-
cution of mentally retarded prisoners was a violation
of the Eighth Amendment’s prohibition of cruel and
unusual punishment. They relied heavily on evidence
that the majority of states’ statutes forbid the execu-
tion of the mentally retarded. Even those states that
still permitted such executions had not carried out an
execution of a mentally retarded prisoner in the pre-
ceding years.

In addition, the Atkins court found it significant
that the execution of the mentally retarded was
opposed by professional organizations, including 
the American Psychological Association and the
American Association on Mental Retardation (AAMR).
The AAMR’s amicus brief presented the results of 27
opinion polls; results of these polls varied but revealed
that 56% to 84% of respondents indicated disfavor
with the executions of the mentally retarded. No poll
found more than 32% support for execution, no 
matter how the question was worded. This accumula-
tion of data indicated that the execution of men-
tally retarded prisoners violated the community’s
“evolving standards of decency” as set forth in Trop v.
Dulles (1958).

Since the Atkins decision, state courts have strug-
gled with defining mental retardation and determining
what burden of proof (e.g., clear and convincing evi-
dence) is needed to prove that a defendant is mentally
retarded. Courts have also disagreed on whether the
burden of proving mental retardation should fall on
the defendant or the state.

Psychologists and researchers have two main roles
associated with the execution of the mentally retarded.
First, social science researchers have conducted pub-
lic opinion polls concerning the execution of mentally
retarded prisoners. Second, mental health profession-
als regularly conduct evaluations to determine a
defendant’s level of mental retardation.

Public Opinion Research

The Atkins court found that public opinion opposed
executing the mentally retarded. Psychologists con-
firmed this conclusion both before and after the pun-
ishment was determined to be unconstitutional. In the
years after the Penry decision many polls were con-
ducted, with most finding that the level of support for
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executing the mentally retarded was in the 20% to
30% range. More recently, surveys published in 2003
and 2004 found that the rates of support for execution
of the mentally retarded were 12.5% and 29%, respec-
tively. In general, these polls confirm the Court’s find-
ing that such executions violate the community’s
“evolving standards.”

The Role of Mental 
Health Professionals

The Atkins court determined that the mentally
retarded suffer from cognitive, behavioral, and voli-
tional impairments that affect their impulse control.
As a result, the death penalty is less likely to be a
deterrent. Furthermore, mentally retarded individuals
are less culpable and thus do not deserve harsh treat-
ment. The Court relied on clinical definitions of men-
tal retardation when identifying three criteria that
determine the existence of mental retardation: subav-
erage IQ, poor adaptive skills, and onset of symptoms
before the age of 18.

The legal system requires mental health profes-
sionals to conduct evaluations to determine a defen-
dant’s level of impairment and mental retardation.
This is not an easy task, as mental retardation is dif-
ficult to identify. Mental health professionals gener-
ally measure IQ, processing ability, decision-making
ability, impulse control, and adaptive functioning.
Critics question whether such tests should be used to
make life-or-death decisions because of their inherent
limitations. For instance, a defendant’s score on an
IQ test is considered a major factor in determining
whether he is mentally retarded. However, “intelli-
gence” is a subjective, multifaceted construct without
a standard test. Instead, an examiner constructs a
unique test for each defendant. Thus, two examiners
would likely create two different tests that could pro-
duce two different scores. IQ tests have been criti-
cized for many reasons, including their lack of
test-retest reliability. Because mental retardation is
such an elusive construct, some trials become battles
of the experts to determine whether or not a person is
mentally retarded.

To complicate things further, there is no uniform
legal definition for mental retardation. Each state can
determine its own standard, which can be a subjective
endeavor. For example, states differ on the IQ score that
indicates mental retardation. Some critics note that,
because of varying standards, a defendant who fits the

criteria for mental retardation in one state would not do
so in another state.

In sum, the Supreme Court has found that the pub-
lic’s standards of decency forbid the execution of
mentally retarded prisoners, an assertion supported by
a great deal of research. Despite the Supreme Court
ruling, the assessment of the mentally retarded comes
with controversy.

Monica K. Miller, Alayna Jehle,
and H. Lyssette Chavez
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MILD TRAUMATIC BRAIN

INJURY, ASSESSMENT OF

An uncomplicated mild traumatic brain injury (mTBI)
is traumatic brain injury in which there is a brief loss
of consciousness, brief posttraumatic amnesia, or an
alteration of mental status (e.g., feeling dazed) with-
out evidence of neurological damage. Physical, cogni-
tive, and psychological symptoms are common in the
days and weeks immediately following the injury, but
these resolve naturally within a few months in the vast
majority of patients. A relatively small number of
patients show continued symptoms, which can be 
due to a range of other issues besides the mTBI.
Psychological evaluation of these patients should
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include an assessment of cognitive and emotional
functioning, as well as effort or motivation. Because
these patients are commonly seen in forensic evalua-
tions, where malingering is more likely, specific cog-
nitive tests of effort should be administered. Symptom
exaggeration or suboptimal performance can also be
assessed on measures of emotional functioning.

Nature, Symptoms, and 
Outcomes From mTBI

Mild traumatic brain injury is a trauma to the brain
that results in a brief loss of consciousness; a loss of
memory for events immediately before or after the
event, but not greater than 24 hours; or an alteration in
mental status (e.g., feeling dazed, disoriented, or 
confused). When evaluated immediately postinjury,
mTBIs are characterized by a high Glasgow Coma
Scale score (between 13 and 15), which is a measure
of the ability to follow eye-opening, motor-response,
and verbal-response commands. When these injury
characteristics are present, and there is no evidence of
neurological damage, such as hemorrhage or contu-
sion on neuroimaging (e.g., CT or MRI scan) of the
brain, the mTBI is considered to be uncomplicated. A
mild complicated TBI has not only a similarly short
loss of consciousness and posttraumatic amnesia but
also evidence of brain damage on neuroimaging (e.g.,
skull fracture), thus making it a more severe injury.
Uncomplicated mTBIs can be contrasted with moder-
ate or severe TBIs in which loss of consciousness and
posttraumatic amnesia are significantly longer, typi-
cally measured in days or weeks, and are often accom-
panied by neuroimaging evidence of brain damage.

Common causes of mTBIs include the head being
struck by an object, the head striking an object, or the
brain undergoing an acceleration/deceleration move-
ment, or whiplash, without direct external trauma to the
head. The latter injury is common in motor vehicle
accidents. The term mTBI is synonymous with concus-
sion, with the latter term often used to describe the
injury in athletics. These can be graded on their level of
severity and are most common in contact sports such as
football and hockey. Of the different levels of brain
injury severity, mTBIs are by far the most common,
accounting for more than 75% of all TBIs.

Common symptoms in the initial days and weeks
post-mTBI can include a range of physical, cognitive,
and psychological changes. Common physical symp-
toms include headache, nausea, vomiting, dizziness,

blurred vision, and sleep disturbance; common cogni-
tive deficits include attention and memory deficits.
Psychologically, symptoms such as anxiety, irritabil-
ity, or depression may be present. Depending on
severity, these symptoms can interfere with an indi-
vidual’s ability to function effectively. These acute
symptoms are due to temporary dysfunction of the
brain, such as metabolic changes, diminished cerebral
blood flow, and impaired neurotransmission sec-
ondary to the injury. Although most neurons recover,
a small number of neurons may degenerate and die.
Nevertheless, the brain tends to recover quite quickly
and naturally in an uncomplicated mTBI and there is
typically significant improvement in symptoms within
the first few days postinjury. Moreover, research has
demonstrated that the vast majority of individuals are
essentially symptom free and return to baseline levels
of functioning within a few days to weeks, and some-
times a few months, after their injury. Recovery in
athletes tends to be even more rapid, as these individ-
uals are often highly motivated to recover and return
to play. Nevertheless, a small number of individuals,
fewer than approximately 5%, have prolonged and, at
times, disabling symptoms postinjury that present a
more complex clinical picture. Historically, various
terms have been used to describe these patients, but
today they are typically diagnosed with postconcus-
sion syndrome. Not surprisingly, these individuals
tend to seek continued psychological and medical
treatment and may seek legal redress for their injury.

There is controversy about individuals with poor
outcomes after uncomplicated mTBI and the cause of
their persisting symptoms. While some have argued
that these symptoms may be due to undetected and
persisting brain abnormalities, most clinicians and
researchers argue that other factors besides mTBI must
be considered. For instance, many of these patients are
in litigation and thus have external incentives to com-
plain of persisting symptoms, even years after injury.
Research has also demonstrated that those individuals
who have had previous psychological or neurological
problems or other life stressors tend to recover more
poorly. Older age does not appear to be a risk factor for
poor outcome after a single mTBI, although this is
controversial, and the impact of repeated mTBIs and
age (i.e., NFL players or boxers) may increase the
chances of developing dementia in later life. Clearly,
ongoing psychological or substance abuse postinjury,
medical or pain complications from other injuries sus-
tained in the accident (e.g., orthopedic), or additional
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mTBIs (more likely in an athlete) can prolong and
complicate recovery. It should be noted that recovery
is slower after more severe TBIs, including compli-
cated mTBIs, and some individuals may suffer persist-
ing symptoms that impair social and occupational
functioning. What is expected, however, is that the vast
majority of individuals who suffer mTBI will com-
pletely recover and have no persistent difficulties
attributable to the injury.

Psychological Evaluation of mTBI

For an individual who has sustained an mTBI, the pur-
pose of a psychological evaluation varies. Some evalua-
tions may be within days or a few weeks after an
accident, in the context of seeking assistance with man-
agement of cognitive and behavioral symptoms, whereas
others may be years later in the context of a personal
injury lawsuit seeking recompense for the injury. In these
latter cases, it is unlikely that any observed deficits
would be due to the direct effects of the mTBI, and other
causes for these should be explored. In athletics, a series
of brief evaluations, with cognitive testing typically done
via computerized assessment, may be performed to assist
in return-to-play decisions.

The clinical evaluation of the individual who has
suffered an mTBI typically includes the following:
review of available psychological and/or medical
records, clinical interview with the patient, neuropsy-
chological or cognitive testing, and psychological test-
ing. Each of these is briefly described below. When
reviewing medical records, psychologists seek to obtain
as much information as possible about the nature and
extent of the injury, such as how the individual behaved
immediately after injury, whether there is any docu-
mented loss of consciousness, and whether there is any
posttraumatic amnesia. In addition, it is useful to know
if the individual suffered other injuries in the accident,
such as orthopedic injuries, which might affect out-
come. If possible, medical records predating the injury
can be obtained to determine if the individual had pre-
existing medical or psychological problems, such as
learning disabilities or perhaps a seizure disorder that
might affect recovery. The clinical interview with the
patient should focus on the nature and extent of the
injury, as well as the symptoms, including cognitive,
behavioral, and psychological, that the patient is cur-
rently experiencing. How such symptoms are interfer-
ing with the patient’s daily life is important. In addition
to such injury information, the clinical interview should

address the following: medical and psychiatric history,
prescribed medications, neurological history such as
previous TBIs or learning disabilities, substance abuse,
current stressors in addition to the injury, occupation
and social functioning, and litigation status. In such 
an interview, it is important to attempt to rule out 
alternative causes for the symptoms the person is expe-
riencing. For instance, complaints for difficulty concen-
trating post-mTBI may not be due to the injury per se
but to a preexisting anxiety disorder.

Because of the symptoms described above, evalua-
tion of the mTBI patient typically includes both 
neuropsychological and psychological testing. Neu-
ropsychological testing should include use of 
well-normed and psychometrically sound tests with
established reliability and validity. A battery of tests
should evaluate, at minimum, intelligence (e.g., Wechsler
Adult Intelligence Test–III), learning and memory (e.g.,
California Verbal Learning Test–II), attention (e.g.,
Conners’ Continuous Performance Test), visuospatial
processing (e.g., Judgment of Line Orientation), and
executive functioning (e.g., Wisconsin Card Sorting
Test). Other cognitive domains may need to be
assessed, including academic (e.g., Wide Range
Achievement Test) and sensory-motor functioning
(e.g., Finger Tapping Test), depending on the nature of
the referral and patient complaints.

In addition to evaluating specific areas of cognitive
functioning, it is important to evaluate the patient’s
effort or motivation, which may be suspect, particu-
larly in a forensic setting where there may be motive
for performing poorly (e.g., getting a larger monetary
settlement in a personal injury case or evading respon-
sibility in a criminal trial). If this is not done, impaired
cognitive performances may erroneously be attributed
to the mTBI and not to a patient’s poor effort. When
patients exert poor effort consciously for external
reward, this is termed malingering. Psychologists have
recently developed multiple cognitive tests to detect
malingering or poor effort that are efficient and accu-
rate. For instance, one commonly used test requires
patients to learn multiple word pairs (which appears
difficult) and then to recognize each of the words on
separate trials when a distractor word is presented.
Because the word pairs are so obvious (e.g., grass-
green), this test is actually quiet easy, and individuals
with serious neurological disorder or mental retardation
perform well on it. A poor performance in an individ-
ual with mTBI is suspicious for poor effort, and 
performance on other cognitive testing is thus of 
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questionable validity. In addition to other tests
designed to detect poor effort only, it can be detected
on cognitive tests for which built-in validity detectors
have been developed. Poor effort or malingering is also
suspect when a patient does not cooperate with testing,
performs inconsistently across similar tests (e.g., ver-
bal memory), endorses symptoms inconsistent with the
alleged injury, and presents during the interview in a
manner inconsistent with testing (e.g., demonstrates
good recall when queried about recent personal events,
but poor performance on memory testing).

In addition to cognitive testing, psychological test-
ing is also recommended in mTBI to evaluate the
nature and severity of psychological involvement.
Commonly used tests include the Minnesota Multiphasic
Personality Inventory–2 and the Personality Assessment
Inventory. These lengthy self-report tests evaluate a
range of clinical complaints, such as mood, personality,
and behavioral disturbance, as well as patient response
variables. These latter variables evaluate whether a
patient responded honestly and consistently to the items
or whether he overreported symptoms (i.e., presented
himself negatively) or underreported symptoms (i.e.,
presented himself positively). Within the forensic 
evaluation, overreporting symptoms are much more
common in mTBI, as patients seek to emphasize expe-
rienced symptoms. It is thus important that whatever
measure of personality is used, it includes a measure of
patient response style. Unfortunately, the existing mea-
sures of postconcussive symptoms, which might be
ideal for evaluation of an mTBI patient, typically do not
include such measures.

George J. Demakis
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MILLER FORENSIC ASSESSMENT

OF SYMPTOMS TEST (M–FAST)

The Miller Forensic Assessment of Symptoms Test
(M–FAST) is a screening measure for the detection of
feigned, or malingered, mental illness. The M–FAST
may be used in psychological evaluations of an adult
who might be attempting to fake a psychiatric disor-
der. Because of the reported prevalence of malinger-
ing and difficulty of accurate detection through
clinical judgment, many researchers and clinicians
have suggested routine formal assessment of malin-
gering in most evaluations. Although there are other,
more lengthy, assessment measures for malingering
detection, the M–FAST was developed to provide the
evaluator with a brief screening tool.

Psychologists are often asked to provide an eval-
uation of criminal defendants to determine if they are
competent to stand trial (CST) or to evaluate defen-
dants pleading not guilty by reason of insanity
(NGRI). Although most individuals who are found
not CST or NGRI do have a severe mental illness, a
percentage will attempt to fake mental illness for
trial postponement or to be sent to a hospital rather
than prison. There are other evaluations, such as dis-
ability assessments or psychological evaluations
with correctional inmates, where malingering is rou-
tinely assessed. In these types of evaluations, malin-
gering is often formally assessed with an instrument
developed specifically to detect the faking of mental
illness. The M–FAST is often used in these evalua-
tions to screen the individual being evaluated for
malingering. If malingering is suggested by the
M–FAST results, further evaluation of feigning is
carried out.

Description and Structure

The M–FAST is a 25-item structured interview that can
be administered in approximately 5 to 10 minutes. The
measure may be more viable than other instruments in
several situations because of its interview format (e.g.,
reading level of the test taker is irrelevant) and its brief
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administration time. The M–FAST items were
developed to represent the following response styles/
strategies that have been validated for identifying
malingered psychiatric symptoms: Reported versus
Observed Symptoms, Extreme Symptoms, Rare
Combinations, Unusual Hallucinations, Unusual
Symptom Course, Negative Image, and Suggestibility.
The M–FAST includes items that represent these detec-
tion strategies along with items that reflect actual
symptoms of mental illness.

Since the M–FAST items were developed to oper-
ationally measure several strategies for malingering
detection, the factor structure has been examined. Two
principal component analyses were performed on the
nonclinical and clinical M–FAST development sam-
ples. Examination of the scree plots suggested one
primary “malingering” factor in both samples
accounting for 55% (nonclinical) and 49% (clinical)
of the variance. The factor structure of the M–FAST
has been tested independently from the development
samples by exploratory and confirmatory factor
analysis. Similar to the initial factor findings, the lat-
est analyses indicate that the M–FAST is found best to
represent a single, dominant factor.

Reliability

The M–FAST was developed at a forensic hospital
with patients who were either found NGRI or incom-
petent to stand trial. The initial reliability (or consis-
tency) of the M–FAST was assessed in several ways.
The test-retest reliability, given an average of 2 weeks
apart, and the internal consistency of M–FAST items
were both reported to be high at .92. A third analysis
assessed interrater reliability by comparing scores of
different M–FAST interview raters. An interclass cor-
relation coefficient, using two-way random effects
model with consistency reported, was calculated and
found to be high at 99.6. Several independent studies
since the development of the M–FAST have indicated
that the M–FAST is highly reliability; M–FAST inter-
nal consistency ranging from .90 to .92, scale (or strat-
egy) internal consistency ranging from .53 to .82, and
interrater reliability found to be 1.0.

Validity

The primary goal for M–FAST validation was to
demonstrate criterion, convergent, and discriminant
validity of the instrument. The diagnostic efficacy of
the M–FAST for identifying malingered mental illness

was also examined. Initial validation of the measure
was demonstrated by significant, positive relationships
found between the M–FAST and other validated
instruments and scales designed to assess for response
style and/or malingered mental illness. These initial
studies included forensic patients who were incompe-
tent to stand trial or NGRI and a group of civil outpa-
tients being evaluated for mental illness disability
status. In all the samples the M–FAST effectively dis-
criminated between bona fide psychiatric patients and
those who were found to be faking mental illness for
secondary gain.

Since its development, the M–FAST has been
examined for validity and diagnostic efficacy with
several different samples including civil psychiatric
inpatients, imprisoned offenders being assessed for
psychiatric services, and additional samples of foren-
sic inpatients being assessed for CST. In all these sam-
ples, the M–FAST was found to be valid and to
effectively differentiate those individuals who were
malingering from those who were bona fide psychi-
atric patients. The use of the M–FAST to detect diag-
nostic-specific malingering has also been examined.
In these studies, the M–FAST has been found to be an
effective screen when an individual is attempting to
malinger the specific disorders of posttraumatic stress
disorder, schizophrenia, major depressive disorder,
and bipolar disorder.

Holly A. Miller

See also Competency to Stand Trial; Forensic Assessment;
Malingering
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MILLON CLINICAL MULTIAXIAL

INVENTORY–III (MCMI–III)

The Millon Clinical Multiaxial Inventory–III (MCMI–III)
is a 175-item self-report inventory designed to assess
personality characteristic and psychopathology. It has
4 validity scales, 11 clinical personality pattern scales,
and 3 severe clinical syndrome scales. Although not
originally validated in forensic populations, and in
spite of limited research with forensic subjects, it is
increasingly being used in forensic practice. Extensive
changes were made in the development of the
MCMI–III, limiting the applicability of the research
results from prior MCMI versions.

Detection of malingering, denial, and random
responding and diagnostic accuracy are critical issues
that are relevant to the forensic applicability of the
MCMI–III. A number of issues have implications for
use of the MCMI–III in forensic assessment, including
poor detection of malingering and denial, interpretation
of potentially random protocols, and a significant con-
troversy regarding diagnostic accuracy. The existence
of all these issues is likely to result in vigorous chal-
lenges to expert testimony based on the MCMI–III
because the instrument does not meet the criteria estab-
lished in Daubert v. Merrell Dow Pharmaceuticals
(1993), which require an evaluation of the error rate of
assessment methods on which experts rely.

Malingering, Denial, Random
Responding, and the MCMI–III

More research is needed before firm conclusions can
be drawn regarding the ability of the MCMI–III to
detect malingering and denial. The extant research
suggests only moderate accuracy, and there are no
studies that use known groups designs with forensic
populations. Mike Schoenberg and colleagues in 2003
compared students simulating psychiatric disorder
with psychiatric patients and found a sensitivity of
58.5% and 51.9% for a Scale Z and Scale X, respec-
tively. Positive predictive power was 55.6% and
66.3% for X and Z, respectively. They concluded that
“the MCMI–III modifier indices were of minimal
clinical utility in distinguishing college student malin-
gerers from bona fide psychiatric patients.” Somewhat
better results, with higher accuracy in detecting
malingering, were reported by Scott Daubert and

April Metzler, who compared two groups of psychi-
atric patients, one instructed to malinger and one
instructed to respond honestly. In a separate study by
Schoenberg and colleagues, an attempt was made to
develop a discriminant equation to detect malingering.
They found some improvement in detecting malinger-
ing. However, research with other instruments by
Richard Rogers’s group and Kucharski and colleagues
has shown that the accuracy of discriminant equations
developed via simulation designs decreases to near-
chance levels when applied to actual forensic popula-
tions. The results of a study by Richard Charter and
Michael Lopez demonstrated that more than 50% of
those responding randomly, using the VI > 1 criterion
recommended in the MCMI–III manual, would be
viewed as interpretable protocols. Failing to exclude
random protocols potentially confounds the research
on malingering and diagnostic accuracy and in clini-
cal practice is likely to inappropriately characterize
random responders as pathological.

Diagnostic Accuracy of the MCMI–III

Probably the most difficult issue confronting the
MCMI–III is the current controversy regarding diag-
nostic accuracy. Two validity studies conducted by the
test author in 1994 and 1997 and reanalyses of the
data from these studies make up the findings on diag-
nostic accuracy. A reanalysis of the 1994 database, by
Richard Rogers and colleagues, demonstrated that the
convergent validities of the personality scales was
“disconcertingly low ranging from .07 to .31” and that
the “discriminant correlations were higher than the
convergent validities.” These findings are consistent
with other studies conducted by Paul Retzlaff. Frank
Dyer and Joseph McCann argued that the Rogers and
colleagues study was flawed due to selection of poor
criterion measures and use of data from the 1994 
validation study, where there were obvious deficien-
cies in the diagnostic criterion. The 1997 validation
study attempted to address this limitation by including
a Diagnostic and Statistical Manual of Mental
Disorders (fourth edition; DSM-IV) of the American
Psychiatric Association criterion guide for diagnosis.
Louis Hsu reanalyzed both the 1994 and 1997 data
and found marked improvement in the diagnostic
accuracy for the 1997 data. However, serious method-
ological flaws including criterion contamination, con-
firmatory bias, and availability heuristics led him to
conclude that the results potentially overpredict the
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diagnostic accuracy of the MCMI–III. Noteworthy in
the discussion of the diagnostic accuracy is the lack of
any information regarding the accuracy of the Thought
Disorder scale, a scale particularly relevant to crimi-
nal forensic practice.

Applicability and 
Admissibility of the MCMI–III

The research to date suggests that the MCMI–III has
significant limitations for forensic practice in terms of
its ability to detect malingering and denial. Use of the
recommended VI > 1 criterion is likely to result in
inappropriate inclusion of random protocols in past
research studies and clinical interpretation of proto-
cols of questionable validity. The diagnostic accuracy
controversy remains an issue owing to methodologi-
cal flaws in the validation studies. The diagnostic
accuracy of the MCMI–III in the identification of Axis
I disorders is particularly underresearched. These are
important issues that must be considered in selecting
an assessment instrument not only from the perspec-
tive of the best measure for the forensic task but also
for the effect it will have on court proceedings, includ-
ing Daubert challenges to admissibility. One would
be wise to heed Robert Craig’s advice that a thorough
knowledge of the research supporting the test’s
applicability and limitations will best serve the inter-
ests of the client. In this regard, the paucity of studies
involving forensic populations; poor detection of
malingering, denial, and random responding; and the
diagnostic accuracy controversy are important issues
to be aware of. Experts are in agreement that the use
of the computer-generated report for the MCMI–III is
inappropriate because the sensitivity for detecting
pathology was artificially increased, resulting in over-
pathologizing of the respondent. All these issues need
to be resolved before the MCMI–III can be considered
a useful measure in forensic practice.

L. Thomas Kucharski and Joseph Toomey

See also Forensic Assessment; Malingering

Further Readings

Craig, R. J. (1999). Testimony based on the Millon Clinical
Multiaxial Inventory: Review, commentary, and
guidelines. Journal of Personality Assessment,
73, 290–304.

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993).

Dyer, F. J., & McCann, J. T. (2000). The Millon Clinical
Inventories, research criteria of their forensic application,
and the Daubert criteria. Law and Human Behavior,
24, 487–497.

Rogers, R., Salekin, R. T., & Sewell, K. W. (1999). Validation
of the Millon Clinical Muliaxial Inventory for Axis II
disorders: Does it meet the Daubert standard. Law and
Human Behavior, 23, 425–443.

MINNESOTA MULTIPHASIC

PERSONALITY INVENTORY–2
(MMPI–2)

The original Minnesota Multiphasic Personality
Inventory (MMPI) and its successor have been recog-
nized as the most widely used and researched objec-
tive clinical personality inventories. Using 567
true-false items, the MMPI–2 assesses a diverse range
of personality characteristics; symptoms of psy-
chopathology; and patterns of behavior, attitudes, and
concerns. First published in 1942 and revised in 1989,
the instrument yields a wealth of clinical data and is
used across multiple clinical and medical settings, for
employment screening and selection, and in a variety
of forensic situations.

The test includes multiple validity indices, assess-
ing test-taking attitudes and approach; 10 basic,
numbered clinical scales (1 = Hypochondriasis, 2 =
Depression, 3 = Hysteria, 4 = Psychopathic Deviate,
5 = Masculinity-Femininity, 6 = Paranoia, 7 =
Psychasthenia, 8 = Schizophrenia, 9 = Hypomania, 0 =
Social Introversion, with all but scales 5 and 0 consid-
ered core clinical scales) and their subscales; as well as
more than five dozen content scales (e.g., Antisocial
Practices, Anxiety), content component scales (e.g.,
Negative Treatment Indicators: Low Motivation),
personality psychopathology trait scales (e.g., Aggres-
siveness, Negative Emotionality/Neuroticism), and
supplementary scales (e.g., Addiction Potential,
Overcontrolled-Hostility).

Raw scores on these scales are transformed to
norm-based T-scores (mean = 50, standard deviation
= 10) to enhance the interpretability of results.
Scales with a T-score of 65 or greater are considered
clinically significant. In addition to interpretive
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material linked with individual scale and subscale
scores, considerable research has identified and sup-
ported descriptions associated with particular pat-
terns of elevations, known as code types, reflecting
the 1 to 3 most elevated clinical scales and their
combinations. As Roger Greene emphasizes, these
descriptions are probabilistic statements based on
modal patterns and, as such, do not necessarily
describe individuals obtaining a specific code.
Nevertheless, they provide potentially useful infor-
mation about problem areas, personality types and
correlates, and treatment implications.

History and Development

The MMPI is an empirically derived test. Through 
a multistep process, Starke Hathaway and J. C.
McKinley developed the original MMPI by selecting
items for inclusion that discriminated a criterion
group (i.e., those with a given clinical diagnosis) and
comparison groups (i.e., nonpatient normative groups
and those with other diagnoses). After decades of use,
the need for restandardization became clear. As James
Butcher and colleagues, Greene, and others have
described, several factors underscored the need to
revise the MMPI, including the need for current
norms, a larger and more nationally representative
normative sample that appropriately included ethnic
and racial minorities, and updated item content. Those
involved in the restandardization took steps to main-
tain continuity between the MMPI and its revision so
that the extant research would not be made obsolete.
As Gary Groth-Marnat notes, although some differ-
ences have been detected, research has largely sup-
ported comparability in findings for the two versions;
the MMPI–2 seems to describe the same types of
characteristics and behaviors as the MMPI.

Psychometric Properties

In light of the complex issues involving the MMPI–2’s
reliability (many relating to the initial version’s con-
struction), the reader is referred to the readings below
for discussions of the test’s development and psycho-
metrics. A substantial body of research has supported
the conclusion that, with some exceptions, its scales
evidence moderate levels of internal consistency and
stability over time. Thousands of studies have attested
to the test’s validity and the meanings of scale and
code type descriptions, as well as the incremental

validity obtained when using the MMPI–2 in an
assessment.

Recent Refinements

In an attempt to address issues related to item overlap
across the clinical scales and conceptual heterogeneity
(i.e., multidimensionality) within them, Auke Tellegen
and colleagues published the Restructured Clinical
(RC) Scales in 2003. First, they developed a Demoral-
ization scale, thought to represent much of the com-
mon “affective” variance shared across the core
clinical scales. Subsequent steps were designed to
yield scales assessing distinct constructs and resulted
in the following: Somatic Complaints, Low Positive
Emotions, Cynicism, Antisocial Behavior, Ideas of
Persecution, Dysfunctional Negative Emotions, Aberrant
Experiences, and Hypomanic Activation. Tellegen and
colleagues reported that the RC scales have compara-
ble or greater internal consistencies than the clinical
scales, improved discriminant validity, and equivalent
or improved convergent validity. They concluded that
the RC scales predicted variables linked conceptually
to the scales’ core constructs at least as well as and, in
some cases, better than the original clinical scales.
Leonard Simms and colleagues further documented
the increased measurement efficiency of the RC scales,
reporting that they were less intercorrelated, related
more clearly to measures of personality and psy-
chopathology, and had greater incremental utility than
the clinical scales.

Assets and Limitations

Groth-Marnat cogently summarizes the MMPI–2’s
limitations as well as its assets. As he details, issues
related to scale construction (i.e., item overlap; high
intercorrelations among scales; clinical scale content
reflecting multidimensional variables that, in some
cases, lack clear definition) are frequently highlighted
shortcomings that impact psychometrics and raise
interpretive challenges. Numerous authors have also
pointed out that the clinical scale names are mislead-
ing or confusing because they reflect traditional diag-
nostic categories (e.g., Schizophrenia) or outdated
terms (e.g., Hysteria), and their content does not trans-
late directly to current disorder classification systems.
In that vein, he points out that although the test was ini-
tially intended as a means of differential diagnoses,
it does not provide diagnoses, and research has not
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supported its utility as a direct diagnostic tool; rather,
it contributes information to assist diagnostic formula-
tions and allows for enhanced understanding of symp-
toms. Other limitations include the test’s length and
the fact that although multiple demographic variables
(e.g., age, ethnicity, education) may impact interpreta-
tion, the onus is on the test user to take such factors
into account. Finally, research suggests that moderate
scale elevations must be interpreted with caution.

Despite these limitations, numerous advantages
lend credence to the MMPI–2’s wide use. Indeed,
Groth-Marnat deems its popularity and familiarity
assets. In fact, the test has been translated into more
than 50 languages and has multiple studies support-
ing its use in other cultures. The MMPI–2’s extensive
research base, detailing the validity of profile
descriptors and scale correlates, contributes to this
popularity and has been labeled by Groth-Marnat and
others as the test’s strongest asset. Furthermore, the
test’s multiple validity indices aid the detection of
response sets or attempts to over- or underreport psy-
chological difficulties. Consequently, in addition to
its standard clinical use, the MMPI–2 can play a role
in “gatekeeping” assessments, such as required psy-
chiatric evaluations, employment screenings, or court
proceedings.

The MMPI–2 offers substantive value for profes-
sionals. Administration is straightforward and may be
done via pencil and paper or computer software, and
computer scoring and interpretation options are also
available. If stamina or time is a concern, the MMPI–2
offers the option of a shorter version that still allows
for interpretation of clinical scales and code types.
With its revision and restandardization, the introduc-
tion of new scales and indices, and the development of
the RC scales, the test also continues to evolve to meet
practical needs.

Ryan P. Kilmer and George J. Demakis

See also Minnesota Multiphasic Personality Inventory–2
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MINNESOTA MULTIPHASIC

PERSONALITY INVENTORY–2
(MMPI–2) VALIDITY SCALES

A strength of the Minnesota Multiphasic Personality
Inventory–2 (MMPI–2) is its multiple indicators regard-
ing an examinee’s approach to the test. Ideally, exami-
nees answer all questions, respond consistently, and do
not distort test findings by overreporting or underre-
porting experienced psychopathology. However, some
individuals may approach the test in a manner that devi-
ates from this optimal scenario, and MMPI–2 profiles
can be interpreted with confidence only when these
issues have been addressed. Overall, the MMPI–2’s
measures of test-taking approach and validity may
qualify clinical findings or lend credence to interpreta-
tions yielded by the test in multiple situations, particu-
larly in forensic situations such as criminal proceedings
as well as in gatekeeping evaluations (e.g., child cus-
tody assessments), in which examinees may have moti-
vation to modify their clinical presentation. The most
commonly used validity measures include the L (Lie),
K (Correction), and F (Infrequency) scales.

A first step in assessing response validity involves
evaluating the Cannot Say scale, which indicates the
number of unanswered items or items answered both
true and false. A high number of such items renders a
profile invalid and may suggest that the examinee per-
ceived the items as irrelevant, was uncooperative, was
defensive or indecisive, or could not understand the
items. Second, to assess response consistency, the
Variable Response Inconsistency (VRIN) and True
Response Inconsistency (TRIN) scales are evaluated.
VRIN measures the degree to which the examinee
responded consistently to items similar in content,
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with logically inconsistent responses of particular
note. Though some inconsistent responding is not
unusual, high levels suggest that the examinee may
have responded randomly or had reading comprehen-
sion difficulties or had been confused, careless, unco-
operative, or overtly psychotic. TRIN offers additional
information about response sets or styles that may
affect the profile, measuring the degree to which the
examinee responded inconsistently by endorsing
items similar in content, but phrased as opposites, as
both true or as both false. High scores indicate a ten-
dency to yea-say (i.e., endorse many items as true),
and low scores indicate a tendency to nay-say (i.e.,
endorse many items as false).

Third, the extent to which the examinee accurately
self-described symptoms and did not over- or underre-
port psychopathology is evaluated. Underreporting is
more common in personnel, presurgical, or child cus-
tody evaluations, whereas overreporting is more com-
mon in personal injury or criminal evaluations.
Several scales provide information about possible
overreporting or symptom exaggeration. The F
(Infrequency) scale includes items selected to detect
unusual or atypical responses. Reflecting bizarre sen-
sations, strange thoughts, and peculiar experiences,
they were answered in the deviant direction by no
more than 10% of an early subsample of the norma-
tive sample. There are several possible interpretations
for elevations on this scale including malingering,
random responding, or expressing a “cry for help.”
Though different in content relative to F, the Fb
(Infrequency-Back) scale is similar in purpose and
format, consisting of items at the end of the test, so
that response style can be evaluated throughout 
the entire administration. The F(p) (Infrequency-
Psychopathology) scale consists of items that no more
than 20% of two samples of psychiatric inpatients, as
well as a normative sample, was endorsed in a deviant
direction; it was developed to detect malingering in
settings with high base rates of serious psychopathol-
ogy. The FBS (Fake Bad Scale) consists of items
infrequently endorsed by personal injury litigants that
tap somatic rather than psychiatric symptoms. High
elevations of these scales invalidate an MMPI–2 pro-
file and may indicate confusion or reading problems,
random responding, severe psychopathology, symp-
tom exaggeration, or malingering. In all, if an overre-
porting scale is elevated, it is likely the examinee
responded in a manner that exaggerated impressions
of experienced psychopathology.

The two primary scales designed to detect underre-
porting of psychopathology are the L (Lie) and K
(Correction) scales. The L scale includes items
selected to identify examinees who are trying to avoid
answering items honestly so as to create an overly
positive impression. Because many L scale items are
obvious, elevations indicate that the examinee is
engaging in a psychologically unsophisticated and
naive attempt to portray himself or herself as possess-
ing high moral value, without even minor personal
flaws or shortcomings that most individuals would
endorse on a self-report test. Poor insight and denial
of problems are likely in these individuals. K scale
items were selected to assist in identifying individuals
who displayed significant psychopathology yet had
profiles within the normal range. Because such defen-
sive responding masks experienced symptoms, several
clinical scales (e.g., Schizophrenia) are corrected for
K scale scores. K scale elevations may indicate that an
examinee was being defensive, has poor insight, and
may be seeking to maintain a façade of adequacy and
control without admitting to problems or weaknesses.
As compared with L, the K scale assesses more
sophisticated and subtle defensive responding. In
addition to the L and K scales, the Wiggins’ Social
Desirability Scale, with items assessing self-confidence,
social skills, and effective decision making, evaluates
the degree to which examinees present themselves in
a positive and socially desirable fashion. A similar
scale, the Superlative scale, evaluates the degree to
which individuals present themselves in a superlative
or highly virtuous fashion, while denying problems.
As with L and K, elevations on these scales may rep-
resent defensiveness, impression management, or
poor insight or awareness into one’s behavior. Overall,
if an underreporting scale is elevated, it is likely the
examinee approached other items in a manner that
attempted to present the most favorable self-image
and deny psychological difficulties.

In addition to specific measures of over- and under-
reporting, test users can examine various configura-
tions and interrelations of the L, F, and K scales. An
example of this is the F-K Index, also known as the
Gough Dissimulation Index, for which the raw score
on the K (Correction) scale is subtracted from the 
raw F (Infrequency) scale. Specific interpretive cut
scores points are available but, generally, high scores
(i.e., a significantly higher F than K) indicate overre-
porting of psychopathology, low scores (i.e., a signif-
icantly higher K than F) indicate underreporting of
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psychopathology, and intermediate scores indicate
accurate item endorsement.

George J. Demakis and Ryan P. Kilmer
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MINNESOTA SEX OFFENDER

SCREENING TOOL–REVISED

(MNSOST–R)

The Minnesota Sex Offender Screening Tool–Revised
(MnSOST–R) is a 16-item, “actuarial” risk assessment
tool initially developed for the Minnesota Department
of Corrections (MDOC) to provide empirically based
estimates of risk for sexual recidivism for incarcerated
male sex offenders. Indices of reliability have ranged
from .76 to .86 across four studies and have generally
been .80 or greater. The MnSOST–R has been success-
fully validated in Minnesota; North Dakota; and
Ontario, Canada; however, it failed to predict signifi-
cantly better than chance in an Arizona study.

Description and Development

The MnSOST–R was developed in response to a 1991
MDOC report calling for a more formal and uniform
process to identify predatory and violent sex offend-
ers. An actuarial approach was used in an attempt to
bring greater accuracy and utility to sex offender risk
assessments, enabling the MDOC to more effectively
use limited resources.

The development sample for the MnSOST–R
included 256 incarcerated sex offenders in Minnesota

who were released primarily in 1988 or 1990. This
sample excluded only those offenders whose offenses
consisted exclusively of “fondling” offenses against
family members that did not involve vaginal or anal
penetration of a child aged 13 or younger or the rape of
an older family member. Research on an earlier version
of the instrument indicated that this group was substan-
tially different from other sex offenders and generally
presented fewer concerns regarding release decisions
(e.g., level of supervision, level of community notifica-
tion, and potential referral for civil commitment).

Sex offenders were sampled from each relevant
Minnesota correctional facility, and the offenders
were 32–42 years, on average, with a range from 17 to
70 years. Sixty-six percent of the sample was White,
24% was Black, 5% was Hispanic, 4% was Native
American, and 2% were from other ethnic groups.
There was some oversampling of sexual recidivists in
the development sample to provide more stability in
any observed relationships between sexual recidivism
and potential predictor variables.

Potential predictors were drawn from research on an
earlier version of the tool and from an updated review
of the literature. Only variables based on information
routinely available in correctional records were consid-
ered as predictors to ensure that the resulting tool could
be scored for the majority of sex offenders based on a
file review. Sexual recidivism, the criterion variable,
was defined as a formal charge for a new sex offense
within 6 years of release from prison.

Empirically based item selection and scoring proce-
dures identified 16 items as the optimal predictors of
sexual recidivism, including 12 historical/static items
and 4 institutional/dynamic variables. The 12 historical
variables included the number of convictions for sex
offenses, length of sex offending history, commission
of a sex offense while under court supervision, com-
mission of a sex offense in a public place, use or threat
of force in any sex offense, perpetration of multiple sex
acts in a single event contact, offending against victims
from multiple age groups, offending against a 13- to
15-year-old victim with more than a 5-year age differ-
ence between the offender and the victim, victimization
of a stranger, persistent pattern of adolescent antisocial
behavior, recent pattern of substantial substance abuse,
and recent employment history. The four institutional
variables included discipline history, chemical depen-
dency treatment recommendations and outcomes, sex
offender treatment recommendations and outcomes,
and age of the offender at the time of release.
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Total MnSOST–R scores were significantly predic-
tive of sexual recidivism in the development sample,
as reflected by an area under the receiver operator
characteristics (ROC) curve of .77 (95% confidence
interval [CI] of .71 to .83). Total MnSOST–R scores
were equally predictive of sexual recidivism in the
development sample for rapists (ROC = .79) and
molesters (ROC = .75) and for minorities (ROC = .75)
and nonminorities (ROC = .77).

Reliability

Reliability studies have yielded positive results across
a variety of settings with varying degrees of training.
A Minnesota study involving a minimal 2-hour train-
ing session for 10 participants, who then scored the
same 11 cases by the end of the day, produced intra-
class correlation coefficients (ICCs) of .80 for relative
agreement and .76 for absolute agreement. A Florida
study involving an optimal 1.5-day training session
for 27 participants, who then scored the same 10 cases
over the next 3 months, yielded ICCs of .87 for rela-
tive agreement and .86 for absolute agreement. Two
Canadian studies produced interrater reliability coeffi-
cients of .80 and .83.

Validity

The MnSOST–R was validated in Minnesota with an
exhaustive sample of 220 sex offenders released from
prison in 1992 who met the same inclusion criteria
used in the development study. This sample was very
similar demographically to the development sample,
and sexual recidivism was defined in the same way.
Total MnSOST–R scores were significantly predictive
of sexual recidivism in this sample (ROC=.73, 95%
CI of .65 to .82).

Two validation studies were conducted in North
Dakota. The first sample included 182 incarcerated
sex offenders with an average time at risk of 8 years,
and the second sample included 271 probated sex
offenders with an average time at risk of 10 years. No
sex offenders were excluded in either of these sam-
ples. The MnSOST–R significantly predicted sexual
recidivism in the incarceration sample (ROC = .76,
95% CI of .66 to .85) and in the probation sample
(ROC = .75, 95% CI of .63 to .88).

Howard Barbaree, Calvin Langton, and their asso-
ciates conducted a validation study of the MnSOST–R

with two Canadian samples. Because the second, big-
ger sample largely subsumed the first sample, the
results of the second study are summarized here. That
sample of 354 sex offenders who were at risk for an
average of 5.9 years yielded a significant ROC = .70
for the MnSOST–R (95% CI of .62 to .77).

Darci Bartosh and her colleagues conducted a val-
idation of several risk assessment tools, including the
MnSOST–R, with a sample of 186 sex offenders in
the state of Arizona who were at risk for approxi-
mately 5 years. The resulting ROC = .58 missed the
threshold for statistical significance in this study,
though it was only slightly lower than the ROC values
for the other instruments assessed.

The North Dakota, Canadian, and Arizona studies
also assessed the Rapid Risk Assessment for Sexual
Offense Recidivism (RRASOR) and the STATIC–99,
and none of these studies identified significant differ-
ences between the tools. In fact, the scores were
clustered fairly tightly within each of these studies.
The respective ROC values for the MnSOST–R,
STATIC–99, and RRASOR were, respectively, .76,
.75, and .73 in the North Dakota prison study; .75, .78,
and .77 in the North Dakota probation study; .70, .64,
and .68 in the Canadian study; and .58, .64, and .63 in
the Arizona study.

Douglas L. Epperson

See also Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Risk Assessment Approaches;
Sex Offender Risk Appraisal Guide (SORAG); Sexual
Violence Risk–20 (SVR–20); STATIC–99 and 
STATIC–2002 Instruments
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M’NAGHTEN STANDARD

The M’Naghten Standard is a legal test to guide juries
and courts in their determination of whether a defen-
dant should be found not guilty by reason of insanity.
Although defendants were acquitted for crimes they
committed while they were legally insane for cen-
turies before the M’Naghten Standard was estab-
lished, no uniform legal test was adopted by the courts
until the middle of the 19th century following the case
of Daniel M’Naghten (Regina v. M’Naghten, 1843).

Daniel M’Naghten was acquitted for killing the
private secretary of the Prime Minister of England, Sir
Robert Peel. Mr. M’Naghten had a mental illness that
was most likely a form of paranoid schizophrenia. His
mental illness was characterized by the belief that he
was the victim of an international conspiracy. He
believed that if he killed the prime minister, it would
lead to the second coming of Christ and the salvation
of humanity. Rather than shooting the prime minister,
though, he mistakenly shot his private secretary,
Edward Drummond, who died a few days later. After
he shot Mr. Drummond, he attempted to fire a second
shot, but he was apprehended and arrested.

Daniel M’Naghten’s father was able to secure a
well-financed defense led by a leading barrister of the
day. The central issue in M’Naghten’s case was the
proper standard for establishing a legal defense of
insanity. M’Naghten was apparently only “partly
insane,” and purportedly suffered from delusions con-
cerning politics. Apart from his specific paranoid
beliefs, he was able to make plans and was able to live
in the society. At the trial, his barristers argued that he
should be found not guilty by reason of insanity. The
jury acquitted Daniel M’Naghten because of his
insanity. M’Naghten was committed to Bethlem and,
later, Broadmoor Mental Institution, where he died
approximately at the age 50 on May 3, 1865, some 20
years following his trial.

As soon as the verdict in the M’Naghten case was
announced, the public became alarmed that insane
people could kill without fear of punishment. In addi-
tion to the concern the public showed, Queen Victoria
(who herself had been the target of would-be assassins
on several occasions) and members of the House of
Lords also made their disapproval of the verdict known.

Just over 2 months after the decision in M’Naghten
was made public, 15 common law judges in Great

Britain were summoned to the House of Lords to help
determine the proper standard for criminal responsibil-
ity of the criminally insane. Fourteen of the judges
agreed that essentially the same standard employed in
M’Naghten was the correct legal standard. The opinion
delivered included the language pertaining to the legal
test of insanity, known as the M’Naghten Standard:

A person is presumed sane unless it can be clearly
proven that, at the time of the committing of the act,
the party accused was labouring under such a defect of
reason, from disease of the mind, as not to know the
nature and quality of the act he was doing; or, if he did
know it, that he did not know he was doing what was
wrong. The mode of putting the latter part of the ques-
tion to the jury . . . had generally been, whether the
accused at the time of doing the act knew the differ-
ence between right and wrong. (Regina v. M’Naghten,
1843, 10 Cl. & Fin. At 203, 8 Eng. Rep. at 720)

A person labouring under a “partial delusion only,
and [who] is not in other respects insane . . . must be
considered in the same situation, as to responsibility,
as if the facts, in respect to which the delusion exists,
were real.” (Regina v. M’Naghten, 1843, 10 Cl. &
Fin. At 203, 8 Eng. Rep. at 723)

There are three significant substantive elements of
the M’Naghten Standard. First, the decision maker
must determine that the defendant was suffering from
“a defect of reason, from disease of the mind.” Today,
these words are interpreted to mean that the defendant
is suffering from a mental disorder. Next, the decision
maker must decide whether the evidence shows that
the defendant did not “know” the “nature and quality
of the act he was doing.” Thus, the defendant must not
have understood exactly what he or she did. Finally,
the M’Naghten Standard also requires an inquiry to
determine whether the defendant knew “what he was
doing was wrong.” Therefore, the defendant who
understands his or her act, yet does not have the capa-
bility of knowing that the act was wrong, may also be
acquitted under the M’Naghten test. Because the final
two elements require a subjective exploration of the
defendant’s thinking, the M’Naghten test is referred to
as a “cognitive” test of insanity. It is also known as the
“Right/Wrong Test” since it focuses on an enquiry of
the defendant’s capacity, at the time of the offense, to
be able to know right from wrong.
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Almost immediately, the M’Naghten Standard was
employed in cases throughout England, the United
States, Canada, Australia, and other common law coun-
tries. The substantive requirements of the M’Naghten
rule are still being used by numerous jurisdictions
around the world, including 26 of the United States.
Despite its widespread acceptance, the M’Naghten
Standard has been strongly criticized, and it has long
been abandoned in England, the country in which it
originated so long ago. A number of competing tests for
legal insanity have been adopted and some jurisdictions
have abandoned the defense of insanity.

James R. P. Ogloff

See also Guilty but Mentally Ill Verdict; Insanity Defense
Reform Act (IDRA)
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MOOD DISORDERS

Mood disorders are among the most common mental
disorders in the Western world. Formerly called affec-
tive disorders, these disorders involve a predominant
disturbance in mood. In each case, the mood distur-
bance leads to other problems, which frequently
include physical symptoms (such as fatigue), behav-
ioral symptoms (such as social withdrawal), and cog-
nitive symptoms (such as self-critical thoughts). The
various mood disorders differ based on the type 
and duration of symptoms. Severe mood disorders
develop from a combination of biological, stressful
experiences and personality types or interpersonal
factors. Treatment options usually include a combina-
tion of medication and psychotherapy.

The various mood disorders can be distinguished
based on the nature of the mood disturbance, the
severity of symptoms, and their duration. The depres-
sive disorders (sometimes known as unipolar disor-
ders) are primarily characterized by a sad mood or a

profound loss of enjoyment in most activities. In
younger persons, the mood may be irritable rather
than despondent. The depressed mood is often experi-
enced as sadness, tearfulness, discouragement, and
feeling “down in the dumps.” In some cases, the per-
son may complain of feeling emotionless. The loss of
enjoyment or loss of pleasure, called anhedonia, is
virtually always present to some extent in the depres-
sive disorders; it is often experienced as a loss of
interest in one’s hobbies and usual activities. A reduc-
tion in sex drive is another common experience.

Other common symptoms of depressive disorders
include sleep problems, low energy, and changes in
appetite. Common sleep problems include insomnia
in the form of nighttime waking and difficulty return-
ing to sleep or early morning waking. Because of low
energy and fatigue, the smallest tasks may seem over-
whelming. Changes in appetite may be so profound as
to cause extreme unintended changes in weight, usu-
ally weight loss, over a short period of time. During
periods of depressed mood, cognitions frequently
involve a sense of worthlessness and excessive guilt.
Trivial events may be misinterpreted as proof of 
one’s inadequacy, consistent with the negative mood.
Decision making and concentration are compromised.
Thoughts about death and suicide are common.

The disturbance in bipolar disorders involves peri-
ods of depressed mood and separate periods in which
the mood is abnormally elevated. The signs of a manic
mood include feelings of euphoria, a “high,” or an
abnormally cheerful mood. The mood may rapidly
turn to irritability if others are perceived as interfering
with the individual’s plans. Inflated self-esteem
occurs invariably; it may range from boastful self-
confidence to grandiose delusions, such as having the
firm belief that one has supernatural powers.

Many symptoms of the manic phases of bipolar
disorders are opposite to those experienced in the
depressive disorders. In a manic phase, the individual
may demonstrate an uninhibited enthusiasm for plea-
surable activities, which could include irresponsible
spending sprees and indiscriminate sexual pursuits.
The need for sleep is markedly reduced and surplus
energy abounds. In a manic phase of bipolar disorder,
a person may speak in an incessant, rapid, and loud
manner. Thoughts may flow at such a rapid pace that
the person may seem unable to keep up with them, a
phenomenon known as flight of ideas. Excess energy,
combined with unbridled enthusiasm and a euphoric
mood, often lead unknowing observers to conclude
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that the individual is under the influence of a stimu-
lant drug, such as cocaine. Indeed, many of the 
symptoms of bipolar disorder seem excessive and
uncontained.

Types of Mood Disorders

The most prevalent depressive disorder, known as
major depressive disorder, corresponds loosely to the
popular concept of a clinical depression. At the very
minimum, major depressive disorder involves experi-
encing one episode of deep depression characterized
by a sad mood or loss of enjoyment in life. Other com-
mon symptoms include sleep problems, fatigue, feel-
ings of worthlessness, and suicidal thoughts. The
depressive episode will typically last for months, dur-
ing which the person experiences these problems most
of the time. The symptoms usually remit 6 to 12
months after the onset. There is, however, a significant
chance of future depressive episodes. A significant
number of people who have recovered from major
depressive disorder will have recurrent episodes
although these can occur years apart. Major depressive
disorder is usually first experienced in late adolescent
or early adulthood. Nearly 17% of the U.S. population
is likely to experience major depressive disorder, and
the rates are twice as high for women as for men.

Major depressive disorder can take many varied
forms. The variant with psychotic features involves an
unusually severe form of depression accompanied by
auditory hallucinations (such as hearing accusing or
insulting voices), delusional beliefs, and overwhelm-
ing feelings of guilt. The melancholic form, which is
more common in older adults, is characterized by
early morning waking, weight loss, and anhedonia.
The seasonal pattern describes a cyclical form of
depression that recurs every fall or winter and
involves weight gain and excessive sleep. The sea-
sonal mood disturbance typically lifts in the spring.

Dysthymic disorder is a mild but long-lasting
depressive disorder. Whereas the duration of major
depressive disorder is measured in months, dysthymic
disorder is evident over several years (the minimum is
2 years). Low self-esteem, loss of pleasure, social
avoidance, and poor concentration are typical symp-
toms. The onset of dysthymic disorder is gradual and
occurs at an early age.

The types of bipolar disorders are mostly distin-
guished on the basis of the manic symptoms. The
most well-known is Bipolar Disorder Type 1, which

was formerly called manic depression. It involves
multiple recurrent episodes of depression and mania.
The manic episodes, which are shorter, usually either
precede or follow a severe depressive spell. Mood
may temporarily return to normal between episodes.
Bipolar Disorder Type 1 is less prevalent than major
depressive disorder, affecting fewer than 2% of the
population; the gender ratio is equal. Bipolar Disorder
Type 2 is similar with the exception that it does not
involve full-blown manic symptoms. The mild manic
episodes, or hypomania, evidence bursts of energy,
elevated or irritable mood, and poor judgment, but
without the extremes of a full-blown manic episode.
Cyclothymic disorder, the mildest bipolar disorder,
involves chronic and fluctuating mood changes. The
severity and duration of these mild mood changes are
less than those witnessed in major depressive disorder
or Bipolar Disorder Type 1, yet they are serious
enough to cause disruptions in important areas of life
and to cause significant unhappiness. To an outsider,
the person with cyclothymic disorder may come
across as abnormally moody.

Suicide

Suicide is the conscious and deliberate taking of one’s
own life. Worldwide, it is one of the top 10 leading
causes of death. More than 31,000 individuals die by
suicide in the United States annually, and an addi-
tional 600,000 people attempt suicide each year. The
fatality figures are probably underestimates because
some suicidal deaths are mistaken for accidents and
surviving family members are often reluctant to label
the deaths as intentional because of stigma or guilt.

The rates of suicide vary significantly according to
age, gender, occupation, life situation, and health.
Many young adults, as many as 1 in 10, have seriously
contemplated suicide. However, the highest rates of
completed suicides occur in older adults above the age
of 65. Women are more likely than men to attempt sui-
cide, but men are more likely to die of suicide because
they tend to use more lethal methods. Whereas suici-
dal women often rely on overdosing or cutting their
wrists, men tend to use firearms or hanging. People in
the midst of relationship problems, such as separation
or divorce, have higher suicide rates, as do people
with terminal illnesses. As many as 15% of persons
with mood disorders will commit suicide, and the risk
is particularly high during or following an episode of
severe depression.
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Suicide rates also vary across ethnic and racial
groups in the United States. For example, Native
Americans have the highest rates of suicide, while
White men have the second highest rates. The risk is
relatively lower for Black women. Creative or success-
ful scientists, artists, and professionals have a higher-
than-average lifetime suicide risk.

Suicide is best understood as a desperate act
designed to end seemingly inescapable emotional,
physical, or interpersonal suffering. Some suicidal
gestures are also intended to convey to others the
depth of one’s despair, as a “cry for help.” Most per-
sons who have suicidal thoughts experience some
ambivalence; this is often reflected in the chosen
method and in prior communications of intentions.
The majority of people who commit suicide have pre-
viously communicated their suicidal intent with oth-
ers, often in explicit terms. However, highly distressed
persons who are determined to die will use highly
lethal methods and are unlikely to have shared their
intentions with others. Using a very deadly method
without sharing the plan with others nearly guarantees
that it will be successful.

Suicide notes can be useful for understanding the
motives and desperation that drive suicidal gestures.
Approximately one-third of individuals who commit
suicide do leave behind a note, usually for the ben-
efit of surviving relatives and friends. Many notes
are brief and to the point, and they betray profound
distress. Suicide notes may be designed to explain
the act or relieve surviving relatives’ feelings of
guilt.

Causes of Mood Disorders

BBiioollooggiiccaall  FFaaccttoorrss

It has long been known that severe mood disorders
run in families, which suggests that heredity plays a
role in their development. The rates of mood disor-
ders are nearly three times higher than average
among the blood relatives of persons with depressive
disorders. Studies of twins, of which one has a mood
disorder, show a higher rate of mood disorders among
identical twins than among fraternal twins. Heredity
plays a greater role in the causation of bipolar disor-
ders. Twin studies reveal that approximately two-
thirds of identical twins who have bipolar disorder
have a co-twin who shares a mood disorder. In fact,
the best predictor of a person’s risk of developing a
Bipolar Disorder is having a family history. Biological

factors, however, play a smaller role in the onset of
minor mood disorders.

A growing body of research reveals that severe
mood disorders are related to abnormalities in the
brain areas that regulate emotions and basic biological
needs, such as hunger and sleep. Problems with the
brain’s internal biological clock are related to ineffi-
ciencies in the brain’s chemistry. There is evidence
that the brain’s own chemical signals, known as neuro-
transmitters, are not functioning properly in persons
with severe depression. It is believed that imbalances
in the brain’s chemical signals, combined with disrup-
tions in the sequencing of the brain’s biological clock,
may account for most of the common symptoms of
mood disorders. Specifically, the disruptions in the
internal clock could lead to problems with sleep,
energy, and loss of enjoyment. Some people may 
be especially vulnerable to these problems, either
because of their family history or because of other
nongenetic risk factors.

LLiiffee  EExxppeerriieenncceess

The link between stressful life experiences and
depression is well established. Several specific stress-
ful events seem to be especially troubling for persons
who are prone to mood disorders. Major losses, such
as the death of a loved one or financial losses, often
precede significant depression. Losses that are ego
threatening (such as a divorce or job termination) are
usually difficult for persons who are at risk for mood
disorders, especially if they feel personally responsi-
ble for the event. In other words, being fired from a
job for poor performance will be more threatening
than losing a job to downsizing. Chronic and ongoing
stressors also increase the risk of becoming depressed,
in contrast to an abrupt and isolated source of stress.

PPeerrssoonnaalliittyy  aanndd  IInntteerrppeerrssoonnaall  FFaaccttoorrss

Certain personality traits, such as negative affectiv-
ity, may help predict a person’s risk of developing a
depressive disorder in the face of stressful life events.
Negative affectivity is a personality type that is prone
to negative emotions, including worry, anxiety, and
sadness. Because of this proneness to negative emo-
tions, the individual is ill equipped to deal with major
losses or threats to the ego. From another perspective,
it is suggested that some people are prone to depres-
sion because of distorted beliefs about themselves, the
world, and the future. Rigid and distorted beliefs
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become activated by stressful experiences, causing the
person to blow events out of proportion and feel per-
sonally responsible for failure and disappointment.
According to this viewpoint, negative and self-critical
thoughts are directly related to the onset of depression
following a stressful life event.

Additionally, a number of interpersonal problems
are linked with the risk for depressive disorders.
Individuals who are socially isolated and those who
lack the social skills for maintaining rewarding rela-
tionships are at high risk for depression. Once
depressed, pessimism and negative thinking may fur-
ther isolate the individual from other people who are
trying to avoid the negativity, setting up a self-perpet-
uating cycle. The importance of interpersonal factors
in the causation of depressive disorders is further
highlighted by the strong association between marital
distress and depression. Separation and divorce are
common antecedents of depression, as is ongoing
marital conflict. The direction of cause, however, is
not always obvious—relationship problems could
cause depression or the reverse could occur. Alterna-
tively, a separate factor, such as negative affectivity,
could be responsible for both depression and relation-
ship problems.

Treatment

The two major approaches to treatment of the mood
disorders include medication and therapy. For bipolar
disorders, medication is the first line of treatment. It
usually consists of a mood stabilizer, which reduces
the frequency and intensity of manic episodes, often
in combination with an antidepressant. Approximately
75% of individuals with a bipolar disorder who com-
ply with medication will experience some improve-
ment. The amount of improvement, however, is
variable, ranging from mild to dramatic. Supportive
therapy and family therapy may be helpful supple-
ments for patients with severe bipolar disorder. The
unpleasant side effects of mood stabilizers, such as
drowsiness, upset stomach, and impaired coordina-
tion, along with the stigma of taking medication for a
mental disorder, cause problems with medication
compliance in many cases of bipolar disorder.

The depressive disorders are often treated with a
combination of antidepressant medication and psy-
chotherapy. Approximately two-thirds of patients will
benefit from antidepressant medications such as
Prozac (fluoxetine is the generic name), although it
may take several weeks before any improvement is

noticed. The newer antidepressant medications
produce relatively few side effects; however, it is not
uncommon to experience a decline in sex drive and
feelings of restlessness.

Cognitive therapy for depression is one of the best
documented treatments. Several large-scale studies
show that its effectiveness rivals medication in the
long term. Additionally, unlike medication, cognitive
therapy can reduce a person’s risk for future depres-
sive episodes. As a brief and structured form of treat-
ment, cognitive therapy is designed to help the patient
identify and modify distorted thinking. Marital and
family therapy may be useful for severe mood disor-
ders that are related to conflict at home.

Richard D. McAnulty and Jocelyn M. Brineman
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MORAL DISENGAGEMENT

AND EXECUTION

People ordinarily refrain from behaving in ways that
violate their core moral standards because such con-
duct will bring self-censure. In some institutional role
functions, however, such as military combat and state
executions, the taking of human life presents a grave
moral predicament. Intentional infliction of death and
destruction can, therefore, exact a heavy emotional
toll and leave a troubled and haunted life for those
who have to do it. The challenge is to explain how
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individuals who are caring and compassionate in other
aspects of their lives can perform roles that require
them to take a human life.

In the course of socialization, people adopt stan-
dards of right and wrong that serve as guides and
deterrents for conduct. They do things that give them
satisfaction and a sense of self-worth and refrain from
behaving in ways that violate their moral standards
because such conduct will bring self-condemnation.
However, moral standards do not function as fixed
internal regulators of conduct. Moral self-sanctions do
not come into play unless they are activated, and there
are a variety of psychosocial mechanisms by which
such sanctions can be selectively disengaged from
lethal conduct. This enables individuals to carry out
lethal functions without the restraint and personal costs
of self-censure. This entry examines the critical role of
selective moral disengagement in state executions.

Mechanisms of 
Moral Disengagement

Figure 1 presents the eight psychological mechanisms
by which moral self-sanctions are suspended and the
four sites in the moral control process where this can
occur. At the behavioral locus, worthy ends are used to
vindicate lethal means. This is achieved by moral and
utilitarian justifications. They include biblical impera-
tives that murder must be avenged and the necessity to
execute murderers to maintain societal order, deter

others from homicidal crimes, and to spare societies
the costs of life imprisonment. Euphemistic language
sanitizes the taking of human life as simply a legal
penalty and clothes executions in pallid legalese.
Advantageous comparison renders executions merci-
ful by contrasting them with the heinous homicides
committed by the condemned inmates.

At the agency locus, one’s role in the lethal activ-
ity is obscured or minimized by displacement and dif-
fusion of responsibility. The path to death of a
condemned inmate involves fragmentation of the exe-
cution process across jurisdictional systems and sub-
functions of the lethal procedure so that no one feels
that he or she is the actual agent of the death penalty.
At the outcome locus, the experience suffered during
the execution is minimized or disputed. At the inmate
locus, the condemned are dehumanized, bestialized,
and blamed for bringing the execution on themselves
by their heinous crimes.

Among the various mechanisms of moral disen-
gagement, moral justification is especially influential
because it serves a dual function. Investing lethal
means with moral and humanitarian purposes both
enlists moral engagement in the service of the enter-
prise and disengages self-censure for those who have
to implement the deathly means. The mechanisms
usually work in concert. Moreover, they operate at the
social systems level as well as at the individual level.

Moral disengagement is enlisted at each of the three
levels in the application of the death penalty—at the
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societal, judicial, and execution levels. At the societal
level, moral disengagement eases the public’s qualms
about the use of executions for capital offenses. The
higher the moral disengagement, the stronger the public
support for the death penalty. Moral concerns are miti-
gated when state executions are viewed in the abstract
under the sanitized label of “capital punishment.”

Jurors and Capital Sentencing

Those who favor the death penalty are far removed
from its implementation in the execution chamber. It
is a graver moral predicament for jurors who make
decisions that sentence a person to death. Craig Haney
identified the unique conditions built into the sentenc-
ing process that enable jurors to sentence a person to
death. These conditions reflect the various modes of
moral disengagement. Because of the widespread
public support for state executions, most jury mem-
bers are already favorably disposed to the death
penalty through repeated societal justifications.
Politicians trade on it. Individuals who unalterably
oppose the death penalty are eliminated when the jury
is impaneled. Attorneys battle over the personalization
and dehumanization of defendants. As previously
noted, displacement and diffusion of responsibility for
the execution also figure prominently in the sentenc-
ing process. Jurors view their decisions as compelled
by the sentencing instructions rather than as a per-
sonal decision. This displacement of responsibility is
aided by prosecutors who often present them with
misleading and forced choices on capital sentencing.

Jurors not only minimize their personal responsibil-
ity for their collective decision but play down its conse-
quences as well. They contend that appellate judges
will ultimately decide the question. They also believe
that even if the death sentence is upheld, the execution
is unlikely to happen. “They don’t put you to death. You
sit on death row and get old.” The weakening of moral
engagement by the distal role in the execution process
is captured by journalist Sara Rimer in the remarks of a
retiring warden: “If jurors had to draw straws to see
who was going to pull the switch or start the lethal
injection, there wouldn’t be as many executions.”

Executioners and 
Moral Disengagement

The gravest moral predicament is faced by executioners
who have to kill a human up close and by their own

hand. If they did not suspend moral self-sanctions for
the intentional taking of a human life, they would have
difficulty doing it and would be burdened by a trouble-
some legacy were they to do so. In a 2005 study,
Michael Osofsky, Albert Bandura, and Philip Zimbardo
examined, in three penitentiaries, the pattern of moral
disengagement in three subgroups of prison personnel
depending on the type and degree of their involvement
in the execution process. Prison guards who had no
involvement in the execution process and were thus
spared a grave moral predicament exhibited little moral
disengagement. Members of the support team, who
provide solace to the families of the victim and the
inmate, disavowed moral disengagement. Members of
the execution team, who perform key roles in the exe-
cution itself, enlisted all the modes of moral disengage-
ment. They adopted biblical, economic, and societal
security justifications for the death penalty, ascribed
subhuman qualities to condemned inmates, and dis-
avowed a sense of personal agency in the taking of life.
In the course of providing ameliorative aid, the support
personnel hear the families of the victims recount the
brutal ways in which their loved ones were murdered.
As a consequence, members of the support team
change from moral engagers to moral disengagers with
increasing participation in executions.

The study also showed that the members of the
execution team see themselves as doing society’s
work as in any other job in an institutional service
facility. Their focus is on performing the subfunctions
proficiently. To negate moral self-sanctions, execu-
tioners seek solace in the dignity of the process and in
the view that condemned killers have a degraded
aspect to their nature and executing them will protect
the public. The executioners described the desensiti-
zation through routinization as follows: “No matter
what it is, it gets easier over time. The job just gets
easier.” The routinization is fostered by a sense of
duty and professionalism in carrying out the execu-
tions. However, some were distressed by the fact that
they no longer were perturbed by their deadly activity:
“The hardest thing for me is that the first one really
affected me and the next two to three didn’t. It
affected me that it didn’t affect me.”

Executions are achieved through the collective
effort of many people, each efficiently performing a
small part. Responsibility for the executions is dis-
placed to societal policies, the dictate of the law, and
jurors’ decisions. As one of the guards put it, his job is
simply to carry out the order of the state. “It’s not up
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to me to say yea or nay. That’s for the judges and
juries. I’m not a part of the deal-making process. I’m
here to do the job.”

The study indicated that the institutional arrange-
ment diffuses the agentic subfunctions across a variety
of individuals, each performing only a small bit in the
division of labor. The strap-down is accomplished by
highly fractionated, diffused responsibility. Each
member straps a particular part of the body: left leg,
right leg, left arm and torso, right arm and torso, head.
They approach their task with a strong sense of tech-
nical responsibility: “We each have a small role on the
team. We carry out a job for the state.” Fragmentation
structurally builds a low sense of personal responsibil-
ity into the death penalty system. The moral disen-
gagement power of diffusion of responsibility through
task fractionalization is reflected in the remarks of a
guard in San Quentin who strapped down the offend-
ers’ legs to the death chair in 126 executions: “I never
pulled the trigger,” he said. “I wasn’t the executioner.”

The executioners relied on a variety of strategies to
manage the emotional aspects of a work life that
requires them to put a person to death. Construing
executions as serving high moral and societal pur-
poses spared them a heavy emotional toll. “I wouldn’t
do it at all if it didn’t feel right. I’d stop if I felt it were
against my morals and the Bible.” Societal legal sanc-
tions had similar effects: “According to the law 
this was justified. I never felt pain or sorrow.”
Depersonalization of the relationship with condemned
inmates was another ameliorative strategy: “It makes
it really stressful getting to know the inmates. By not
knowing them, you can do your job. Getting to know
them makes it tough.” Inmates’ expressed attitudes of
cruelty also made it easier to execute them: “Some of
the inmates talk about killing people like eating a bag
of potato chips. That makes it easier.”

Selective control of one’s own consciousness is
still another emotion-regulation strategy for lessening
perturbing ruminations. Members of the execution
team adopted a firm compartmentalization of their
work life and home life: “My life is like a switch.
I turn it on when I get here and turn it off when I leave.
I won’t let myself take my job home.”

As shown by Samuel Gross and Phoebe Ellsworth,
the American public is experiencing a conflicting
view regarding state executions. People voice substan-
tial support for the death penalty while doubting its
deterrent value and acknowledging that the judicial
system is often administered unfairly and cannot fully
protect innocent defendants from being put to death.

Erosion of public support leaves executioners with the
ghastly task of executing individuals stripped of moral
justifications for it. “Having the whole country con-
cerned about the death penalty creates more stress for
us than the actual execution.”

Albert Bandura

See also Death Penalty; Death Qualification of Juries; Juries
and Judges’ Instructions; Jury Selection; Jury
Understanding of Judges’ Instructions in Capital Cases
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MOTIONS TO SUPPRESS

EYEWITNESS IDENTIFICATION

Serving as an important safeguard against wrongful
convictions, motions to suppress help keep evidence
that was gathered improperly or unfairly from consid-
eration at trial. Psychological research has examined
the validity of several assumptions underlying the
effectiveness of motions to suppress lineup identifica-
tions. These studies have examined judges’ and attor-
neys’ knowledge about eyewitness memory in general
and lineup procedures in particular. Research using an
experimental paradigm raises some questions on the
effectiveness of the motions to suppress lineup identi-
fication safeguard. Moreover, judges are applying the
criteria outlined by Manson v. Brathwaite (1977),
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which indicates that the suggestive aspects of the
identification procedure should be weighed against
the likelihood that the identification is accurate. The
two prongs that constitute the Manson test are not
independent of each other because suggestive lineup
procedures can readily infect the criteria that judges
must consider when evaluating the probability that the
identification is accurate. Moreover, the identification
accuracy criteria that are to be considered have little to
do with eyewitness memory or lineup identification
accuracy. In summary, there are several reasons to
question the effectiveness of motions to suppress
lineup identifications as a safeguard against wrongful
convictions.

A motion to suppress is a request to the court to
exclude evidence on the grounds that it was obtained
unfairly or illegally. These motions are typically filed
by criminal defense lawyers in an attempt to keep the
evidence in question from consideration at a hearing or
at trial. A motion to suppress must be accompanied by
supporting arguments or facts that speak of the reliabil-
ity of the evidence or violations of due process under
the Fourteenth Amendment. For example, a lawyer may
file a motion to suppress evidence that the police
obtained during a search and seizure that was con-
ducted without a warrant or without consent. Lawyers
may also file a motion to suppress hearsay testimony,
confession evidence, or information gleaned during the
course of an interrogation. Finally, lawyers may file
motions to suppress eyewitness testimony that stems
from a police lineup on the grounds that the lineup
identification procedure was conducted unfairly.

There is psychological research that bears on
issues surrounding motions to suppress lineup identi-
fication evidence. A defense lawyer who believes that
a witness erred in the lineup identification because the
lineup procedure was conducted unfairly or in a
biased manner may (and probably should) file a
motion to suppress this evidence from relevant hear-
ings and from trial. Such motions are designed to safe-
guard against wrongful convictions that are the
product of mistaken eyewitness identifications pro-
duced by suggestive lineup procedures.

Judges’ Sensitivity to 
Suggestive Lineup Procedures

Psychological research has raised some serious ques-
tions about the effectiveness of motions to suppress
lineup identifications by challenging the validity of
assumptions that form the backbone of this safeguard.

One assumption underlying the effectiveness of motions
to suppress the lineup identification as a safeguard is
that judges are sensitive to unfair lineups and that their
rulings on motions to suppress lineup identifications are
a function of their evaluations of lineup suggestiveness
and fairness. In an effort to determine what judges know
about eyewitness memory and the factors that affect
lineup identification accuracy, a few surveys of judges in
the United States have shown that judges are aware of
some factors that affect eyewitness memory and lineup
identification accuracy but not others.

Judges’ knowledge about eyewitness testimony
probably plays an important role in their motion rul-
ings. Richard Wise and Martin Safer surveyed 160
judges and found that familiarity with eyewitness
memory issues was related to their tendency to permit
the use of legal safeguards such as jury instructions on
memory issues and expert testimony. The Wise and
Safer research did not examine the link between edu-
cation and motions to suppress, however.

Taking an experimental approach, Stinson and col-
leagues presented Florida criminal judges with a
description of a simulated crime and eyewitness’s
description of the perpetrator as well as a photo lineup
that varied in terms of the suggestiveness of the lineup
instructions, lineup composition (i.e., the extent to
which the photos in the lineup matched the eyewitness’s
description of the perpetrator), and lineup presentation
(sequential or simultaneous). Judges recognized the
unfairness of suggestive lineup composition and instruc-
tions, and they ruled on the simulated motion accord-
ingly. Interestingly, some judges indicated that they very
rarely see these types of motions. Neither the reason for
this finding nor the extent to which results generalize to
other areas is clear. Until fairly recently, the only record
of a lineup procedure was a photograph of the array or
the lineup members, so defense lawyers would not be
able to evaluate the fairness of the lineup procedure nor
obtain much evidence to support a motion to suppress.
Additionally, some judges indicated that their general
practice was to deny these types of motion; their justifi-
cation typically revolved around the notion that jurors
ought to evaluate and weigh the lineup identification
evidence and that judges should not be gatekeepers of
this type of evidence.

Defense Lawyers’ Sensitivity to
Suggestive Lineup Procedures

Another assumption impinging on the motion to 
suppress safeguard is that lawyers are sensitive to 
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suggestive lineup procedures and file motions to sup-
press lineup evidence in these situations. Several sur-
vey studies have reported that lawyers recognize some
biased lineup procedures such as lineup composition
and instructions but not others (e.g., lineup presenta-
tion). One experiment tested the effects of biased
lineup procedures on defense attorneys’ reactions to
the lineup. These data showed that lawyers were sen-
sitive to some unfair lineup procedures. Compared
with lawyers who saw a fair lineup procedure, those
who saw lineups that were unfair with respect to the
composition were more likely to express their inten-
tion to file a motion to suppress the lineup identifica-
tion evidence and predict that a judge would grant
such a motion.

Having direct implications for the motion to sup-
press safeguard, defense lawyers reported that they
rarely attend their clients’ lineups. Most lineups are
pre-indictment photo arrays during which there is no
right to counsel (Kirby v. Illinois, 1972; United States
v. Ash, 1973). Thus, it is difficult for defense lawyers
to observe and record biased lineup procedures and to
substantiate a motion to suppress the lineup identifica-
tion. In 1999, the U.S. Department of Justice pro-
duced guidelines for law enforcement that included a
recommendation that lineup identification procedures
be documented. In theory, proper recording of lineup
procedures ought to contribute toward the effective-
ness of the motions to suppress safeguard.

Why the MMaannssoonn Test 
Compromises Motions to Suppress

There are also U.S. Supreme Court decisions and case
law that speak of the effectiveness of motions to sup-
press lineup identification evidence. In Simmons v.
United States (1968), the Supreme Court ruled that
judges should not suppress lineup identification evi-
dence solely because it was gathered in a suggestive
manner. Instead, the Court ruled that judges should
determine whether the eyewitness identification was
likely to be accurate by considering the circumstances
surrounding the identification. In subsequent deci-
sions, the Supreme Court further eroded the sugges-
tiveness test by outlining criteria that judges should
consider when making their motion decision (Neil v.
Biggers, 1972). In the Biggers decision, the Supreme
Court proposed that judges consider five factors when
determining the reliability of an eyewitness identifica-
tion: opportunity for the eyewitness to view the perpe-
trator, the eyewitness’s degree of attention during the

crime, the eyewitness’s confidence in the lineup iden-
tification, the accuracy of the eyewitness’s description
of the perpetrator, and the length of time between the
crime and the identification procedure. Psychological
research has demonstrated that these five criteria are
not particularly predictive of lineup identification
accuracy. Finally, in Manson v. Brathwaite (1977), the
Supreme Court advised judges to weigh any sugges-
tive elements in the identification procedure against
the five criteria outlined in Biggers.

Timothy O’Toole and Giovanna Shay have chroni-
cled how protections against due process violations
have eroded since the Manson decision and how this
decision has compromised the motion to suppress safe-
guards. Bringing psychology to bear on this issue, Gary
Wells demonstrated the fundamental flaw with the
Manson decision. Suggestive lineup procedures can
distort several of the self-report criteria spelled out by
Biggers, virtually guaranteeing that an identification
produced by suggestive lineup procedures would not be
suppressed. In other words, the Manson decision makes
it unlikely that judges would grant a motion to suppress
the identification because they are likely to find at least
one of the five redeeming Biggers criteria.

One Connecticut case, State v. Thompson (2004),
delineates clearly the flawed analysis in Manson. The
Thompson case involves a shooting that seriously
wounded the victim, Wesley Gray. Two firefighters at
a nearby fire station heard the gun shots, went outside,
and saw a man carrying a shotgun. One of the firefight-
ers indicated that he caught a “quick glance” at the
man’s face before he returned to the fire station, where
he continued to observe the man for a few moments.
Subsequently, the firefighter went back outside where
he saw the individual climbing a fence. The firefighter
retrieved the shotgun, handed it to the police, and pro-
vided a description. Shortly thereafter, a police officer
drove the firefighter witness to a dead-end alley, the
location where other officers had apprehended the sus-
pect. The police officer told the witness that the police
had apprehended the person who was “probably the
shooter,” shined the headlights from the police car at
the defendant, and asked the firefighter to make an
identification. The firefighter indicated that he was
“absolutely certain” that suspect was the shooter. The
defendant, Jerry Thompson, filed a motion to suppress
the identification on the grounds that it was highly sug-
gestive and unnecessary, but the court denied the
motion because the “totality of the circumstances”
indicated that the identification was sufficiently reli-
able for the jury to consider. The court relied on three
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of the Biggers criteria for making its decision: the wit-
ness was confident, he had a good look at the suspect,
and the identification took place shortly after the inci-
dent. The defendant was convicted of assault and pos-
session of a firearm; he appealed on several grounds,
including that the trial judge erred in denying the
motion to suppress, but the appellate court affirmed the
trial court’s decision. Neither the trial nor appellate
courts recognized that the suggestive identification
procedure, perhaps in concert with other factors, can
easily distort eyewitnesses’ estimates of their opportu-
nity to view the perpetrator, their confidence in their
identification, and their estimate of their “degree of
attention” at the time of encoding.

In addition to the obvious calls for eliminating any
suggestive aspects of lineup identification procedures
and adopting best practices for identification tests, Gary
Wells recommends a series of alternatives that would
remedy the problems created by Manson. One of these
proposed remedies is to shift the burden of proof in sit-
uations where the lineup procedure was suggestive so
that the prosecutor would have to demonstrate why the
identification should be allowed. This is a simple and
reasonable solution to this problem. Should this recom-
mendation be implemented in the future, the decision-
making process of judges considering a motion to
suppress the lineup identification would change.

Veronica Stinson

See also Confidence in Identifications; Confidence in
Identifications, Malleability; Exposure Time and
Eyewitness Memory; Eyewitness Descriptions, Accuracy
of; Eyewitness Memory; Identification Tests, Best
Practices in; Instructions to the Witness; Neil v. Biggers
Criteria for Evaluating Eyewitness Identification; Presence
of Counsel Safeguard and Eyewitness Identification;
Showups; Wrongful Conviction
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MUG SHOTS

In cases where a criminal’s identity is unknown to an
eyewitness and investigators have not yet pinpointed a
suspect, witnesses may be asked to search through a
large number of photographs for a picture of the crim-
inal. This process is known as a mug shot search
because the photographs typically come from a data-
base of photographs of arrested people (either comput-
erized or from a file drawer system). Researchers have
examined whether viewing hundreds of photographs in
search for a criminal may have detrimental effects on a
witness’s memory of the criminal or later identification
accuracy. Specifically, researchers have focused on
three potential effects: interference, unconscious trans-
ference, and commitment. Regardless of the effect, one
caveat with this body of research to date is that it has
not yet been tested with real-world witnesses in real
criminal cases.

Interference

Interference, in mug shot research, is when postcrime
information, in the form of viewing many new faces,
weakens or interferes with the witness’s memory of the
actual criminal. Interference is most commonly tested
in research laboratories by exposing two groups of par-
ticipants to a mock crime, asking one group to look
through mug shot photographs and then asking both
groups of witnesses to make an identification of the
criminal from a six-person lineup. Researchers also
manipulate whether or not the mock criminal’s photo-
graph is present in the lineup to test whether or not wit-
nesses who viewed the mug shots are more likely to
choose an innocent person when the actual target is not
present. Although it is reasonable to assume that the
process of viewing hundreds of faces in search for a
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criminal may influence a witness’s ability to later make
a correct identification of the criminal, research results
to do not support this assumption. Research has shown
that viewing mug shots has virtually no effect on later
identification accuracy from lineups.

Unconscious Transference

Unconscious transference from viewing mug shots
refers to the event in which an innocent lineup member,
who is also the only lineup member previously viewed
by the witness in a prior mug shot task, seems more
familiar than do the other lineup members because he
was viewed in the mug shots. The concern is that this
sense of familiarity on the part of the witness may lead
to an increased rate of selection of the (only) lineup
member who was seen previously in a mug shot task.
The phenomenon of unconscious transference has
likely plagued most adults at one time or another as evi-
denced in the common question, “Where do I know that
face?” For witnesses who view mug shots, followed by
a lineup that contains one person seen in those mug
shots and five photographs never seen before, they are
faced with a similar question. The correct answer is for
witnesses to say, “I saw that face in the mug shot task,”
and the erroneous conclusion is that the face is familiar
because it is the face of the criminal.

Support for unconscious transference from mug
shots is mixed, with only a few published studies find-
ing support for the effect. Researchers have manipu-
lated variables such as the number of mug shots viewed
(from 10 to more than 600) and the delay from viewing
the mug shots to the lineup task (immediately to several
weeks later) but have been unable to find a consistent
predictor of the unconscious transference effect.

Commitment

Commitment refers to the event when a witness selects
a (innocent) person from a mug shot task and then
selects the same (incorrect) person from a later lineup
procedure. Research on the commitment effect is con-
sistent in that it is relatively easy to produce and that
it has the largest negative impact on lineup identifica-
tion accuracy when considered with the other two
effects described above. In one research example,
almost two-thirds of witnesses who selected an inno-
cent person from a mug shot task went on to later
identify that same innocent person from a lineup. A
comparison group of participants who did not see mug
shots picked the innocent person at a rate of only 20%.

Procedural Matters

As with any identification procedure, there are numer-
ous ways that investigators could conduct the mug
shot task that may have differential effects on the out-
come. Some procedural variations that have been
examined include whether the photographs are sorted
by gender, age, race, and type of crime before view-
ing; the ideal number of mug shots to view; and
whether a computerized sorting system yields more
accurate identification results than do standard mug
shot methods.

In sum, mug shot research has not supported the
intuitive concerns that interference and unconscious
transference effects generate. Commitment to a photo-
graph, however, does seem to be a strong predictor of
identification errors from mug shot searching.
Regardless of the area of research described above, an
increase in real-world data obtained from field studies
will be highly beneficial and informative for future
mug shot research.

Jennifer E. Dysart

See also Eyewitness Descriptions, Accuracy of; Eyewitness
Memory; Identification Tests, Best Practices in;
Unconscious Transference
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MULTIPLE PERSONALITY DISORDER

See DISSOCIATIVE IDENTITY DISORDER
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NEIL V. BIGGERS CRITERIA

FOR EVALUATING EYEWITNESS

IDENTIFICATION

In its 1972 ruling in Neil v. Biggers, the U.S. Supreme
Court outlined five criteria that should be used in evalu-
ating the accuracy of eyewitness identifications: the wit-
ness’s certainty, his or her quality of view, the amount of
attention paid to the culprit, the agreement between the
witness’s description and the suspect, and the amount of
time between the crime and the identification attempt.
For many reasons, these criteria are suboptimal. Some
of them directly contradict empirical research, and oth-
ers can actually be misleading under certain circum-
stances. Preferable methods for evaluating accuracy
include assessing the suggestiveness of the identifica-
tion procedure, including the instructions given to the
witness; examining the structure of the lineup or photo
spread; and checking whether the person administering
the photo spread knew who the suspect was.

The U.S. Supreme Court’s decision in Neil v.
Biggers (1972) was the first time that the Court had
made explicit recommendations about evaluations of
eyewitnesses in criminal cases. These criteria, known
to eyewitness researchers as the Biggers criteria, are

the opportunity of the witness to view the criminal at
the time of the crime, the witness’ degree of atten-
tion, the accuracy of the witness’ prior description of
the criminal, the level of certainty demonstrated by
the witness at the confrontation, and the length of
time between the crime and the confrontation.

Although the Biggers criteria are intuitively
appealing, psycholegal researchers generally disap-
prove of them for several reasons. First, reports on the
extent to which these criteria are met, especially con-
fidence, are not reliably related to identification accu-
racy. Second, most of the reports are subjective,
provided by the very person whose memory is in dis-
pute when an identification is challenged. Finally,
they attempt to postdict accuracy, a goal that has had
limited success throughout the empirical study of eye-
witnesses. The background of the criminal case that
prompted the criteria and the empirical data related to
each criterion are presented below.

In the crime for which Biggers was convicted, the
victim was taken from her home and raped along the
railroad tracks a short distance away. The attack lasted
between 15 and 30 minutes. Several times after the
assault, the victim was shown photos in both lineups,
where multiple photos are shown at a time, and
showups, where only one photo is presented. She did
not identify anyone from these photos. Seven months
after the assault, Biggers was identified in a police sta-
tion showup. The showup was conducted because the
police claimed that they were unable to locate appropri-
ate fillers for a lineup. After the police escorted the vic-
tim past the defendant, she asked them to have him say,
“Shut up, or I’ll kill you,” a phrase used by her assailant.
She then identified Biggers and indicated that she had
“no doubt” about the accuracy of her identification.

The critical issue decided by the Supreme Court
was whether the showup was “unnecessarily sugges-
tive” and therefore violated due process. In previous
cases, the Court argued that it was possible for
identification procedures to be so unnecessarily
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suggestive as to render the identification unreliable
and therefore a violation of due process. However,
such a determination must be considered “on the
totality of the circumstances.” For example, in Stovall
v. Denno (1967), the identification procedure did not
violate due process because the victim’s critical med-
ical condition justified the hospital room showup and
the victim subsequently identified the defendant at
trial. In another case, the totality of the circumstances
analysis indicated that due process was violated
because the witness was not able to definitively iden-
tify the defendant during either a suggestive lineup or
a showup. In that case, it was only after the third
exposure to the defendant that the witness produced a
confident identification.

Using the criteria described above, the Court (with
five justices in the majority) concluded that the
showup procedure was not unnecessarily suggestive.
First, the victim had ample opportunity to view her
attacker, both “under adequate artificial light . . . and
under a full moon outdoors.” Second, the witness was
“no casual observer,” suggesting that she had paid
close attention to the culprit’s face during the assault.
Third, her description was “more than ordinarily thor-
ough,” including mention of the assailant’s height,
age, skin tone, and voice. Fourth, she displayed a high
level of certainty in her identification, saying “I don’t
think I could ever forget [that face].” Finally, although
7 months had passed between the crime and the iden-
tification of Biggers, the Court reasoned that because
the victim never made any other identifications, in
spite of many opportunities to do so, “her record for
reliability was thus a good one, as she had previously
resisted whatever suggestiveness inheres in a
showup.” Therefore, according to the totality of the
circumstances analysis, reports on the criteria were
acceptable, suggesting that the witness’s identification
was accurate in spite of the suggestive procedure used
to obtain it. The recommendations articulated in
Biggers were upheld in Manson v. Brathwaite (1977);
the Court has not revisited recommendations for eval-
uating eyewitnesses since 1977.

At the time these recommendations were issued, the
field of psychology and law was in a nascent stage; the
flagship journal of the field, Law and Human
Behavior, had not yet been established. Therefore, the
justices relied on intuition rather than empirical evi-
dence when designing a set of criteria. Although the
criteria are intuitively appealing, several significant
problems exist.

Certainty, View, and Attention:
Subjective Criteria

Three of the five Biggers criteria—certainty, view, and
attention—are subjective reports produced by the eye-
witness, the very person whose accuracy is at issue in
a criminal trial. The most problematic of these is
undeniably witnesses’ certainty. Perceivers naturally
assume that a confident witness is an accurate one.
This belief is well-founded under certain circum-
stances. When witnessing conditions vary widely,
there is a strong relationship between confidence and
accuracy: Witnesses who had a poor view are less con-
fident than witnesses who had a good view. However,
the integrity of the relationship between confidence
and accuracy is easily compromised. For example,
information suggesting that a co-witness identified the
same person inflates certainty, as does identifying the
person believed to be the culprit by the photo-spread
administrator. The details of the Court’s certainty rec-
ommendation suggest that there may have been some
awareness that confidence is malleable. The critical
confidence report, from the Court’s perspective, was
certainty “at the time of the confrontation,” not confi-
dence at the time of the in-court identification. It is
possible that the Court’s specification derived from an
awareness that subsequent reports were vulnerable to
influence by external variables.

Unfortunately, the Court’s stipulation that certainty
at the time of the identification is the relevant report
does not ensure that this reported certainty provides
useful information about accuracy. Indeed, simple
manipulations can dramatically distort witnesses’
memories of how certain they were at the time of their
identification. A recent meta-analysis summarized the
results of 20 experimental tests with more than 2,400
participants. Witnesses who were told that their iden-
tification was correct (i.e., “Good, you identified the
suspect”) reported recalling greater certainty in their
identification than did witnesses who were told noth-
ing about the accuracy of their identification. This
inflation is especially troubling because in the original
experiments, witnesses made identifications from tar-
get-absent photo spreads, meaning that their inflated
confidence accompanied an incorrect identification.
More troubling, this simple manipulation also dis-
torted reports on the two other subjective criteria.
Eyewitnesses who heard that their identification was
correct reported better views and paying more atten-
tion compared with witnesses who heard nothing

524———NNeeiill  vv..  BBiiggggeerrss  Criteria for Evaluating Eyewitness Identification

N-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 524



about their accuracy. In conclusion, three of the five
reports are distorted by simple, legal comments from
investigators.

Description and Time: 
Objective Reports

Description and time are primarily objective reports—
evaluations of these criteria do not rely on witnesses’
own reports. Evaluators can examine for themselves the
degree of match between a witness’s description and
the appearance of the defendant. Similarly, there is a
record of the date of the crime and the date the suspect
was positively identified. Psychological literature gen-
erally supports the time criterion: Accuracy diminishes
as the time between the witnessed event and the identi-
fication attempt increases. However, the literature on
the description criterion is mixed. One study concluded
that there is no connection between an eyewitness’s
description and identification accuracy. Other studies
suggest that witnesses are more likely to identify sus-
pects if the witnesses have given a detailed description.
Still other studies complicate the relationship even fur-
ther by suggesting that the mere process of providing a
verbal description of a perpetrator harms identification
accuracy (i.e., verbal overshadowing). An empirically
validated interviewing style, known as the cognitive
interview, increases the quality of witnesses’ descrip-
tions but, as predicted by verbal overshadowing,
decreases identification accuracy. Fortunately, identifi-
cation accuracy rates are preserved if a delay exists
between the verbal description and the identification
attempt. Even though description and time are primar-
ily objective, they are not immune to influence by
external variables such as interviewing style.

System Variables Versus 
Estimator Variables

Most of the Biggers criteria are estimator variables—
that is, variables that are not under the control of the
justice system. For example, the justice system has no
control over what kind of view the eyewitness had of
the culprit. Similarly, the justice system has no control
over how much or what kind of attention the witness
paid to the culprit. In contrast, the time criterion falls
into the system variable category—that is, variables
that the justice system can control. For example,
investigating officers can decide whether to show pho-
tos to a witness immediately after a crime is reported

or wait until a suspect is located for a live lineup. The
ability to make these decisions means that time is a
system variable rather than an estimator variable.

The two remaining variables, confidence and
description, straddle both categories. In some ways,
they are estimator variables because the justice system
cannot ensure that crime characteristics lead to high
confidence or good descriptions (e.g., by ensuring that
the culprit is in view for a long time and has no dis-
guise). However, both criteria have system variable ele-
ments. Confidence can be easily manipulated by
external factors having nothing to do with identification
accuracy. Myriad variables, such as postidentification
feedback, co-witness information, and repeated ques-
tioning, affect eyewitnesses’ confidence. The quality of
a witness’s description is also influenced by external
variables such as the style of interviewing. The cogni-
tive interview increases both the amount and the qual-
ity of information gathered from eyewitnesses.

The BBiiggggeerrss Criteria Attempt 
to Postdict Accuracy

The final problem with the Biggers criteria is that they
attempt to postdict accuracy—that is, to determine
from eyewitnesses’ own reports whether an identifica-
tion that had already occurred was accurate or inaccu-
rate. Empirical research reveals limited success in
postdicting accuracy. This will be especially difficult
when the variables intended to postdict accuracy are
so vulnerable to distortion. A preferable strategy is to
minimize the likelihood of inaccurate identifications
at the time of the confrontation. One clear example of
such a change is to require investigators to warn eye-
witnesses that the culprit might or might not be pre-
sent in the set of photos. Another is to obtain a report
of the witness’s confidence immediately after the
identification is made, allowing defense attorneys to
challenge inflated confidence reports at trial.

The continuing publicity surrounding DNA exon-
erations of individuals wrongfully identified should
impress on the Court the need to revisit the Biggers
criteria. Should the Court undertake such a challenge,
some preference for system variable changes would
likely be articulated by many psycholegal researchers.
In the meantime, defense attorneys and expert wit-
nesses alike should continue to challenge the utility of
these criteria, especially confidence, in contributing to
meaningful evaluations of eyewitness identification
accuracy. At best, the criteria outlined by the Court
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provide limited information about accuracy. At worst,
the criteria provide misleading information, suggest-
ing that triers of fact rely on variables that have tenu-
ous relationships with accuracy.

Amy Bradfield Douglass

See also Confidence in Identifications, Malleability;
Estimator and System Variables in Eyewitness
Identification; Expert Psychological Testimony on
Eyewitness Identification; Eyewitness Memory; Juries and
Eyewitnesses; Showups; U.S. Supreme Court; Wrongful
Conviction
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NOVACO ANGER SCALE

The Novaco Anger Scale (NAS) is a self-report ques-
tionnaire with Cognitive, Arousal, and Behavioral
subscales that constitute a 48-item NAS Total score. It
has a separate 12-item Anger Regulation subscale.
This questionnaire is designed to index a person’s dis-
position for anger, which is a risk factor for violence
and a dynamic variable amenable to treatment. The
NAS was developed in conjunction with the violence
risk project of the MacArthur Foundation Research
Network on Mental Health and Law. It was later
revised, along with its companion scale, the 25-item

Provocation Inventory (PI), in conjunction with its
publication by Western Psychological Services
(WPS). The NAS subscales pertain to anger disposi-
tion domains, as linked to an environmental context.
The PI assesses self-reported anger intensity in
response to provoking situations. Both instruments
were developed and validated for use with mentally
disordered and normal populations.

Description and Development

The NAS was first constructed in 1990 as a two-part
instrument, which entailed the PI as “NAS Part B.” In
its formal publication in 2003, the NAS and PI were
designated as separate instruments, and the Anger
Regulation subscale was added. In the 2003 revision,
a subset of four “attentional focus” items within the
NAS Cognitive subscale was replaced by a subset of 4
items concerning “justification.” Some item-wording
changes were also made across the instrument.

Scale norms, reliability, and validity were first
established for clinical populations in studies with 300
male and female patients, both civil commitment and
forensic, at three California State hospitals; 119 male
forensic patients in Scotland; 129 male intellectual
disability forensic patients in England; and 143
Vietnam combat veterans with posttraumatic stress
disorder (PTSD). The WPS standardization sample of
1,546 participants was age stratified (9–84 years) and
was obtained from various nonclinical settings across
the United States; also added were 171 male offenders
in various correctional settings.

Scale Components

NNAASS  CCooggnniittiivvee

The arousal of anger is cognitively mediated, being
a function of perception and information processing.
A schematic network of memories and meanings cen-
trally influence the experience of anger and its expres-
sion. The NAS Cognitive subscale is composed of
items operationalizing justification, rumination, hos-
tile attitude, and suspicion.

NNAASS  AArroouussaall

Anger arousal is marked by physiological activa-
tion in the cardiovascular, endocrine, and limbic
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systems and by tension in the skeletal musculature.
Transfer of arousal or excitation residues from a prior
provocation can intensify anger to a new one. The
NAS Arousal subscale items operationalize intensity,
duration, somatic tension, and irritability.

NNAASS  BBeehhaavviioorraall

Implicit in the cognitive labeling of anger is an
inclination to act in an antagonistic or confrontative
manner. The NAS Behavioral subscale items opera-
tionalize impulsive reaction, verbal aggression, phys-
ical confrontation, and indirect expression. The NAS
Behavioral score is the principal NAS index expected
to be associated with violence.

NNAASS  TToottaall

This is a summary anger disposition index, created
by adding the Cognitive, Arousal, and Behavioral sub-
scales. It does not include the NAS Anger Regulation
subscale.

NNAASS  AAnnggeerr  RReegguullaattiioonn

A central characteristic of problematic anger is loss
of regulatory control, which of course hinges on the
environmental context in which the anger has been
activated. This subscale is composed of cognitive,
arousal, and behavior items. It is an overall index of
the person’s report of his or her ability to regulate
anger-engendering thoughts and thinking styles, effect
self-calming, and engage in constructive behavior
when faced with provocation.

IInnccoonnssiisstteenntt  RReessppoonnddiinngg  IInnddeexx  ((IINNCC))

As a validity check, the NAS contains an index of
response inconsistency, computed from a subset of
8 item pairs that have high correlations in the WPS
standardization sample. Details are given in the NAS-
PI manual.

Reliability

In its initial version, the NAS Total had an internal
reliability (alpha) of .95 and a 2-week test-retest reli-
ability of .84 in studies with psychiatric patients in the
California State hospitals. An independent study with

male offenders in Canada found NAS Total alpha
equal to .95 and test-retest reliability to be .89 for a
4-week interval. In the MacArthur Violence Risk
Project involving 1,101 civil commitment psychiatric
patients, who were given the NAS while in hospital,
the alpha for NAS Total was .94. For the WPS stan-
dardization sample, it was .94. In other studies, the
NAS Total alpha was .97 for Vietnam combat veter-
ans, .95 for forensic patients in Scotland, .92 for
developmental disabled forensic patients in England,
.94 for violent prisoners in Sweden, and .90 to .93 for
undergraduates in California, Australia, and Sweden.

Validity

The initial NAS-PI was validated in the MacArthur
Violence Risk Project, directed by John Monahan
and conducted in three U.S. metropolitan areas. The
NAS was a significant predictor of postdischarge
violence at 10-week and 1-year follow-ups. It was
also significantly related to patients’ imagined vio-
lence while in hospital. In the scale development
studies with California patients, it correlated .42 and
.47 with Spielberger State Anger, prospectively at
1 and 2 months, respectively. It has robust correla-
tions with the Spielberger Trait Anger measure in
concurrent testing in studies with psychiatric
patients in California, Scotland, England, Canada,
and Sweden and with Vietnam veterans in Hawaii.
Independent studies have found it to be related to
violence by psychiatric patients before hospital
admission, during hospitalization, and in the com-
munity after hospital discharge. Among combat vet-
erans, it is strongly related to PTSD symptoms and
PTSD diagnosis. Its adaptation to developmental
disabilities patients has been demonstrated to have
high reliability and validity and to be predictive of
assaultive behavior in hospital.

Future Directions

The NAS-PI manual elaborates on the theoretical
background and history of instrument development,
the principles for its use and interpretation, validity
issues, and the psychometric properties ascertained
from a number of research investigations. One
intended use of the NAS is for evaluation of the treat-
ment received. An important extension in this domain
would be for case formulation. Given that anger is now
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recognized as a dynamic variable associated with vio-
lent behavior and that anger treatment efficacy has
been demonstrated, the NAS would seem to have value
for case formulation as the cognitive, arousal, and
behavioral domains lend themselves to identification
of the psychological deficits associated with anger
dysregulation.

Raymond W. Novaco

See also Forensic Assessment; MacArthur Violence Risk
Assessment Study; Risk Assessment Approaches;
Violence Risk Assessment
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OBSCENITY

Obscenity is a unique legal phenomenon for three rea-
sons. First, the defendant does not have to know the
exact content of the material at issue; he or she only
has to know the general nature of the material in order
to be convicted. Second, the defendant almost neces-
sarily has to employ social scientists to conduct a
study indicating that the material does not offend the
community’s standards. Third, because the crime of
obscenity depends on the community’s sentiment, the
defendant does not know if he or she has committed a
crime until the verdict is returned. Thus, someone can
own obscene material and not know that the material
is illegal until a jury decides whether it offends com-
munity standards. Psychological research is used to
measure community standards.

The legal definition and method of determining
obscenity were established in Miller v. California
(1973). Obscenity depends primarily on three factors.
A material is obscene if an average person applying
community standards would find that it (a) appeals to
a prurient interest (i.e., an unhealthy, morbid, or
degrading interest in sex), (b) depicts sexual conduct
specifically defined by the state as patently offensive,
and (c) lacks any artistic, literary, political, or scien-
tific value.

In Smith v. United States (1977), the court clarified
that “prurient interest” and “patently offensive” were
to be determined by an average person applying con-
temporary community standards. Additionally, in
Pinkus v. United States (1978), the court found that
children are not part of the community included in the

community standards criteria. However, these defini-
tions failed to address what constitutes a community.

States have much flexibility in determining what
behaviors are considered patently offensive sexual
material. The Miller ruling and state court rulings
have provided some examples. For instance, the
Illinois state court in Ward v. Illinois (1977) named
bestiality and sadomasochism as examples of patently
offensive sexual conduct. Currently, seven states do
not have obscenity laws. Of those that do, most states
include the Miller definition as well as provide exam-
ples of patently offensive materials. Other than these
definitions, stores selling such material and individu-
als have no explicit guidance on whether a material is
obscene or not. Because the definition of obscenity is
determined by community sentiment, it is difficult to
know whether a material is obscene until a jury makes
that determination. Researchers can conduct studies
and testify about the community’s standards.

Community Standards 
and Expert Testimony

Following Miller (1973), courts began to address
whether parties had either the right or the requirement
to produce scientific data. Kaplan v. California (1973)
determined that defendants have the right to introduce
expert testimony on the issue of community standards.
In Commonwealth v. Trainor (1978), the judge stated
that public opinion polls are uniquely suited to inform
community standards debates. People v. Nelson
(1980) generally held that experts are needed because
otherwise jurors would rely on their own standards
instead of the community’s standards as the law
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requires. However, Hamling v. United States (1974)
found that expert testimony was not needed if the jury
could view the material themselves. More important,
the court determined that the defendant does not have
the right to produce a poll. Generally, the current trend
is to allow polls as long as they are well conducted
and not biased.

Psychological research has investigated various
aspects of community standards. Research has deter-
mined that community standards may vary over time;
they may be restrictive at one time while lenient at
another. Additionally, research has discovered that
urban communities often have less conservative views
of obscenity than less populated areas.

Males, younger individuals, and Whites are less
likely to consider a material obscene than their coun-
terparts. Furthermore, research has determined that
viewing obscene materials does not change an indi-
vidual’s opinion of whether it is obscene or not, but it
may make individuals less likely to consider that the
material appeals to a prurient interest in sex.

Finally, individuals’ perceptions of obscenity do
not match their perceptions of the community’s stan-
dards of obscenity. That is, individuals indicate that
their personal views are more lenient than those of the
community, even though they are part of the commu-
nity. This may be problematic in court if individuals
believe that their views do not match their commu-
nity’s view; they may determine that a material is
obscene by community standards when they person-
ally do not believe it is. Jury members are supposed to
overlook their own standards and apply community
standards in these cases. Yet if they do not have infor-
mation about community standards, they may be
inclined to believe that the community is much more
restrictive than it truly is. As such, expert testimony
from researchers who have polled the community can
provide jurors with insight into what the community
truly believes to be obscene.

Obscenity and the Internet

The most current challenge to the obscenity laws con-
cerns sexual material posted on the Internet, which did
not exist when the obscenity definition was estab-
lished in 1973. Jurisdictional issues become problem-
atic when obscenity cases involve the Internet.
Although the material may not be viewed as obscene
in the community of the individual who placed it on
the Web site, it may be obscene in other communities

where it is viewed. Courts have determined that the
individual responsible for the obscene material will
not be held to the standards of the town where he or
she posted the Web site (Voyeur Dorm, L.C. v. City of
Tampa, 2001). Instead, he will be held to the standards
of the community where the material is delivered
(Miller v. California, 1973). This decision was fur-
thered by Ashcroft v. ACLU (2002), which established
that Internet material can be judged by the standard of
the community that is most likely to be offended by it.
As these examples demonstrate, obscenity laws pose
difficulties for both lawmakers and psychologists.

Alicia Summers and Monica K. Miller

See also Expert Psychological Testimony; Public Opinion
About Crime
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OPTIMALITY HYPOTHESIS IN

EYEWITNESS IDENTIFICATION

As originally proposed by Kenneth Deffenbacher, the
optimality hypothesis states that the likelihood of
obtaining statistically reliable positive correlations of
witness confidence and accuracy varies directly with
the degree of optimality of information-processing con-
ditions present for the witness at stimulus encoding,
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during memory storage (retention interval), and at
memory test. The more nearly ideal the processing con-
ditions are for witnesses, the more they should be able
to track accurately the adequacy of their memory per-
formance in overtly expressed confidence ratings. The
context in which the optimality hypothesis was pro-
posed is discussed next.

By the end of the first decade of the modern resur-
gence of interest in conducting research concerned with
the psychology of testimony, several dozen studies had
accumulated wherein both witness accuracy and confi-
dence in their identification decisions was measured.
The commonsense intuition of laypersons, jurists, and
researchers alike was that witness confidence should
accurately track witness accuracy. In addition, signal
detection theory, perhaps the most widely accepted the-
ory of human judgment, made the same prediction.
That is, the expectation was that when the accuracy of
an identification decision made by each of a number of
witnesses was correlated with a measure of their confi-
dence in their decisions, the correlation coefficient
expressing the predictability of accuracy from
expressed confidence should be positive and relatively
strong. The problem was that the empirical findings in
this regard were decidedly mixed. Approximately half
these initial studies reported positive correlation coeffi-
cients, ranging from +.20 to +.95, and the other half
reported either correlation coefficients not statistically
different from 0 or reversed (negative) correlations of
witness accuracy and certainty.

At least on the surface, there would appear to be
equal arguments both for and against the prior expec-
tation that witness confidence should track witness
accuracy with reasonable fidelity. In an effort to
resolve this apparent contradiction of expectation and
to account for the very large range of obtained corre-
lation coefficients, a close examination of the studies
in question revealed that there was substantial statisti-
cal support for the optimality hypothesis. Studies
were first classified as having provided either high
optimal or low optimal information processing condi-
tions for witnesses. High optimal studies were defined
as those wherein overall accuracy was at least 70%
and that possessed at least three of the following infor-
mation-processing conditions: warning of an impend-
ing memory test, stress levels low enough to permit
adequate monitoring of the environment, ample
opportunity to observe the target person, a brief reten-
tion interval, high familiarity with the target, similar
condition of the target at encoding and memory test,

low similarity of the target to foils (an innocent person
in a police lineup) at test, unbiased memory test
instructions, and additional consistent information
presented during the retention interval. Then, both the
number of significant positive accuracy-confidence
correlation coefficients and the number of not signifi-
cant or reversed accuracy-confidence correlations
were determined for each category of study, those
possessing of high and those possessing low optimal
processing conditions. Fully 77% of studies had either
high optimal processing conditions and a significant
positive accuracy-confidence correlation or low opti-
mal conditions and a not significant or reversed corre-
lation coefficient. This proportion of cases is
significantly greater than the proportion (.23) of cases
wherein high optimal conditions resulted in not sig-
nificant or reversed correlation coefficients or low
optimal conditions produced significant positive cor-
relations. Further analysis showed that this strong sup-
port for the optimality hypothesis was not related to
whether the information-processing conditions in a
study were of greater or lesser forensic relevance.

Since the proposal of the optimality hypothesis,
publication of substantially greater numbers of inves-
tigations in which accuracy-confidence correlations
were computed has occurred, and at least two meta-
analyses (assessments of the average effect size, for
the accuracy-confidence correlation in this case) have
been conducted. As a result, two conclusions may be
drawn. First, the average effect size has been esti-
mated to be in the range of +.25 to +.35. That is, only
6% to 12% of the variation in accuracy judgments can
be explained by variations in witness confidence. This
result can be contrasted with the finding in one study
that variations in juror perceptions of witness confi-
dence accounted for as much as 50% of the variance
in juror judgments as to witness accuracy. Second,
additional empirical support for the optimality
hypothesis has been obtained. In one published meta-
analysis, clear evidence was found of longer target
exposures being associated with a higher accuracy-
confidence correlation (+.31) than shorter target face
exposures (+.19). Other separate empirical investiga-
tions have found moderately strong positive correla-
tions between target face distinctiveness and the size
of the accuracy-confidence correlation. Still other
studies have obtained markedly higher accuracy-
confidence correlations in no-disguise conditions ver-
sus disguise conditions and in conditions with lower
stress than in conditions with higher witness stress.
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Finally, a theoretical analysis has been conducted
in which the optimality hypothesis has been derived
within the framework provided by signal detection
theory. This analysis has resulted in the prediction of
the average size of the accuracy-confidence correla-
tion at six different levels of accuracy ranging from
zero to very high levels. An example illustrates the
utility of this analysis. Within the range of accuracy
levels typically obtained in field experiments, a
midrange predicted value of the accuracy-confidence
correlation coefficient would be +.256, quite close to
the estimated population value of +.252 obtained in a
published meta-analysis.

Kenneth Allan Deffenbacher

See also Confidence in Identifications; Confidence in
Identifications, Malleability; Expert Psychological
Testimony on Eyewitness Identification
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OUTPATIENT COMMITMENT,
INVOLUNTARY

Involuntary outpatient civil commitment is a form of
civil commitment in which a court orders an individual
to receive treatment and related services in a commu-
nity setting. Nearly all states in the United States per-
mit outpatient civil commitment, though the manner in
which it occurs varies among the states. It is also used
in other countries. Whether outpatient commitment
should be used has been a source of much debate since
the 1970s. While it continues to be controversial, the

courts that have considered it have upheld its legality.
Research to date suggests that it may be effective in
some circumstances for some patients when combined
with long-term treatment, though the reasons for its
effectiveness are not known at this time.

Outpatient Civil Commitment Defined

Civil commitment is a form of compulsory treatment.
Every state has a civil commitment statute that per-
mits the involuntary hospitalization of an individual if
certain conditions (generally a mental illness with
behavioral consequences, most typically dangerous-
ness to self or others) are found to exist. Many states
have broadened the application of involuntary civil
commitment statutes to permit individuals to be com-
mitted to treatment in outpatient settings.

Because outpatient civil commitment, like inpa-
tient civil commitment, involves some deprivation of
individual liberty, state statutes must specify the crite-
ria that will be applied before someone can be ordered
into outpatient care. There are three general types of
outpatient commitment. The first is a form of “condi-
tional release” used in some circumstances when an
individual is going to be discharged from inpatient
psychiatric care. The individual must agree on dis-
charge to comply with one or more conditions, includ-
ing the receipt of treatment in the community. A
second type of outpatient commitment statute (most
common among the states) uses the same criteria for
both inpatient and outpatient commitment but permits
a judge to order outpatient treatment as an alternative
to inpatient treatment if the judge finds that the person
meets the criteria for civil commitment. In the third
type of outpatient commitment statute, there are sepa-
rate statutory provisions for outpatient commitment,
and the criteria differ from those used for inpatient
commitment.

Criteria for Outpatient Commitment

While most states use the same criteria for inpatient
and outpatient commitment, since the mid-1990s there
has been more emphasis on the creation of discrete and
separate criteria for outpatient commitment. These
statutes, best exemplified by those found in New York
and North Carolina, use many or all of the following
criteria in defining those individuals who may be
involuntarily ordered into outpatient treatment:
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• The person is 18 years of age or older.
• He or she suffers from a mental illness.
• The individual is unlikely to survive safely in the

community without supervision.
• He or she has a history of lack of adherence to treat-

ment for mental illness.
• As a result, within a defined period in the past (usu-

ally 36 or 48 months), he or she has been hospitalized
or jailed or has engaged in dangerous conduct
(including threats).

• The individual refuses treatment or lacks the capacity
to accept treatment voluntarily.

• In light of the person’s history and condition, the per-
son requires treatment to prevent a relapse or deterio-
ration that could result in harm to the person or others.

A primary difference between criteria such as these
and more typical involuntary commitment criteria is
that these criteria are preventive in nature, permitting
intervention in anticipation of the person’s relapse or
deterioration. In contrast, most civil commitment
statutes permit intervention only after the occurrence
of specified behavior, typically defined as being dan-
gerous to either self or others, or an inability to meet
basic needs.

These “pure” outpatient commitment statutes also
typically require a finding by the judge that treatment
will be available to the person if the court orders it.
The statute may specify the types of treatment that
may be ordered as part of an outpatient treatment
order. For example, the New York law (which uses the
phrase “assisted outpatient treatment” rather than
involuntary outpatient civil commitment) states that
ordered treatment

shall include case management services or assertive
community treatment services to provide care coor-
dinate, and may also include any of the following
categories of services: medication; periodic blood
tests or urinalysis to determine compliance with pre-
scribed medications; individual or group therapy;
day or partial day programming activities; educa-
tional and vocational training or activities; alcohol or
substance abuse treatment and counseling and peri-
odic tests for the presence of alcohol or substance
abuse; supervision of living arrangements; and any
other services . . . prescribed to treat the person’s
mental illness and to assist the person in living and
functioning in the community, or to attempt to pre-
vent a relapse or deterioration that may reasonably

be predicted to result in suicide or the need for hos-
pitalization. (N.Y. Mental Hygiene Law § 9.60(a)(1))

The specific definition of services that must and
may be included as part of an outpatient treatment
order also differs from a typical involuntary commit-
ment statute, which does not provide such specificity.

Consequence of Noncompliance 
With an Outpatient Treatment Order

If the person fails to comply with the treatment order,
state law typically permits one of two responses. The
person may be brought back to court, and the court may
impose new conditions, emphasize the importance of
complying with the existing conditions, or hold the per-
son in contempt of court—something that rarely, if
ever, happens. Second, the person may be ordered to an
inpatient setting for assessment to determine whether
the person now meets the criteria for inpatient commit-
ment. If so, the person may be hospitalized under the
state’s involuntary commitment provisions.

One of the primary reasons for the enactment of out-
patient civil commitment provisions is the argument
that individuals with mental illnesses who quit taking
prescribed medication are the group of people most at
risk for deterioration and ultimately behavior that
endangers them or others. Outpatient commitment laws
typically permit a judge to order the person to take
medication as part of the commitment order. However,
before a person may be forced to take medication, state
laws usually require another court hearing to determine
if the person lacks the capacity to make decisions
regarding medication. If the person is found to have the
capacity (i.e., the legal competency) to make decisions
about medication, then the person is usually permitted
to continue to refuse medication despite the fact that he
or she is under an outpatient treatment order.

The Legality of Outpatient 
Commitment Statutes

Some have criticized outpatient commitment statutes
on legal grounds, arguing that they represent an unwar-
ranted and legally suspect extension of the state’s
authority to force people to accept treatment against
their will. However, courts have uniformly upheld the
constitutionality of outpatient commitment statutes
and in doing so have provided judicial endorsement of
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the state’s authority to act preventively in certain cir-
cumstances. For example, in upholding the constitu-
tionality of New York’s outpatient commitment statute,
the New York Court of Appeals observed that the
statute forwarded the state’s interest in “warding off
the longer periods of hospitalization that, as the
Legislature has found, tend to accompany relapse or
deterioration” (In the Matter of K.L., 2004, p. 487).

Issues in Implementing 
Outpatient Commitment

The implementation of outpatient commitment statutes
varies by state. A number of implementation issues
have been reported. First, it appears that regardless of
the type of statutory provision a state has, outpatient
commitment orders are used most frequently at the
point of discharge, as a way of attempting to ensure
treatment compliance as the person enters the commu-
nity. Second, there are a number of practical barriers
that sometimes reduce the use of outpatient commit-
ment. These include difficulties in transporting the
individual, limits on treatment capacity, and lack of
adequate social supports such as housing. Third, per-
ceived difficulties in enforcing outpatient commitment
orders may reduce its use in some situations.

The Impact of Outpatient 
Commitment Statutes

There have been two generations of research into the
effectiveness of outpatient commitment statutes. The
first generation of research generally relied on anec-
dotal evidence from a particular state or jurisdiction,
and while this research often suggested that outpatient
commitment was effective, there were significant
methodological problems that called the reliability
and generalizability of the findings into question.

The second generation of research has been more
methodologically rigorous and has examined the
impact of pure outpatient commitment statutes, prin-
cipally in New York and North Carolina. The most
comprehensive studies have been conducted in North

Carolina. The North Carolina studies relied on ran-
dom assignment of involuntarily hospitalized individ-
uals meeting the state’s criteria for outpatient
commitment to either be released from treatment or
undergo outpatient commitment. Patients in the latter
group could receive a renewable 180-day treatment
extension after the original 90 days of treatment.
While outcomes between the two groups did not dif-
fer significantly on most measures, patients in the lat-
ter group who received comparatively more intensive
outpatient commitment over a longer time had fewer
hospital admissions, had fewer days in hospital, were
less likely to be violent or victimized, and were more
likely to comply with outpatient treatment. However,
a comparably designed study in New York did not find
similar outcomes.

While it is not clear from the extant research pre-
cisely how outpatient commitment might result in bet-
ter outcomes for some individuals, the North Carolina
studies in particular suggest that outpatient commit-
ment orders must be accompanied by treatment over
time to be effective.

John Petrila

See also Civil Commitment; Patient’s Rights
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PARENS PATRIAE DOCTRINE

Parens patriae translates from the Latin as “father of
the people” and is the legal principle that allows the
state to intercede on behalf of juveniles, those who are
mentally ill, and others who are unable to protect
themselves. The parens patriae doctrine was first enun-
ciated in English common law and referred to the king
as exercising protective functions in his role as “father
of the country.” The parens patriae doctrine should not
be confused with the in loco parentis doctrine, which
is more temporary in nature and not limited to govern-
mental entities. It should also be noted that in the
United States parens patriae power is a state govern-
ment’s exercise of power and not one that can be exer-
cised by the federal government. The doctrine was
conceived as a benevolent intercession by the govern-
ment and addressed the obligations of the government
to protect individuals. However, because this doctrine
allows the usurpation of the rights of natural parents
and legal guardians, as well as individuals deemed
incapacitated, it has generated controversy on several
fronts with regard to the limits of those powers.

Civil Commitment

Civil commitment proceedings, in which the mentally
ill are held in a restrictive setting for treatment, appear
to have been the earliest exercise of parens patriae
power. Until the 1960s, there were few restrictions on
the states’ exercise of paternalistic benevolence in
dealing with the mentally ill. At that time, however,

questions arose with regard to the truncation of civil
liberties that occurred with incarceration for mental ill-
ness and whether or not the state was necessarily act-
ing in a citizen’s best interests. Challenges to civil
commitment proceedings revolved around the state’s
reliance on the medical model in determining when a
mentally ill individual met criteria for incarceration
and whether commitment was, in fact, in an individ-
ual’s best interests given the conditions and lack of
treatment in mental institutions. Issues were also
raised as to whether commitment proceedings unrea-
sonably deprived citizens of due process, particularly
in situations where the deprivation of rights for the
mentally ill was greater than for individuals who were
dealt with through the criminal system. Reforms in
civil commitment proceedings have considerably nar-
rowed the state’s ability to intercede on behalf of the
mentally ill and have replaced the assumption of
benevolence with the recognition that the state can
only deprive individuals of liberty through due process
of law. While the state’s parens patriae power allows
the state to make decisions regarding mental health
treatment, the extent of intrusion is limited to “reason-
able and necessary treatment.”

Juvenile Law

The evolution of juvenile courts is also intimately con-
nected with the parens patriae concept and is another
arena in which challenges have generally resulted in a
more careful definition of when the state may inter-
cede and how. Originally, the parens patriae doctrine
gave the state power to intervene whenever this was
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viewed as being in the best interests of the child.
However, in 1966, in Kent v. United States, there was a
recognition that juveniles had the same rights as adults
with regard to due process, and the entire juvenile jus-
tice system came under scrutiny. In many ways, chal-
lenges to the state’s ability to intercede in juvenile
matters paralleled the challenges raised with regard to
incarceration of the mentally ill: the lack of due process,
the lack of consistency in defining which juvenile
behaviors required intervention, and the absence of
clear indicators that the state’s intercession resulted in
appropriate rehabilitative efforts. Ultimately, it became
clear that juveniles, as with the mentally ill, were
receiving worse treatment under the parens patriae
doctrine than would be afforded to them as adults in
criminal settings. Reforms resulted in the state having
less discretion than had previously been afforded
under parens patriae as formal procedures were subse-
quently implemented in juvenile hearings.

Child Abuse and Neglect

Another arena in which the doctrine of parens patriae
is fundamental has been in the state’s intercession on
behalf of abused and neglected children. This is an
area fraught with conflict between the care and pro-
tection of children, on the one hand, and constitutional
freedoms related to family privacy and parental lib-
erty, on the other. This conflict is particularly evident
in cases involving religious tenets of the parents clash-
ing with recommended medical treatment for their
children. In general, courts have concluded that reli-
gious freedom does not allow parents to risk impaired
health or death for their children. In these cases, the
state has relied on the parens patriae doctrine to jus-
tify intervention on behalf of the children. As with the
previously described arenas in which parens patriae is
a fundamental legal concept, the concept has been
exercised with considerable latitude historically and
then limited by reforms more recently. Difficulties in
operationally defining abuse and neglect, as well as
the state’s inability to prove that its interventions
result in a superior outcome for children, have compli-
cated the delicate balance between protecting children
and respecting family privacy. This issue has been
particularly relevant with regard to the removal of
children from the family for placement in the foster
care system given the documented flaws in that sys-
tem. Other areas that have been raised under parens
patriae with regard to child abuse and neglect issues

have revolved around child labor and school atten-
dance, with clearer justification for the state’s interest
in intervening.

Parens patriae has been an important doctrine in
delineating a protective role by the government toward
vulnerable members of society. Although a setting
forth of state’s obligations toward citizens who are
incapable of protecting their own interests is an impor-
tant aspect of governmental functioning, this doctrine
also has the potential to justify incursions into funda-
mental liberties. In each arena in which this doctrine
has been prominent, historically there has been a trend
toward limiting the broad powers of the state to inter-
vene in favor of achieving an appropriate balance
between the exercise of the state’s obligations to its
vulnerable citizens and the retention of fundamental
freedoms.

Marsha Anne Hedrick
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Further Readings

Kent v. United States, 383 U.S. 541 (1966).
Koocher, G. P., & Keith-Spiegel, P. C. (1990). Children,

ethics, and the law. Lincoln: University of Nebraska
Press.

Melton, G. B., Petrila, J., Poythress, N. G., & Slobogin, C.
(1987). Psychological evaluations for the courts. 
New York: Guilford Press.

PARENT-CHILD RELATIONSHIP

INVENTORY (PCRI)

The Parent-Child Relationship Inventory (PCRI) is a
78-item self-report instrument designed to measure
mothers’ and fathers’ perceptions of their relationship
with an individual child and their attitudes about
being parents. Responses are made on a 4-point Likert
scale, with high scores indicating parenting behaviors
that could advantageously contribute to this relation-
ship and low scores suggesting difficulties. Five scales
assess interpersonal dimensions of the individual 
parent-child dyad. These include Satisfaction with
Parenting (SAT), Involvement (INV), Communication
(COM), Limit Setting (LIM), and Autonomy (AUT).
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The Parental Support (SUP) and Role Orientation
(ROL) scales measure parental characteristics that
may influence interactions with a child. Each of these
scales yields a separate score. Evaluation of the valid-
ity of parents’ responses is facilitated by the inclusion
of a Social Desirability scale (SOC) and 10 correlated
items for examining the consistency of their responses
in the inventory.

Description and Development

The PCRI was developed, for individual or group
administration, to evaluate the quality of parent-child
relationships in both applied and research settings.
Construction of the scales combined experts’ ratings,
empirical tests, and subjective critiques by parents and
professionals to identify items for inclusion in the
measure. The final version of the PCRI was based on
standardization data collected from a predominately
White sample of 668 mothers and 471 fathers whose
children were between the ages of 3 and 15. In most
cases, responses were collected from both parents in 
a family regarding their dyadic relationship with 
the same child. These normative data were used to
develop separate tables for the interpretation of moth-
ers’ and fathers’ responses that potentially reflect gen-
der differences in parenting. Raw scores can be
transformed to percentiles and T scores.

Reliability

In the test manual, Anthony Gerard reports alphas
(Cronbach’s alpha coefficient) for the seven scales
ranging from .71 (SUP) to .87 (LIM). Test-retest reli-
ability after 1 week ranges from .68 (COM) to .93
(LIM) and after 5 months from .44 (AUT) to .71 (SUP
and ROL).

Validity

Content validity of the PCRI is substantiated by how
well the scale items represent parents’ attitudes and val-
ues based on parenting theory, comparison with the
extant literature, and experts’ ratings of the items. An
iterative process resulted in statistical evidence that the
PCRI’s scales, and the items included therein, character-
ize well-established domains of the parent-child relation-
ship. During measure development, construct validity
was examined by the assessment of internal consistency
and item-scale correlations. Intercorrelations between

the scales are attributed to an expected correspondence
between particular domains. For example, parents who
report that they participate in activities with their
children are more likely to respond that they have open
and effective communications with their children as
well. However, concerns have been raised regarding
overlapping constructs that contribute to redundancy
among the scales.

Evidence of predictive and criterion-related valid-
ity is presented in the PCRI manual. Responses from
couples involved in divorce litigation and custody
mediation revealed that these parents were more likely
to report difficulties in their relationship with their
children than did the normative sample. Likewise,
adolescent mothers who reported lower satisfaction
with their parenting role were more likely to disci-
pline by means of scolding and physical punishment.

Recently, cross-informant convergence was reported
for mothers’ and fathers’ independent self-appraisals
of family unity with their own responses on the PCRI.
However, only the mothers’ self-assessments of
family discord corresponded systematically with the
PCRI. A similar pattern was found between adoles-
cents’ and mothers’ appraisals of family unity and dis-
cord. The lack of correspondence between mothers’
and fathers’ responses, as well as between those of
fathers and adolescents, is consistent with the litera-
ture regarding differences in the relationships mothers
and fathers have with their children. Hence, the PCRI
may not accomplish convergent validity for both moth-
ers and fathers. 

Future Research

Emerging research has corroborated the internal con-
sistency, stability, and validity of the PCRI. Additional
research would enhance the measure’s external valid-
ity. First, families from diverse backgrounds followed
longitudinally would contribute to norms for age-
related changes in the parent-child relationship as
children mature. These data could also contribute to
the examination of whether the lower internal consis-
tency reported for the AUT scale is related to a child’s
age and parental adjustments in nurturing age-appro-
priate independence. Additionally, norms are not
available for differing ethnic or cultural groups. Certain
parenting behaviors (i.e., autonomy, discipline, com-
munication) may vary between cultural groups in cor-
respondence to family hierarchies and expectations
placed on family members. Given the diversity within
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the United States, alternative family configurations—
and an extension of the international use of the PCRI—
and representative norms are especially needed for
clinical and legal arenas.

Second, research that extends cross-informant con-
vergence is needed to describe the bidirectionality of
parent-child relationships and the unique parenting
roles of mothers and fathers. The contributing influ-
ence includes factors such as the following: (a) Who
fulfills the primary caretaking role? (b) What is the
frequency of time together? (e) Is there ease of com-
munication? (d) Is there mutual knowledge of each
other? (f) Do personal as well as cultural or societal
expectations influence parent-child relationships in
gender-based ways? What needs to be determined is
whether mothers’ and fathers’ self-reports of their
dyadic relationships with their children can have con-
vergent validity.

Jacqueline K. Coffman
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PARENTING SATISFACTION SCALE (PSS)

Child rearing has always been one of life’s major
challenges and potential sources of self-fulfillment. In
today’s world, divorce and unwed parenthood often
alter parenting time and commitment for both parents,
and attractive occupational options or excessive job

requirements may affect motivation, time, or energy
available for parenting. Connections between parental
attitudes and child-rearing behaviors have previously
been documented, but standardized instruments to
measure parenting satisfaction are not available. The
Parenting Satisfaction Scale (PSS) was constructed to
meet this need for reliable assessment of an important
family variable at a time of a major family change.
Scores derived from this 45-item scale enable mental
health and judicial personnel to define, compare, and
communicate levels of parent satisfaction in three
domains: satisfaction with spouse or other parent’s
child-rearing performance, satisfaction with the
responding parent’s relationship with the child, and
satisfaction with the responding parent’s own parent-
ing performance.

Scale Development

Initially, scale items were generated from an open-
ended questionnaire administered to a heterogeneous
sample of approximately 100 adults ranging in age
from 21 to 54 years. A total of 259 items were gener-
ated from this procedure. Thirty-five members from
the original group then reviewed the items for clarity
and critical relevance to the parenting role, and a panel
of three experts from the field of child and family
development assessed the items’ face validity. A pool
of 211 items remained after these refining procedures.

A volunteer pilot sample of 78 mothers and 52 fathers
was then selected from local community groups. This sam-
ple ranged in age from 21 to 71 years, and 91% were
Caucasian. Educational levels ranged from less than high
school to postdoctoral study, and the ages of children in
their families ranged from 6 weeks to 38 years.

The PSS responses from the pilot sample were 
analyzed using principal components factor analysis
and equimax rotation, yielding five factors with the 10
highest-loading items used to construct each scale.
These pilot phase factors were examined for criterion
validity, using four related scales: the Dyadic Adjust-
ment Scale developed by Spanier; two Marital and
Life Satisfaction Scales developed by Lee; and the 
Life Satisfaction Index developed by Neugarten,
Havighurst, and Tobin. The PSS total score related 
significantly to each of the criterion scales, with corre-
lations ranging from .46 to .56. The internal consis-
tency of this pilot version was examined with Cronbach’s
alpha, and reliabilities ranged from .76 to .93 for the
five individual scales and the total score.
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Standardization

TTiimmee  11

The final phase of PSS development involved
national standardization and validity analyses. In a
nationwide “impact of divorce” study by the National
Association of School Psychologists, 144 psychologists
from 38 states were selected in a stratified random 
sample based on regional population density. The psy-
chologists randomly selected 699 children from the first,
third, and fifth grades to represent samples of divorced-
family and intact-family children. From the total sample
of 699 families, 341 married and 303 divorced parents
completed the scale by the project deadline date. The
sample was composed primarily of mothers (89%),
Caucasians (88%), and public school parents (97%).
The sample was evenly balanced by child’s gender,
grade in school, and school demographic area.

Factor analyses of these data yielded three factors
with eigenvalues greater than one. Separate analyses
were done for divorced and intact families, and the
factors were found to be equivalent, with congruence
coefficients at .93 or greater. The first factor was
labeled Satisfaction with Spouse/Ex-Spouse Parenting
Performance, the second factor was labeled Satisfac-
tion with Parent-Child Relationship, and the third 
factor was labeled Satisfaction with Parenting
Performance. Internal reliabilities for the three factors
were r = .96, r = .86, and r = .82, respectively. These
three factors of 15 items each made up the final scale.

TTiimmee  22

Two years later, data were gathered on a follow-
up subsample of 137 subjects. Chi-square analyses on
demographic variables verified that this sample was
representative of the original study group. Internal
reliabilities for follow-up sample PSS scores were cal-
culated and found again to be high (r is equal to .95,
.89, and .82 for the three scales, respectively). Test-
retest reliability was moderate across this 2-year span
(r is equal to .81, .59, and .64, respectively, for the
three factors).

Validity

The extensive battery of instruments used in the nation-
wide study and the assessment of subjects at two points
in time enabled an unusual number of validity com-
parisons. At Time 1, PSS scales showed consistently 

significant relationships with children’s social and aca-
demic performance; family health ratings; children’s
ratings of parent-child relationships; and parental mar-
ital, vocational, and life satisfaction scores. Time 1 PSS
scores also significantly predicted a number of impor-
tant child and parental variables 2 years later. For exam-
ple, with regard to PSS 1 (Satisfaction with Spouse/
Ex-Spouse Support), teachers rated the children of sat-
isfied parents as less withdrawn, happier, working hard,
having fewer behavior problems, and receiving higher
grades in several school subjects. Time 2 children’s
health status and teacher ratings of social competence
were predicted across the 2-year time interval by all
three PSS scales.

Comparing families of high and low parenting sat-
isfaction yielded additional validity information.
Using only subjects falling into the top or bottom one
third of the PSS distribution at Time 1, consistently
significant differences in criterion scores favoring 
the highly satisfied parents were noted. PSS total scores
differed significantly on seven of the eight selected
criteria, including total teacher ratings of classroom
behavior for two rating scales, academic achievement
test scores, parents’ ratings of children’s behavior prob-
lems, parents’ life and marital satisfaction scale scores,
and children’s interview responses about the quality
of their relationships with their parents.

In other studies, the PSS demonstrated additional
substantial evidence of validity. For example, a study
of stress in the lives of college-educated women used
PSS 2 and PSS 3 to assess satisfaction with the parent-
child relationship and parenting performance. For 
the 630 women respondents, these PSS scales were
strongly related to a broad array of other life mea-
sures, including total support from friends, relatives,
and the community; marital satisfaction; life satisfac-
tion; and physical health. Two additional studies 
conducted in urban schools with high-risk special
education populations and one done in a child guid-
ance center with behavioral problem children showed
strong positive relationships between child adjustment
variables and PSS scores.

PSS assessment of 1,710 Chinese parents was
done as part of a cross-cultural study conducted in
the People’s Republic of China. Correlations with
child variables were consistently in the expected
direction. Better PSS scores related to better academ-
ic and social adjustment of children. This cross-
cultural validity demonstration further strengthened
confidence in the PSS instrument, illustrating that
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the item content and the three scales have broad
applicability.

The PSS has been refined and validated through
large-scale studies on both national and international
populations. This standardized instrument can be 
useful in a variety of situations where individual 
emotional health is assessed or when parenting or
coparenting relationships are the subject of study. For
example, court personnel may find it useful when
examining the quality of parent-child interactions prior
to custody determination or following parenting edu-
cation interventions. School psychologists may find
PSS information useful in understanding the etiology
of children’s school problems.

John Louis Guidubaldi

See also Divorce and Child Custody; Parent-Child Relationship
Inventory (PCRI); Parenting Stress Index (PSI)
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PARENTING STRESS INDEX (PSI)

The Parenting Stress Index (PSI), developed by
Richard Abidin in 1976, is a screening and diagnostic
assessment tool commonly used to measure the mag-
nitude of stress in the parent-child system. Abidin
describes several potential uses of the PSI including
screening for the early identification of parenting 
and family characteristics that fail to produce normal
development and functioning in children, identifying
children with behavioral and emotional problems, and
screening for parents who are at risk for dysfunctional
parenting. Abidin has also suggested that the PSI
would be useful as a measure of intervention effec-
tiveness and in clinical research. In recent years, the
PSI has been used frequently in research investigating
child maltreatment and its sequelae.

Description and Development

The development of the PSI has been influenced by
changes in theoretical models specifying the determi-
nants of dysfunctional parenting. Early formulations
of the model emphasized “stress” as the central con-
struct leading to dysfunctional parenting. By 1982, a
more complex model had emerged. Research revealed
that stress and dysfunctional parenting were not
related in linear fashion. Instead, child characteristics,
parent characteristics, family contact, and life stres-
sors all appeared to contribute to the functioning of
the parent-child system. The parenting stress con-
struct had become more complex and multifaceted.

In recent years, research has revealed that stress
in the parenting system, especially within the first 3
years of life, is critical to the child’s emotional/
behavioral development and the parent-child relation-
ship. Moreover, parenting stressors are additive and
include objective events such as the death of a family
member, as well as more subjective experiences of
parental social isolation and concerns about a child’s
potential to achieve developmental milestones.

In 1995, the PSI was revised to improve scoring
ease and to introduce a short form of the measure. The
standard PSI is a 120-item self-report inventory with
an optional 19-item Life Stress Scale. There are six
Child Domain subscales (Distractibility/Hyperactivity,
Adaptability, Reinforces Parent, Demandingness,
Mood, and Acceptability) and seven Parent Domain
subscales (Competence, Isolation, Attachment, Health,
Role Restriction, Depression, and Spouse). Subscale
scores are combined to generate the Parent Domain,
Child Domain, and Total Stress factors. Parents of
children as young as 1 month and as old as 12 years
may complete the measure.

Administration and Scoring

The PSI can be administered and scored by individu-
als without professional training, but interpretation of
the measure should involve an individual with graduate-
level training in tests and measurement. Most 
parents complete the questionnaire in about 20 min-
utes, though no time limit is given. Respondents are
asked to read the instructions on the first page of the
item booklet and then respond to each item by circling
SA (strongly agree), A (agree), NS (not sure), D (dis-
agree), or SD (strongly disagree) on the answer sheet.
The respondent’s answers are recorded on the scoring
sheet via carbon transfer (if the EZ score form is
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used). The PSI includes a validity scale (Defensive
Responding), which should be calculated first. Indi-
viduals with a Defensive Responding score of 24 or
less are likely to be underreporting stress, and caution
should be exercised when interpreting such test proto-
cols. Subscale scores are calculated by summing each
of the responses that correspond with the subscale.
The subscale scores and the Life Stress scale score (if
used) are then transferred from the score sheet to the
profile form. The Child Domain subscale and the
Parent Domain factor scores are calculated by sum-
ming the appropriate subscales within each domain.
To obtain the Total Stress score, users sum the Child
Domain score and the Parent Domain score. Per-
centile scores corresponding to each of the subscale
raw scores are provided on the profile page. Percentile
scores are derived from the frequency distribution of
the normative sample. Subscale scores may be inter-
preted individually; however, scores are best consid-
ered in relation to each other. The Total Stress score
can be used to gauge whether professional interven-
tion might be warranted. Total Stress raw scores greater
than 260 suggest a need for referral to an appropriate
professional for consultation.

Standardization

Normative data were collected from 2,633 mothers of
children ranging from 1 month to 12 years. Normative
data were also collected from 200 fathers with children
ranging in age from 6 months to 6 years. The PSI’s
reading difficulty level is estimated at the fifth grade.

Reliability and Validity

Internal consistency (reliability) has been estimated at
.70 to .83 for the subscales comprising the Child
Domain and .70 to .84 for the Parent Domain sub-
scales. Broad domain and Total Stress reliability coef-
ficients are greater than .90. Test-retest reliability
coefficients (ranging from 3 weeks to 1 year after ini-
tial administration) were relatively stable across four
studies: .55 to .82 for the Child Domain, .69 to .91 for
the Parent Domain, and .65 to .96 for Total Stress.

Several studies support the construct and predictive
validity of the PSI. The PSI has been used to identify
specific stressors for mothers of children with devel-
opmental delays, behavioral disorders, and chronic 
illness. Validation studies have been conducted in
Chinese, Italian, Portuguese, Latin American Hispanic,
and French Canadian populations. Collectively, these

studies suggested that the PSI’s psychometric charac-
teristics are stable and robust across cultural and socioe-
conomic boundaries.

Parenting Stress Index–
Short Form (PSI–SF)

The Parenting Stress Index–Short Form (PSI–SF) was
derived from the PSI using factor-analytic procedures
at the request of clinicians and researchers who wanted
a valid measure of stress in the parent-child system that
could be administered in less than 10 minutes. At 
36 items, this parent self-report inventory allows rapid
screening of parenting stress that derives from parent-
ing a difficult child, problems in the parent-child rela-
tionship, and stress that derives from personal factors
directly related to parenting. Total Stress and
Defensive Responding indicators are also obtained.

Research to date has suggested that the PSI–SF
performs similarly to the full-length PSI. The PSI
manual reports correlations of .87 to .94 between the
major PSI and PSI–SF domains noted above.

Jennifer L. Gagné and David Reitman

See also Divorce and Child Custody; Parent-Child
Relationship Inventory (PCRI); Parenting Satisfaction
Scale (PSS)
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PAROLE DECISIONS

Parole decisions have important implications. For
prisoners, such decisions mean early release or define
the conditions of release. For the public, prisoner
reentry raises concerns about safety and community
integration. Despite waning enthusiasm for rehabilita-
tion in some countries, by using advances in risk
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assessment and by partnering with correctional agen-
cies, parole is ideally situated to contribute to offender
rehabilitation while also addressing ongoing concerns
by the public and politicians regarding the costs of
corrections and risk to public safety.

Notwithstanding changes in legislation over the
past three decades, parole remains an integral part of
the criminal justice system. At both international and
domestic levels, parole continues to be relied on to
ensure the timely and safe transition of offenders from
the confines of incarceration to community supervi-
sion. In this manner, it acts as a tollbooth for offenders
as they pass from prison back to the community. Parole
decision makers, informed by law and policy and on 
a case-by-case basis, determine the amount of toll
required. Despite variations across countries and juris-
dictions, their decision is typically informed by guide-
lines regarding eligibility, some element of desert or
judgment that the prisoner has served sufficient time
according to the seriousness of his or her crime(s), and
a judgment that community safety would not be jeop-
ardized by the offender’s release.

Definition

Variability in the use of the term parole has been an
obstacle in conducting a review of parole research and
practice. In this entry, parole refers to discretionary or
conditional release. The former reflects release prior to
the expiration of the sentence, whereas the latter reflects
the designation of conditions that must be met by the
offender when he or she is granted mandatory parole.
Typically, if the conditions are not met, the offender
may be returned for a further period of incarceration.
Some jurisdictions impose guidelines regarding limits
to eligibility for parole release following breaches in
the community on an earlier release.

Context

Despite the waning interest in parole due to a gradual
shift in public policy toward a focus on punitive solutions
to crime, a 2001 review of U.S. paroling jurisdictions
conducted by the Association of Paroling Authorities
International indicates that parole boards with legislative
discretionary release authority have survived in approxi-
mately two thirds (34) of state and federal correctional
jurisdictions. Similarly, in Canada, all provinces and the
federal correctional system have parole boards, although
the federal board has jurisdiction for some provincial

offenders. Indeed, Canada has served as a model for
numerous countries in terms of parole policy and train-
ing (e.g., Australia, Bermuda, Great Britain, Hong Kong,
New Zealand, and Russia).

Several examples will serve to highlight the scope
of parole and its potential impact on corrections and
communities. In 2003, the U.S. Parole Commission
made 10,771 decisions regarding release or revoca-
tion. In the fiscal year 2004 to 2005, the Pennsylvania
Board of Probation and Parole conducted 9,588 hear-
ings regarding parole violations and 19,624 panels/
interviews for parole. In 2005, the Massachusetts
Parole Board conducted approximately 10,000 face-
to-face hearings and rendered decisions on approxi-
mately 20,000 cases. It is difficult to determine the
exact number of parole decisions made annually, but a
reasonable extrapolation from these data suggests that
400,000 would not be inflated. Moreover, since
offenders are released on both parole and expiration 
of sentence, it is not surprising that close to 600,000
offenders are released and return to communities
across the United States each year.

In Canada, the numbers are smaller but equally
compelling. In 2005, the National Parole Board made
an estimated 22,295 decisions. Also, this board made
more than 16,711 contacts with victims regarding
release decisions and reviewed 22,900 pardon
requests. Although these data do not control for popu-
lation rates, parole decisions clearly affect the lives of
a significant number of offenders, their families, and
the community at large.

In the United States, from 1980 to 2003, the pro-
portion of discretionary parole releases from state
prisons markedly diminished from about 55% to
about 22%. During the same time period, mandatory
parole releases (conditions imposed) increased from
about 18% to about 36%, whereas expiration 
of sentence releases only modestly increased from
14% to 19%. These changes are partly due to statutory
changes eliminating parole release and partly due to
increased reluctance on the part of boards of parole to
release offenders prior to expiration of sentence. This
trend in parole decision making situates potential con-
tributions of parole decision research and can perhaps
best be understood through the lens of public policy,
particularly in North America.

Prior to 1970, the belief was that the criminal jus-
tice system should be used to rehabilitate offenders;
this was reflected in indeterminate sentencing and 
discretionary release practices. However, doubts

542———Parole Decisions

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 542



regarding evidence of effective rehabilitation pro-
grams emerged, paralleling an increase in interest in
retribution as a means of addressing criminal justice
concerns. This just-deserts model focused on determi-
nancy and consistency in sentencing, clearly at odds
with the earlier discretionary model. This justice
model also advocated using incarceration sparingly. In
the 1980s and 1990s, however, theories of deterrence
came to the fore and with them an appetite for harsher
punishments. This quickly led to increased incarcera-
tion rates and, subsequently, increased costs of pris-
ons. Public policy in this era generally disputed evidence
regarding interventions to reduce re-offending and
ignored parole as a viable strategy to address increased
prison populations. Only since the late 1990s has an
abundance of evidence regarding risk assessment and
correctional programming been accumulated and
more widely disseminated to criminal justice officials,
suggesting that a new model for parole might be prof-
itably integrated into the criminal justice system.
Nonetheless, these data are still often hotly debated on
ideological grounds. Encouragingly, in 2005, the U.S.
Congress introduced legislation to allocate $300 mil-
lion over 4 years in an effort to more successfully
transition prisoners to the community. These reentry
initiatives highlight how parole might be well situated
to complement existing sentencing and correctional
strategies, thereby enhancing public safety through
attention to evidence-based practice.

Importantly, government publications describing
parole policy, parole board member training, and con-
temporary roles of parole abound. Surprisingly, few of
these publications overtly address the issue of parole
decision making as a process, although the training
handbook referenced above illustrates several different
methods employed. Moreover, with the notable excep-
tion of the flurry of research on standardized risk assess-
ment instruments in the 1970s and 1980s, academia
has generally ignored parole decision making as a
research topic. Considering parole research in terms of
content (risk assessment, decision frameworks),
process (decision strategies), and outcome (recidivism,
effective correctional programs) highlights areas war-
ranting further systematic investigation.

Content

Initially, in the mid-1970s, given the reliance on clin-
ical opinion, researchers sought to improve accuracy
through the development of statistical instruments that

distinguished between successful releases and parole
failures. Many parole boards continue to use such
instruments to distinguish risk levels among prisoners,
and risk is routinely considered in parole decision
trees and matrices. Such instruments have consistently
been found to be more predictive of outcome than sub-
jective professional judgments. Moreover, they assist in
diminishing the frequency with which offenders who
are poor parole risks are inappropriately released,
increasing the speed with which offenders who are
good parole risks are released, and diminishing
unnecessary incarceration expenditures. For man-
dated parole, assessment of risk appears to be used to
inform the type and number of conditions imposed by
the board.

Risk assessment tools, however, expressly elimi-
nate from consideration any factors unique to the
offender or to his or her context. As such, it is impor-
tant that they not be used without consideration of
additional information. Indeed, empirical research
demonstrates that estimates of risk derived from sta-
tistical tools are not the only factors considered by
decision makers in reaching release decisions. For
example, offenders’ criminal and institutional history
and previous release recommendations have been
found to affect parole decisions. Interestingly, the use
of interviews appears not to improve accuracy in pre-
dicting parole success.

In Canada, a framework to guide parole decision
makers in integrating statistical and additional infor-
mation has been developed. Using a statistical risk
assessment instrument as its anchor, the framework
outlines specific additional areas for consideration (crim-
inal history, risk management, disinhibitors, case-spe-
cific factors, institutional adjustment, offender change,
and release plan). Preliminary results demonstrate that
the use of this framework leads to reductions in deci-
sion errors and high rates of predictive accuracy regard-
ing parole outcome. Moreover, feedback suggests that
the framework assists in the provision of a decision
rationale and is useful in the training of new parole
board members.

Process

Parole release obviously involves making judgments;
hence, discretion is required. Research, however, is
required to demonstrate that parole decisions are con-
sistent and discriminating—that is, board members
would arrive at similar decisions for the same case, and
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they would distinguish between cases representing
good and poor parole risks. Importantly, this distinc-
tion should also lead to demonstrations of parole deci-
sions’ validity through follow-up research. To date,
two structured approaches for parole decision making
have been described in the literature. The first is a
matrix or grid method, as seen in Maryland, which
integrates severity of crime (arson, manslaughter, mur-
der, rape, robbery crimes vs. assault, burglary crimes)
and risk (scored information on prior criminal history,
age at time of current offense, time crime free, prior
escapes or parole violations, substance use) in estab-
lishing a range of time to be served corresponding to
each cell of a matrix. The second is a sequential or
decision tree method, as seen in Pennsylvania.
Through the assignment of a rating for type of offense,
risk/need assessment, institutional programming, and
institutional behavior, a cumulative score helps deter-
mine whether the offender is likely or unlikely to be a
good parole risk. The sequential method typically
incorporates more factors into the process than the
matrix. Both approaches are intended to provide struc-
ture to parole decision making, but empirical evidence
describing and validating the mechanisms underlying
these methods is almost absent. Nonetheless, trans-
parency of the decision process should yield less capri-
cious parole decisions.

Outcome

Ultimately, parole boards are held accountable for
parole violations, yet this is an imprecise dependent
measure of parole decision making. Dynamic risk
prediction suggests that proximal factors are impor-
tant in risk assessment and its management. Hence, if
a decision is made to parole a prisoner and 6 months
later, owing to deterioration while in the community
(e.g., reinvolvement with drugs, loss of job, loss of
stable accommodation), the parolee is returned to
prison, does this mean that the original decision to
grant parole was flawed? In part, it would seem desir-
able to have a standard of practice that defines a qual-
ity decision model against which decisions can be
compared. Congruence with this standard of practice
may be a more suitable criterion for evaluating parole
decision making than outcome. Encouragingly, from
a reentry perspective, discretionary parole release
appears to be more successful than mandatory
release. The latter study controlled for offense type,
prior record, age, ethnicity, education, and gender,

finding that those released from prison via discre-
tionary parole were more than twice as likely as those
on a mandatory release to successfully complete their
parole period.

Given the numbers of parole decisions made, as
well as the consequences of inaccurate decisions,
parole would appear to be an area for optimism.
Indeed, parole can serve as an important motivation
for prisoners to engage in programs and adhere to
supervision conditions. Most important, even modest
reductions in decision errors will yield significant
gains—individual, social, and financial.

Ralph C. Serin and Renée Gobeil

See also Bail-Setting Decisions; Community Corrections;
Conditional Release Programs; Homicide, Psychology of;
Probation Decisions; Psychopathy; Risk Assessment
Approaches; Sex Offender Treatment; Violence Risk
Assessment
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PATIENT’S RIGHTS

Patients who are subjected to involuntary hospitaliza-
tion in a psychiatric facility or who accept voluntary
admission retain certain rights within the institution.
Patients hospitalized because of mental illness do not
shed their rights at the hospital door. Although they
may not leave the hospital, they retain their rights to
the fullest extent consistent with their status as mental
patients. The Constitution protects the right of
patients to communicate with others outside the hos-
pital, to consult with counsel, to petition the courts, to
practice their religion, to have reasonably safe condi-
tions of confinement, to be free of unreasonable seclu-
sion and restraint, to receive adequate treatment, to
refuse certain treatments, and to receive a hearing if
any of these rights are sought to be curtailed or if their
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commitment is extended. Modern civil commitment
statutes also guarantee these rights as a matter of state
law and afford additional rights to patients, including
the right to convert their status from involuntary to
voluntary admission, to the confidentiality of their
clinical records, and to have access to their records.

Right to Treatment

Many state mental hospitals suffer from chronic under-
funding that may undermine their ability to deliver
effective care and treatment, the very function for which
they exist. Although psychotropic medication has
become the treatment of choice for the major mental ill-
nesses, other forms of treatment are needed to prepare
patients for discharge and the resumption of life within
the community with a high level of functioning. These
include psychotherapy and other verbal approaches,
behavioral therapy, occupational therapy, and social
skills training. Psychotropic drugs should be used in
conjunction with these other forms of treatment, not as
an exclusive therapeutic intervention. Inadequate
staffing and funding at many mental institutions, how-
ever, sometimes prevents this from occurring.

Can patients assert a right to more treatment than
the hospital is delivering? Such a right to treatment is
inherent in the fairness principles embodied in notions
of due process and is supported by the often vaguely
worded statutory right to treatment that state law typi-
cally protects. Due process requires a reasonable 
relationship between the nature and duration of com-
mitment and its purposes. The purposes of commit-
ment are to protect the best interests of patients who
are incompetent to make hospitalization and treatment
decisions for themselves or to protect the community
from the patient’s potential dangerousness. Although
confinement alone might seem to satisfy this latter pur-
pose, when those with mental illness who are predicted
to be dangerous are confined in a mental hospital
rather than a prison or a preventive detention facility,
the rationale for hospitalization would seem to be the
promise of treatment for mental illness designed to
reduce the risk of dangerousness. Otherwise, the depri-
vations and stigma associated with hospitalization
would be unnecessary and hence arbitrary, in violation
of due process. If treatment can reduce the patient’s
dangerousness, it may reduce or eliminate the need for
further hospitalization, thereby making hospitalization
without the provision of such treatment an unnecessary
and arbitrary deprivation of liberty. When commitment

is justified on parens patriae grounds, the asserted
justification is that hospitalization will provide
treatment that is necessary to ameliorate the
patient’s condition that he or she would not choose
for himself or herself as a result of his or her incom-
petency. If the hospital fails to provide adequate
treatment tailored to the patient’s needs, it would
constitute an arbitrary deprivation of liberty in vio-
lation of due process.

Several lower federal courts have recognized that
patients involuntarily committed have a legally
enforceable right to adequate treatment grounded in
due process and that hospitals may be mandated 
to provide needed treatment and services. The U.S.
Supreme Court, however, has not gone this far. The
Court has recognized that when hospitals fail to pro-
vide adequate treatment, it results in an unjustified
infringement on liberty for patients who can survive
safely in the community. In a case involving an insti-
tution for those with mental retardation, the Court rec-
ognized that residents have a due process right to
minimally adequate facilities, reasonable habilitation
and training, and freedom from undue restraint.

Whatever the basis of their hospitalization, depriv-
ing patients of the treatment needed to restore them to
a degree of functioning that will allow return to 
community life consistent with their safety and that of
the public would render hospitalization an unjustified
deprivation of liberty. It also could exacerbate their
mental illness in ways that require lengthier hospital-
ization than otherwise would be needed. Without the
provision of needed treatment that could ameliorate
suffering and restore functioning, detention in a hos-
pital, with all its deprivations and stigmatization,
would seem unnecessary, purposeless, and arbitrary.
The massive curtailment of liberty that psychiatric
hospitalization imposes can only be justified if such
hospitalization is beneficial, and not harmful, to the
mental health of those subjected to it. Hospitalization
without adequate treatment, therefore, violates the
essentials of due process.

Right to Refuse Treatment

Although treatment is an essential purpose of hospital-
ization, certain treatments delivered in the hospital,
notably psychotropic medication and electroconvul-
sive therapy (ECT), are intrusive and impose direct
effects and side effects that many patients find highly
unpleasant and debilitating. Can patients refuse these
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interventions? Courts and legislatures have accorded
patients a qualified right to do so, imposing limitations
on the involuntary administration of these treatments.

Psychotropic medication and ECT intrude power-
fully and directly into mental processes, bodily integrity,
and individual autonomy and, therefore, should be
justified only on a showing of compelling necessity.
To be imposed involuntarily, they must be medically
appropriate and the least intrusive means of accom-
plishing one or more compelling governmental inter-
ests. This standard would be satisfied if treatment
were necessary to protect other patients or hospital
staff from the patient’s dangerousness, but only if less
intrusive alternatives, such as seclusion and restraint,
would not achieve this purpose. When the state’s
parens patriae power to protect those whose mental
illness renders them incompetent to protect them-
selves serves as the justification for their hospitaliza-
tion, this standard also may be satisfied. Many patients
with severe mental illness, however, are competent to
make treatment decisions. Unless they have been
determined to be incompetent to do so, they should
participate in treatment decisions and their informed
consent should be required. When patients seek to
refuse unwanted treatment within the hospital, proce-
dural due process will require a hearing to determine
whether the justifications for imposing treatment
involuntarily are satisfied.

Communication and 
Visitation Rights

State statutes typically protect a patient’s right to com-
municate with others. These statutes effectuate the
patient’s First Amendment right to communicate with
those outside the institution. The institution may place
reasonable time, place, and manner restrictions on com-
munication and visitation, but it should not be unduly
restricted. Patients should enjoy a broad right to freely
communicate with and receive visitation from counsel,
judges, the press, and friends and relatives.

Free and open communication between patients and
the outside world serves as important First Amendment
interests, including the deterrence and exposure of
institutional abuse. Moreover, free expression has con-
siderable therapeutic value. By continuing the patient’s
ties to family and friends, it also will facilitate the
patient’s reentry into the community and the success-
ful resumption of community life.

Right to Be Free of Unreasonable
Seclusion and Restraint

Physical restraint and seclusion are standard measures
used by hospitals to protect the patient and other
patients and staff within the institution from a patient
who is dangerous to self or others. Psychotropic 
medication also sometimes is used for this purpose. 
All these constitute an additional deprivation of liberty
protected by the due process clause, and as a result,
they may not be used arbitrarily and must be justified.
They should be limited to emergency situations when
other measures have failed to prevent serious and
imminent harm. Moreover, as clinical tools, these tech-
niques must be medically appropriate for the patient
and should not be used as punishment, for the conve-
nience of staff, or to ease hospital administration.

State civil commitment statutes typically contain
protections against unreasonable or arbitrary use of
these techniques, and regulations of the U.S.
Department of Health and Human Services, applica-
ble to all state and local facilities that accept federal
funding, limit their use to emergency situations
needed to ensure the patient’s physical safety when
less restrictive interventions have been determined to
be ineffective. Because all these techniques involve
serious intrusions on liberty, the least restrictive alter-
native principle of constitutional adjudication applies.
Under this principle, all feasible alternatives to these
intrusive techniques should first be attempted. Hospi-
tal staff should receive training in these alternative
methods of containing the risk of violence and should
be required to document in the patient’s record the
various approaches attempted. When other approaches
have not succeeded and violence appears imminent,
then seclusion, restraint, or medication may be con-
sidered, but the patient should be given the opportu-
nity to choose the alternative he or she finds less
intrusive and more acceptable. A good way to obtain
patient preferences in this regard is through the use of
advance directive instruments.

Because these techniques infringe on liberty, they
also trigger procedural due process requirements.
When time permits, patients should be given notice
and at least an informal hearing concerning the need
for these measures. When an emergency requires
immediate action, however, alternative administrative
safeguards should be used in lieu of a hearing, includ-
ing detailed entries in the patient’s chart, authorization
by medical staff, and administrative review by a
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physician or hospital administrator. Standing orders
for these techniques are inappropriate; they should be
applied only on an as-needed basis when less restric-
tive alternative possibilities have proven unsuccessful.
The treating physician should be consulted as soon as
practicable if such an order is issued by another staff
member; the physician should review the medical
necessity of such an approach within 1 hour of its impo-
sition; and the duration of the use of these approaches
should be sharply limited. Department of Health and
Human Services regulations impose these and addi-
tional restrictions on the use of seclusion and restraint.

Therapeutic Jurisprudence 
Perspectives on a Patient’s Rights

Recognition that patients have various rights within
the institution, including, for example, the right to
refuse treatment, gives the patient a choice of whether
to exercise the right in question or to refrain from
doing so. A patient possessing the right to refuse treat-
ment may decline to exercise it and instead to accept
treatment. If so, this choice in favor of treatment has
psychological value. It constitutes goal setting and
engages positive expectancies that can become self-
fulfilling prophecies that set in motion psychological
forces that help to bring about goal achievement. Choice
provides a measure of intrinsic rather than extrinsic
motivation, an important ingredient in goal achieve-
ment. Coerced treatment, in contrast, can encourage
resentment, anger, and oppositional behavior. According
patients the right to refuse treatment thus can have
important therapeutic value.

Therapeutic jurisprudence considerations also sup-
port the protection of other rights of patients within
the institution. The protection of such rights consti-
tutes an important measure of respect for patients’
dignity and personhood. When these basic rights are
not respected, patients will feel demoralized and
dehumanized and will likely experience a diminished
sense of self-efficacy. Recognizing that patients
within the institution continue to have rights that they
can exercise allows patients to retain an important
measure of self-determination and to exercise a degree
of autonomous decision making that itself is healthy
and can help facilitate their recovery. Denying
patients these rights or failing to take their rights seri-
ously can have the effect of depriving them of these
opportunities for self-determination, impair their

functioning, diminish motivation, and produce 
feelings of depression and in some cases a form of
institutional dependency.

Bruce J. Winick

See also Civil Commitment; Forcible Medication; Mental
Health Law; Therapeutic Jurisprudence
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PEDOPHILIA

Pedophilia, a sexual preference for prepubescent
children, appears early in life, is stable over time, and
directs the person’s sexuality with regard to thoughts,
fantasies, urges, arousal, and behavior. Pedophilia can
be diagnosed on the basis of self-report, sexual his-
tory, and (among men) penile responses. These indi-
cators of pedophilia predict sexual recidivism among
male sex offenders. There is accumulating evidence
that pedophilia is a neurodevelopmental disorder.
Different treatment approaches for pedophilia have
been evaluated but with only mixed success.

Definition

Pedophilia is defined as a sexual preference for prepu-
bescent children, reflected in the person’s sexual
thoughts, fantasies, urges, arousal, and behavior. There
are three key features in this definition: (1) the sexual
interest is persistent, so individuals who have occa-
sionally fantasized about sex with a prepubescent child
or who have engaged in sexual contact with a child are
not necessarily pedophiles; (2) the persons of interest
are prepubescent and thus show few or no signs of sec-
ondary sexual development; and (3) the person would
sexually choose children even when adult partners are
available. Individuals who seek sexual contacts with
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sexually mature minors are unlikely to be pedophiles,
though they may be engaging in illegal behavior given
a jurisdiction’s legally defined age of sexual consent.

Pedophilia is probably the best-understood para-
philia, given society’s concerns about preventing
children from becoming victims of sexual offenses.
Pedophilia is an important motivation for sexual
offending against children, but the two concepts are
not synonymous: Some pedophiles have no known
history of sexual contacts with children, and perhaps
half the sex offenders against children are pedophiles.

Most of what we know about pedophilia is based on
research on adult males and samples recruited in clin-
ical or correctional settings. We know little about female
pedophiles, though some women meet the diagnostic
criteria, and we know relatively little about pedophiles
who are not involved in clinical services or who have
not been criminally charged for sexual offenses involv-
ing children. Pedophiles are much more likely to be
male; otherwise, pedophiles are a heterogeneous group
with regard to characteristics such as education level,
occupation, and socioeconomic status. The prevalence
of pedophilia in the general population is not known
because epidemiological surveys of sexuality have not
included the pertinent questions about the frequency
and intensity of sexual thoughts, fantasies, urges, arousal,
or behavior regarding prepubescent children.

Assessment and Diagnosis

Pedophilia can be diagnosed on the basis of self-report,
sexual history, and penile responses. Self-report is the
simplest and most direct source of information, but 
it is limited by individuals being reluctant to admit 
to pedophilia. Among sex offenders, pedophilia is pos-
itively associated with having boy victims, multiple
child victims, younger child victims, or unrelated child
victims and the possession of child pornography and is
negatively associated with the number of adult sexual
partners. One of the most consistent assessment research
findings is that pedophilic men (such as sex offenders
with many unrelated child victims) can be distin-
guished from other men in their penile responses when
presented with sexual stimuli depicting children or adults
during phallometric testing.

Phallometric testing involves the recording of
changes in penile circumference or volume as men are
presented with audiotaped or visual stimuli. Penile
responses are more specific to sexual arousal than

other psychophysiological parameters such as skin
conductance, heart rate, and pupil dilation. For
pedophilia, the measure of interest is how much a man
responds to stimuli depicting children compared with
stimuli depicting adults. Because the overall penile
responsivity can vary for many reasons, including the
man’s age and health and the amount of time since he
last ejaculated, an index of relative response is more
informative than absolute responses. For example, inter-
preting the responses of an individual who exhibits a
10-mm increase in penile circumference in response to
pictures of children is possible only when we know
whether he exhibits a 5-or a 20-mm increase, for exam-
ple, in response to pictures of adults. The first set of
responses is from someone who is more sexually aroused
by children than by adults, indicating a sexual prefer-
ence for children; the second pattern of responses is
from someone who is more sexually aroused by adults
than by children, indicating a sexual preference 
for adults.

Using cutoff values that produce high specificity
among nonpedophilic men (e.g., community volun-
teers, offenders who have committed only nonsexual
crimes), the sensitivity of phallometric testing among
men who deny pedophilia is approximately 60% using
optimal procedures and stimuli. The sensitivity is
approximately 90% among men who admit pedophilia.
Specificity refers to the proportion of nonpedophilic
men identified as such by the phallometric test, while
sensitivity refers to the proportion of sex offenders
against children who are identified as pedophilic.
Phallometrically assessed sexual arousal by children is
one of the strongest single predictors of sexual recidi-
vism in quantitative reviews of sex offender follow-
up research.

Studies have also shown that pedophiles and sex
offenders with child victims can be distinguished
from other men in the unobtrusively recorded amount
of time they look at pictures of children relative to pic-
tures of adults. No studies have yet demonstrated,
however, that viewing-time measures predict sexual
recidivism.

There are challenges in making the diagnosis of
pedophilia. The Diagnostic and Statistical Manual
(fourth edition, text revision; DSM-IV-TR) diagnostic
criteria have not been rigorously evaluated for interrater
or test-retest reliability, and different assessment meth-
ods may identify overlapping but nonidentical groups
of men as pedophiles. In addition, many phallometric
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laboratories do not use validated procedures and stimu-
lus sets. Diagnosis is more likely to be reliable and
more valid when assessment procedures are standard-
ized. For example, sexual history variables that are
associated with pedophilia can be combined to create
a short, easy-to-score scale that organizes diagnostic
decisions on the basis of these variables (Screening
Scale for Pedophilic Interests).

Development

Pedophilia can be described as a sexual preference
that is phenomenologically similar to heterosexual or
homosexual orientation, in that it emerges prior to or
during puberty; is stable over time; and directs the
person’s sexuality in terms of his thoughts, fantasies,
urges, arousal, and behavior. Retrospective studies indi-
cate that some adult sex offenders admit to pedophilia
when they were adolescents, and the average age of
onset of paraphilic behavior among adolescent sex
offenders is around 11 or 12 years. Some pedophiles
have reported being aware of their sexual interest in
children from a very early age, just as other individu-
als report being aware of their opposite-sex or same-
sex attractions early in life.

Risk Assessment

All other things being equal, pedophilic sex offenders
are more likely to sexually re-offend than nonpe-
dophilic sex offenders. There is an interaction between
pedophilia and antisocial tendencies; offenders who
score higher on measures of both factors are much
more likely to sexually re-offend than others. Reflecting
the importance of pedophilia in the prediction of sex
offender recidivism, many of the actuarial risk scales
developed for adult sex offenders include variables that
pertain to pedophilia (e.g., phallometrically assessed
sexual arousal by children, having boy victims).
Examples of these scales include the Sex Offender Risk
Appraisal Guide, STATIC–99, and Rapid Risk Assess-
ment for Sexual Offense Recidivism.

A recent study found that child pornography offend-
ers with no known history of sexual contacts with
children are significantly more likely than men who
have sexually offended against children to be identified
as pedophilic on the basis of their phallometric
responses. This suggests that pedophilia may not be a
sufficient factor to explain the onset of sexual offending

against children. Antisocial tendencies are also expected
to play an important role, but research on the onset (vs.
maintenance) of sexual offending is only just beginning.

Etiology

There is accumulating evidence that pedophilia is a
neurodevelopmental disorder. Recent studies have
shown that pedophilic men score lower on measures
of intelligence and other cognitive abilities than nonpe-
dophilic men. In addition, pedophilic men are signifi-
cantly more likely to have incurred head injuries
before age 13 and differ by having less white-matter
volume in two tracts that are thought to connect areas
of the brain involved in the identification of visual
stimuli as sexually relevant.

Other research has confirmed the common belief
that many sex offenders against children have them-
selves been victims of sexual abuse as children. Meta-
analytic reviews have found that adolescent sex
offenders have almost five times the odds of having
been sexually abused than other adolescent offenders,
while adult sex offenders have almost three times the
odds of having such a history. These significant differ-
ences are obtained whether the analysis is restricted to
studies based on self-report or studies based on other
sources of information. Moreover, sex offenders with
child victims are more likely to have been sexually
abused than offenders with peer or adult victims; adult
sex offenders who report having been sexually abused
are more likely to admit being sexually aroused by
children; and adolescent sex offenders who were sex-
ually abused showed relatively greater sexual arousal
by children, when assessed phallometrically, than
those who were not abused.

The mechanisms underlying this association between
childhood sexual abuse and sexual offending against
children are not known. Possibilities include imitation
of the perpetrator’s behavior, disruption of emotional
and sexual development, and familial transmission of
predisposition(s) for sexual offending (because many
incidents of child sexual abuse are committed by rela-
tives). The large majority of sexually abused children
do not go on to offend, so there must be individual dif-
ferences in vulnerability. The most obvious candidate
for a vulnerability factor is being male, because most
sex offenders against children are male, yet the major-
ity of child victims of sexual abuse are female. Other
writers have suggested that other vulnerabilities include
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poor parent-child attachment, social skills deficits,
and emotional regulation problems.

Comorbidity

Pedophilia co-occurs with other paraphilias, such that
the prevalence of paraphilias is higher in a sample of
pedophiles than in the general population. Two studies
suggest that approximately one in six pedophiles has
engaged in exhibitionistic behavior, and approximately
one in five pedophiles has engaged in voyeuristic
behavior. Comorbidity of paraphilias has implications
for risk assessment and intervention because evidence
of any paraphilic behavior is significantly related to
sexual recidivism, and treatment may need to target
multiple paraphilias. This comorbidity also has impli-
cations for etiological theories because it suggests that
the factors influencing the development of one para-
philia may also influence the development of other
paraphilias. One implication of the neurodevelopmental
research mentioned earlier is that the nature, location,
and timing of perturbations (e.g., maternal malnutri-
tion, illness, exposure to toxins) might determine which
paraphilias emerge.

Treatment

The most common approaches to the treatment of
pedophilia involve arousal conditioning, pharmaco-
logical sex drive reduction, or cognitive-behavioral
treatments designed to teach pedophilic sex offenders
how to identify risky situations and other situational
triggers that they can avoid or cope with in order 
to avoid sexual contacts with children. The evidence
regarding these approaches is not strong, however.
Many clinicians and investigators assume that
pedophilia is a sexual disorder that can be managed
but not changed.

There is evidence that aversive conditioning is
effective in reducing sexual arousal by children, but it
is unclear how long such changes can be maintained
once the conditioning sessions have stopped. It is
likely that booster sessions are required to maintain
any treatment gains. The changes in sexual arousal 
by children are unlikely to represent a change in
pedophilia; instead, participants learn to voluntarily
control their sexual arousal in the laboratory. The
hope is that this voluntary control can generalize out-
side the laboratory.

Several randomized clinical trials suggest that some
medications can reduce sex drive and subsequently
reduce the frequency or intensity of sexual thoughts,
fantasies, urges, arousal, and behavior. Surgical castra-
tion can also reduce sex drive. Treatment attrition and
compliance are serious issues in the drug treatment of
pedophilic sex offenders, however, and castration 
is controversial; it has not been demonstrated that
reduced sex drive leads to reductions in recidivism.

There is much debate as well about the efficacy of
cognitive-behavioral treatments for pedophilic sex
offenders. A recent meta-analysis of sex offender treat-
ment-outcome studies suggested that such treatments
are indeed effective, because there was a significant
difference between sex offenders in treatment versus
those in comparison conditions; however, the method-
ologically strongest study, California’s Sex Offender
Treatment and Evaluation Project (SOTEP), found no
significant difference between sex offenders randomly
assigned to treatment or to a control condition. There
was a nonsignificant trend for those who victimized
children to be more likely to re-offend after treatment
(22% of treated offenders and 17% of controls). In
light of these discouraging results, innovative treat-
ment approaches and rigorous evaluations are needed
if we are to make advances in the treatment of pedophilia.

Michael C. Seto

See also Child Sexual Abuse; Rapid Risk Assessment for
Sexual Offense Recidivism (RRASOR); Sex Offender
Assessment; Sex Offender Civil Commitment; Sex
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PERSONAL INJURY AND

EMOTIONAL DISTRESS

Personal injury and emotional distress claims are civil
court matters in which psychologists may become
involved in several ways. A claim of psychological
injury or emotional distress resulting from the inten-
tional or reckless actions of another sets in motion 
the collection of data to buttress or refute the claim.
Treatment providers, whose interventions occur in 
a helping context, may offer an opinion to the court
about the nature, causation, and consequences of the
psychological injury. A more objective, investigatory,
and wide-ranging investigation offers greater utility to
the fact finder, however, and this is the primary contri-
bution of the forensic psychologist in court. This
examination may be accomplished at the request of
the plaintiff’s or the defendant’s counsel, and it is
characterized by multiple sources and methods of data
collection, reliance on reliable and valid measures and
techniques, and respect for the limits of psychological
expertise in determining matters of interest to the law.

Context

Personal injury claims (also known as tort claims) are
made in civil court when one party, usually an individ-
ual (the plaintiff), seeks compensation from another
party, an individual, a corporation, or an agency (the
defendant), for an injury allegedly suffered because of
the negligent act of the defendant. This process of tort
litigation exists to make whole again those who are
damaged by the willful action of another. This allows
society to protect its members from exploitation by
others’ intentional actions or their failure to take rea-
sonable steps to avoid doing harm. The legal system is
called on to first determine whether the defendant had
a duty of some sort to the plaintiff. Second, the legal
system must determine whether the duty was breached—
that is, whether the defendant failed to fulfill its respon-
sibility to the plaintiff. Third, the court must determine

whether the plaintiff was harmed by the breach 
of responsibility. Fourth, the court must determine
whether that harm suffered by the plaintiff was reason-
ably foreseeable—that is, whether the defendant knew,
or should have known, that by its negligent action the
plaintiff was likely to suffer damage.

Different categories of personal injury or tort litiga-
tion include claims against providers of professional
services (malpractice cases); claims against employers
for discriminatory hiring processes, negligent treat-
ment, workplace harassment, or physical injury on
the job (including workers’ compensation cases); and
claims against manufacturers or suppliers of products
(product liability cases). Claims may be made directly
by an injured individual or on behalf of an injured
dependant, including a child or an adult who lacks
competency to manage personal affairs. Suits may be
brought on behalf of groups or classes of people, such
as all people who received certain services from a
provider or all people who purchased a defective prod-
uct; these are referred to as class action suits. If the
class of plaintiffs prevails, the awards are split, after
payment of attorneys’ fees, among the plaintiffs.

Psychologists’ Role

Psychologists may become involved in personal injury
claims at any of several points. The most common
application in forensic psychology is when the plaintiff
claims mental health injury beyond that which would
normally be expected to occur under the alleged cir-
cumstances. The plaintiff generally offers expert testi-
mony to support that claim. The treating mental health
professional’s testimony may be offered, by affidavit
or in person, to support the claim that the plaintiff has
suffered psychological injury. On notice of this offer,
the defendant may seek to have its own expert exam-
ine the plaintiff, which is often referred to as an inde-
pendent medical examination (IME). Whether or not
the plaintiff intends to offer expert testimony to but-
tress a claim of mental anguish or other psychological
injury, the claim itself is often sufficient to trigger a
compelled mental health examination.

The forensic psychologist retained by the plaintiff
or the defense conducts a comprehensive examination
of the plaintiff to determine whether there is clinical
evidence of psychological injury and what data exist
to support or refute the claim that that injury was
caused by the alleged wrong. This examination, when
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sought by the defense, may be resisted on the ground
that it will further traumatize the plaintiff or that it 
is unnecessary because the defendant can probe the
same areas of inquiry through cross-examination of
the plaintiff’s treating experts. However, there are
often limitations to the information that can be derived
from treatment professionals, and forensic examina-
tion may make a significant contribution to the fact
finder’s deliberation.

The treating professional may accept the plaintiff’s
reports with less scrutiny, may not seek verification or
refutation of reported functioning, and may fail to
explore other potential contributors. In contrast, the
forensic examiner may develop opinions based on
wide-ranging, investigative examination employing
multiple data sources and assessment methods. This
reliable testimony is useful to the court in establishing
causation. Finally, forensic examiners are mindful of
the need to stop short when they lack the data to make
assertions; clinical practitioners may not fully grasp
the implications of offering opinions on matters of
causation.

Focus of Examination

To determine whether the plaintiff suffered psycho-
logical injury, the forensic psychologist explores the
plaintiff’s functioning across three periods of time—
before, during, and immediately following the alleged
event—and then considers how the plaintiff may be
expected to function in the future. Of particular inter-
est to the court is whether there will be a need for
ongoing mental health treatment and, if so, the type
and frequency or duration of that treatment. Other fac-
tors or events in the life of the plaintiff may have con-
tributed to the changes in psychological functioning
or may account for the plaintiff’s future need for treat-
ment. If it is found that the plaintiff was significantly
psychologically injured before the instant event,
the psychologist will attempt to determine whether 
the earlier injury wholly accounts for the plaintiff’s
present psychological injury. Alternatively, the earlier
event may have increased the plaintiff’s vulnerability
to the present injury. This previously injured plaintiff
is sometimes called an “eggshell” plaintiff. It is often
difficult to clearly determine the contribution of this
psychological vulnerability to the present symptom
picture or to future treatment needs. While the law
must attempt to make such fine distinctions in causa-
tion, psychological expertise can provide only some
assistance to the fact finder in the search for causation.

The stress of litigation alone may add to the litigant’s
suffering. The plaintiff may lack financial resources,
while the defense, possibly an insurance company or a
large corporation, may be able to afford extended liti-
gation with a team of experts. The plaintiff’s counsel
may pay for the expertise out of its own pocket or have
experts work under a letter of protection, to be paid
only if and when the case is settled in the plaintiff’s
favor. There are potential ethical implications in such
arrangements, specifically regarding compromised
objectivity, and forensic psychologists decline such
engagements. An exception may be warranted when
the forensic psychologist is retained as a nontestifying
trial consultant whose objectivity will therefore not be
relied on by the court.

Informed Consent

When the examination of the plaintiff is compelled
rather than voluntarily sought for treatment purposes,
the process of informed consent becomes particularly
significant. The court order makes the assessment invol-
untary, so the plaintiff, by definition, cannot “freely and
voluntarily consent.” The psychologist nevertheless
notifies the plaintiff or the authorized legal representa-
tive, or both, of the purpose of the assessment, the range
of potential consequences, the party responsible for pay-
ment for the examiner’s time, and the absence of confi-
dentiality in the process.

Observers

The plaintiff may request an observer, such as the attor-
ney, a therapist, or a family member, in the examina-
tion. This is especially likely when the plaintiff is a
child. In some jurisdictions, the law clearly permits this
accompaniment, and the examiner may have limited
options to oppose it; in other jurisdictions, the matter of
an observer may be decided on a case-by-case basis.

One concern about observation of the examination
is that it renders the administration of some instru-
ments a nonstandard administration and may affect
the outcome in unknown ways. Some efforts have been
made to assess the effects of observers or of audio
recording on tests of cognitive functioning, and
although there have been mixed results, there appears
to be a modest impact on performance in some cogni-
tive domains.

Second, the presence of an observer who has a stake
in the outcome may significantly affect the plaintiff’s
presentation. The plaintiff may be less able to answer
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questions honestly or spontaneously when someone
else is in the room. The effect of the observer on the
outcome may be particularly powerful when the plain-
tiff is a child and the observer is the therapist or a par-
ent who has a distinct opinion about what happened
and how it affected the child. The child may be aware
of the parent’s or therapist’s view and may capitulate
to it in any case, but it is possibly more likely to do so
when the parent or the therapist is in the room.

Third, observers sometimes have difficulty remain-
ing passive or silent. They may attempt to contribute
to the discussion, speaking for the plaintiff. Indirectly,
they may telegraph their attitudes to the plaintiff and
affect the plaintiff’s answers to questions. When mul-
tiple interviews occur, observers may intervene
between interviews by pointing out to the examinee
any problem areas and suggesting alternative answers
to questions.

Examiners may, for all of these reasons, object to
the presence of an observer or may attempt to struc-
ture the observation. This structuring might include,
for example, offering to audio or video record the
examination (possibly through an observation win-
dow) in lieu of having an observer in the room,
requesting a neutral observer whose input is limited to
ending the interview if the plaintiff seems to be in
need of such protection, or seating the observer out-
side the line of vision of the examiner. Ultimately,
however, the court may override these requests in
favor of unrestricted observation.

Techniques Used in 
Personal Injury Assessment

The techniques and instruments that may be useful in
personal injury assessment are as varied as the nature
of the claimed psychological injury. Often the data
collected by the forensic examiner through interview
or questionnaires address day-to-day functioning. The
examiner may ask for collateral data in the form of
documents, records, or interviews with people who
would have relevant information about the plaintiff’s
past and present lifestyle. Information is gathered
regarding how the plaintiff lived before, including 
the interests, activities, and pleasure in life that are
reflected in collateral information. Also explored 
are the plaintiff’s coping resources as manifested in
the handling of previous crises or trauma.

Testing may include formal assessment of any
claimed loss in cognitive function, as well as assess-
ment of general personality functioning, response style,

or impression management and in-depth exploration
of specific reported symptoms. While there is a prolif-
eration of instruments designed to assess trauma or
posttraumatic stress, face validity may render these
instruments so vulnerable to dissimulation that their
utility is limited for forensic purposes. Similarly, check-
lists without well-designed measures of response style
may generate unreliable results regarding depression
or anxiety. Multisource, multimethod assessment
accomplished with reliable tools leads to robust psy-
chological findings that are useful to the court.

Report of Findings

Ordinarily, the referring attorney is given the findings
of an examination, and then, he or she determines
whether they are sufficiently useful to justify calling
the psychologist to testify. If the psychologist is desig-
nated as a testifying expert, opposing counsel may
request a deposition to determine what opinions will
be offered and the foundation for those opinions. Per-
sonal injury matters are often, but not always, resolved
at some point before the case is set for trial. If settle-
ment efforts fail and the case goes to court, the expert
may testify to the findings of the examination. The fact
finder (generally a jury but sometimes a judge alone)
makes the determination about whether the defendant
owed a duty, whether that duty was breached, whether
the plaintiff was injured as a result of the breach, and
what the defendant owes to make the plaintiff whole.
This determination may be reached, at least in part, by
relying on expert testimony, but the expert does not
make the determination. Rather it is a matter for the
fact finder to decide.

Mary Connell
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PERSONALITY DISORDERS

Personality disorders, formerly known as character
disorders, make up a class of heterogeneous mental
disorders characterized by chronic, maladaptive, and
rigid patterns of cognition, affect, and behavior. They
are coded on Axis II of the American Psychiatric
Association’s Diagnostic and Statistical Manual of
Mental Disorders, fourth edition (DSM-IV) and reflect
patterns of thought, affect, and behavior that deviate
from the expectations of a person’s culture and impair
social and occupational functioning. Some, but not
all, cause emotional distress. Personality disorders do
not stem from inadequate reactions to acute stress,
but rather, they develop gradually and are expressed 
in adolescence or early adulthood. Many traits associ-
ated with personality disorders may be shared by
nondisordered individuals. Although the signs and
symptoms of personality disorders may describe char-
acteristics that all people exhibit from time to time to
a certain extent, a personality disorder is defined by
the maladaptive pervasiveness and inflexibility of cer-
tain character traits.

Specific Personality Disorders

The DSM-IV arranges personality disorders into three
clusters on the basis of similarities among the disorders.

Cluster A: Individuals with these disorders often seem odd
or eccentric. The symptoms of these disorders are some-
what similar to the less severe symptoms of schizophrenia,

especially in its prodromal or residual phases. This cluster
includes paranoid, schizoid, and schizotypal personality
disorders.

Cluster B: Individuals with these disorders are com-
monly described as dramatic, impulsive, and erratic.
This cluster includes histrionic, narcissistic, antisocial,
and borderline personality disorders.

Cluster C: Individuals with these disorders often present
as anxious and fearful. It can be difficult to distinguish
these personality disorders from the anxiety-based Axis
I disorders in some individuals. This cluster includes
avoidant, dependent, and obsessive-compulsive person-
ality disorders.

PPaarraannooiidd  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with paranoid personality disorder
(PPD) are suspicious of others, expecting to be mis-
treated by others. They expect harm to come to them-
selves and are sensitive to any evidence of impending
attacks, without sufficient basis or without consider-
ing alternative explanations. They tend to see them-
selves as blameless, instead finding fault for their
misfortunes in others, and they are likely to look for
clues that validate their expectations. They are preoc-
cupied with doubts about the loyalty or trustworthi-
ness of others and are, therefore, unlikely to confide 
in others. They are hypersensitive in interactions with
others, often ascribing pejorative intent to even benign
remarks or events. Behaviorally, they are often
described as “vigilant,” and their interpersonal rela-
tionships are marked by hostility. Their internal anxi-
ety is related to their almost constant fear of being
harmed by others. They commonly bear grudges and
are unlikely to forgive perceived slights, often react-
ing with anger. Although some individuals diagnosed
with PPD exhibit transient psychotic symptoms (e.g.,
persecutory delusions), they are typically in contact
with reality and do not exhibit the perceptual distur-
bances and cognitive and behavioral disorganization
often found in psychoses. Some research has sug-
gested that PPD may be more closely related to delu-
sional disorder than schizophrenia. PPD occurs more
frequently in men and is most likely comorbid with
schizotypal, avoidant, and borderline personality dis-
orders. Its prevalence rate in the general population is
between 2% and 4%, and its prevalence in outpatient
psychiatric settings is about 4%.
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SScchhiizzooiidd  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with schizoid personality disorders (SPD)
typically exhibit an inability to form social relation-
ships, including relationships with their family, as
well as a lack of interest in doing so. The DSM-IV cri-
teria for SPD include a pattern of detachment from
social relationships and a restricted range of affect in
interpersonal settings, as evidenced by at least four of
the following characteristics: the individual with SPD
neither desires nor enjoys close relationships (includ-
ing with his or her family); almost always chooses
solitary activities; has little or no interest in sexual
experiences; takes pleasure in few activities; lacks
friends or confidants (except for first-degree rela-
tives); is indifferent to praise or criticism; exhibits
emotional detachment, coldness, or flattened affect.
Although it was earlier believed that SPD was a pre-
cursor to schizophrenia, there has been no strong genetic
link found between these two disorders. Research has
suggested that there are genetic links between SPD
and Asperger syndrome, autism, and pervasive devel-
opmental disorder, not otherwise specified. Recent
epidemiological studies suggest that the prevalence
rate of SPD in the general population is between 1%
and 3%, and the prevalence rate in outpatient psychi-
atric settings is about 1%. The preference for solitude
and the lack of general distress in SPD may account
for the low prevalence rates in psychiatric popula-
tions. Behaviorally, individuals with SPD are often
described as “loners” or “lethargic,” and interperson-
ally they desire distance from others. They are likely
to feel comfortable with the interpersonal emptiness
of their lives.

SScchhiizzoottyyppaall  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with schizotypal personality disorder
(STPD) typically have odd or peculiar beliefs or
appearance accompanied by social and interpersonal
deficits. They tend to have cognitive and perceptual
disturbances and are eccentric in their communication
with others. Like individuals with schizoid personal-
ity disorder, those with STPD are socially isolated 
and withdrawn, but the schizotypal personality also
involves oddities of thought, speech, and perception.
DSM-IV diagnostic criteria for STPD include a perva-
sive pattern of social and interpersonal deficits
marked by acute discomfort with close relationships

as well as eccentricities in thought, perceptions, and
behavior, as evidenced by at least five of the follow-
ing: ideas of reference (but not delusions of refer-
ence); odd or magical thinking; unusual perceptual
experiences; odd thinking and speech; suspiciousness
or paranoid thinking; inappropriate or constricted
affect; odd, eccentric behavior or appearance; lack of
a close friend other than first-degree relatives; and
excessive social anxiety that is associated with para-
noid fears. Individuals with STPD may present with
an erratic or bizarre manner, peculiar speech (vague 
or overelaborated), ruminative thinking, and atypical
perceptual experiences that do not reach the level of
psychosis (e.g., illusions). These individuals may
report being clairvoyant or telepathic and are likely to
be superstitious. Epidemiological studies place preva-
lence rates in the general population at less than 1%
and prevalence rates in outpatient psychiatric settings
at less than 1%. Research has suggested a genetic link
between STPD and schizophrenic spectrum disorders.
Oddities of speech and behavior have been found in
children who later develop the disorder.

HHiissttrriioonniicc  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Histrionic personality disorder (HPD), formerly
called hysterical personality, describes individuals
who are overly dramatic, attention seeking, and highly
emotional. They are often uncomfortable in situations
where they are not the center of attention, and they are
likely to exhibit sexually seductive or provocative
behavior in their interactions with others. They consis-
tently use their physical appearance (i.e., unusual
clothes, makeup, hair color) to draw attention to them-
selves. They exhibit rapidly shifting, shallow emotions
that are often theatrical and exaggerated. Their speech
is impressionistic but lacking in detail. They often mis-
interpret relationships to be more intimate than they
actually are, and they are often highly suggestible.
They are usually self-centered and can be overcon-
cerned about the approval of others. Behaviorally, they
may be seen as seductive, and interpersonally, they tend
to have stormy interpersonal relationships. They often
are seen as emotionally labile, capricious, and emo-
tionally superficial. HPD has a prevalence rate in the
general population of about 2% and is more common
among women. It remains unclear whether the differ-
ential rate of diagnosis is due to gender bias.
Comorbidity with borderline personality disorder is
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relatively high. The prevalence rate in outpatient psy-
chiatric settings is about 1%. The lower prevalence rate
in psychiatric settings may be due to the culturally
adaptive characteristics associated with the symptoms
of the disorder.

NNaarrcciissssiissttiicc  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with narcissistic personality disorder
(NPD) have a grandiose view of their own unique-
ness or worth, a preoccupation with being admired, a 
preoccupation with fantasies of success, and a lack 
of empathy for others. They often present as con-
ceited and boastful, they are self-centered, they have
a sense of entitlement, and they have a tendency to
try to dominate conversations with others. They,
therefore, frequently alienate others, and their lack
of empathy makes the creation and maintenance of
meaningful relationships difficult. Although they are
sensitive to criticism, they present as arrogant and
superior as a way of protecting themselves. They are
often envious of others or believe that others are
envious of them. When their expectations of others
are not met, they are likely to react with rage, avoid-
ing shame or dysphoria. Like individuals with bor-
derline personality, those with NPD are likely to
vacillate between idealizing and devaluing others,
depending on how the other person makes them feel
about themselves. Recent epidemiological studies
indicate that the prevalence rate of NPD in the gen-
eral population is less than 1% and that prevalence in
outpatient psychiatric populations is about 2%.
Some studies suggest that it may be more frequently
observed in men than in women.

AAnnttiissoocciiaall  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with antisocial personality disorder
(ASPD) consistently violate and show disregard for
the law or the rights of others. They control or manip-
ulate others without remorse or shame. This pattern of
deceit and manipulation begins in childhood or early
adolescence and is reflected in at least three of the fol-
lowing DSM-IV diagnostic criteria: failure to conform
to social norms as indicated by unlawful behaviors;
deceitfulness; impulsivity, aggressiveness, and irri-
tability; reckless disregard for the safety of self or oth-
ers; irresponsibility in work or financial matters; and
lack of remorse. Furthermore, a prerequisite for the
diagnosis is the presence of conduct disorder prior to
age 15. Thus, for a diagnosis of ASPD, not only should

there be antisocial behavior, but this pattern of behav-
iors should have begun in childhood. Historically, the
diagnosis was synonymous with psychopathy, but this
term has come to have a specific meaning (see below).
Behaviorally, antisocial individuals may be described
as aggressive and controlling, and interpersonally, they
manipulate others through deceit or coercion. Antiso-
cial individuals are likely to take risks, break laws, and
seek excitement and sensation. They fail to plan ahead,
as evidenced by impulsive and reckless behaviors.
They seldom take responsibility for their behaviors,
and they are motivated by their own selfish needs.
They lack the responsibility and feelings for others that
are required to maintain meaningful long-term rela-
tionships and are likely to be occupationally and finan-
cially irresponsible. They may be cunning, glib, and
socially skilled, thereby hiding their selfish motives
from others. They are likely to be easily bored and
have a low tolerance for frustration or depression, act-
ing out aggressively in response to negative emotions.
Once they have acted out aggressively, they are unlikely
to experience remorse for any harm to others. Any
overt expression of shame or remorse is likely to be
shallow, transient, or insincere. Antisocial individuals
are unlikely to seek mental health treatment indepen-
dently, instead presenting for treatment when coerced
by others, especially legal authorities. Epidemiological
research suggests that prevalence rates in the general
population is about 1% to 4% and prevalence in outpa-
tient psychiatric settings between 3% and 4%. The
prevalence is thought to be three times higher in men
than in women and much higher among young adults
than older adults. Diagnosis is also more common
among people of low socioeconomic status. It has been
estimated that about 75% of convicted felons meet the
diagnostic criteria for ASPD. ASPD is comorbid with
a number of other diagnoses, especially substance abuse.

PPssyycchhooppaatthhyy

Although psychopathy is not included in the DSM-
IV, it is a widely accepted and clearly defined personal-
ity disorder supported by a growing body of empirical
research. Despite a significant overlap in the diagnostic
criteria for antisocial personality disorder, psychopathy
remains a distinct disorder. Whereas the diagnosis of
antisocial personality disorder focuses primarily on
overt behaviors, psychopathy also includes affective
and interpersonal deficits. Although the majority of
psychopaths would meet the diagnostic criteria for anti-
social personality disorder, only a minority of antisocial
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individuals would also meet the criteria for psychopa-
thy. The “psychopathic personality” was described by
Emil Kraepelin in 1915 while referring to a subgroup
of criminals who lacked a sense of morals. In 1941, Hervey
Cleckley elaborated the construct through detailed case
studies in his groundbreaking book, The Mask of
Sanity. Cleckley’s conceptualization of the psycho-
pathic personality as manipulative, selfish, impulsive,
and lacking empathy, remorse, and anxiety has since
remained more or less intact. The defining characteris-
tics of psychopathy include a combination of both
interpersonal and affective deficits as well as overt anti-
social behavior. These two factors were referred to as
primary and secondary psychopathy, respectively, and
remain at the foundation of modern assessment.

BBoorrddeerrlliinnee  PPeerrssoonnaalliittyy  DDiissoorrddeerr

The term borderline personality was originally
used to refer to individuals who were thought to be on
the “border” between neurosis and psychosis. As it is
currently defined, however, borderline personality dis-
order (BPD) is characterized by instability in affect,
interpersonal relationships, and self-image, as well as
markedly impulsive behavior. Individuals with BPD
exhibit serious disturbances in basic identity. As 
a result of their unstable self-images, they also have
highly unstable and intense interpersonal relation-
ships, characterized by alternating between extremes
of idealization and devaluation of others. They make
desperate efforts to avoid real or imagined abandon-
ment. Borderline individuals commonly have an intol-
erance for being alone. Their behavioral impulsivity
may be in the areas of sex, gambling, spending sprees,
substance abuse, reckless driving, or binge eating.
Recurrent suicidal behavior is common, including
self-mutilation or “cutting” behavior. Suicide attempts
or gestures are often clearly manipulative, intended to
elicit the response of others. They report chronic feel-
ings of emptiness and often have difficulty controlling
inappropriate expressions of anger. They may experi-
ence transient stress-related symptoms such as para-
noid ideation or severe dissociative symptoms. BPD is
one of the most lethal psychiatric disorders, with up to
10% of identified patients completing suicides. Those
who successfully suicide are more likely to have
comorbid major depressive disorder and/or a family
history of substance abuse. Recent studies estimate
that prevalence rates in the general population are at
about 1% and about 9% in an outpatient psychiatric
setting. Women are three times more likely than men

to be diagnosed with the disorder. There is an ongoing
debate regarding the possibility of gender bias and the
power of applying the label of borderline to a female
patient. BPD is associated with increased utilization
of psychological services and psychopharmacological
treatment. Recent research has suggested that the eti-
ology of BPD can be explained by an interaction of
genetic/biological and environmental factors. Comor-
bidity is found with substance abuse, PTSD, eating
disorders, mood disorders, and personality disorders
from Cluster A.

AAvvooiiddaanntt  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with avoidant personality disorder
(AVPD) have a pattern of extreme social inhibition and
withdrawal due to the fear of being rejected, embar-
rassed, or criticized. They often report feelings of inad-
equacy. Because of their hypersensitivity to criticism
and potential rejection, they avoid other people, but,
unlike schizoid individuals, they desire interpersonal
contact and are often lonely or bored. DSM-IV diagnos-
tic criteria include at least four of the following charac-
teristics: avoidance of occupational activities that
involve significant interpersonal contact due to a fear of
criticism, disapproval, or rejection; unwillingness to get
involved in relationships unless certain of being liked;
restraint in intimate relationships due to a fear of being
shamed or ridiculed; preoccupation with being criti-
cized or rejected in social situations; inhibition in new
interpersonal situations due to feelings of inadequacy;
view of self as socially inept, unappealing, or inferior;
reluctance to take personal risks or engage in new activ-
ities that might result in embarrassment. Behaviorally,
individuals with AVPD are described as shy and
guarded, and although they desire interpersonal rela-
tionships, they are unlikely to engage in them. They
may present as aloof and apprehensive and are likely to
make little eye contact. Epidemiological estimates
place the prevalence of AVPD at between 2% and 5%
in the general population and at about 15% in an outpa-
tient psychiatric setting.

DDeeppeennddeenntt  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with dependent personality disorder
(DPD), due to a lack of both self-confidence and
autonomy, have an intense need to be taken care of.
They view themselves as weak and incompetent and
others as strong, leading to submissive and clinging
behaviors due to an extreme fear of separation. They
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cultivate relationships that provide protection and sup-
port, and they often defer to others excessively. They
often fail to express anger at or disagreement with oth-
ers for fear of losing their support and love, and they
are prone to being involved in psychologically or
physically abusive relationships. They often have dif-
ficulty making everyday decisions without excessive
advice and reassurance from others, and they look for
others to assume responsibility for major areas of their
lives. They have difficulty initiating projects due to
lack of self-confidence in their judgment or abilities.
They often will volunteer to do things that are unpleas-
ant in order to obtain nurturance from others. They
report feeling uncomfortable or helpless when they
are alone due to an exaggerated fear of being inca-
pable of caring for themselves. When a close relation-
ship ends, they often will seek another relationship
immediately as a source of support. Current estimates
suggest that the prevalence rate of the disorder is 0.5%
in the general population and around 1.5% in an out-
patient psychiatric population. These data conflict
with the DSM-IV assertion that DPD is one of the most
frequently reported personality disorders encountered
in outpatient clinics. Studies on inpatient rates suggest
a higher prevalence rate, between 15% and 25%. DPD
frequently co-occurs with other personality disorders
as well as mood, anxiety, and eating disorders.

OObbsseessssiivvee--CCoommppuullssiivvee  PPeerrssoonnaalliittyy  DDiissoorrddeerr

Individuals with obsessive-compulsive disorder
(OCPD) exhibit a pervasive pattern of perfectionism,
orderliness, and control that interferes with flexibility,
efficiency, task completion, and social interactions.
Such individuals are often driven to maintain mental
and interpersonal control through their preoccupation
with details, lists, schedules, and rules. Their perfec-
tionism interferes with their ability to complete a task
because they believe that they cannot meet their
overly strict standards. Although they are excessively
devoted to work to the exclusion of leisure activities
and friendships, they often are inefficient in work
because they are preoccupied with trivial details. They
tend to be inflexible about matters of morality, ethics,
or values. Behaviorally, they are often described as
stubborn and perfectionist, and they may have diffi-
culty with interpersonal relationships due to their
inflexibility. Although it was previously thought that
OCPD reflected a predisposition for Axis I obsessive-
compulsive disorder, more recent research suggests
that OCPD is more highly comorbid with avoidant

personality disorder. Prevalence rates in the general
population are estimated to be between 2% and 8%
and between 8% and 9% in an outpatient psychiatric
setting.

Categorical Versus 
Dimensional Approaches

One of the most controversial topics in psychopathol-
ogy over the past few decades has been the classifica-
tion of personality disorders. The categorical model
(e.g., DSM) assumes that personality disorders can be
defined by a relatively small number of “disorders” or
“types” that are essentially orthogonal. Each disorder
has a specific set of symptoms and signs, and individ-
uals within each diagnostic category are presumed to
make up a homogeneous group. Dimensional approaches
would replace the categorical classification now in use
with a recognition that mental disorders lie on a con-
tinuum with mildly disturbed and normal behavior
rather than being qualitatively distinct. Personality
disorders, therefore, could be regarded as extreme
variants of common personality characteristics, and per-
sonality disorder symptoms could be described in
terms of relative standing on a number of traits. Person-
ality disorders were first placed on a separate axis in
the DSM in 1980, based primarily on the expert opin-
ions of DSM work group members and without strong
empirical evidence that these disorders existed with
discrete and distinct clinical features. Later researchers
have argued that the categorical classification approach
of the DSM is inadequate. For example, they point to
high levels of comorbidity; many individuals meet 
the diagnostic criteria for more than one personality
disorder or for a personality disorder and an Axis 
I disorder. Work continues on the development of
dimensional models (e.g., the five-factor model).
Nonetheless, until a unified system of classification is
developed and agreed on, the categorical system
employed by the DSM will be the mostly widely-used
by clinicians.

Matt C. Zaitchik and Trevor H. Barese

See also Antisocial Personality Disorder; Psychopathy
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PLEA BARGAINING

Plea bargaining is a process in a criminal case whereby
the defendant agrees with the prosecutor to plead guilty
(or no contest) in exchange for a reduction in charges
or a reduction of sentence. By pleading guilty, the
defendant gives up the right to go to trial. Contrary to
the widespread belief that criminal cases are usually
resolved through jury trials, in reality as many as 95%
of criminal cases are handled by plea bargaining. This
bargaining process has been viewed by some as a ratio-
nal one in which the participants take into account both
the probability of conviction and the likely sentence if
the defendant were to be found guilty at trial; the par-
ticipants arrive at a bargain that is fair to both sides.
Critics of plea bargaining have focused on the flaws in
the system that distort the process, such as heavy case
loads, which cause prosecutors or public defenders to
favor plea bargains over trials in almost all circum-
stances, regardless of the merits of the case. Additional
causes for imperfect bargains involve psychological
influences that lead to poor decision making. In spite
of its importance to the criminal justice system, only a
limited amount of research exists on the topic of plea
bargaining.

Decision Theory Approach

Decision theory’s concept of value maximization has
been used to explain the plea bargaining decisions
made by the prosecution and the defense. According
to this model, both sides consider both the probability
of conviction at trial and the severity of sentence given
a jury finding of guilt; multiplying the probability of
conviction by the sentence gives one the expected
value of going to trial. The desirability of a plea bar-
gain offer is based on its comparison with the
expected value of going to trial. For example, consider
a case in which, based on the evidence, there was a
50% chance that the jury would find the defendant
guilty and, if found guilty, the sentence would be 10
years of imprisonment. The expected value of going
to trial would be 5 years (.5 × 10 years). A plea 

bargain agreement of anything less than 5 years would
be a good bargain for the defense, whereas anything
over 5 years would be a good bargain for the prosecu-
tion. A bargain that would be acceptable to both sides
would be close to 5 years. In a perfectly rational world,
taking the case to trial and plea bargaining would have
the same value, and one might expect the participants
to be somewhat indifferent between trial and plea
bargain.

Research has shown that plea bargaining partici-
pants do, in fact, consider the probability of convic-
tion and the severity of the sentence. Plea bargaining
decisions by prosecutors and the defense have been
found to be influenced by both variables; however,
these two variables alone do not suffice to explain the
plea bargaining decisions. Other factors are involved.

Self-Interests of the Bargainers

Certain influences on plea bargaining that are exoge-
nous to the merits of the case affect all the major 
participants—prosecutor, defense attorney/defendant,
and judge. Each of these participants has self-interests
outside the merits of the case that might distort the
plea bargaining process.

PPrroosseeccuuttoorrss

It has been argued, and there is some empirical
support for the idea, that prosecutors favor resolving
cases by plea bargaining as opposed to trials. Trials
involve a much greater commitment of the prosecu-
tor’s time and resources. It has been argued that
prosecutors do not have the resources to take any
more than a small proportion of their cases to trial;
thus, by necessity they must use the more efficient
plea bargain to resolve most cases. However, some
research has shown that even in districts where the
case loads are light, plea bargaining rates remain at
the same high level. Even when the case load is low,
a prosecutor might prefer not to devote all the time
and energy required for a jury trial, particularly
given the way prosecutorial performance is evalu-
ated. Prosecutors’ reputations are based on their con-
viction rates. A case in which a defendant pleads
guilty as a result of a plea bargain counts as a con-
viction for the prosecutor. Thus, for the prosecutor,
even if a plea-bargained sentence is under the deci-
sion theory expected value, from a self-interest
standpoint, it is still desirable because it counts as 
a conviction.
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PPuubblliicc  DDeeffeennddeerrss

Defense attorneys may also have certain self-
interests that affect their plea bargaining decisions.
One type of defense attorney, the public defender, has
much in common with the prosecutor. Like prosecu-
tors, public defenders are paid a fixed salary; whether
they plea bargain a case or take it to trial has no finan-
cial impact on them. Also similar to the prosecutor,
many public defenders have large case loads that
would be virtually impossible to handle if any more
than a limited few went to trial. Plea bargaining is a
means of handling these large numbers of cases.
Additional pressure on public defenders to plea bar-
gain comes from prosecutors and judges. Due to the
extremely large number of cases that public defenders
must handle, there is a great deal of contact with pros-
ecutors and judges. The personal relationships that
develop as a result of this contact make them particu-
larly vulnerable to pressure. Refusal to plea bargain
on the case at hand when that process is desired by the
prosecutor and/or the judge might well jeopardize
clients in future cases, who might receive harsher
treatment in reprisal.

PPrriivvaatteellyy  HHiirreedd  AAttttoorrnneeyyss

Privately hired defense attorneys also have self-
interests that influence their plea bargaining deci-
sions. Prominent defense attorneys with wealthy
clients may favor trials over plea bargaining for finan-
cial reasons. Attorneys for wealthy clients are paid by
the hour, in most cases. The time spent in preparing
for a trial and on the trial itself are all billable hours;
in contrast, if a case is resolved through plea bargain-
ing, the billable hours are considerably fewer. Taking
a case to trial and winning is important to such attor-
neys for building their reputation as outstanding trial
lawyers; such a reputation is crucial for attracting
wealthy clients. Other privately hired attorneys may
attempt to maximize their financial gain by emphasiz-
ing quantity over quality. Many individuals who are
charged with crimes have very limited resources; they
lack the means to pay an attorney to do all the back-
ground work to prepare a case and present it at trial.
However, some defense attorneys take on a large num-
ber of these cases at a modest fixed rate and then han-
dle the cases very quickly through plea bargaining.
Plea bargaining allows this type of attorney to have a
profitable practice based on quantity.

JJuuddggeess

Although most of the actual bargaining goes on
between the prosecutor and the defense attorney, the
judge plays a significant role. It is the judge who must
agree to the terms of the plea bargain; this is particu-
larly true when there has been sentence bargaining as
opposed to charge bargaining. As with the other actors
in this process, judges may also have self-interest con-
cerns that bias their reactions in the direction of plea
bargaining. First, there is the workload issue. Plea bar-
gains are an efficient way to reduce a judge’s work-
load. A second, more subtle issue concerns a judge’s
reputation. A judge’s reputation is harmed when
through some judicial error the results of a trial are
reversed on appeal. However, when a case is plea bar-
gained, there is no trial and hence no possibility of a
judicial trial error. The judge’s interest in plea-bar-
gained solutions often results in direct or indirect
pressure on the other actors to plea bargain.

DDeeffeennddaanntt

Obviously the defendant has a self-interest in the
way the case is handled; it is his or her freedom that
is at stake. However, there are a number of issues that
affect a defendant’s preference for trial or plea bar-
gain above and beyond the merits of the particular
case. There are financial concerns. For those defen-
dants represented by a private attorney, a plea bargain
may be seen as a financially less expensive option
than the much more costly trial. Furthermore, there
may be incarceration time issues above and beyond
the potential outcome of a trial. For the defendant
who cannot make bail for a relatively minor offense,
it is possible that even being found not guilty at trial
would result in more jail time than a plea bargain 
of guilt.

A major concern of critics of plea bargaining is that
innocent defendants will plead guilty to a crime that
they did not commit. Rather than basing decisions on
a rational assessment of the strength of the case and
the probability of conviction, defendants base their
decisions on faulty information and advice from the
actors who are a part of the system. Although it would
be extremely difficult to document how frequently
innocent individuals actually accept a plea bargain,
some experimental research has found that innocent
defendants are less likely to agree to a plea bargain
than are guilty defendants.
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Psychological Influences

In addition to the various ways in which the self-
interest of the various actors might distort plea bar-
gaining decisions, a number of psychological
influences have been found to distort decision mak-
ing in any number of situations. For example, how
decision alternatives are framed has been found to
have a major impact on people’s willingness to take
risks. It has often been shown that when the decision
alternatives are framed in terms of losses, the deci-
sion makers become more averse to risk; in contrast,
when the alternatives are framed in terms of gains,
individuals are more willing to take chances.
Consider the case in which a plea bargain of 5 years
is being evaluated in light of the probability of con-
viction at trial of 50%, with a sentence of 10 years.
Defendant A is told that if he goes to trial, there is a
50% chance that he will lose an additional 5 years of
his life above the plea bargain. In contrast, defendant
B is told that if he were to go to trial, there is a 50%
chance that he would gain an additional 5 years of his
life as compared with the plea bargain. Although both
defendants are facing the same situation, Defendant
A will plea bargain to avoid the loss, and Defendant
B will take the risk of going to trial for the potential
gain. Framing can influence defense attorneys and
prosecutors as well as defendants.

When people attempt to form judgments in
ambiguous situations, they will often start from some
anchor point and then make adjustments. If a prose-
cutor makes an unreasonable initial plea bargain offer
of 20 years, which is summarily rejected, it still acts
as an anchor against which subsequent bargains are
evaluated. A subsequent offer of 10 years that would
have been rejected had it been the first offer now
becomes desirable when compared with the 20-year
anchor. As with framing, anchoring effects influ-
ence prosecutors and defense attorneys as well as
defendants.

Various types of attributional biases also play a part
in plea bargaining. For example, one type of attribu-
tion bias that protects us from feelings of vulnerabil-
ity is unrealistic optimism. Individuals tend to believe
that bad things happen to other people but not to them.
It would be quite natural for the defendant to believe
that if the case were to go to trial, there would be 
a verdict of not guilty; this bias would be one of the
factors causing a defendant to prefer a trial to a plea
bargain.

Limitations of Research 
on Plea Bargaining

It should be noted that our knowledge about plea bar-
gaining is based on an extremely small body of
research. In contrast to other topics in psychology and
law, such as juror decision making or eyewitness testi-
mony, for which there are literally hundreds of studies,
only a handful of studies exist on plea bargaining. It is
particularly surprising that the topic of juror decision
making has been so heavily researched, since only 5%
to 10% of cases are resolved by jury. In addition to the
limited number of studies on plea bargaining, much of
the research that has been conducted has been poorly
controlled. Much of our understanding of plea bargain-
ing is based on interviews or observations of individu-
als who were available to the researcher as opposed to
individuals selected through systematic sampling tech-
niques. Most of the support for psychological influences
is based on generalizations from other bargaining situ-
ations rather than on plea bargaining situations them-
selves. Given the centrality of plea bargaining to 
the criminal justice system, it is imperative that we
increase both the quality and the quantity of research
on how this process works.

Hunter A. McAllister
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POLICE AS EYEWITNESSES

Criminal cases often hinge on the testimony of eyewit-
nesses; sometimes those eyewitnesses are police offi-
cers. Police eyewitnesses perform the same tasks as
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civilian eyewitnesses: They provide descriptions to
police officers during interviews, attempt to identify
perpetrators from lineups, and provide testimony 
during court trials. Laboratory research, along with
evidence from actual court cases, has shown that eye-
witness identifications are often unreliable or inaccu-
rate. It is not clear if we can expect the abilities of a
police officer as an eyewitness to be better than those
of the average citizen. Findings and theories from a
variety of psychological disciplines provide several
hypotheses about police eyewitness performance, and
research that compares police with civilian perfor-
mance has produced varying results. Surveys indicate
that most people believe that police eyewitness reports
are more accurate and of better quality than civilian
reports. When police eyewitnesses testify in court, the
jury may view them as more credible, regardless of
whether their identifications are indeed accurate.
Psychologists sometimes testify as experts on eyewit-
ness accuracy and face the question whether the police
may be a more accurate population of eyewitnesses.

Findings from psychological research on percep-
tion and memory do not provide much evidence to
support the notion that any one group of adults would
perform better at eyewitness tasks. There is little evi-
dence that certain groups of adults are inherently bet-
ter at recalling and communicating the details of
events or recognizing people, although there are some
performance differences based on age and some vari-
ability in skill among individuals. Although some
studies show that training can enhance identification
abilities, others do not. Research in the area of expert
cognitive processing demonstrates that as people develop
domain expertise, they improve their ability to notice
important details and filter out useless information.
These research findings indicate, perhaps not surpris-
ingly, that police officers may not have innately better
memories but, rather, their specialized training and
experience may increase their ability to recognize and
recall specific details of crime situations.

Theories grounded in social psychology indicate
that police eyewitnesses may be less accurate than
civilians because of increased internal and external
pressures to perform well. This social pressure may be
particularly salient for new officers looking to impress
their peers and superiors. Officers may unintentionally
choose an innocent suspect from a lineup because they
trust that their peers have arrested the correct suspect
or they are highly motivated to capture the perpetra-
tor. Furthermore, investigators may not use standard

eyewitness safeguards with their peers, such as careful
interviewing techniques and lineup instructions.

The psychological research that has directly investi-
gated police officers as eyewitnesses provides only
inconclusive answers. These studies used a wide vari-
ety of methodologies, such as live incidents, video inci-
dents, verbal descriptions, and written descriptions, and
compared police officers with a variety of civilian sam-
ples, such as college students, teachers, lawyers, and
the general public. In these studies, the participants per-
formed tasks such as providing descriptions and/or
making identifications after witnessing a mock crime,
distinguishing criminal activity from noncriminal activ-
ity, matching previously viewed faces with new faces,
and performing eyewitness tasks while under stress.

Research comparing the police with civilians as
they recall the details of an event sometimes has found
that police descriptions are more detailed and accurate.
When researchers examined the types of descriptive
information the police and civilians provide, they
found that the police provide more detail about perpe-
trators and the crime events. In some studies, the police
show a greater tendency to perceive, or misperceive,
suspicious or criminal events. Other research found no
difference in description accuracy between police offi-
cers and civilians. Researchers found no differences in
recall ability between police officers and civilians in
stressful situations; however, both groups perform better
in nonstressful than in stressful conditions. Research
investigating eyewitness abilities based on police expe-
rience shows that experienced police officers outper-
form less experienced officers and civilians. In addition,
experienced officers tend to provide more crime-
specific information, such as details concerning vio-
lence and technical information related to the scene,
than do newer officers and civilians.

Research tends to show that police officers and
civilians are equally accurate when identifying crimi-
nal perpetrators from lineups. However, some studies
found that police officers tend to misidentify innocent
lineup members at greater rates than do civilians. This
finding varies with experience, with newer officers
making a greater number of incorrect identifications
than do experienced officers.

Police officers testify as eyewitnesses in court just
as do civilians. Surveys have found that jurors give
greater weight to the testimony of witnesses who
appear more confident. Some studies indicate that the
police tend to have high confidence in their identifica-
tion accuracy, irrespective of whether they are in fact
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correct or incorrect. Because police officers regularly
testify in court and may appear more reliable as wit-
nesses, this leaves open the possibility that jurors may
weigh the accuracy and importance of police officer
identifications above other evidence. When psycholo-
gists testify about eyewitness accuracy, they have only
these varied results to guide them in the courtroom.

Laura A. Zimmerman
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POLICE DECISION MAKING

Police officers are gatekeepers of the criminal court
system and must make a number of critical decisions
during their interactions with citizens and in the perfor-
mance of their duties. To make decisions, officers use
normative criteria such as responsibility and blamewor-
thiness as well as pragmatic and efficiency criteria such
as the likelihood of conviction, the amount of time and
effort needed, and the organizational barriers that may
prevent a desired result. Because officers have much
legal authority and make many critical decisions that
affect citizens’ liberty and safety, it is important to
understand how officers arrive at their decisions and the
societal consequences of these decisions.

This entry examines what criteria police officers use to
make these decisions and what community, departmen-
tal, and personal factors affect how they interpret situa-
tions, interact with citizens, decide when to stop citizens,
ask for consent to search, conduct searches, informally
warn suspects, arrest suspects, and decide whether sus-
pects are lying during questioning or interrogation. Using

schema theory to examine officers’ decision frames, this
entry discusses racial disparity in police decision 
making. Much research supports the contention that
compared with Caucasians, African Americans are dis-
proportionately stopped, searched, arrested, and sub-
jected to physical force. Cultural stereotypes and
organizational policies contribute to this racial disparity.
This entry explores this research on racial disparities,
particularly with regard to surveillance, the decision to
arrest, and the use of force.

Police work traditionally has been reactive and
involves responding to citizens’ calls when crimes
have already been committed and when community
peace has been disrupted. Police duties also involve
proactive surveillance to detect criminal activity as it
is being committed; for example, police officers may
patrol areas that have high rates of drug dealing, pros-
titution, or gang-related crimes and must decide when
to intervene and whether to arrest offenders. Similarly,
officers may park their car to detect speeders; officers
must decide which of the speeders to pull over,
whether to give the speeder a ticket, and whether to
search citizens or vehicles for possible illegal contra-
band such as drugs or weapons. Community policing,
where police officers are assigned certain neighbor-
hoods to patrol using bikes or walking, is part of
proactive police work and has been implemented to
prevent criminal activity and to improve the relation-
ship between the police and citizens so that citizens
are more likely to report crimes or suspicious activity
to the police. Thus, it is important to examine decision
making in both proactive and reactive policy work.

Officers’ Decision Frames 
and Response Styles

Researchers have investigated whether police officers
have certain operational styles, developed from their
general attitudes regarding justice and law enforce-
ment duties, that guide their decisions to arrest. Several
studies have examined three overarching response
styles: (1) the tough law enforcer, who arrests serious
criminals and rule violators; (2) the negotiator, who
emphasizes maintaining community peace and often
uses mediation and other informal methods to resolve
disturbances; and (3) the rule follower, who bases
arrest decisions on organizational policies or legal
statutes. Research generally has found that officers do
not consistently decide whether to arrest on the basis
of their operational ideals or overall attitudes. Moreover,
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officers have much discretion on how to interpret
organizational policies and legal statutes because such
policies are difficult to apply consistently to ambigu-
ous situations.

Rather than operational styles that are linked to
overall attitudes and personalities, schema theory
provides a more empirically supported framework 
to understand how officers make decisions. Schema 
theory suggests that officers have several possible
guiding decision frames about how to investigate inci-
dents, what information is most critical, and what
questions should be asked to arrive at a decision. The
situational context and characteristics of the incident
determine which decision frame is given priority in a
specific situation. Two major decision frames are the
normative frame and the efficiency frame. In the nor-
mative frame, officers focus on who is responsible for
the harm; in the efficiency frame, they focus on
whether there is sufficient evidence to obtain a convic-
tion, the repercussions if they do not arrest, and the
credibility of the witnesses.

The number of years on the force has been shown
to be the only consistent officer characteristic related
to arrest decisions. More experienced officers, com-
pared with rookie officers, tend to resolve calls more
often without making an arrest, and experienced offi-
cers make fewer arrests because they are more likely
to assign greater importance to efficiency and prag-
matic concerns. Efficiency or pragmatic framing also
can explain why officers often arrest mentally ill per-
sons who have not committed crimes but may need
involuntary commitment to a mental health hospital.
Several interview studies indicate that officers are
frustrated by barriers to the mental health system, by
the amount of time they spend off the streets and in
hospitals trying to obtain an involuntary commitment,
and by the hospital staff’s releasing individuals back
on the streets within a few days of admittance. All
these system barriers indicate to the officers that
involuntary commitment decisions are neither prag-
matic nor efficient decisions.

In proactive community policing duties, college-
educated officers may have better performance and
achieve greater neighborhood trust of the police.
Studies have found that compared with high-school-
educated officers, college-educated officers have
higher citizen satisfaction ratings, fewer citizen com-
plaints, and higher job performance ratings from their
superiors. Based on empirical research, college-
educated officers are more likely to be open minded,

to have better communication skills, and to be less
authoritarian.

Several studies have examined whether African
American officers and Caucasian officers differ in their
arrest rates, use of force, and other attitudes. Among
the findings are that general attitudes toward the job
are similar for African American and Caucasian 
officers. Research has generally found that African
American and Caucasian officers do not differ on
arrest rates. Only one study, however, has examined
whether they differ on the criteria they use to make
arrest decisions. Caucasian and African American offi-
cers both were more likely to arrest suspects if they
were juveniles, visibly intoxicated, or disrespectful
toward officers or if the offense was a felony. However,
African American officers also considered other crite-
ria that Caucasian officers did not: whether a crime
was committed in their presence, the number of
bystanders witnessing the encounter, whether the sus-
pect was male, and the length of the officer’s time on
the job. Recent research has found that African
American and Caucasian officers have a similar likeli-
hood of arresting African American suspects, but
African American officers are significantly less likely
to arrest Caucasian suspects. Thus, racial disparity in
arrest rates occurs among both Caucasian and African
American officers.

Police Decisions and Racial Disparity

Racial stereotypes are widespread and permeate the
media, the schools, the business community, and the
criminal justice system. Individuals of all races are
aware of negative racial stereotypes—for example,
that African Americans are more prone to violence
and more likely to be involved in the use and sale of
illegal drugs. Even when individual officers are not
prejudiced against African Americans or members of
other ethnic minorities, these cultural stereotypes
affect how police officers perform their duties.
Furthermore, in attempting to reduce the distribution
of illegal drugs, some studies indicate that police
departments place disproportionate resources in areas
where there is a high concentration of ethnic minori-
ties. For example, based on a needle exchange survey
and ethnographic observations of two open-air drug
markets in Seattle, researchers determined the racial
composition of dealers who distributed heroin,
cocaine, methamphetamine, crack, or ecstasy. In this
study, the majority of drug dealers (more than 80%)

564———Police Decision Making

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 564



who distributed heroin, methamphetamine, or ecstasy
were Caucasian; about equal proportions of Caucasians,
Latinos, and African Americans sold cocaine; and
only in the distribution of crack cocaine were African
Americans more frequently dealers (47%) than
Caucasians (41%). In comparing the racial composi-
tion of dealers with Seattle’s police departments arrest
data for the sale of these five illicit drugs during the
same time period, researchers found that African
Americans were disproportionately arrested for drug
dealing: 64% of all arrests involved African Americans,
17% involved Caucasians, and 14% involved Latinos.
Although only 47% of crack cocaine dealers were
African Americans, 79% of those arrested for dealing
crack cocaine were African Americans; only 8.6% of
arrestees were Caucasians, even though Caucasians
comprised 41% of crack cocaine dealers. Similar and
significant racial disparity was found for heroin deal-
ers. Two police department mandates contribute to
this substantial racial disparity in arrests for drug deal-
ing: greater emphasis on formally arresting crack
cocaine dealers than dealers of other illicit drugs and
greater surveillance resources in ethnically diverse
open-air drug markets. A greater propensity of vio-
lence among crack cocaine dealers cannot explain the
departments’ allocation of resources; arrests of crack
dealers were less likely to involve gun seizures than
arrests of other illicit drug dealers, and the police
department noted that violence was typically not asso-
ciated with crack dealing at the time of the study.
Second, the primarily Caucasian open-air drug market
received undersurveillance as determined by the
amount of drug and other crime activity, whereas the
ethnically diverse open-air market received oversur-
veillance, and 25 times more arrests were made there.
Higher crime rates or a higher number of citizens’
complaints cannot explain the police department’s
oversurveillance of the ethnically diverse market. The
racial disparity also cannot be explained by the possi-
bility that Caucasian drug dealing occurs in more pri-
vate indoor areas. African Americans were more
likely to be arrested in both outdoors and indoors
areas and also were overrepresented in arrests in both
the primarily Caucasian open-air and the ethnically
diverse open-air drug markets. Other research also
found that African Americans were more likely to be
disproportionately arrested for drug possession.

Police officers may follow these organizational
mandates to concentrate resources in specific areas,
and then the cultural racial stereotype, which may not

be a part of conscious awareness, may affect their
choice of which drug dealers to arrest. Research does
not show that African Americans are more likely to be
drug dealers or users, nor does it indicate that African
Americans are more likely to be caught because their
activity is more visible. Instead, officers follow orga-
nizational mandates that increase the chances of per-
ceiving drug dealing by African Americans, and even
in primarily Caucasian open-air drug markets, offi-
cers’ unconscious awareness of cultural stereotypes
may direct their attention toward African American
dealers. In short, cultural stereotypes may affect offi-
cers who are not racially prejudiced.

Much research suggests that young African American
and Latino men are more likely to be stopped, given
traffic citations, searched or asked for a consent
search, arrested, and subjected to officers’ use of force
than are Caucasian men. Racial profiling, begun dur-
ing the U.S. government’s “war on drugs,” is a contro-
versial decision strategy in law enforcement that has
reinforced using race as a criterion in law enforcement
decisions. The use of racial profiling as a legitimate
decision strategy is now being widely questioned.
Numerous studies suggest that officers pull over
African American drivers less for obvious traffic vio-
lations and more on the basis of race (e.g., “driving
while black/brown”). Research further does not sup-
port that the stopping and subsequently higher rate of
searching of minority offenders indicates a higher rate
of illegal contraband possession. Thus, minorities
compared with Caucasians do not have a higher rate
of actual drug possession. Studies have found that
minority drivers are not more likely to have illegal
drugs or weapons than are Caucasian drivers, and a
few studies have found that searched Caucasian dri-
vers are significantly more likely to have illegal con-
traband than are minority drivers.

Police Decisions on the Use of Force

During questioning of potential suspects, police offi-
cers must decide when and how much physical force
to use to stop citizens who are perceived as resisting
or disrespecting their legal authority. Police depart-
ments receive much negative publicity when officers
decide to use what the public perceives as excessive
force to restrain citizens or when officers incorrectly
perceive resistance and use weapons to force citizens
to comply. For example, in recent years, media reports
have revealed incidents in which officers, using
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batons, flashlights, and fists, have beaten citizens who
are having seizures because they incorrectly labeled
the citizens’ actions as unresponsive and resistant.
Officers also have used inappropriate force when they
misperceived mentally ill persons’ actions as disre-
spectful and unresponsive to their legal authority;
media publicity about such incidents has served as an
impetus for police departments to develop special units,
strategies, and training to improve officers’ inter-
actions with mentally ill citizens. It is difficult to
examine what situational and officers’ characteristics
contribute to the use of excessive or incorrect force
because individuals cannot agree (except at the most
extreme) on what actions constitute excessive force.
However, based on surveys completed by police offi-
cers, between 13% and 20% of officers reported hav-
ing observed a fellow officer using considerably more
physical force than was necessary or harass a citizen
based most likely on his or her race.

Good police performance requires the ability to
know when to use any coercive verbal statements or
physical actions. Officers may use coercive actions,
most of which are verbal, in attempting to get persons
to comply with their orders and acknowledge their
legitimate legal authority. Studies of the use of force
often examine verbal commands and threats as well as
physical force, with physical force sometimes ordered
from least to more severe. Several studies have found
that officers are more likely to arrest and use force
against suspects who have a disrespectful demeanor
than suspects who are respectful. The influence of sus-
pects’ demeanor on arrest and use-of-force decisions
cannot be accounted for entirely by disrespectful sus-
pects being more likely to commit crimes during their
interactions with officers. Demeanor also receives sig-
nificant consideration in officers’ decisions to take
juvenile offenders into custody. Demeanor and citi-
zens’ resistance also contribute to officers’ use of ver-
bal and physical force. That is, officers are more likely
to use verbal or physical force against suspects who
resist responding to commands or questions and/or who
are more verbally or physically aggressive toward police
officers. Studies have determined a relationship between
citizens’ resistance and officers’ use of force, but it is
unclear how often officers use verbal threats or physi-
cal force against nonresisting and respectful citizens.

Research has shown inconsistent findings on
whether minority offenders are more likely to resist
answering officers’ questions or complying with com-
mands and to use verbal or physical aggression
against officers. Given the mixed results, the racial

disparity in the use of force against minority offenders
cannot be explained by offenders’ propensity to resist
or use verbal or physical aggression.

Several situational characteristics are related to
officers’use of force. Officers have indicated that depart-
mental policies concerning use of force affect their
decisions to use force. In addition, studies have found
that officers are more likely to use verbal coercion or
physical force in situations involving conflict, against
intoxicated suspects or offenders who have a weapon,
when there is evidence of a crime, when two or more
officers are present, when bystanders are not present,
and when they are attempting to prevent crime or
intervene while a crime is in progress. Officers may be
more likely to use force when other officers are pres-
ent because they have witnesses who can testify that
the force was reasonable given the suspect’s behavior;
similarly, the presence of a greater number of bystanders
reduces the likelihood of officers using verbal or
physical force, because it increases the chance of wit-
nesses testifying against them. Younger suspects and
those of a lower socioeconomic status have a greater
chance of both verbal and physical force being used
against them. Minorities and male suspects are more
likely to experience physical force but are not more
likely to experience verbal coercion.

Some officer characteristics are related to the use
of force. Officers who have job burnout reported more
support for the use of force, reported greater fre-
quency of using force, and were more likely to be
independently observed using force. Officers with a
greater number of years on the police force are less
likely to use verbal or physical force. Compared with
officers having only a high school education, officers
with a college degree and those with some college
experience are less likely to use coercive verbal
demands or threats, and officers with a college degree
are less likely to use physical force.

Loretta J. Stalans
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POLICE DECISION MAKING

AND DOMESTIC VIOLENCE

All states have enacted mandatory or preferred arrest
statutes that require or encourage officers to arrest the
batterer in domestic violence incidents when probable
cause exists. Mandatory arrest laws still allow officers
much choice about when to arrest, because the criteria
for whether there is enough evidence to meet the stan-
dard of probable cause are ambiguous. Officers use
several legal and extralegal criteria to make arrest
decisions and also rely on stereotypes to form infer-
ences about specific cases. This entry describes find-
ings from numerous studies that have examined how
officers interpret, investigate, and respond to domestic
violence situations. A focus on how officers infer and
interpret information is important to design effective
academy training that addresses the unintentional
effects of stereotypes and improves police decision
making so that equal protection is provided to all vic-
tims of domestic violence. Although research shows
that academy training has little effect on police arrest
decisions, prior training has not focused on how offi-
cers arrive at decisions.

How Officers Think About 
Domestic Violence

Decision frames are a set of rules about how to make
arrest decisions; they guide what questions are asked,
what inferences are drawn, and what criteria receive

the most consideration in arrest decisions. Decision
frames derive from socialization and are connected to
officers’ values, attitudes, and worldviews. Officers
may use three decision frames to investigate and inter-
pret information: legal, normative, and efficiency.

The legal frame assumes that officers apply poli-
cies or statutes using only legal criteria and a strict
interpretation of the statutes. The legal frame assumes
a rational decision maker who does not use attitudes
or stereotypes to interpret information. Much research
shows that the legal frame is not an accurate portrayal
of officers’ decision making.

Officers typically give greater consideration to the
normative and efficiency frames in asking questions
during an investigation and making decisions about
arrest. The normative frame emphasizes the following
questions: Who is responsible? Was his or her actions
justified or not? Using the normative frame, officers
examine what happened in the past and evaluate the
moral appropriateness of each party’s actions and
their moral character. In the case of domestic vio-
lence, officers using the normative frame would arrest
both disputants if the parties are equally blameworthy.
However, when the normative frame is used, battered
women may be blamed for the violence when they
deviate from social gender-biased norms.

Officers using the efficiency frame do not attempt
to unravel the past but assess the credibility of each
disputant to determine whether an arrest is likely to
lead to a successful conviction. To avoid mistakes that
cause lawsuits or unfavorable media publicity, they
assess the likelihood that each party will commit fur-
ther violence. In the efficiency frame, officers focus on
the present and future ramifications of their decisions
and are concerned with how an arrest will affect their
time, raises, and promotions. The efficiency frame also
allows departmental and system procedures to influ-
ence officers’ decisions. Officers are less likely to
make an arrest if more paperwork is required when a
suspect is arrested, and this finding has led to policies
that require officers to complete a report irrespective of
whether they arrest or do not arrest a suspect. Research
has found that arrest rates did not increase after
mandatory-arrest state laws were enacted; however,
arrest rates increased if the counties had coordinated
responses, whereby the prosecutors and courts fol-
lowed through with certain sanctions for arrested bat-
terers. Research has found that when departmental
policy is to arrest both parties when both claim self-
defense, officers will follow this policy even when
state laws discourage the arrest of both parties.
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Research also has found that novice and experi-
enced officers employed different frames for making
decisions. In making arrest decisions, novice officers
focused on the blameworthiness of each party,
whereas experienced officers focused on their ability
to substantiate claims and the risk of future violence.
The shift from focusing on normative to efficiency
issues occurs relatively swiftly, after 1 year of service.

Officers also use stereotypes of domestic violence,
social class, mental illness, race, gender, and other
salient categories. Stereotypes help officers complete
missing information, interpret conflicting stories, and
make assumptions about likely outcomes or responses.
Research has found that experienced officers consid-
ered their stereotypic beliefs about battered women’s
propensity to use self-defense in arriving at their
arrest decision. Moreover, individual officers have dif-
ferent stereotypes about domestic violence, especially
regarding how much women provoke the violence or
react in self-defense. Officers inferred that men who
abused wives who were hallucinating or drunk were
less dangerous and that wives were more responsible
for the violence, suggesting that stereotypes about
mental illness also guide their interpretations when
suspects or victims exhibit mental illness. These
stereotypes thus affect officers’ inferences about the
situation and may lead officers to provide unequal
protection for victims who have a mental illness or
violate social or gender norms.

Criteria Used in Arrest Decisions

Legal criteria that have been found to consistently
increase the likelihood of arrest include a disrespectful
attitude toward the police, the presence of witnesses,
the presence of a weapon, the presence of the perpetra-
tor, and a violation of an order of protection. Officers
typically make an arrest only in 20% to 50% of the
cases where there is clear evidence of a violation of an
order of protection. This finding indicates that officers
use their discretion and interpret the dangerousness
and risk to the victim in determining whether to make
an arrest when a perpetrator has violated an order of
protection. Several studies have found that a violation
of an order of protection increases the incidence of
arrest, but its effect on arrest is no greater than that of
other situational criteria.

Several criteria have been inconsistently related to
arrest decisions: the suspect’s gender or race, victim’s
or suspect’s use of alcohol, marital status of the suspect

and the victim, presence of children, presence of
injuries, victim’s preference for arrest, and suspect’s
gender. The influence of these criteria depends on
other environmental and situational characteristics. For
example, research based on police reports found that
substance use or the presence of children decreased the
likelihood that the batterer would be arrested if the vic-
tim was African American but increased the chance of
arrest if the victim was Caucasian.

Research has found that arrest rates for cases
involving visible injuries vary from 30% to 73%
across police departments. Across archival and
vignette studies from the early 1980s until 2005, the
presence or seriousness of visible injuries is not suffi-
cient to invoke arrests, and its influence on arrest deci-
sions depends on other situational characteristics. 
For example, visible injuries increased the chance 
of arrest when the perpetrator is present but had no
effect when the perpetrator has fled the scene before
the police arrived. Officers also were more likely to
use the presence of visible injuries in their arrest deci-
sions when departments had a clear policy to arrest
when the victim has injuries or when the jurisdiction
had a coordinated response to domestic violence.

The importance of the victim’s preference in arrest
decisions clearly varies across departments, studies,
and cases. Police officers often do not include the vic-
tim’s preference in the police report even when it is a
standard part of the police form, which suggests that
it often is not an important criterion. Studies generally
find that the victim’s preference for arrest has a mod-
est impact, accounting for 4% to 5% of variation in
officers’ decisions on whether or not to make an
arrest. Officers often are not persuaded by the victim’s
preference for arrest because they think that most vic-
tims will drop charges, do not know what they want at
that time, or are not providing an honest account of
what happened. Officers’ stereotypes about battered
women and domestic violence also may affect how
they interpret the victim’s preference for arrest.

Police officers do not provide all battered women
with the same protection. Several studies have shown
that police officers are less likely to arrest perpetrators
who attack women who are drunk or having affairs.
Officers who use a normative frame are more likely to
arrest the husband if the battered wife is mentally ill
because they believe that he is more blameworthy for
hitting someone who cannot control her actions. In
contrast, officers using an efficiency frame are less
likely to make an arrest in this circumstance because
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they see the mentally ill wife as less credible and more
dangerous. Interview studies have found that police
officers are less likely to make an arrest in cases
involving minority victims than when Caucasian vic-
tims are involved. Thus, the guiding decision frame
and stereotypes determine which victims who violate
social norms are more likely to receive protection.

Domestic Battery Versus 
Stranger or Acquaintance Battery

Are officers less likely to arrest perpetrators of inti-
mate partner violence than perpetrators of violence
against strangers or acquaintances? Mixed findings
from research indicate that this question has not been
resolved. Research in the 1980s found that both inti-
mate partner and other violent crimes had similar
arrest rates. Research conducted after mandatory
arrest statutes were enacted has revealed inconsistent
findings. Although several studies found that arrest is
less likely to occur in intimate partner battery, these
studies did not ensure that domestic and acquaintance
battery cases were similar and thus were unable 
to eliminate alternative explanations. Other research
indicates that whether officers treat acquaintance or
stranger battery cases and domestic violence cases
differently depends on situational characteristics. For
example, when the suspect has fled the initial scene,
officers are more likely to investigate, find, and arrest
stranger or acquaintance batterers than domestic bat-
terers. This bias occurs even though both types of vic-
tim request arrest as often and intimate partners are
more likely to inform officers where the suspect can
be found. Conversely, when the victim is the only wit-
ness, as in a typical domestic violence incident, offi-
cers are more likely to arrest domestic batterers than
stranger or acquaintance batterers. Thus, officers
under some circumstances may respond to domestic
violence differently than to stranger violence, but fur-
ther research is needed to obtain a more complete
understanding of these circumstances.

Officers’ Personal Characteristics 
and Decision Making

Several studies have investigated how police officers’
race and gender shape their interpretation and han-
dling of domestic violence situations. Officers’ race
has not been shown to influence their decisions.

However, men and women officers do have different
stereotypes about domestic violence, have different
responses, and consider different criteria. Compared
with men, women tended to perceive that wives more
often acted in self-defense and were more likely to be
the only party injured and that husbands had commit-
ted intentional and unjustifiable violence. Men were
more likely than women to support gender-biased atti-
tudes. Male officers who held gender-biased attitudes
were more likely to believe that few cases of domes-
tic violence involved battered women committing vio-
lence in self-defense.

Despite these differences in beliefs, male and
female rookie officers typically recommended mar-
riage counseling and only in one out of five cases
referred the battered woman to a shelter. After proba-
tionary status, experienced women officers acted more
in accordance with their stereotypic beliefs. Experi-
enced female officers were less likely than males to
recommend marriage counseling and more likely to
refer battered women to shelters.

Male and female officers, regardless of experience,
had similar arrest rates but used different criteria. Both
men and women were more likely to arrest when
injuries were visible or they perceived that severe future
injuries were likely to occur. However, women were
less likely to arrest if the battered woman was willing
to settle the argument, whereas men did not consider
the victim’s preference. Thus, through professional
socialization, women and men developed similar per-
ceptions about their law enforcement role. However,
when women officers had achieved greater job security
and could defend their views, they were more likely to
act on their different beliefs about domestic violence
and received higher satisfaction ratings from victims.
Thus, although women officers do not arrest perpetra-
tors more often, they are more likely to provide support
and information to victims and are less likely to hold
gender-biased attitudes or stereotypes.

Loretta J. Stalans

See also Police Decision Making; Police Training and
Evaluation
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POLICE INTERACTION WITH

MENTALLY ILL INDIVIDUALS

Police calls for service sometimes involve the police
interacting with and responding to people with mental
illness. The dismantling of state mental hospitals, the
changing mentally ill population, the tightening of
requirements for receiving mental health support, and
the offering of limited psychological services are bring-
ing the police into contact with more people with 
mental illness. Police-invoked law enforcement, police-
invoked order maintenance, citizen-invoked law enforce-
ment, and citizen-invoked order maintenance are four
types of police interactions with the mentally ill who
violate the law. They involve the police either initiating
or responding to a call for service and either enforcing
the law or maintaining social order.

How the police employ their work-style attitudes
and exercise their discretionary power has an impact
on the outcomes of police interactions with people
with mental illness. Custodial police decisions are
arrest, involuntary emergency evaluation, or involun-
tary commitment. Noncustodial decisions are coun-
seling, release and referral, or voluntary emergency
evaluation. The police are receiving some training in
these alternatives for handling people with mental ill-
ness. In some contacts with the mentally ill, police
agencies that have specially trained mental health 

crisis teams deploy them to carry out custodial or non-
custodial options to resolve police calls for service.

Prevalence and Situational Profile

Researchers have estimated that between 5% and 10%
of police-citizen contacts involve people with mental
illness. These numbers reflect an increase since the
1960s deinstitutionalization of state psychiatric hospi-
tals that housed the mentally ill, offered them some
treatment, kept them safe, and protected the public
from the real or perceived danger of coming into con-
tact with them. Overcrowded and poor living condi-
tions, the insensitive treatment of the mentally ill, the
economic expense of housing them, the availability of
psychotropic medications such as chlorpromazine
(Thorazine), the tightening of involuntary commit-
ment procedures, and the creation of community men-
tal health centers were the factors that shaped the
deinstitutionalization movement.

The closing of many state psychiatric facilities
resulted in the displacement of people with mental 
illness—from living in locked state warehouses to liv-
ing in open community settings such as group homes,
family residences, halfway houses, nursing homes,
and homeless shelters that offer different levels of
care. Researchers estimate that 1 of every 10 persons
has some form of mental illness and that between 1
and 4 million persons in the United States have a seri-
ous mental illness.

Police contacts with the mentally ill often occur in
the home. Interactions with them also occur in the
streets, at halfway houses, at mental health agencies,
and in public buildings. Police encounters are increas-
ing during the night and weekend hours because 
mental health resources are usually unavailable at
such times. Behaviors that the mentally ill frequently
demonstrate during their contacts with the police
include confusion, unusual or bizarre mannerisms,
and aggression. Empirical investigations suggest a
link between mental illness and criminal behavior. For
example, persons who suffer from bipolar disorder or
schizophrenia are more likely to express antisocial
behaviors that society criminalizes. Most mentally ill
offenders are under the influence of alcohol or drugs
when they commit crimes. There is some increased
risk of mentally ill individuals becoming violent.

Because many people with mental illness now lan-
guish in a variety of community settings with too few
mental heath treatment centers available, they routinely
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encounter the police when they manifest abnormal
behaviors that require police attention.

Types of Police Interactions 
With the Mentally Ill

The police are responsible for safeguarding the well-
being of the community. They fulfill this responsibility
by enforcing laws and maintaining social order and,
thus, most often respond to persons with mental illness
when such persons display behaviors that rise to a level
that society criminalizes. Responses may originate
from police-invoked law enforcement, police-invoked
order maintenance, citizen-invoked law enforcement,
or citizen-invoked order maintenance.

Police-invoked law enforcement is a self-initiated
response by an officer to a violation of the law by a
mentally ill person. The law violation and police
department policies and procedures force the officer
to make contact with the mentally ill law violator.

Police-invoked order maintenance is also a self-
initiated officer contact with a person with mental illness
who violates the law. But in this situation, the law-
violating behavior is of a less serious kind. It reflects a
social order disturbance that tends to be noninjurious
to others, such as public drunkenness and vagrancy.

A police call for service that originates from a
complaint by a citizen can bring an officer into contact
with a person with mental illness. Citizen-invoked law
enforcement involves a citizen reporting that a men-
tally ill person has violated the law. Similarly, citizen-
invoked order maintenance also involves a citizen
calling for police service, but like police-invoked
order maintenance, it involves law-violating behaviors
that are of a less serious nature, occur less often, hap-
pen at unexpected times, and take place usually in the
private homes of citizens (e.g., verbal arguments).

Whether the police are initiating or responding to
calls for service or whether they are enforcing laws or
maintaining social order, their work-style attitudes and
use of discretion have an impact on the way they actu-
ally handle situations involving mentally ill individuals.

Police Handling of the Mentally Ill

Not all police-citizen contacts have an absolute set of
official rules and procedures on how best to handle
them, especially police contacts with the mentally ill
whose behaviors amount to some infraction of the
law. Although there is some official guidance that

stems from the law, policy, training, and supervision,
the police have some leeway or discretion in deciding
on a response option from a range of possible
responses available in a given law-violating police
intervention situation. For example, in police-invoked
situations with mentally ill law violators, there are no
demands by citizens for the police to invoke the law
mechanically. The police are free to exercise their
work-style attitudes, which include some attitudes
toward, perceptions of, and assumptions about people
with mental illness. Thus, the mentally ill person who
demonstrates public drunkenness is most vulnerable
to an officer’s discretionary power.

If, for example, the officer holds a legalistic per-
spective about policing—preoccupied with arresting
law violators and performing to the letter of the law,
then custodial police options such as arrest, involun-
tary emergency evaluation, or involuntary commit-
ment are likely outcomes. If, however, the officer uses
a problem-solving policing style—concerned about
finding permanent solutions to problems, then non-
custodial options such as counseling, release, and refer-
ral or voluntary emergency evaluation are attractive
because they offer the person with mental illness some
needed mental health treatment, thereby reducing
future police contacts.

Citizen-invoked calls for police service routinely
carry with them less opportunity for the police to exer-
cise their discretion. The police concentrate their work
effort on responding to citizens’ complaints and meet-
ing citizens’ needs. For example, a citizen may want
an officer to arrest a mentally ill person who assaulted
him or her. This situation gives the officer little chance
to make a discretionary decision such as suggesting 
a voluntary emergency mental health evaluation. In a
different situation, for example, the citizen may not
want to press charges for assault. The officer could
make an intervention decision that calls for releasing
the offender and making a mental health referral.
Normally, though, the officer will choose an option
that satisfies both police and citizen interests in citi-
zen-invoked interactions with the mentally ill.

Police Training

Most police officers receive some education and train-
ing in the handling of people with mental illness.
Basic recruit training hours can range from roughly 
0 to 41. Fewer police officers receive continuing edu-
cation at the in-service level. Among those that do,
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some receive information at roll call, and others get it
during formal annual blocks of instruction. Training
time varies from a recommended 16-hour block
devoted to mental illness.

The content of police training varies at both the
recruit and the in-service training levels. Sources of
training curricula are the agency itself, the state com-
mission on peace officers’ standards and training,
profit and nonprofit organizations, and local mental
health professionals. Police officers or mental health
professionals, or both, usually deliver the training.
One formal and well-recognized training curriculum
developed by the Police Executive Research Forum
includes seven learning modules that address police
responses to people with mental illness. Generally,
police officers learn to recognize their attitudes toward,
perceptions of, and assumptions about the mentally ill
and to dispel their misconceptions about them. Mental
illness is not a crime, and people having mental illness
live in their communities, have professional voca-
tions, and call for police services.

The police learn to recognize specific symptoms
and forms of mental illness, such as schizophrenia and
mood, anxiety, and dissociative and personality disor-
ders. They learn to employ techniques to handle them
effectively. For example, an officer encounters a men-
tally ill person whose speech is high-speed and non-
stop and uncontrollable and meaningless. This
behavior signals to the officer that the person is in a
state of high arousal and has an anxiety disorder. The
officer interrupts the person’s speech by asking a
series of questions—for example, What is your name?
How old are you? Where do you live? Where do you
work? What the officer expects is to break the per-
son’s pattern of compulsive behavior and control it to
some extent.

Not all police interactions with the mentally ill
require arrests. The police learn both custodial and
noncustodial alternatives to respond to people with
mental illness whose behaviors amount to some
infraction of the law. They learn community, problem-
oriented strategies to resolve problems related to the
mentally ill. Handling such problems, however, some-
times involves using specialized mental health 
crisis teams.

Some police agencies report having specially
trained teams that respond to calls for service involv-
ing mentally ill persons in crisis. Police agencies that
employ a team approach generally adopt one of three
models: police-based response (only specially trained
police officers), police/mental health–based response

(both police officers and mental health professionals),
or mental-health-based response (only mental health
professionals). Current research suggests that most
police agencies deploy a team composed of only spe-
cially trained police. Despite variations in using par-
ticular response teams, team members are receiving
the specially needed training to respond to people
with mental illness.

Police department policies on contacts with people
with mental illness have helped departments standard-
ize the nature of their officers’ responses while giving
officers flexibility to meet the needs of people with
mental illness. Although people who have mental ill-
ness may commit a crime, be a victim of crime, or
report a crime, police responses to encounters with
them have improved with training.

Frank J. Gallo
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POLICE OCCUPATIONAL

SOCIALIZATION

Police occupational socialization is the process
whereby individuals learn to be fit for performing
police work by becoming aware of organizational and
occupational practices, internalizing them, and carrying
them out as participating members of their work
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group. Learning takes place through three social
phases: pre-entry, entry, and in-service. This sequence
involves individuals making a choice to become a
police officer, learning formal and informal lessons
during police recruit or academy training, and learn-
ing them on the job, respectively.

How officers make sense of these social events
affects the way they perceive, influence, and interact
with citizens in a law enforcement capacity. At the
pre-entry phase, individuals learn about themselves,
evaluate their personal qualities by comparing them-
selves with what they know about the police, and
make a decision to become a police officer. During the
entry phase, they begin to construct a self-concept that
is coherent with what they learn about police roles,
activities, and relationships with citizens. They begin
to form a social identity about themselves as group
members of the police profession. They learn to make
social inferences about the citizens they meet. Finally,
at the in-service phase, they strengthen and defend
their self-concepts and social identity. They learn to
conform to organizational and occupational norms so
that they can act comfortably within the police cul-
ture. Officers develop different work-style attitudes
that reflect subjective outlooks that include beliefs
and values affecting how they interact with citizens
during police-citizen contacts. Police socialization
ensures that individuals acquire the necessary knowl-
edge to perform adequately on the job. Understanding
the role that thinking or mental processes play during
socialization is at the heart of comprehending why
officers act the way they do in their occupational 
settings.

Pre-Entry Phase

Who am I? What do I think of myself? Who is a police
officer? What does a police officer do? These ques-
tions are a focal point of the pre-entry phase, in which
the process of making a choice to become a police
officer is a major social psychological paradigm. At
the pre-entry phase, individuals explore what they
know about themselves (or self-concept) and what
they know about the roles and activities of police offi-
cers. Individuals piece together some understanding
of “who I am” from both self-knowledge and knowl-
edge held by others. They construct self-knowledge
from inferring their personal characteristics or quali-
ties from their past behaviors. They use what other
people know about them or think about them when
forming opinions about themselves.

When constructing knowledge of policing, individ-
uals use factual or fictional perceptions. Friends or
relatives who are police officers are factual or genuine
sources of learning who is a cop, what characteristics
he or she has, and what he or she does on the job.
Fictional or imagined perceptions of policing often
come from media sources. For example, television or
movie cops as portrayed by actors such as Mel Gibson
demonstrate characteristics of power, toughness, and
aggressiveness. Steady streams of these media images
define police officers as being tough, strong, and invul-
nerable and fitting into a box that defines machismo.
Whether real or imagined, these values often become
part of “who I must be.”

Individuals reason from “who I am” to “who I must
be,” including knowledge of both the self and the
police. They employ four kinds of schemas that help
them generate a hypothetical picture about themselves
in the police role: a person schema (who is a police
officer), a self-schema (who I am), a role schema
(what behaviors I expect to perform in a given situa-
tion), and an event schema (how the situation will
unfold). What explains in part the decision to become
a police officer is the perceived discrepancy between
“who I am,” on the one hand, and “who I must be,” on
the other: The greater the discrepancy, the higher the
probability that individuals will not self-select them-
selves for law enforcement training.

Individuals who see themselves as trainable and
suitable for the job apply for it. Before they become
police officers, however, they must pass through a rig-
orous selection process, which most often includes a
written test, a physical agility test, background inves-
tigation, a personal interview, a medical exam, and a
battery of psychological tests. A police administrator
considers applicants who have ideal police character-
istics and the ability to perform necessary job functions.
The employment decision along with the selection
process usually produces a homogeneous group of
applicants who demonstrate a willingness to conform
to organizational (official) and occupational (both
official and unofficial or working) police practices.
These police applicants or recruits experience formal
socialization when they enter training at the police
academy.

Entry Phase

Police recruit training refines the cohort of acceptable
applicants through formal and informal lessons that
weed out those applicants who do not conform to
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established police practices. Formal lessons involve
instruction in a training curriculum, which usually
includes the subject areas of administration of justice,
fitness, law, police procedures, use of force, police
professionalism, and community relations. Informal
lessons about the job often take the form of war sto-
ries told by police academy instructors. Officers begin
to learn from instructors and from their peers at the
academy about unwritten rules, work attitudes, values,
and beliefs of the occupational culture.

During academy training, the prevailing social psy-
chological paradigms are self-concept, social identity,
and social inferences. Officers begin to identify with
the police subculture by constructing self-concepts
that are coherent with what they learn about policing
through formal and informal lessons at the academy.
They fit into their self-concepts distinct characteristics
of the police subculture, such as an ethos of tough-
ness, autonomy, suspiciousness, secrecy, solidarity,
and bravery. Officers begin to form a police identity
from characteristics that belong uniquely to the police
subculture and that they share with other officers.
Police identification turns “I” into “we,” which
extends “who I am.” Officers see themselves as 
members of the police subculture—a process known
as self-categorization.

When officers self-categorize themselves, they view
out-group members or non–police officers as outsiders
(intergroup discrimination). They favor in-group mem-
bers or police officers (in-group favoritism) because
they see themselves as having more in common. The
language officers use to refer to out-group members
helps create and feed in-group bias. For example,
“Let’s get the bad guys” or “It’s us against them.” The
in-group/out-group arrangement is implicit when offi-
cers use pronouns such as “we” and “they” or “us”
and “them.” Viewing themselves as part of the police
subculture produces feelings of friendship, solidarity,
and trust among officers. A cooperative work effort helps
them tackle the challenges of contemporary policing.

At times, however, there are costs for expressing
in-group favoritism. Officers might see citizens as
being the same or interchangeable. For example, an
officer says, “They all act alike” when speaking about
members of a particular group. In this instance, the
officer does not appreciate the diversity of citizens.
Putting citizens into an out-group category might lead
officers to process information about them differently.
For example, an officer legitimizes and defends in-
group beliefs and behaviors, whereas he or she mar-
ginalizes and attacks out-group ones. Officers who

hold and show in-group favoritism have a tendency to
accentuate in-group/out-group differences. Citizens
know the differential power arrangement of police-cit-
izen interactions. Police power coupled with certain
citizen tension sometimes leads citizens to resist the
police, especially when officers make evident their
“us and them” mentality.

Besides officers learning to hold a worldview of
“us” and “them,” formal and informal training lessons
teach officers to make social inferences about police-
citizen interactions. Officers learn to process people
and events through a cognitive lens of present danger.
For example, an officer uses force against a suspect.
The event happens at 1:00 a.m. If one uses the situa-
tional cue “time of day” to help explain the officer’s
behavior, the ecological validity of the model would
be poor. Using the cue’s natural metric 1:00 a.m.
would reduce the accuracy of the explanation because
the officer’s acquisition of the cue in the force situa-
tion was subjectively different. The officer learned to
form a scaled impression of 1:00 a.m. in terms of 
present danger.

Police work involves the possibility of danger all
the time. Danger shapes police-training practices.
Officers learn to see citizens as potentially uncooper-
ative, armed, and dangerous. They learn that they
work in an environment of condition yellow: always
occupied with the present danger of people and
events. Developing a police worldview through a cog-
nitive lens of present danger is a major social psycho-
logical theme at both the recruit and the in-service
levels of training.

In-Service Phase

At the in-service phase, integrative expressions of the
social and the psychological disciplines emerge.
Generally, officers, or now “rookies,” reconcile their
self-concepts and their social identity. They conform
to police norms and develop work-style attitudes.

When rookies graduate from academy training,
they usually ride along with field-training (or incum-
bent) officers who provide on-the-job training.
Rookies learn formal lessons such as work-area-
relevant information and agency-specific policies and
procedures. They learn informal lessons that usually
consist of a set of unwritten rules, outlooks, and
behaviors such as being “tough” that officers in their
agency consider normal and expected in the occupa-
tional culture. Field-training officers teach rookies
“how it’s done here.” What lessons rookies learn help
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them to reconcile inconsistencies in their self-
concepts and social identity, and thus strengthen and
defend them.

Formal and informal lessons during the field-training
period cause rookie and incumbent officers to become
more alike. Rookies conform to police norms or
shared rules of conduct that establish in-the-box
behaviors that most officers in most police situations
accept and expect. Rookies accept a degree of confor-
mity to these norms because they want to feel included
and accepted by their peers. They learn quickly that
there is a price to pay for acting outside the box. For
example, a rookie officer responds with incumbent
officers to a service call for disorderly conduct. The
incumbent officers endorse values of toughness,
aggressiveness, and respect. When the officers arrive,
a male suspect becomes verbally abusive toward the
rookie. While the rookie officer has a range of verbal
skills available to manage this kind of behavior, the
officer fears “losing face” and the consequences of
outside-the-box behaviors, such as being labeled a
“wimp” or “not a real cop.” The rookie mixes his or
her response choice with ideals of enforcing the law
or preserving group norms. Because the incumbent
officers endorse toughness, aggressiveness, and
respect, the rookie becomes tough and aggressive and
uses a forceful response to earn respect where none is
necessary. In this way, the rookie meets the expecta-
tions of incumbent officers.

Rookie officers learn that police calls for service
can be tense and uncertain: Calls sometimes evolve
rapidly. Once rookies graduate from their field-train-
ing period, they find themselves in a new role, having
a degree of autonomy in handling police calls for ser-
vice, holding a police worldview of danger, having
broad discretionary power, and asserting authority to
carry out police objectives. To meet the demands of
police service, initial changes in their psychological
makeup often occur. Rookies develop different per-
sonal work-style attitudes that reflect in part their
experience and organizational and occupational prac-
tices. The content and structure of their attitudes might
reflect a professional, tough-cop, clean-beat crime-
fighter, problem-solver, or avoider style of policing.
For example, the rookie officer who assumes a tough-
cop perspective believes that citizens are hostile to the
police, holds a police worldview of danger, and car-
ries out an aggressive style of policing to keep safe.
Initial changes in rookies’ work-style attitudes suggest
that they are recognizing and responding to the role
demands of a police officer. Although some rookies’

work-style attitudes might remain stable throughout
their career, others might modify them to cope with
changing policing strategies, job functions, calls for
service, and subjective outlooks.

Frank J. Gallo
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POLICE PSYCHOLOGISTS

Over the past four decades, a rapidly growing spe-
cialty area of psychology has been that of psycholo-
gists working within the realm of law enforcement.
Police psychologists are involved in the selection of
employees; fitness-for-duty evaluations; various ther-
apeutic programs, both individual and group; the 
evaluation, treatment, and referral of substance abuse,
domestic violence, and gambling; the development and
facilitation of various training initiatives; and research
and consultation. On a more operational level, police
psychologists respond to crisis situations including
officer-involved shootings, significant traumatic events,
suicide interventions, and crisis and hostage negotiations.

A functional dichotomy within police psychology is
that of actual primary roles for the psychologist. Major
metropolitan police departments will most likely
employ multiple staff police psychologists. Generally
speaking, the in-house staff psychologist is involved in
day-to-day undertakings within the department, thereby
compelling an immersion of his or her professional
activities directly within the police environment. This
constant exposure to the police culture allows for a
more rapid and complete acceptance by departmental
police officers, civilian support staff, and the senior-level
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command staff. Typically, the staff psychologist
acquires confidence and, most important, trust and
credibility as a member of the department. Although
not often discussed, power, hence professional influ-
ence, is of utmost significance for the in-house staff
psychologist. Power in this context is operationalized
as the individual psychologist’s ability to profession-
ally influence administrative and supervisory deci-
sions. Such influence can only be attained via
consistent, accurate, and professional consultative rec-
ommendations provided by the staff psychologist.
Thus, it is imperative that the in-house police psychol-
ogist be administratively placed as close to the highest-
ranking official in the department, usually the chief/
director or sheriff, as possible. In most large depart-
ments, given the sensitivity and confidentiality of some
situations (e.g., substance abuse or domestic violence),
it is best for the staff psychologist to be placed one
rung directly below the chief/director or sheriff in the
administrative chain of command. Therefore, the in-
house police psychologist is usually administratively
assigned the position of an assistant/deputy chief or
director. This administrative position potentially pro-
vides the staff psychologist with extraordinary positive
influence within a police organization. However, the
staff psychologist must always be cognizant of this fact
and limit his or her activities—both professional and
casual—with the senior command staff. For if the
rank-and-file officers and civilian support employees
perceive the in-house psychologist as being too
friendly with upper-echelon supervisors, the overall
trust for the staff psychologist will be severely com-
promised. The resulting outcome will be a significant
reduction in departmental employees seeking clinical
assistance with the professional staff at the psycholog-
ical services section. As such, the in-house staff psy-
chologist must always be aware of the potential impact
of dual or multiple relationships.

A dual or multiple relationship occurs when a psy-
chologist is in a professional role with a person and
concurrently is in another role with the same person or
when a psychologist is in a relationship with a person
closely associated with, or related to, the person with
whom the psychologist has the professional relation-
ship. For example, a police psychologist would enter
into a multiple relationship if he or she entered into a
therapeutic/clinical relationship with the commander
of the special response team with whom the staff psy-
chologist regularly consults on tactical operation call-
outs. Other advantages for the in-house staff psychologist

is the ability to be knowledgeable about the unspoken/
unwritten rules of the department as well as the vari-
ous rumors within the organization. With this in mind,
the staff psychologist is able to develop a network that
can quickly ameliorate conflicts and potential oppor-
tunities. Another significant advantage for the in-
house staff psychologist is the ability to recognize
critical training opportunities and rapidly implement
appropriate training blocks. A secondary advantage to
the rapid implementation of departmental training is
the actual facilitation of the training blocks by the
staff psychologist and his or her staff. The facilitation
of the didactic block provides the opportunity for the
staff psychologist and his or her staff to interact within
the safety of the training environment. Often, depart-
mental employees will initiate the scheduling of ther-
apy on meeting the staff psychologist during the
training experience.

Other primary responsibilities of the in-house staff
psychologist include the provision of direct clinical
intervention—usually, short-term therapy, substance
abuse intervention, clinical referral, training and con-
sultation, and crisis and hostage negotiation training
and consultation. Most likely, the in-house staff psy-
chologist is on call 24 hours a day, 7 days a week for
crisis response, including officer-involved shootings
and other crises, such as suicide and domestic vio-
lence. The latter professional demands of constant on-
call responsibilities, including hostage and crisis
intervention as well as other posttrauma and critical
event responses (e.g., employee trauma and death),
compel significant introspection by the psychologist
considering the acceptance of the position of internal
police psychologist. The constant on-call status itself
can be insidiously stressful to the psychologist as well
as to his or her family. In addition, it is evident that the
vicissitudes of traumatic event response can lead to
the dynamic of vicarious traumatization in some
police psychologists. Vicarious traumatization occurs
as a function of mental health professionals’ consis-
tently intervening in traumatic events. As a result of
routinely being exposed to the traumatic sequelae of
others, the responding psychologist may develop con-
comitant symptoms, such as social isolation/with-
drawal, sleep and appetitive disorders, burnout, and
substance abuse.

The other role for psychologists is that of an exter-
nal consultant, sometimes jocularly referred to as the
“out-house” psychologist. The external consultant’s
primary responsibility is pre-employment screening,
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to be discussed in more detail later in this entry. Along
with this most demanding responsibility, the external
consultant is also responsible for clinical intervention,
including crisis intervention, as well as training and
consultation. Like the in-house staff psychologist, the
external consulting police psychologist should report
either directly to the chief/director or sheriff or to the
next highest-ranking official in the executive chain of
command. Developing a close working relationship
with the highest-ranking official in the police chain of
command establishes the organizational power and
support necessary to effectuate departmental innova-
tions and a more receptive consideration of profes-
sional recommendations.

The most glaring disadvantage of the external con-
sulting psychologist is that he or she is frequently per-
ceived as an outsider and is never completely trusted
by either the command staff or the rank-and-file sworn
officers, as well as the civilian support personnel.

History of Police Psychology

Psychologists began entering the realm of law
enforcement during the 1950s and 1960s, when the
concept of vicarious liability and negligent retention
began to affect the provision of services by police
departments. As such, the first role for the burgeoning
field of police psychology was to develop psychome-
tric instruments to predict job suitability of police offi-
cer candidates. Over the years, pre-employment
testing/screening has become a precondition for hiring
in the law enforcement selection process. Along with
the early psychological testing, the nascent police
psychologists consulting within major city depart-
ments were tasked with the development of prototyp-
ical employee assistance programs for alcohol abuse
treatment. However, in some major departments such
as San Francisco, Boston, and New York, there was no
concomitant intervention for stress/emotional prob-
lems other than those related to alcohol. Consequently,
many departments, notably those in Boston, New York
City, Chicago, Los Angeles County, and Miami, initi-
ated hybrid employee assistance programs known as
“stress programs.” Following the recommendations of
the President’s Commission on Law, Law Enforcement
and the Administration of Justice (1967), the Los
Angeles Police Department hired the first full-time in-
house staff psychologist, Martin Reiser, in 1968.
Reiser is widely known as the “father of police psy-
chology.” In 1971, Mike Roberts was hired as a 

consulting clinical psychologist for the San Jose
Police Department, and so began the dichotomy of the
provision of psychological services to law enforce-
ment personnel. Reiser provided services on both a
voluntary and a mandatory basis, while Roberts pro-
vided therapy solely on a voluntary basis and referred
to an external consultant any counseling or testing for
which an officer or employee of the department was
involuntarily mandated. Today, most mental health
professionals agree that voluntary referral is prefer-
able to mandatory referral in that the latter usually
raises practical as well as ethical issues and conflicts.
In organizations that use mandatory referrals (ostensi-
bly, fitness-for-duty evaluations), external consultants
are contracted to provide the clinical services.

In 1973, Harvey Schlossberg became the first
policeman to earn a doctoral degree in clinical psy-
chology and become a departmental police psycholo-
gist for the New York City Police Department. Later
that year, he assisted in successfully negotiating the
release of hostages in the “Williamsburg Siege.” Soon
thereafter, under Schlossberg’s direction, the New
York City Police Department established the coun-
try’s first hostage negotiation unit. Today, almost
every major department and midsize local municipal
agency uses a fully operational tactical and negotiator
team with access to either full- or part-time mental
health professionals for consultation.

As can be seen, police psychology has evolved into
a recognized and robust specialty area within psychol-
ogy. A contributing factor in the growing popularity
and success of police psychology is the willingness of
police psychology practitioners to remain actively
involved in the dissemination of information through
journals, books, and other publications. It should first
be noted, however, that the Behavioral Sciences Unit
of the Federal Bureau of Investigation (FBI) was
instrumental in providing the forum for police psy-
chologists from around the United States to meet and
present papers germane to this new field of psycho-
logical application. A further energizing force is the
networking dynamics of two relatively new profes-
sional organizations within the field of police psy-
chology. During the FBI national conferences of 1977
and 1984, these pioneer police psychologists set in
motion the establishment of two professional organi-
zations, the Police and Public Safety Psychology
Section of Division 18 of the American Psychological
Association (APA) (1983) and the Police Psychological
Services of the International Association of Chiefs of
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Police (IACP) (1986). Some of the more significant
applications of this specialty area are discussed in the
following sections.

Pre-Employment Selection

Pre-employment selection has been the earliest known
usage of psychology in law enforcement. Recent
research has concluded that police recruitment selec-
tion procedures vary greatly, that there is no standard
assessment process, and that there is an extensive vari-
ety of test battery composition. In an attempt to pro-
vide specific standards and constraints for a process
with wide variance, both the Police and Public Safety
Psychology Section of Division 18 of the APA and the
Police Psychological Services section of the IACP
proposed and ratified, via membership vote, a set of
guidelines for pre-employment psychological evalua-
tion. These guidelines established that only licensed
or certified psychologists trained and experienced in
psychological test interpretation and law enforce-
ment psychological assessment techniques should con-
duct psychological screening for police agencies.
Furthermore, police psychologists must adhere to the
ethical principles and standards of the APA and all
state and federal laws, including the Americans with
Disabilities Act. The test battery must include objective,
job-related, validated psychological instruments, includ-
ing a cognitive test. Every test battery must also include
an individual face-to-face, semistructured interview.

Fitness-for-Duty Evaluations

Along with pre-employment screening for police can-
didates, the external police consultant often has the
task of facilitating mandatory fitness-for-duty evalua-
tions (FFDE). According to the IACP (Psychological
Fitness-For-Duty Evaluation Guidelines, 2004), a psy-
chological FFDE is a formal, specialized examination
of an incumbent employee (typically a sworn police
officer) that results from objective evidence that the
employee may be unable to safely or effectively per-
form a defined job task and/or a reasonable basis for
believing that this may be attributable to psychological
factors. The central purpose of an FFDE is to deter-
mine whether the employee is psychologically fit to
safely and effectively carry out essential job tasks and
responsibilities. At a minimum, the evaluator should
be a licensed psychologist or psychiatrist with training
and experience in psychological assessment, especially

in the evaluation of law enforcement personnel. The
police psychologist evaluator provides recommenda-
tions to the referring department. The department is
responsible for the ultimate determination of the dispo-
sition of the employee.

Clinical Intervention

The more typical responsibility, especially for the in-
house staff psychologist, is the provision of clinical
intervention and responses. Interestingly, in major
metropolitan police departments, crisis responses—
such as officer-involved shootings, severe vehicular
accidents, major injuries and deaths, suicide attempts
and completions, and SWAT (special weapons and
tactics) callouts—are quite common, occurring on
average once per week. Critical incidents within the
law enforcement community are conceptualized as
traumatic events. Thus, the event is conceptualized as
the officer’s having experienced an event significantly
outside the range of typical human experience, such
that his or her responses are typical reactions to the
abnormal event. The most frequently occurring psy-
chological sequelae following a critical incident
within law enforcement (especially if the police offi-
cer has the thought, “I’m going to die”) are social 
isolation/withdrawal, sleep disturbances, flashbacks,
depression and anxiety, a heightened sense of danger,
hypervigilance, and increased alcohol/substance
abuse. Concurrent with crisis response capability, the
staff psychologist is actively involved in providing
stress inoculation training at the department’s training
bureau. Stress inoculation training has been found to
be successful in empowering police officers to pre-
vent, or at least lessen, the psychological impact of
stress within the responsibilities of police responses.

The more typical psychological interventions
police psychologists routinely undertake are individ-
ual, marital, and family counseling. The most frequent
presenting issues for individual therapy are stress/
anxiety, depression, substance abuse, domestic vio-
lence, and, more recently, compulsive gambling. The
affective disorders and marital and family interven-
tions are triaged by the staff psychologist to other
licensed mental health staff members of the psycho-
logical services section. These mental health profes-
sionals are then tasked with providing confidential
intervention, usually on a short-term basis of 8 to 12
weeks of therapy. All substance abuse, domestic vio-
lence, and compulsive gambling cases are assigned to
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specific members of the section who have experience
in the assessment, treatment, and referral (if clinically
necessary) of these more complicated and long-term
issues. Many departments have developed peer-
support aftercare groups for long-term maintenance
and groups for substance abuse and gambling cases.

A final matter of profound significance for the
police psychologist’s unwavering attention is police
suicide. Some experts in police psychology claim 
that the incidence of suicide among police officers 
is approaching epidemic proportions. Therefore, it is
incumbent on the police psychologist to develop and
maintain an effective training and intervention program
focused on ameliorating the incidence of police suicide.

Crisis and Hostage Negotiation

Many police psychologists have become actively
involved in the operational responsibility of assisting
law enforcement tactical teams (SWAT teams) in the
area of crisis and hostage negotiation. A hostage situa-
tion is defined as any situation in which individuals are
being held via active coercion by another person or
people and demands are being made by the hostage
taker(s). Typically, the police psychologist maintains
two overlapping roles in the SWAT team. Prior to pro-
viding any information or influence within a police
tactical operation, the police psychologist must always
remain cognizant that he or she is always bound by
federal and state legal constraints, as well as by profes-
sional and ethical standards. In the role of a profes-
sional, the police psychologist provides the general
theoretical and practical applications of behavioral sci-
ence information. In the role of a consultant, the police
psychologist designs and implements negotiator selec-
tion and training. A second function in the role of a
consultant is the provision of specific behavioral rec-
ommendations to the operational chain of command.
Owing to ethical constraints, other than in a rare exi-
gent situation, the police psychologist never actively
speaks with the affected individual.

Training for a Career as 
a Police Psychologist

At the time of writing, there are no formal graduate
programs specifically for police psychology. It is sug-
gested that psychology students interested in becom-
ing active in this specialty area seek a doctoral degree
(Ph.D. or Psy.D.) within the established fields of 

clinical, counseling, forensic, or industrial/organizational
psychology. For those students with a preference for
the role of the internal staff psychologist, it is highly
recommended that they become experienced in the
clinical areas of individual, couples, and marital ther-
apy. Special emphasis should be directed at didactic
and experiential training in crisis intervention. Once a
psychologist is hired by a police department, crisis and
hostage negotiation training is usually extended
through a basic, introductory course on crisis and
hostage negotiation facilitated by the Behavioral
Sciences Unit of the FBI in Quantico, Virginia. Paren-
thetically, it should be mentioned that the position of
psychological profiling is rarely offered as a freestand-
ing occupational position within the law enforcement
community. Psychological, criminal profiling is only
one job task within the overall occupational realm of
the police psychologist. For the doctoral student who
endeavors to become an external consulting psycholo-
gist, it is clearly recommended that the area of psycho-
logical assessment be an educational and experiential
imperative. Along with a clear understanding of all
aspects of personality assessment, organizational con-
sultation and crisis intervention should also be areas 
of competency. Some universities are affiliated with
police departments for either a predoctoral practicum
or predoctoral internship experiences, although such
programs are very limited in scope. Regardless of
either a practicum or an internship placement, how-
ever, it is important for anyone interested in a career in
police psychology to become familiar with the dynam-
ics and culture of law enforcement. As such, it is
highly recommended that during the doctoral experi-
ence, the student actively seek membership in the
Psychological Services sections of both the APA and
the IACP. Finally, it is suggested that, if possible, the
doctoral student seek out an established police psy-
chologist in the vicinity of the campus of doctoral
study, in the hope that this police psychologist will
agree to provide information regarding the field of
police psychology and also to establish a doctoral
practicum at his or her professional practice. Ulti-
mately, the goal for the doctoral student would be to
develop a mentoring relationship with the police psy-
chologist. Such a relationship would greatly facilitate
the attainment of career goals for the doctoral graduate
student and would include the actual experience of the
practicum placement in police psychology, consistent
interaction with a police psychologist to answer vari-
ous occupational questions and career development
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issues, and the potential for participation in police 
psychology research and introduction to other police
psychologists by being sponsored to attend local and
national police psychology conferences.

Scott W. Allen

See also Crisis and Hostage Negotiation; Police Psychology;
Police Selection; Police Stress; Police Training and
Evaluation
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POLICE PSYCHOLOGY

Police psychology, the practice of psychology in
police settings, has been part of American policing
since the late 1960s and has traditionally been a clini-
cal endeavor by clinical psychologists. Although many
large police agencies and some medium-sized ones
employ full-time clinical psychologists, most agencies
contract for part-time work with clinical psychologists
who often maintain separate private practices. The
practice of psychology in police settings has also been
a research, consultation, and training endeavor by 
psychologists who have backgrounds in, for instance,
experimental, social, and industrial-organizational
psychology. Therefore, generally, police psychology is
a field of practice in which psychologists of different
training investigate and apply psychological knowl-
edge to police settings and problems. (Here, this does

not include other law enforcement settings and profes-
sionals, such as sheriffs, marshals, or correctional offi-
cers, who at times perform job tasks similar to police
officers.) Psychological services for the police have
traditionally involved evaluating police applicants,
educating and training police officers, evaluating job
tasks and duties, and carrying out fitness-for-duty
assessments.

Evaluating Police Applicants

Since the 1960s, organizations and commissions such
as the President’s Commission on Law Enforcement
and the Administration of Justice, the Commission on
Accreditation for Law Enforcement Agencies, and the
International Association of Chiefs of Police have rec-
ommended that police agencies evaluate the psycho-
logical fitness of police applicants. Today, most police
agencies recognize and use a psychological evaluation
as one part of the selection of police officers. Typically,
licensed clinical psychologists carry out the evalua-
tion. Some psychologists use a “select-in” evaluation
strategy, whereby they look for applicants who demon-
strate the qualities necessary to be successful on 
the job and recommend that police agencies accept them
for law enforcement training. Other psychologists
screen out applicants who demonstrate undesirable
characteristics and recommend that police agencies no
longer consider employing them. Many psychologists
use both screen-out and select-in evaluation strategies,
by which they screen out psychopathology and select
in ideal police characteristics. Both focus on screening
for suitable applicants. Evaluations typically involve
administering a battery of psychological tests, carrying
out a personal interview, giving situational tests, and
making a selection recommendation.

Psychological test batteries administered by psy-
chologists have included intelligence tests, personality
tests, projective tests, and situational tests. Intelligence
tests, such as the Stanford-Binet Intelligence Test, mea-
sure applicants’ cognitive abilities. Scholarly research
has linked intelligence tests with success on the job
and in recruit training. Psychologists use personality
tests to measure the relatively stable characteristics 
or traits of applicants. Commonly used tests are the
Minnesota Multiphasic Personality Inventory (MMPI),
the California Psychological Inventory (CPI), and the
Inwald Personality Inventory (IPI). These tests are self-
report, paper-and-pencil personality inventories. Research
has shown empirical support for their usefulness in
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predicting what police applicants might say or do on
the job—for example, being late or absent, using
drugs, violating police procedures and rules, and using
excessive force. Few psychologists continue to use
projective tests, which ask applicants to respond 
to unstructured situations or stimuli, such as the
Rorschach Inkblot Test. Less frequent among psychol-
ogists is the use of situational tests, in which police
applicants engage a role-playing exercise usually rep-
resentative of job-related work conditions. There has
been little empirical evidence supporting the use of
projective and situational tests in screening police
applicants for law enforcement training.

Psychologists supplement test scores from a battery
of psychological tests with information obtained from
a personal interview, a common component of the psy-
chological evaluation. Psychologists use a personal
history questionnaire to gather information on appli-
cants’ background (e.g., family, work, health, and 
any criminal behavior). Their interview, in part, usu-
ally involves a structured question format. Psycholo-
gists, however, often ask probing questions that follow
up applicants’ responses and sometimes ask questions
that their police agency clients request. Personal inter-
views with police applicants help psychologists inter-
pret and validate test data sources.

Educating and Training Police Officers

The police have the responsibility to keep the peace,
maintain order, enforce laws, and safeguard the well-
being of the community. This kind of duty to act involves
the possibility of danger all the time, puts police offi-
cers at risk, and requires education and training.
Critical issues in police education and training to
which psychologists have given considerable attention
are negotiating hostage and barricaded-suspect (HBS)
situations, handling people with mental illness, con-
ducting criminal investigations, and managing job-
related stress.

Negotiating Hostage and Barricaded-Suspect Situations.
Most police agencies have and employ critical inci-
dent teams, sometimes called special response teams
(SRT) or special weapons and tactics (SWAT) teams,
to resolve or assist in resolving high-threat or special-
threat conditions, such as HBS situations. Police use
of critical incident teams has evolved since the highly
publicized HBS situation during the 1972 Olympic
Games in Munich, West Germany. The first police

approach to handling an HBS situation was an
assault, which involved officers primarily using force-
ful options, often with lethal consequences for suspects.
Sometimes, suspects’ family members subsequently
took legal action against the police.

In the early 1970s, psychologists and sworn per-
sonnel developed verbal tactics as alternatives to the
assault option. Such tactics focused on police officers
extending incident time to de-escalate the situation
and talking suspects into surrendering. Police records
have shown that critical incidents teams successfully
resolve most HBS situations without injury to partici-
pants when police officers negotiate verbally. When
police agencies used clinical psychologists to negoti-
ate such situations, the rate of success without injury
to participants increased.

HBS negotiation training is available at the Federal
Bureau of Investigation (FBI) academy in Quantico,
Virginia. The FBI’s Crisis Negotiation Unit delivers
training to all FBI negotiators and other law enforce-
ment negotiators. There are also private companies that
develop and deliver specialized training in negotiation
skills. Trainers are usually experienced police negotia-
tors who are sometimes psychologists. Police agencies
that employ full-time clinical psychologists sometimes
use them to educate and train their critical incident
team negotiators and work at times with them to
resolve, or assist in resolving, HBS calls for service.
Negotiation activities primarily focus on containing
suspects, negotiating with them, uncovering the per-
sonal factors motivating their behavior, and extending
incident time, which gives suspects the opportunity to
vent their emotions and make sensible decisions.
Negotiation training typically emphasizes developing
active listening skills through role-playing. Scholarly
research on the effectiveness of negotiation training is
in its infancy. A recent preliminary finding showed that
FBI agents significantly improved their active listening
skills following participation in the FBI’s National
Crisis Negotiation Course. Generally, however, there is
much research that needs to be done in order to evalu-
ate the effectiveness of crisis negotiation training.

Handling People With Mental Illness. The police are
having more contacts with people with mental illness.
Researchers have estimated that between 5% and 10%
of police-citizen contacts involve people with mental
illness. Contacts often occur in the home, family
members sometimes call for police services, and the
police usually resolve calls without incident. Some
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researchers have suggested that the dismantling of
state mental hospitals, the changing mentally ill pop-
ulation, the tightening of requirements for receiving
mental health support, and the offering of limited psy-
chological services are possible explanations.

The police are receiving education and training in
the handling of people with mental illness. They rec-
ognize that mental illness is not a crime and that
people having mental illness live in their communi-
ties, have professional vocations, and call for police
services. The police also know that empirical investi-
gations have found a link between mental illness and
criminal behavior. For example, persons who suffer
from bipolar disorder or schizophrenia are more likely
to express antisocial behaviors that society criminal-
izes. Most mentally ill offenders are under the influ-
ence of alcohol or drugs when they commit crimes.
There is some increased risk of mentally ill individu-
als becoming violent.

Although people who have a mental illness may
commit a crime, be a victim of crime, or report a
crime, police responses to encounters with them have
improved with training. Police personnel, psycholo-
gists, and other mental health professionals have
developed training curricula that include topics such
as symptomatology of mental conditions, nonarrest
and arrest options, and community police responses.
They have developed and made available model
police policies for contacts with people with mental
illness. These policies have helped police administra-
tors standardize the nature of their departments’
response while giving the police flexibility to meet the
needs of people with mental illness.

Conducting Criminal Investigations. Psychologists
have studied the procedures and tactics used by the
police in criminal investigations. They have produced
psychological knowledge and have helped the police
apply it to criminal investigation techniques such as
eyewitness identification. For example, a police detec-
tive has a crime suspect and asks an eyewitness to
identify him or her by viewing photos. The detective
shows the eyewitness eight photos one at a time
(sequentially) rather than all at the same time (simul-
taneously) to reduce the chances of misidentification
caused by the eyewitness comparing photos and try-
ing to decide which one looks most like the suspect.
Chances of misidentification are less when the detec-
tive does not know the actual identity of the suspect,
tells the eyewitness that the suspect’s photo may or

may not be present, gives the eyewitness no feedback
during or after the identification procedure, and asks
the eyewitness about his or her level of confidence in
the identification.

What psychologists have known about police inter-
rogation tactics is that some of them lead to false con-
fessions. For example, a police detective has a suspect
of a crime and interrogates him or her for several
hours. An interrogation is a stressful experience for
the suspect. In a state of high stress, some suspects are
highly suggestible and might come to believe that the
accusations made by the detective are true. Other sus-
pects may confess if the detective threatens punish-
ment or makes promises during the interrogation—
even if the suspect knows that he or she is innocent. In
other cases, the desire for attention or fame, especially
in a highly publicized crime, might motivate the sus-
pect to confess despite having done nothing wrong.

Police detection of the lies told by suspects during
interrogation has received considerable research
attention by psychologists. The police know that
uncontrollable physiological arousal often accompa-
nies a suspect’s lying. For example, a police detective
has a suspect of a crime and uses the polygraph tech-
nique (or device) in interrogation. The polygraph
examiner asks the suspect several non-crime-related
questions that generate emotional responses (e.g.,
about past behaviors) and several crime-related ques-
tions. Both provoke physiological responses, but the
crime-related questions provoke more physiological
responses than the non-crime-related (or control)
ones, which suggests that the suspect is guilty. Most
courts do not accept polygraph results as evidence.
Psychological research has suggested that the rate of
accurately detecting deception is low and the rate of
false positives is high. The police, however, continue
to use the technique with others and try to convince
suspects that they cannot beat the device and that they
should admit the fact of having committed a crime.

Hypnosis is another investigative technique avail-
able to the police. Usually psychologists, psychia-
trists, or trained forensic hypnotists conduct interviews
using hypnosis. They use the technique mostly to
obtain information from eyewitnesses or victims and
rarely to obtain information from suspects. There is
little empirical evidence to support the belief that hyp-
nosis elicits reliable memories.

Criminal profiling is a set of investigative tech-
niques used to identify the characteristics of suspects
most likely to have committed a crime. For example,
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a police detective analyzes a crime scene, investigates
the personal history of the victim, considers motivat-
ing factors, links the nature of the crime with similar
behaviors of criminals, and finally generates a hypoth-
esis about the suspect’s sex, age, race, education, mar-
ital status, personality, and other personal characteristics.
Specialized training in criminal profiling is available
at the FBI Academy. Police profilers use behavioral
science techniques along with other techniques of
criminal investigation. They use criminal profiles to
focus investigations in part on particular types of sus-
pects while continuing investigative efforts on all pos-
sible suspects. How effective is criminal profiling?
Some research suggests that professional profilers do
better at extracting information from crimes and making
predictions about suspects than do nonprofessionals.

Managing Job-Related Stress. Police stress is a reac-
tion (or effect) caused by unfavorable physical, psy-
chological, or social forces. Reactions may include
physical, cognitive, behavioral, and affective changes
in police behavior. Police stress may stem from law
enforcement work, personal life, the criminal justice
system, the police organization, or the public. Stress
related to law enforcement work has received consid-
erable research, training, and counseling attention,
especially incidents involving force by and against the
police, such as officer-involved shootings.

Police agencies are educating and training their
officers to manage job-related tasks that can be stress-
ful. Training curricula include recognizing stress reac-
tions and learning skills to manage their potential
harmful effects. Police agencies routinely provide
their officers and families with information about job-
related stress and mental health support. They estab-
lish peer support teams composed of officers and
psychologists or other mental health professionals.
Postincident debriefings are common following criti-
cal police incidents. They serve as an early crisis
intervention effort, facilitate discussion with officers,
assist in restoring normalcy in officers’ lives, and help
police administrators identify officers who need pro-
fessional mental health support. Peer support teams
are usually part of the postincident debriefing.

Evaluating Job Tasks and Duties

Psychologists with training in industrial-organiza-
tional psychology have contributed mostly to the study
of police officers at work. A job analysis determines

what responsibilities the police have, what tasks they
perform, what knowledge and skills they possess, and
what results they achieve. Analysis methods primarily
involve reviewing the literature on policing, reviewing
departmental literature (e.g., operational manuals, rules
and procedures, policies, and general orders), observ-
ing the police at work (e.g., ride-alongs and training),
conducting interviews with police personnel, and admin-
istering survey questionnaires. This battery of tech-
niques produces an exhaustive list of job duties, such
as crime prevention and law enforcement, and job tasks,
such as making arrests and writing reports. Police
agencies use information from the job analysis to make
informed decisions about organizational operations
such as police selection and promotional procedures.

A job analysis is lengthy and expensive. It requires
organizational cooperation and commitment at all lev-
els; it validates pre-employment standards and selec-
tion procedures. The Americans with Disabilities Act
puts police agencies on notice that they must link their
pre-employment standards and selection procedures
with job-related behaviors. Staying current and con-
sistent with job analyses gives police agencies some
protection against claims of discriminatory selection
procedures.

Carrying Out Fitness-for-Duty
Assessments

Police agencies have a responsibility to monitor the
psychological fitness of their officers. They have a right
to order psychological evaluations of officers who
develop patterns of problematic job-related behaviors.
Misconduct might take the form of abusing authority,
using excessive force, misusing drugs and alcohol, and
engaging in criminal behavior. Police agencies must
collect and document information on the problem
behaviors they wish to correct. Documentation might
include performance evaluations, pre-employment 
psychological screening reports, disciplinary actions,
medical or counseling records, and other types of rele-
vant reports that support a fitness-for-duty evaluation.
Officers who go through a fitness-for-duty evaluation
must give written consent.

Only licensed or certified psychologists (or psychi-
atrists) who have clinical experience can carry out a 
fitness-for-duty evaluation. The police agency request-
ing the evaluation is the client and not the officer going
through it. Large police departments that have in-
house psychologists usually have them perform the
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evaluation. However, a dual relationship occurs when
in-house or outside psychologists counsel or have
counseled an officer whom the police agency refers for
a fitness-for-duty evaluation. Most police agencies
contract with outside psychologists to avoid the con-
flicts that such dual relationships produce. Police
departments must make every effort to avoid dual 
relationships.

The Psychological Services section of the
International Association of Chiefs of Police recom-
mends that psychologists have training and experi-
ence in psychological testing and police assessment
techniques and that they have knowledge of police
job-related functions and the legal issues surrounding
employment practices. An assessment of job-related
mental fitness usually involves reviewing background
information, administering a battery of psychological
tests, conducting a clinical interview, generating a
report, and making recommendations. The scope of
the assessment is breadth and depth of psychological
fitness, with the aim of identifying the absence or
presence of personal characteristics essential for per-
forming job-related behaviors that the officer falls
short of doing. Outcome recommendations first spec-
ify “fit” or “not fit.” Police chiefs or other police
stakeholders (the client) may request additional rec-
ommendations, such as mental health counseling,
remedial training, or other remedies.

Frank J. Gallo

See also Police Psychologists; Police Selection; 
Police Training and Evaluation
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POLICE SELECTION

Police selection is a process by which police agencies
decide on which applicants are suitable for law enforce-
ment training. The application of psychology to the
selection of police officers has long been a part of the
process, usually in the form of a psychological evalua-
tion performed by a licensed clinical psychologist. The
evaluation typically involves considering a selection
strategy, administering a battery of psychological tests,
carrying out a personal interview, giving situational
tests, and making a selection recommendation.

Selection Strategy

“Selecting-in” police applicants who demonstrate the
qualities necessary to be successful on the job is one
strategy some psychologists use to evaluate applicants’
suitability for law enforcement training. A job-task
analysis, usually performed by industrial-organizational
psychologists, is one way psychologists obtain select-
in information about necessary job skills and traits to
perform them. The evolving nature of policing, how-
ever, can lead to selecting in applicants who have “no-
longer-needed skills” and traits to perform the job
well. Though some psychologists use select-in criteria
to accept police applicants, there is a lack of consensus
among police and community stakeholders on the
qualities needed to be successful in the police profes-
sion. There is more agreement on the unwanted quali-
ties of police applicants.

In practice, the selection of suitable police appli-
cants often involves screening out those applicants
who demonstrate undesirable police characteristics.
Psychologists are concerned with mental stability
because an unstable officer, not surprisingly, is more
likely to perform poorly on the job than a stable one.
Empirical evidence suggesting that a screening-out
focus best predicts which candidates are more likely
to experience on-the-job difficulties falls short of
being consistent.

Today, many psychologists use an evaluation strat-
egy that screens out psychopathology and selects in
ideal police characteristics. Their select-in and screen-
out procedures must (a) adhere to ethical principles
and standards of practice, (b) focus on applicants’
ability to perform necessary job functions, (c) avoid
clinical diagnoses, and (d) use objective and validated
tests that specify what police functions they intend to
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measure. Psychologists must carry out select-in and
screen-out procedures that include evaluations of
mental health in accordance with the Americans with
Disabilities Act, and only after a conditional offer of
employment to the police applicant. Prior to condi-
tional offers, psychologists can use personality tests
and other methods that do not include evaluations of
mental health. Both conditional- and preconditional-
offer psychological evaluations, however, focus on
screening for suitable applicants.

Psychological Tests

The Minnesota Multiphasic Personality Inventory
(MMPI), the California Psychological Inventory
(CPI), and the Inwald Personality Inventory (IPI) are
the psychological tests commonly used for screening
police applicants. The MMPI and the CPI are general
self-report, paper-and-pencil, personality inventories
used to assess the relatively stable characteristics of
applicants. They tap a number of dimensions thought
to make up a police applicant’s personality, which can
affect his or her on-the-job performance. The MMPI
is a clinical instrument designed to measure dimen-
sions of deviant personality and maladaptive behavior.
It is composed of 550 true-or-false items. Above-aver-
age scale scores suggest a greater probability of hav-
ing job performance problems. Some empirical
support has linked MMPI scores with police perfor-
mance ratings and disciplinary actions such as termi-
nation and suspension from duty. Authors have
updated and restandardized the original MMPI; its
current version is the MMPI–2.

The CPI is a nonclinical instrument designed to
measure normal personality traits important for social
living and interaction. Test takers complete 480 true-
false questions. Empirical studies have found that
below-average scale scores increase the chances of
police applicants having job-related problems such as
using illegal drugs, using excessive force, and violat-
ing other department rules and procedures. The
authors of the MMPI and the author of the CPI did not
design the instruments to screen police applicants.
There are, however, police and public safety reports
available for both the MMPI and the CPI.

In contrast to the MMPI and CPI, the IPI, designed
to screen police applicants, predicts normal and
deviant police job performance patterns of test takers.
It is a self-report, paper-and-pencil questionnaire,
which consists of 310 true-or-false items developed

from more than 2,000 pre-employment interviews
with law enforcement candidates. Test scales measure
behaviors such as absenteeism, lateness, trouble with
the law, depression, suspiciousness, and anxiety.
Research has shown an association between above-
average IPI scale scores and negative behaviors by
police recruits, such as lateness, absenteeism, and
dereliction of duty during academy training.

Besides the MMPI, CPI, and IPI, psychologists have
used other psychological tests, such as the Sixteen
Personality Factor Questionnaire, Eysenck Personality
Questionnaire, Five Factor Personality Test, and Hilson
Safety/Security Risk Inventory. Psychologists usually
couple personality tests with cognitive ability tests such
as the Stanford-Binet Intelligence Test, which have
some empirical support for predicting on-the-job and
police academy performance. Some psychologists also
use projective tests that ask applicants to respond to
unstructured stimuli or situations, such as completing a
series of unfinished sentences or describing a set of
inkblots; however, the use of projective tests in the
selection of police officers has declined.

Psychological tests capture a sample of the police
applicant’s behaviors. Psychologists generally adminis-
ter multiple tests, sometimes three or four. The diagnos-
tic value of these tests is to forecast what the applicant
might say or do under police work conditions. Research
has linked personality test data from the MMPI, CPI,
and IPI with police job-related problems and success.
However, not all psychologically suitable police appli-
cants are free from job-related problems. Poor work
performance might be an artifact of attitudes and belief
systems that develop after selection. Police experience
and effects of the occupational culture might lead to
job-related problems not predicted by applicants’ psy-
chological profiles. Situational factors might interact
with personal factors to determine some inappropriate
job behaviors. In short, psychological test responses, in
part, help select in and screen out police applicants, but
applicants might lean toward making favorable impres-
sions in an effort to appear well suited for police work.
Psychological tests together with personal interviews
and situational tests round out the selection of suitable
police applicants for law enforcement training and
work.

Personal Interview

Personal interviews are a common selection compo-
nent of psychological evaluations. Psychologists use
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police applicants’ interview performance to supple-
ment their psychological test scores. They usually
gather background information obtained from a per-
sonal history questionnaire, which includes questions
about work, family, health, and criminal behavior.
Sometimes, police agencies supply psychologists with
applicants’ background investigation reports. Such
reports help psychologists check applicants’ psycho-
logical test data.

Interviews can involve asking standardized questions,
while allowing psychologists to probe the responses of
police applicants. Standardized interviews let psychol-
ogists compare applicants and check cross-interviewer
reliability. The interview process can expose personal
characteristics not revealed by self-report question-
naires; for example, the applicant’s body language dur-
ing the interview may show anxiety or tension.
Sometimes, psychologists ask questions requested by
their police clients who have uncovered personal char-
acteristics of applicants that are suspect. Personal
interviews, when used with psychological tests, help
interpret test data and help answer the complex ques-
tion, Who is a suitable applicant?

Situational Tests

Psychologists have used situational tests or role-play-
ing exercises designed to measure a sample of behav-
iors the police applicant might use on the job.
Situational tests are usually representative of job-
related work conditions. Some preliminary empirical
evidence supports the use of situational tests in the
selection of police officers. For example, police appli-
cants who performed well on a “Clues Test,” which
asked them to investigate clues about the disappear-
ance of a hypothetical employee, also performed well
during their recruit training.

Situational tests have a practical appeal. Advanced
computer technology allows police trainers to adminis-
ter situational training and tests to incumbent officers.
For example, an interactive computer simulation asks
police officers how they would respond to different sus-
pect behaviors directed toward them during an arrest.
Officers make decisions, and trainers evaluate them.

Police psychologists appear to be slow at develop-
ing situational tests and using computer technology to
administer them as part of the selection process. Law
enforcement assessment centers, however, are typi-
cally private agencies that have a history of using 
situational tests to evaluate incumbent officers and

sometimes police applicants. Situational tests make
possible the observation of hidden values that only
appear under conditions that require quick decisions.
With situational tests, psychologists can measure
behaviors deliberately concealed from pencil-and-
paper tests and personal interviews. Situational tests
have a lifelike quality, are time-consuming and expen-
sive, but are becoming attractive to psychologists.

Selection Recommendation

Police agencies that psychologically screen their
police applicants consider the importance of the eval-
uation differently. Some consider it modestly, with
other selection procedures frequently used, such as
the civil service exam, physical fitness assessment,
background investigation, and personal interview with
police personnel. Most consider it a pass-or-fail com-
ponent of the selection process. They no longer con-
sider employing applicants whom psychologists fail.
Psychologists’ selection recommendations are not
always simple dichotomies: pass or fail, or suitable or
unsuitable for law enforcement training. There are
psychologists who use Likert-type scales to make
their recommendations—3, 4, or 5 points ranging
from not suitable to suitable.

A favorable recommendation or endorsement of an
applicant by a psychologist does not guarantee that
the applicant will be successful on the job. Selection
recommendations are probabilistic events. They might
be wrong because psychologists make their decisions
under probable or uncertain conditions and with lim-
ited information that is sometimes imperfect.
Psychologists will be incorrect (or False Accept) if
their decision is “suitable” when the applicant’s actual
status is “not suitable.” Psychologists will also 
be incorrect (or False Reject) if their decision is “not
suitable” when the applicant’s actual status is “suit-
able.” Best evaluation practices to maximize “True
Accept” and minimize the total number of “False
Accept” and “False Reject” errors involve psycholo-
gists using personal interviews and multiple tests and
validating them.

Current Trends

The Commission on Accreditation for Law
Enforcement Agencies and the International
Association of Chiefs of Police have recommended
the psychological evaluation of police applicants.
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Most police agencies recognize and use the psycho-
logical evaluation as one component of the police
selection process, but not all states legislatively man-
date it or require applicants to pass it. Those police
agencies that do not use police selection procedures
that include a psychological evaluation are mostly
small departments. Some courts have looked at the
failure to screen police applicants’ mental fitness as
negligence.

Despite the limitations associated with pre-
employment psychological evaluations, psychologists
predict a greater number of unsuitable police appli-
cants than one would expect to find by chance alone.
Psychologically evaluating police applicants contin-
ues to be an integral and evolving component of the
selection of police officers.

Frank J. Gallo

See also Forensic Assessment; Police Decision Making;
Police Psychologists; Police Psychology
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POLICE STRESS

This entry defines police officer stress and describes
its consequences, origins, and the individual and orga-
nizational methods to control it. Controlling stress 
can enhance the delivery of police services and guide

officers toward healthy lifestyles. One definition of
stress is the wear and tear our bodies and minds expe-
rience as we react to physiological, psychological, and
environmental changes throughout our lives. It is a
nonspecific response of the body to a demand for
change. Its centerpiece is the relationship between an
external event and an internal response: For every
action, there’s a reaction.

Stress is fundamental to life, but its consequences
are experienced differently. When, for example,
Hurricane Katrina set down in August 2005, each of
us reacted differently to it. Such reactions depend on
many factors, according to Hans Selye, the individual
who coined the term stress. Different reactions to sim-
ilar events are expected because we are different:
physically (age and health), psychologically (intelli-
gence and experiences), and environmentally (family,
community, and personal relationships). Also, our
body contains its own unique pharmacy, which pro-
duces a chemical reaction of sorts, triggering a physi-
ological and psychological response. Some responses
are involuntary; for example, when we are extremely
nervous, our palms moisten.

Good stress (eustress) and bad stress (distress) are
everywhere. Without stress, there could be no life.
Just as distress fosters sickness and failure, eustress
promotes wellness and success. Every aspect of polic-
ing is stressful because experiences can instantly
change: When an officer provides emergency care,
that officer can become a victim, too. The FBI reports
that each year, approximately 12 of every 100 (or
60,000) officers are assaulted. Police experiences can
change from patrolling silent avenues to challenging
dangerous suspects.

The consequences of uncontrolled or untreated
stress among officers show that they are 30% more
likely to experience health problems than other per-
sonnel, 3 times more likely to abuse spouses, 5 times
more likely to abuse alcohol, 6 times more likely to
experience anxiety, 10 times more likely to become
depressed, and, oddly, the least likely of all occupa-
tional groups to seek help.

Stress is accumulative and, left untreated, can lead
to a compromised immune system, illness, and death.
Burnout or traumatic stress response is a coping device
characterized by physical or psychological avoidance
or distancing. Traumatic stress disorders include acute
stress disorder (posttraumatic stress, consistent with
overwhelming fear and revulsion), conversion reaction
(hysteria, development of physical symptoms including
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blindness or paralysis), counter disaster syndrome
(excessive excitement and overinvolvement), peace-
keepers’ acute syndrome (rage, delusion, and frustration
responding to atrocities), and Stockholm syndrome
(identification with aggressors).

No one experiences all these disorders, but without
treatment or individual resolution, officers are more
likely to manifest some of these characteristics.

Sources of Stress in Police Work

Sources of police stress include stressors derived from
critical incidents, general work, family, gender, and
the organization. Critical incidents are events beyond
the realm of usual experiences, igniting the emer-
gence of a crisis reaction in those adversely affected.
Characteristically, a critical incident is an unexpected
occurrence disrupting an officer’s control, beliefs, and
values. It represents a life threat, triggering emotional
or physical vulnerability, and might include events
such as a fellow officer being killed or assaulted, bar-
ricaded subjects, apprehending emotionally disturbed
offenders, or harming or killing an innocent person.

Events represent stressors, and reactions represent
critical responses, which can be seen as an attempt at
psychological homeostasis or a mental balance as a
result of the experience of a stressor. The degree an
officer is affected depends on the intensity, duration,
and unexpectedness of the event. But it also depends
on the officer’s primary (participant) or secondary
(observer) involvement, previous experiences, and
mental health. (Clearly, an officer who was policing in
Chicago when Hurricane Katrina arrived would have
experienced a different degree of stress than a New
Orleans officer.) Also, diagnostic criteria include
actual or threatened death or serious injury, or a threat
to an officer’s integrity producing reactions of intense
fear, helplessness, or horror.

Professional crisis intervention with officers experi-
encing critical events enhances self-esteem and discour-
ages abusive behavior and substance abuse. Effective
crisis intervention requires an immediate mandatory
debriefing: a short-term psychological method of stabi-
lizing and guiding an officer toward independent func-
tioning. Debriefing includes ventilation and abreaction,
social support, and adaptive coping.

Debriefing provides a standard of care, which may
include making tactical plans to adapt to the incident,
communication of coordinated actions, and avoidance
of independent action or separation of partners during

felony pursuits. However, officer resilience suggests
that the same factors contributing to an officer’s vul-
nerability to stress are the factors that contribute to
resilience or intuitive policing: Experienced officers
observe behaviors exhibited by criminals sending
danger signals, moving an officer toward a reaction of
public safety. Intuitive policing represents a decision-
making process learned through critical-incident
experiences. Critics of debriefing contend that while it
would aid in immediate stress responses to some
extent, it would not help resolve long-term psycholog-
ical disturbances, it would accentuate stress
responses, and it would exacerbate traumatic stress
responses.

General Work Stressors. These are stressors arising
during officer routines, such as conflict with regula-
tions, paperwork, public disrespect, domestic violence
stops, losing control on service calls, child abuse calls,
another officer reported injured, lack of recognition,
poor supervisor support, disrespect by the courts, shift
work, death notification, poor fringe benefits, and
accidents in patrol vehicles. General work stressors
can change depending on experience.

Family Stressors. These stressors arise from personal
relationships, but officers view family life as less of a
stressor than expected. However, family members
view the job of an officer as stressful for them.
Officers’ spouses report that shift work, concern over
their spouse’s cynicism, the need to feel in control at
home, and an inability or unwillingness to express
feelings frustrate them. Then, too, because officers
seek adventure and work in distant neighborhoods at
odd hours, infidelity is an option adding to family
member stress and divorce.

Gender Stressors. Female and male officers share sim-
ilar police stressors, but significant differences emerge
for females because of differential treatment from
male officers, supervisors, courts, and the public.
Stress in association with gender comes from a lack of
acceptance by a predominantly male force and subse-
quent denial of needed information, alliances, protec-
tion, and sponsorship from supervisors and colleagues;
a lack of role models and mentors; the pressure to
prove oneself to colleagues; exclusion from informal
channels of support; and a lack of decision-making
influence. A turning point leading to female officers’
resignation can result from perceptions of stagnated
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careers, an intense experience that brings accumulated
frustrations to the foreground, lack of career fulfill-
ment, family considerations, coworker conduct, policy,
and new employment opportunities. Women tend to
respond more directly to stress than men because they
tend to talk about their feelings and take days off for
professional and personal help to aid them.

Organizational Stressors. Police organizations differ
in size, resources, and initiatives; however, organiza-
tional structures are consistent with a hierarchical
bureaucracy. Therefore, the internal stressors affecting
officers may include a political climate whereby com-
manders control policy less often than anticipated by
police personnel; supervision is consistent with a hier-
archical bureaucratic structure that stifles quality
police services; paramilitary police models mandate
strict enforcement practice, which alienates officers;
local federal intervention targeting terrorists becomes
a stress beehive among officers and supervisors; and
officer professionalism is inhibited by the chain-of-
command tradition.

Organizational stressors are a greater source of dis-
ruptive stress among officers and their supervisors
than critical incidents, general work, family stressors,
and gender stressors. This is consistent with officer
resistance to new police initiatives and a lack of pro-
fessionalism; consequently, officers band together in a
police subculture for protection.

Resolving Stress

Officers and professionals can apply public health
medicine’s model of prevention in their development
of a stress reduction model, which includes educating
the healthy, educating those at risk, and treating those
infected.

Individual initiatives include pervasive actions
taken by an officer to curb stress because it is individ-
ually acknowledged that stress left unattended leads to
poor police services and fewer quality-of-life choices
among officers. Many officers believe that stress is 
a private matter and, consequently, resolve its effects
silently through positive participation at church and in
their families; through hobbies, school and training
activities, and workouts; and sometimes through inap-
propriate activities such as substance abuse and other
forms of deviant behavior.

Person-centered initiatives relate to professional or
peer group intervention models. There are many

choices available depending on departmental resources,
objectives, and policy. Stress reduction providers include
in-house units, external units, and hybrid services.

In-house units include formal employee assistance
programs developed and administrated through a
department to provide stress intervention services 
and pre-employment screening of police candidates.
Informally, officers can develop volunteer peer groups
to aid in stress control. Also, there are many peer
groups initiated and developed among officers, and
many patrol officers and supervisors admired by their
peers are often sought out for guidance. In-house units
are typified by stress units or volunteers employed by
the organization.

External programs use an independent psycholog-
ically trained agency to provide stress intervention,
including debriefing sessions and pre-employment
screening.

Hybrid programs are typified by organizations that
use both in-house and external programs. Departments
can use personnel from other police agencies, as well;
for example, the Massachusetts State Troopers stress
unit also serves Boston police officers.

Obstacles associated with individual- and person-
centered stress strategies include the following:
(a) stress intervention is performed through a multimodal
process; (b) treatment is not encouraged by the public,
supervisors, and police subculture; (c) seeking help or
showing feelings is seen as a weakness or shedding the
uniform; (d) officers may hold an unrealistic view of the
job; and (e) administrative expectation and demands.

Prescribed medication by some licensed stress
practitioners includes antidepressants such as fluoxe-
tine (Prozac) or sertraline (Zoloft), which may do little
to achieve positive mood changes. However, some
research suggests that such drugs may improve 
the way brain receptors (neurotransmitters) process
crucial brain chemicals, most notably serotonin.
Medication is intended to “readjust” brain functioning
back to its optimal condition. Bupropion (Wellbutrin)
works in a different way but may be equally effective.
Most police psychologists discourage the use of med-
ication, simply because it is too risky. In some situa-
tions, officers are drug tested, and in other situations,
psychological dependence is possible. A good rule of
thumb is that medication can be an alternative but only
with recommendations from more than one physician.

Pre-employment screening can identify at-risk can-
didates who inappropriately rationalize excessive use
of force, have engaged in substance abuse and crime,
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hold racist attitudes, or experience severe family con-
flicts. Departments can develop systems of interven-
tion targeted toward different groups of officers at
different phases of their careers, resulting in the iden-
tification, treatment, and resolution of suspect offi-
cers. If potentially problematic officers go undetected,
it is more likely that they will engage in the use of
lethal force regardless of the situation because risk
behaviors are intensified through other experiences.
Desirable personality traits could be enhanced through
preservice and in-service training, which would aid in
the development of a personnel standard resulting in
higher officer morale, fewer human rights violations,
and enhanced quality of police services.

Dennis J. Stevens

See also Crisis and Hostage Negotiation; Critical Incidents;
Fitness-for-Duty Evaluations; Police Decision Making;
Police Occupational Socialization; Police Psychology;
Police Selection; Police Training and Evaluation

Further Readings

Ellison, K. W. (2004). Stress and the police officer (2nd ed.).
Springfield, IL: Charles C Thomas.

Selye, H. (1979). Stress, cancer, and the mind. In J. Tache,
H. Selye, & S. B. Day (Eds.). Cancer, stress, and death
(pp. 11–27). New York: Plenum Press.

Stevens. D. J. (2007). Police officer stress: Sources and
resolutions. Upper Saddle River, NJ: Prentice Hall.

Toch, H. (2001). Stress in policing. Washington, DC:
American Psychological Association.

POLICE TRAINING AND EVALUATION

Police training is a process by which teachers commu-
nicate to police personnel job-related knowledge and
skills and assist them in mastery of the material.
Training occurs at recruit, field, and in-service levels.
Sworn police personnel, nonsworn personnel, or police
psychologists, who have special knowledge of police
behavior, present the training topics. Psychological
knowledge, in part from experimental, social, heath,
clinical, industrial-organizational, educational, and
sport psychology, has informed police recruits and
incumbent officers in three general topical areas of
training: wellness, information and skills, and supervi-
sion and management. Training sometimes crosses over

all three areas. Police trainers make informed deci-
sions about the effectiveness of training when they
evaluate police performance and training curricula.
Psychological knowledge has provided trainers an
understanding of the conceptual grounding and appli-
cation of evaluation methods at the individual officer
level and at the training program level.

Recruit, Field, and In-Service Training

Agency-affiliated, regional, and college-sponsored
police academies provide recruit (or basic) training.
Large municipal and state police agencies usually
establish agency-affiliated (or individual) academies.
Regional (or statewide) academies typically provide
basic training for local city and town police recruits. In
some states such as California, some individuals inter-
ested in becoming police officers attend college-
sponsored police-training academies, where they take
part in basic police training and earn college credit.
Among academies, the length of training time varies.
Some recruits receive as little as 8 weeks of training,
whereas others receive as much as 32 weeks. State
Peace Officer Standards and Training (POST) commis-
sions set the minimum length of recruit training time.
Police academies may add training time to the minimum
required by state POST commissions. Generally,
agency-affiliated training academies require more hours
of training than do regional or college-sponsored ones.

When police recruits graduate from basic training,
most of them enter Field Training Officer (FTO) pro-
grams implemented by their agencies. FTO programs
have recruits—now field trainees—ride along with
incumbent officers who have formal training in teach-
ing established program curricula and evaluating
trainee performance in actual work conditions. Police
trainees learn agency-specific policies and practices
and work-area-relevant information. The duration of
their field training and evaluation period may be as
little as 10 weeks or as much as 24 weeks.

Once police trainees complete their FTO programs,
they receive periodic in-service (or refresher) training
during which they relearn, practice, and correct
acquired job-related knowledge and skills. In-service
training aims to reduce forgetting and performance
deterioration, which naturally result from the passage
of time. It sometimes involves acquiring new knowl-
edge or specialized skills. Some police agencies
require officers from all organizational levels to par-
ticipate in in-service training. Some agencies excuse
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their executive officers (e.g., chiefs) from having to
participate in some types of in-service training, such
as self-defense tactics, because executive officers
rarely respond to calls for service that have a potential
for violence. The length of in-service training varies
among police agencies. It sometimes depends on the
minimum standards set by state POST commissions.
Often, training time is a function of departmental fis-
cal budgets, legislative mandates, and union contracts.
The content of in-service training curricula also varies
among police agencies: Some include only subject
matter that is legislatively mandated (e.g., firearms
training); some include a variety of topics, such as
domestic violence, use of force, and diversity training;
and others include curricula established by state
POST commissions.

At the recruit-training level, state POST commis-
sions determine and approve the basic training curric-
ula. Generally, they require training in the subject areas
of administration of justice, fitness, law, police proce-
dures, use of force, police professionalism, and com-
munity relations. Typical examples of training within
these subject areas are examining the role of the police,
making lifestyle changes, using discretionary power,
making decisions to use force against citizens, becom-
ing aware of personal cultural influences, and respond-
ing to perceptions of bias-based policing. These
exemplars represent issues surrounding police behavior
that have their roots in the field of psychology.

Wellness Training

There is concern about officers’ health having an
impact on their job performance. Unhealthy behav-
iors, from poor diet to glumness, contribute to illness
and poor job performance. Training that promotes
wellness can assist officers in controlling unhealthy
behaviors, making positive lifestyle changes, develop-
ing healthy attitudes, and performing job-related tasks
at optimal levels. Some topics that are a part of well-
ness training for the police are alcohol abuse, critical
incident survival, and stress management.

Alcohol Abuse. Following a work shift, drinking with
brother and sister officers—jocularly known as “choir
practice”—is a tradition through which police officers
socialize, develop camaraderie, and manage stress. Choir
practice often involves excessive drinking. Teaching
police officers to make positive and healthy decisions
about alcohol use is a part of wellness training.

Critical Incident Survival. A majority of law enforce-
ment officers leave their jobs within 5 years of taking
part in critical incidents such as an officer-involved
shooting. Police officers may experience negative
thoughts and feelings and perceptual distortions dur-
ing critical incidents, which affect their performance
levels. Educating police officers about responses to
critical incidents, and the physical and mental tech-
niques that can be used to survive them, is a preven-
tive effort that is a part of critical-incident survival
training.

Stress Management. Police officers find their work
stressful because of unfavorable physical, psycholog-
ical, or social stressors, such as working late shifts,
making deadly-force decisions, or working with poor
equipment. Health issues, alcoholism, family prob-
lems, and suicide are correlates of police stress.
Helping police officers inoculate themselves against
stress by making life- and work-style changes, giving
them skills to offset negative stress effects, and pro-
viding information on peer support services and men-
tal health programs are a part of stress management
training.

Other Wellness-Related Training Topics. Psychological
knowledge is available on eating healthy, controlling
weight, and stopping smoking, which are health-
enhancing behaviors that police trainers may discuss
as a part of wellness training.

Information and Skills Training

Police academies and agencies have a responsibility
to provide police officers with information on, and
skills training in, particular tasks they are likely to
perform on the job. Police trainers use different peda-
gogical methods such as classroom lectures, experien-
tial activities, role-plays, and simulated scenarios to
present information and skills-training topics. Hands-
on training involves individual skill work, which
focuses on individual responsibilities. Sometimes,
trainers couple individual skill work with collective
skill work, which focuses on team or group training.
The following are some topics that are a part of infor-
mation and skills training.

Managing Intercultural Differences. Police-citizen
contacts sometimes involve the police confronting the
values and practices of members of cultures different
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from their own, which leads to uncertainty and inter-
cultural conflicts. When police officers make hitherto
unknown cultures familiar, understand individuals and
families from cultures different from their own, and
understand the cultural meaning of their own behav-
iors, they broaden their cultural problem-solving
strategies. All these behaviors are a part of training
that helps the police develop cross-cultural compe-
tence to manage intercultural differences.

Profiling. Profiling is a long-standing policing method
by which officers measure criminal suspicion. Police
officers make decisions of criminal suspicion under
probable or uncertain conditions and with limited infor-
mation that is sometimes imperfect, and thus, their
decisions to act may be wrong. Informing police offi-
cers about how mental processes—heuristics, subjec-
tive reality, confirmation bias, intuition, common sense,
forming impressions, overconfidence, and response
bias—may wrongly influence their decisions of crimi-
nal suspicion is a part of training on police profiling.

Conducting Criminal Investigations. Conducting eye-
witness identification procedures, interrogating sus-
pects, and using lie detection equipment are crucial
activities in criminal investigations. Information and
skills training, in which police trainers use pyscholog-
ical knowledge of best investigative practices,
includes teaching police officers that showing eyewit-
nesses photos sequentially rather than simultaneously
reduces the chances of misidentification, that threat-
ening punishment during custodial interrogations
sometimes causes suspects to confess falsely, and that
using the control question technique in concert with
the polygraph device is preferable.

Other Information and Skills Training Topics.
Managing interactions with mentally ill individuals,
making use-of-force decisions, and handling barri-
caded suspect/hostage situations are all job-related
events for the police. Police trainers may present such
topics as a part of information and skills training.

Supervisory and Management Training

Supervisory and management training is an essential
part of organizational health. It focuses on police
managers (or supervisors) developing skills so that
they can effectively and efficiently influence, lead,
and supervise police personnel to meet agency needs
and carry out agency objectives. Managers need 

cognitive skills to diagnose personnel problems,
behavioral skills to help personnel modify problem
behaviors, and communication skills to communicate
desired behaviors to accomplish organizational goals.
Training associated with such skills has its roots in
psychology, which has helped the police develop a
rudimentary understanding of the workings of police
behavior in the organizational setting. These skills are
a part of advanced police-training programs that law
enforcement, academic institutions, and private orga-
nizations offer. For example, the Federal Bureau of
Investigation National Academy offers a course to
develop managers of police organizations. Particular
training areas, which constitute the course curriculum
and have psychological knowledge richly embedded
in them, are leadership development and behavioral
science. Diagnosing, managing, and changing behav-
ioral problems in the police setting are a part of the
leadership development component. A part of the
behavioral science unit of training is the psychology
of stress.

Evaluation Methods

Evaluation of police performance and training curric-
ula occurs at the individual officer and training pro-
gram levels, respectively. At the individual officer
level, police trainers use informal and formal evalua-
tion methods. Informal evaluation of police perfor-
mance occurs during teaching activities. Trainers
consider officers’ learning and memory differences
and monitor their performance in these terms: knowl-
edge, capacity, strategic, retrieval, and gender. For
example, police trainers recognize that officers have
different learning styles: visual, auditory, reading,
writing, and tactile-kinesthetic. They present course
material in a visual and written format; they encour-
age officers to take notes, ask questions, and be active
in classroom dialogues; they lecture; and they have
officers participate in hands-on tasks.

Formal evaluation methods take the form of written
tests or practical examinations. Written tests rely on
content validity. Police trainers achieve content valid-
ity by using only material that they present during
training to construct written tests. To make sure that
written tests are representative of the training mater-
ial, trainers sometimes construct a complete list of the
training material and select questions randomly from
it. The purpose of using written tests to evaluate police
personnel is to determine whether they have mastered
the content of the training program.
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Practical examinations involve evaluation of perfor-
mance on hands-on or scenario-based tasks. For exam-
ple, a police trainer evaluates an officer’s performance
on an interactive computer-simulated enforcement task
that requires the officer to respond to a suspect who 
is actively resisting arrest. The trainer evaluates the
extent to which the officer’s response and decision
making reflect endorsed training practices, accepted
legal principles, and approved police policies.

At the training program level, evaluating the effec-
tiveness of a program is a challenging and expensive
task that requires cooperation at all levels of the 
police organization. Carrying out a program evalua-
tion requires knowledge and skills in social science
research and statistical methodology. Police psychol-
ogists (or other social scientists) who have knowledge
of the police culture are the ones most likely to evalu-
ate a police-training program. They may do a utilization-
focused evaluation, which is a comprehensive
approach that focuses on the intended use of the train-
ing program by intended users. Major evaluation
activities are describing the training program and
evaluating its process, outcomes, and utilization. Not
all police-training programs are subjected to evalua-
tion or are worth evaluating, especially poorly
designed ones. Police administrators and trainers
make informed program decisions, however, when
they use outcomes from what evaluators do measure.

Frank J. Gallo
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POLICE USE OF FORCE

Police use of force is the application in a law enforce-
ment capacity of physical or psychological coercion
against citizens. Under the law, police officers have

the authority to use force for enforcing laws, prevent-
ing criminal activity, defending others, and defending
themselves. They have the discretionary power to use
different degrees of force against citizens who choose
to violate the law. Forceful responses can range from
officer presence to the use of weapons. One approach
to understanding forceful responses against citizens is
psychological. There is psychological knowledge
bearing on (a) how officers formulate and carry out
their decisions to use force by encoding situational
information, making a decision to act, developing a
plan of action, and initiating action; (b) how officers’
involvement in a force situation puts them at risk of
experiencing stress that causes unfavorable changes in
their perception and memory; (c) how police candi-
dates with particular personality traits are at risk of
on-the-job problems with using force; and (d) how
officers whose job-related experiences involve trau-
matic force situations are vulnerable to developing
behaviors that lead to the use of excessive force.

Decision Making

An officer formulates and carries out a decision to use
force against a citizen by encoding situational infor-
mation, making a decision to act, developing a plan of
action, and initiating action.

Encoding Situational Information. Encoding is a
process in which the officer attends to situational con-
ditions. It involves the sensory register, the first struc-
ture of the officer’s memory system. The sensory register
is responsible for registering all features of the force
situation through sensory functions—for example,
seeing a citizen holding a gun, hearing a gunshot, and
smelling gunfire. Sensory systems keep the officer
informed about the force situation. They extract infor-
mation and convert it to electrical impulses that travel
to the thalamus, which is located in the diencephalon
of the brain. The thalamus directs sensory input to
associated cortex areas of the brain, where the officer
becomes aware of sensation and interprets it.

Making a Decision to Act. Making a decision to act
takes place in the officer’s short-term memory. The
officer consciously discriminates, selects, and attends
to sensations that are most dangerous, while reducing
attention to less dangerous information. The officer
considers the magnitude of the force situation and the
probability of harm occurring if he or she takes no
protective or enforcement action. What researchers
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know with confidence is that officers consider citizen
behavior most important when making decisions to
use force. A need to use force triggers cognitive events
that help the officer develop a best plan of action. If
the officer fails to pay attention to important sensory input,
his or her plan of action will be less than optimal.

The limbic system is associated with making a
decision to act in response to situational demands. It
surrounds the upper brainstem and consists of inter-
connected neural structures, which include the amyg-
dala and the hippocampus. The amygdala helps
regulate emotion, and it contributes to the officer’s
drive to act. The hippocampus is responsible for mem-
ory storage. It gives the officer access to experience
when making a decision to act.

Developing a Plan of Action. Once the officer makes
a decision to act, he or she begins developing a plan of
action. The officer accesses long-term memory and
matches the sensory input with a response that best
fits the conditions of the force situation. The appropri-
ateness of the response depends on the extent to which
the officer selected important sensory stimuli, and the
officer’s response reflects endorsed training practices,
accepted legal principles, and approved police poli-
cies. In familiar force situations, responses are avail-
able. In novel situations, the officer might search his
or her experience for possible responses or use a past
strategy.

Developing a plan of action begins in the brain’s
association cortex areas, which integrate sensory
input. They carry out the processes that take place
between sensation and action, which include perceiv-
ing, learning, remembering, and planning. Neural
structures of the projection system—basal ganglia,
cerebellum, and motor cortex—relay details of the
officer’s plan to the spinal system.

Initiating Action. The spinal system is responsible for
initiating the plan of action. It sends motor neurons
that carry details of the plan of action out to various
muscle groups that will perform the action of force. It
serves as the final pathway that links the central ner-
vous system with the skeletal muscular system.

Stress Effects

Stress is a state of psychological tension. It is a reaction
or effect caused by unfavorable physical, psychological,

or social forces, such as in a force situation. The force
situation acts as an alarm signal that triggers the stress
response. The officer’s sympathetic nervous system
becomes abnormally active. It starts autonomic and
endocrine responses that prepare the officer’s body for
a fight or flight. Hormonal discharges, such as the
secretion of corticotrophin-releasing factor, adrenocor-
ticotropic hormone, cortisol, epinephrine, and norepi-
nephrine, energize the officer’s body. The stress
response helps the officer perform at his or her best in
the force situation. However, exposure to the force sit-
uation can lead to an increase in arousal that amounts to
a peak stress condition. When in a state of peak stress,
an officer experiences unfavorable changes in his or her
memory and perception.

Memory. The adrenal gland secretes cortisol.
Research shows that high cortisol levels impair
memory functions. The effect, however, is tempo-
rary. Memory functions return as cortisol levels
return to normal. The officer might find it difficult to
access long-term memory and match sensory input
with a response that best fits the demands of the
force situation.

Perception. The officer’s pupils dilate to gather extra
situational information, but his or her perceptual sys-
tem narrows its field of focus. There is a loss of
peripheral vision. The officer might retreat to widen
his or her peripheral field. The officer might also over-
look important visual cues and develop a less than
optimal plan of action. Other possible perceptual dis-
tortions include auditory blunting, auditory exclusion,
and tachypsychia.

The dominant response to peak stress is hypervigi-
lance. The hypervigilant officer panics and becomes
hypersensitive to situational cues. The officer cannot
discriminate threatening from nonthreatening cues. A
lack of attention to important situational cues might
lead the officer to choose an incorrect response to the
force situation.

Optimal stress in a force situation depends on fac-
tors that are unique to the officer. Some officers per-
form better with arousal than do others. A skillful
officer who has good coping abilities can offset the
negative stress effects. Under peak stress conditions,
officers experience delays in encoding situational
information, making a decision to act, developing a
plan of action, and initiating action.
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Personality Traits

Police psychologists use personality tests to predict
police candidates’behavioral predispositions to use force.
Candidates must demonstrate a willingness to use force.
Yet they must show self-restraint. Psychologists have
linked job-related uses of force with test scores on per-
sonality tests such as the California Psychological
Inventory (CPI) and the Minnesota Multiphasic
Personality Inventory (MMPI). Low CPI scale scores on
socialization, self-control, and well-being have led to
disciplinary actions against officers for unnecessary use
of force. Elevated MMPI scale scores on infrequency,
psychopathic deviation, and hypomania, combined with
control in psychological adjustment, correctly classified
aggressive officers who received disciplinary actions for
aggressive misconduct against offenders, inmates,
coworkers, or family members.

Which police candidates are prone to the abuse of
force? Personality tests contribute some knowledge
about candidates’ tendency to use force. What police
psychologists know is that most often, police candi-
dates who are successful on the job do not demon-
strate personality traits of impulsivity, hostility, undue
aggression, and poor frustration tolerance, which put
them at risk of having difficulty with on-the-job use of
force. Being prone to the abuse of force, however,
might be more than a matter of personality traits 
measured at the candidate or predisposition level.
Researchers have found that some officers who had
high rates of excessive force complaints had also
received superior supervisory performance ratings.
Psychologists had rated them as suitable for police
training and work.

Not all psychologically healthy officers are free
from the abuse of force. Using excessive force or
using force excessively might be an outcome of per-
sonality traits that police candidates develop on the
job rather than something that they bring to the job.
For example, police work involves the possibility 
of danger all the time. Danger shapes police-training
practices. Officers learn to see citizens as potentially
uncooperative, armed, and dangerous. They work in
an environment of condition yellow: continually occu-
pied with the present danger of the police-citizen con-
tact. Some researchers have suggested that because
officers focus on the interpersonal dangers of police-
citizen contacts, they develop a suspicious and author-
itarian work personality. To cope with danger and
keep safe, they employ a heavy-handed or take-charge

work attitude. They are at risk of using force against
citizens where none is usually necessary.

Police use of force is not a simple extension of pre-
dispositional or changing personality patterns of offi-
cers. Situational factors such as instigation might
determine some acts of excessive force not predicted
by officers’ psychological profiles. Organizational
factors such as endorsed training practices, accepted
legal principles, and approved police policies might
attenuate the effects of personality traits. Psychologi-
cal paradigms offer some insight into police personal-
ity traits that might manifest themselves in the form of
undue force against citizens.

Job-Related Experiences

Officers routinely respond to calls for service that
involve violence and danger. Exposure to traumatic
job-related events, such as participating in officer-
involved shootings, puts officers at risk of developing
posttraumatic stress disorder, which can lead to diffi-
culties with on-the-job use of force. For example,
some officers lose control or use excessive force when
they suppress postshooting trauma or other job-related
trauma. Responses to postshooting trauma sometimes
involve officers rushing possible force situations to
experience the thrill again. Symptoms of postshooting
trauma, such as trouble sleeping, emotional fatigue,
anger, alcohol abuse, and anxiety, sometimes reveal
themselves in the form of excessive use of force.

Police burnout, shift work, role expectations, and
organizational stress are other job-related experiences
that can result in undue use of force. Steps in place to
understand and control police use of force are pre-
employment psychological screening, use-of-force
training, and psychological monitoring. Police psy-
chologists use psychological tests to screen out police
candidates who show particular personality traits that
might lead to difficulties with on-the-job use of force.
Use-of-force training occurs at the recruit and incum-
bent levels. Psychological perspectives on police deci-
sion making and performance in use-of-force
situations are typical topics that police trainers dis-
cuss. Monitoring the psychological fitness of officers
following their involvement in traumatic job-related
force situations involves officers participating in
critical-incident debriefings, peer support programs,
or individual counseling.

Frank J. Gallo
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POLYGRAPH AND

POLYGRAPH TECHNIQUES

Polygraph is a general term that refers to the use of
autonomic physiological measures to make assess-
ments about a person’s credibility. Polygraph tech-
niques find wide application in the criminal justice
and national security systems of many countries, and
their use is growing worldwide. There are two major
families of polygraph techniques. Knowledge approaches
look for responses that indicate knowledge possessed
by a person attempting deception. Deception approaches
assess credibility by examining a person’s response to
accusatory questions that directly address the issues
under investigation. Both approaches have strengths
and weaknesses, and both are the subject of contro-
versy in the scientific literature. This entry describes
the approaches, their strengths and weaknesses, their
application in practice, and the controversy concern-
ing them.

History

The desire to use physiological responses as indices of
truth or deception is a very old one. The lore of many
cultures contains stories of trials by ordeal that have
some basis in autonomic physiology. For example,
many Asian cultures have legends of placing dry rice

in the mouth of the accused. If the accused was able to
spit out the rice it was assumed that he or she was not
nervous and that he or she was truthful. If, however,
the mouth was dry and the rice stuck, it was assumed
that he or she was deceptive. Scientific research on the
topic also has a long history, with reports of attempts
to detect deception with physiological measures going
back to the first psychologists and the end of the 19th
century. However, this approach has one basic diffi-
culty: To date, no specific physiological response, or
pattern of physiological responses, has been identified
that is uniquely identified with truth or deception.
Therefore, efforts to use physiological measures have
to rely on techniques of stimulus control and inference
to assess credibility. During much of the 20th century,
there was little interest in credibility assessment by
scientific psychology, and the application of the poly-
graph for that purpose grew as a profession in law
enforcement and national security agencies, primarily
in the United States. A modern era of research began
in the early 1970s in the laboratory of David Raskin at
the University of Utah. In the past decade, applica-
tions of the polygraph and research on physiological
deception detection have grown rapidly worldwide.

Standard Physiological Measures 
in Modern Polygraphs

Several companies around the world manufacture
polygraph instruments for use in the field as credibil-
ity assessment devices. A typical field polygraph
instrument takes measures of respiration, blood pres-
sure, and the electrodermal response. Respiration is
measured from stretch sensors placed over the upper
chest and abdomen. A continuous measure of relative
blood pressure is monitored from an inflated cuff on
the upper arm. Electrodermal activity (galvanic skin
response) is recorded from the palmar surface of the
hand. Some polygraph instruments in current field 
use also measure the peripheral vasomotor response
(blood flow near the surface of the skin), usually from
the thumb. Most of the instruments in current field use
are digital computer-based systems. Currently, there is
little controversy concerning the ability of field poly-
graph instruments to adequately measure the physio-
logical values they claim to measure.

During the past decade, the U.S. government has
invested in a number of research projects in an 
effort to find new dependent physiological measures
for credibility assessment. Electroencephalograms,
neural imaging, thermal imaging, eye movement, and
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others have been examined, but as yet, none of these
new measures have achieved sufficient scientific basis
for use in application.

The Knowledge Approach

TTeecchhnniiqquuee

In the knowledge approach, which is often referred to
as the Guilty Knowledge Test or, more correctly, as the
Concealed Knowledge Test (CKT), the subject is pre-
sented with a series of items in multiple-choice format.
The items are designed to represent some bit of knowl-
edge that the truthful person would not know. For exam-
ple, John Doe is murdered with a pistol that the police
have determined to be a .380 automatic. The media
reports indicated that the victim was shot to death, but
the police never publicized the exact type of weapon. A
suspect might be asked, If you shot John Doe, you
would know the type of weapon: Was the gun used to
shoot John Doe a .38 special revolver? A .45-caliber
automatic? A .357 Magnum? A .380 automatic? A 9mm
automatic? A .22-caliber revolver? A window of
approximately 20 seconds would follow each alternative
to allow for the suspect’s autonomic responses to take
place and then recover. Because people tend to produce
physiological responses to the first item in any series,
the critical item is never placed in the first position, and
the first item in the CKT series is never evaluated.

It is assumed that on recognition of the correct
alternative, the deceptive person will generate auto-
nomic responses. It is also assumed that the truthful
person will have no reason to produce a specific
response to the critical item and will thus be produc-
ing nonspecific responses at random. Thus, the likeli-
hood that an innocent person would produce his or her
largest response to the critical item in a 1-item CKT is
0.20. With a 2-item CKT, the likelihood that an inno-
cent person would give his or her largest response to
the critical item on both CKT series is 0.20 × 0.20, or
0.04. As the number of items increases, the likelihood
of making a false-positive error (a truthful person
appearing deceptive) is thus definable and rapidly
becomes quite small.

SSttrreennggtthhss  ooff  tthhee  CCKKTT

The CKT has two principle strengths. First, it is
possible to precisely define the likelihood of making a
false-positive error and to control that error rate by the
number of items used in the CKT. Research has con-
sistently shown that the statistical prediction holds

well in application. It is also possible to pretest the
transparency of the items in a CKT by presenting the
series of items and alternatives to persons known to be
truthful regarding knowledge of the crime. Trans-
parency refers to the ability of innocent persons to
guess the critical item from a series. While testing for
transparency of items is common in research settings,
it is not known whether or not it is a common practice
in the field.

The second great strength of the CKT is that it is a
very simple test to administer. With a few hours of
training with the equipment, an undergraduate
research assistant can administer the CKT as well as
an experienced polygraph examiner. There are exam-
ples in the literature of the CKT being completely
automated for machine administration.

WWeeaakknneesssseess  ooff  tthhee  CCKKTT

The CKT has three primary weaknesses. The first,
known as memorability, concerns the fact that for the
CKT to work, the deceptive person must remember the
details of the crime. In that regard, the extensive
research on eyewitness memory indicates that eyewit-
nesses, particularly those under stress, are prone to
make mistakes in recounting the details of a crime. The
perpetrator of a crime is an eyewitness to that crime,
and it is likely that the perpetrator will be a highly
stressed eyewitness of the crime. Moreover, many per-
petrators are also intoxicated. To date, there is no the-
ory to predict what specific details from a crime scene
are likely to be remembered. The memorability prob-
lem is avoided in most laboratory research on the CKT
by screening a number of details of the crime scene
with pilot subjects and then using only the highly
memorable items in the subsequent testing or by using
overlearned items of personal history. Such a screening
of items is not possible in real cases. Laboratory
research on the CKT has revealed a slight tendency
toward false-negative errors—that is, toward deceptive
individuals appearing truthful on the test. However, the
few existing field studies of the CKT suggest that the
false-negative rate in the field may be as high as 50%.

The second major weakness of the CKT is one of
applicability. Research conducted by the Federal
Bureau of Investigation in the United States found that
fewer than 10% of their cases were amenable to the
use of the CKT, if they had wanted to use it. In nearly
90% of the FBI case files examined, the nature of the
case was such that there were not enough items of
concealed knowledge to conduct a CKT.
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The third weakness of the CKT concerns counter-
measures—that is, things that a deceptive person
might do in an effort to defeat or distort the test.
Research shows the CKT to be susceptible to mental
and physical countermeasures if subjects are knowl-
edgeable about the technique and have received train-
ing in the use of countermeasures.

AApppplliiccaattiioonn  ooff  tthhee  CCKKTT

Although a great deal is written about the CKT in
the scientific literature, it presently has very little
application in either law enforcement or national
security. There is essentially no application of the
CKT in the United States. The only country that
reports a general use of the CKT in law enforcement
is Japan. In Japan, persons with special training in
psychology and eyewitness memory are part of the
crime scene investigation team, and they actively
search for and document possible bits of information
for use in CKT when the crime scene is first investi-
gated. It may be that this careful crime scene docu-
mentation results in a higher rate of applicability for
the technique. However, a clear explanation of how
Japanese examiners overcome the memorability prob-
lem is not presently in evidence.

The Deception Approach

TThhee  TTeecchhnniiqquueess

The Relevant-Irrelevant Test. The deception approach
asks direct accusatory questions (referred to as
Relevant questions) under the assumption that persons
attempting deception will produce physiological
responses when they lie. The earliest version of the
deception approach was the Relevant-Irrelevant Test
(RIT). Along with direct accusatory questions (e.g.,
Did you shoot John Doe?), the RIT also asks irrele-
vant (neutral) questions, to which the person is
assumed to be responding truthfully (e.g., Are the
lights on in this room?). The working assumption of
the RIT is that persons attempting deception will pro-
duce a large and consistent physiological response to
the relevant questions, whereas the truthful will not
distinguish between the irrelevant and the relevant
questions.

Virtually all the scientists who work in this area
dismiss the working assumptions of the RIT as naive.
Clearly the truthful will recognize the relevant ques-
tions as the more important class of stimuli and are

thus likely to produce physiological responses to
them, and in fact, research does show a very large
number of false-positive outcomes to the RIT. As a
result, the RIT has very little application in forensic
polygraph testing. However, the RIT is still in use for
periodic screening of sex offenders and in screening
job applicants. At this time, any use of the RIT is
highly controversial, and the scientists active in this
area do not support its use.

Comparison Question Tests. John Reid developed the
notion of an active comparison question in the context
of law enforcement examinations during the late 1940s
in response to the obvious problems with the RIT. The
idea of the active comparison question was to provide
a stimulus in the test that would evoke physiological
responses from the innocent but not from the guilty.
The comparison question took the form of a question
that the subject was probably going to respond to with
a lie. For example, after discussing the death of John
Doe and after the subject of the examination has
denied being involved in John Doe’s death, the poly-
graph examiner would tell the subject that he or she is
going to be asked some questions about his or her
basic character in an effort to show that he or she is not
the type of person who would have shot John Doe. The
subject would then be asked a question such as
“Before the year 2006, did you ever hurt someone?”
The comparison question is deliberately vague and
covers a long period of time. In the context of the
examination, the subject is led to believe that an affir-
mative response is damaging because it shows that he
or she is the kind of person who would have commit-
ted the crime. However, for virtually all subjects, it can
be assumed that a definitive “No” response is probably
a lie in view of the deliberately vague presentation of
the comparison question.

The working assumption of the Comparison
Question Test (CQT) is that guilty participants will
produce consistent physiological responses to the 
relevant questions, while they will respond only 
minimally to the comparison questions. Although the
guilty are assumed to be lying in their answers to the
comparison questions, it is assumed that the compar-
isons are likely to be viewed as unimportant compared
with the relevant questions, which directly address the
issues under investigation. The innocent are expected
to respond more to the comparison questions because
they know that they are lying or are at least uncertain
about the veracity of their answers to the comparison
questions, whereas they know they are responding
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with the truth to the relevant questions. Thus, differen-
tial reactivity is expected from the innocent and the
guilty. Guilty subjects should produce consistently
greater physiological responses to the relevant ques-
tions than to the comparison questions, and innocent
subjects should produce consistently greater physio-
logical responses to the comparison questions than to
the relevant questions. If differential reactivity is not
observed—that is, no response to either question type
or equal response to both question types, the test is
considered to be inconclusive.

In application, a CQT will contain between two
and four relevant questions and a similar number of
comparison questions. The question series will also
contain some neutral and other questions that are not
used directly for credibility assessment. The questions
will be repeated a minimum of three times, but more
presentations may be obtained. The resultant data are
evaluated by making systematic comparisons between
the responses to relevant questions and contiguous
comparison questions. The standard in application is a
human-based system that is semi-objective in that it is
rule based, and in some physiological response sys-
tems, actual objective measures of physiological
response are made (e.g., the electrodermal response),
but in other response systems, human judgment is
involved in making evaluations (e.g., the respiratory
responses). Currently, there are three human-based
scoring systems in use in the field, and persons trained
in those systems show high levels of reliability in their
total scores. Reliability coefficients for total scores are
usually .9 or better.

Validity studies of the CQT have produced a range
of estimates. However, current meta-analyses seem 
to be converging on a validity estimate for the CQT 
of near 90% accuracy for decisions (i.e., excluding
approximately 8% of the tests that are inconclusive.)
That said, there is controversy in the literature con-
cerning the appropriate methodology for both labora-
tory and field studies in this area and about the
generalizability of currently obtained results. By
manipulating those studies that one views as having
adequate methodology, the estimate of the validity of
the CQT can be increased or decreased in reference to
the figure mentioned above.

SSttrreennggtthhss  ooff  tthhee  CCQQTT

The great strength of the CQT is its wide applica-
bility. The CQT is a highly versatile technique that can
be applied to most credibility assessment situations. If

unambiguous relevant questions can be formulated,
then the applicability of the CQT would seem to be
limited only by the subject’s mental competence. In
the laboratory and in many field studies, the CQT has
been shown to be capable of a high level of accuracy.

WWeeaakknneessss  ooff  tthhee  CCQQTT

The CQT is criticized at a number of levels. At one
level, the CQT is criticized because it lacks a well-
developed theory of underlying processes to explain
why it works. Certainly, the lack of theory has ham-
pered basic research in this area. An articulated the-
ory would be useful in guiding research and in
predicting conditions of generalizability of research
results. However, the CQT polygraph is not unique in
being a technology in successful widespread applica-
tion without complete understanding of the underly-
ing processes. Aspirin was in widespread use as a
fever reducer and pain reliever for over 100 years
before a complete explanation of its mechanisms was
forthcoming.

A more telling criticism of the application of the
CQT, particularly in the United States, concerns a lack
of professional standards and regulation. Polygraph
testing in the United States is controlled by a patch-
work of standards and state licensing regulations. In
many states, there is no regulation at all. As a result,
the quality of practice in the polygraph profession in
the United States is highly variable. Worldwide, this
may not be the case. In Israel and Japan, psychologists
are heavily involved in polygraph programs. In the
People’s Republic of China, the government polygraph
program is organized within the Chinese National
Academy of Sciences. One positive development con-
cerning standards is that the American Association of
Testing and Materials International (ASTM) has
recently formed committees and is promulgating con-
sensus standards for the administration of polygraph
tests and for the training of polygraph examiners.

It has been suggested that some police agencies in
the United States use the polygraph primarily as an
interrogation prop to aid in obtaining confessions.
Anecdotally, there are several well-known exonera-
tion cases that have involved polygraph examinations
as part of the process leading to false confessions.
This is a topic clearly in need of additional research.

Finally, the CQT shares with the CKT a similar
weakness regarding countermeasures. Some knowl-
edgeable subjects can use mental and physical coun-
termeasures to produce false-negative outcomes in
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laboratory settings. As with the CKT, we do not know
how successful countermeasure attempts are against
the CQT in the field.

AApppplliiccaattiioonn  ooff  tthhee  CCQQTT

The CQT is in widespread application around the
world as an investigative tool, as a screening tool for
national security, and in the monitoring and treatment
of sexual offenders on their release from incarcera-
tion. In some jurisdictions, the results of polygraph
examinations are used as evidence in courts of law.
The use of the polygraph in postconviction mitigation
and sentencing seems to be growing. Although the
controversy in the scientific literature remains, the use
of the CQT worldwide seems to be accelerating.

Charles Robert Honts

See also Detection of Deception: Use of Evidence in;
Detection of Deception in Adults; False Confessions;
Public Opinion About the Polygraph; Sex Offender
Treatment
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POPOUT EFFECT IN

EYEWITNESS IDENTIFICATION

The “popout” effect refers to the subjective experi-
ence of witnesses who report virtually immediate or

apparently automatic recognition of the perpetrator of
a crime from a photo array or lineup. Researchers
have detected this experience among witnesses by
asking them to endorse one of several statements
about the decision strategy they used when making
their decision about a simultaneous lineup. In some
(though not all) studies, witnesses who were accurate
more frequently endorsed statements such as “I just
recognized him, I cannot say why” and “His face just
popped out at me” (automatic processing) than did
inaccurate witnesses. The latter more often endorsed
items such as “I compared the faces with one other to
narrow the choices” and “I first eliminated the ones
that were definitely not him, then chose among the
rest” (deliberative processing). The popout effect has
been of interest to eyewitness researchers and is rele-
vant to the criminal justice system because such sub-
jective reports could potentially be used as an
indication of whether or not an identification decision
is likely to have been accurate.

Evidence for the popout effect comes almost exclu-
sively from examination of the relationship between
identification accuracy and the characteristics of the
subjective reports described above. While eyewitness
researchers might well consider popout to be intu-
itively plausible, the reliance on retrospective reports
to validate the effect is problematic. Indeed, it has
been suggested that the demands associated with pro-
viding such retrospective reports might lead witnesses
who have a very strong memorial image of the
offender (and hence find it relatively easy to detect a
match or an absence of a match in a lineup) to endorse
items suggesting the occurrence of popout regardless
of the actual characteristics of their search or decision
processes.

Moreover, the view that reports of popout most
likely imply an accurate identification is challenged
by the finding that witnesses who misidentified a very
similar looking but innocent foil from a simultaneous
lineup were as likely to report popout as witnesses
who accurately identified the perpetrator. This again
points to the unreliability of subjective reports of the
decision process as indicators of identification accu-
racy. Moreover, researchers have also shown that wit-
nesses may be more likely to endorse the statement
that the perpetrators’ face “popped out” at them and
that they “just recognized him, I don’t know why”
if they had been told that they picked the suspect from
the lineup (when the perpetrator was in fact not pres-
ent in the lineup), even though such feedback follow-
ing the identification cannot have affected the actual
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decision process. There may be other factors that
influence the extent to which popout is reported retro-
spectively, such as the typicality (in comparison with
the broader population) of the face, the size of the
array, and the location of the target in the array.

Despite these problems with validating the popout
phenomenon, it is at least not inconsistent with data
from studies in which the time taken to make the iden-
tification decision, identification response latency, has
been examined. These studies show that accurate
identification responses are, on average, significantly
faster than inaccurate responses. Furthermore, there is
at least some evidence that participants who endorsed
more items suggestive of automatic processing tended
to be those who made faster identifications, whereas
those who endorsed more deliberative processing
items tended to be slower.

The popout effect has been distinguished from
another type of decision process, an absolute decision
strategy, on the ground that an absolute decision strat-
egy does not predict shorter decision latencies
whereas popout does. The reason for shorter decision
latencies when popout occurs is that the examination
of the lineup may cease after the face has popped out
of the array. In contrast, an absolute decision strategy
is characterized by witnesses comparing the members
of the lineup with their memory of the perpetrator,
with this occurring for each member of a simultane-
ous lineup array. Other behavioral data, such as 
eye movement recordings, have not, as yet, been
investigated to provide converging evidence for the
popout effect, but they could help validate the effect.
If popout occurs, it would be expected that witnesses
would engage in very little scanning of the members
of the lineup, fixating quickly on the lineup member
that pops out. This eye movement pattern should dif-
fer from both an absolute judgment strategy, where
each lineup member should be fixated but overt com-
parisons between lineup members should not be
detected, and a relative judgment strategy, where eye
movements should indicate comparisons between the
various lineup members.

It is worth noting that basic research in the area of
visual search points to a phenomenon that appears to
parallel the popout experience attributed to some wit-
nesses when viewing a photo array. The popout effect
in the visual search paradigm appears to derive from
an early, “preattentive” registration of the key features
of a stimulus during parallel processing of the full
stimulus array, with this leading to rapid termination
of the search of the stimulus array.

In sum, the popout effect has been argued to occur
on the basis of witnesses’ subjective reports of the
decision strategy used to make an identification deci-
sion and the time taken to make the decision. It 
is important because it could potentially be helpful
in distinguishing accurate from inaccurate identifica-
tion decisions. However, the reliance on retrospective
reports to demonstrate the phenomenon is problem-
atic, with future research needing to be directed at
identifying behavioral measures of popout.

Carolyn Semmler and Neil Brewer

See also Response Latency in Eyewitness Identification
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PORNOGRAPHY,
EFFECTS OF EXPOSURE TO

For as long as people have been able to draw and
write, they have created pornography. Greek vases
and Roman brothels contain ancient, sexually explicit
images. Modern technologies for delivering sexually
explicit images, such as the Internet, have made
pornography ubiquitous. The affordability, accessibil-
ity, and anonymity of Internet pornography have also
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proved a boon to the industry. The total market for
adult material in the United States is now estimated to
be $13 billion a year.

The subjective experience of viewing sexually
explicit materials and societal reactions to their avail-
ability are characterized by shifting definitions and
mores. Over the past 150 years, concern about the
psychological effects of exposure to pornography on
the viewer’s character, morality, and, lately, tendency
to engage in sexually violent behavior has driven
social/legal policy as well as social science research
on the problem of pornography.

Psychological investigations have focused on how
the thoughts, attitudes, and behaviors of individuals
are influenced by exposure to sexually explicit mes-
sages. To understand pornography research, it is use-
ful to consider it in the context of the debate about
pornography’s effects in society. The terms of this
debate have often framed the research agenda. One
way of organizing the theory and research on the
effects of sexually explicit material is by the norma-
tive concepts pornography, erotica, and obscenity.
The term obscene is derived from the Latin ob, mean-
ing “to,” and caenum, meaning “filth.” Obscenity has
traditionally been associated with filth and offensive-
ness, disgust, shame, and the idea of insulting or
breaching an accepted community moral standard.
Pornography is derived from the Greek porne, mean-
ing “whore,” and graphein, meaning “to write.”
Pornography then literally means the “writing of har-
lots” or the depiction of women as prostitutes.
Erotica, derived from the Greek god Eros, refers to
sexual love. It is often used to refer to literary or artis-
tic works that have a sexual quality or theme.

The Obscenity Theoretical Perspective

Currently, the law in the United States is organized
around a test formulated for obscenity fashioned by
the Supreme Court in 1973, which emphasizes the
filth and offensiveness, disgust and shame associated
with viewing sexually explicit materials. The test
states that the basic guidelines for the trier of fact
must be (a) whether “the average person, applying
contemporary community standards” would find that
the work, taken as a whole, appeals to the prurient
interest (defined as a “shameful, morbid, unhealthy
interest in sex”); (b) whether the work depicts or
describes, in a patently offensive way, sexual conduct
specifically defined by applicable state law; and

(c) whether the work, taken as a whole, lacks serious
literary, artistic, political, or scientific value.

This test with its focus on community standards has
meant that magazines such as Playboy and Penthouse
may be banned in towns with conservative values.
Theoretically, the decision makes every local commu-
nity the arbiter of what is acceptable. Both the prose-
cution and the defense are entitled to introduce
evidence during an obscenity prosecution regarding
the types of depictions a given community will accept
given the current social climate, social mores, and so
on. The evidence of community standards may include
expert testimony, surveys, and comparable materials.

The social-psychological research on perceptions
of community standards for sexually explicit depic-
tions has involved several communities across the
United States and has found considerable slippage
between community sentiment and legal actors’
presumptions. In a few studies, community residents
were randomly assigned to view sexually explicit
films charged in obscenity cases. The results showed
that residents believed, contrary to prosecutors, that
sexually explicit films charged in the case do not
appeal to a morbid unhealthy interest in sex and are
not patently offensive. The community members indi-
cate that they would be substantially less accepting of
sexually explicit materials, however, if they contained
rape and bondage, and they show no acceptance of
child actors. Other research has confirmed that the
majority of residents randomly selected from the com-
munity do not judge materials before the court to
appeal to a prurient interest in sex and have tolerance
for such materials. A lower percentage of people
believe that others in the community tolerated the
materials they personally found acceptable.

Psychological research has been conducted on the
idea that exposure to sexually explicit materials insults
or breaches an accepted moral standard and that these
materials induce greater promiscuity and a loss of
respect for marriage and fidelity and other traditional
moral values. This research has attempted to test the
hypothesis derived from the “obscenity” theoretical
perspective that exposure to sexually explicit material
has a corrosive effect on men’s relationships with
women and a negative impact on male intimacy and
sexual performance and satisfaction within marriage.

The survey research suggests that people who
report being happily married are less likely to report
using Internet pornography. This research supports the
idea that married women may be distressed by their
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husbands’ use of sexually explicit material and that
this may threaten the stability of their marriage. The
survey data by the American Academy of Matrimonial
Lawyers in Chicago, Illinois, regarding the impact of
Internet usage on marriages indicate that the Internet
had been a significant factor in divorces they had han-
dled during the past year and that a majority of
divorce cases involved one party having an obsessive
interest in pornographic Web sites.

Decreased sexual satisfaction with traditional sexual
relationships has also been observed after exposure to
sexually explicit materials. One study looked at the
impact of consuming nonviolent pornographic material
on male and female participants drawn from college and
nonstudent populations from a midwestern city. As part
of the study, participants were exposed to either porno-
graphic or innocuous, nonpornographic content in
hourly sessions for six consecutive weeks. In the sev-
enth week, participants were asked to rate their personal
happiness regarding various domains of experience and
the relative importance of gratifying experiences. The
results showed that exposure to pornography negatively
affected self-assessment of sexual experience. The male
and female participants reported less satisfaction with
their intimate partner generally and with their partner’s
affection, physical appearance, sexual curiosity, and
sexual performance. Additionally, the participants who
were repeatedly exposed to pornographic material
assigned increased importance to sexual relations with-
out emotional involvement.

The proponents of the obscenity/traditional moral
values theoretical perspective have also attempted
research into whether the compulsive behavior associ-
ated with repeated exposure to sexually explicit mate-
rials is psychologically damaging. This research is
inconclusive, and there is skepticism among psychia-
trists and other mental health professionals regarding
the case for including pornography addiction as a
mental disorder.

Theoretical Perspectives 
on Pornography

Some feminists have argued that pornography both dis-
criminates against women and provokes violence
against women. Catherine Mackinnon and Andrea
Dworkin proposed not a criminal obscenity law but 
an antidiscrimination civil law designed to confront
pornography. As an alternative to obscenity law, several
communities revised their discrimination laws to reflect

this concern. Such a law was adopted in Indianapolis in
1984. The law declared that works that portrayed the
graphic, sexually explicit subordination of women,
whether in pictures or in words, were pornographic if
they also included scenes or pictures in which women
are presented as sexual objects who enjoy pain or
humiliation; experience sexual pleasure in being raped;
or are tied up, cut up, or mutilated or in which women
are presented as being dominated, violated, exploited,
or possessed through postures or positions of servility
or submission. Women could sue on behalf of all
women or a group or themselves for damages.

The Seventh U.S. Circuit Court of Appeals ruled
that the law was unconstitutionally vague and that the
kind of expression it sought to bar was protected by
the First Amendment. The court noted that under the
Indianapolis law, sexually explicit speech or expres-
sion is pornography or not depending on the perspec-
tive of the author; this is viewpoint discrimination.
According to the court, speech that subordinates
women is pornography no matter how great the liter-
ary or political value of the work. On the other hand,
according to the law, speech that portrays women in
positions of equality is lawful no matter how graphic
the sexual conduct.

Research testing feminist sociolegal theory has
examined pornography’s effect on attitudes that jus-
tify violence against women, such as rape myth accep-
tance, and undermine viewer sensitivity to victims of
rape and violence. The research literature examining
the association between acceptance of rape myths 
and exposure to pornography has been examined in a
meta-analysis. This analysis shows that nonexperi-
mental studies show almost no effect—exposure to
pornography does not increase rape myth acceptance.
The laboratory experimental studies have found that
exposure to pornography does increase rape myth
acceptance; however, this effect occurs primarily for
violent pornography rather than nonviolent pornogra-
phy. The generalization of the finding causes some
concern because of the difference demonstrated
between experimental and nonexperimental research.

Neil Malamuth and his colleagues have conducted
research testing feminist sociolegal theory that has
also examined sexual arousal to depictions of rape. 
A series of studies examining the effects of exposure
to sexual violence in the media on perceptions of
rape victims have been conducted. Specifically,
these studies have been concerned with the impact of
positive- versus negative-outcome rape in pornographic
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portrayals. These studies have generally taken the fol-
lowing form: Male subjects were either exposed to
depictions of mutually consenting sex, a rape in which
the female victim eventually becomes aroused (posi-
tive outcome), or rape that is abhorred (negative out-
come) by the victim. Afterward, the subjects were
shown a rape depiction and asked about their percep-
tions of the act and the victim. The males exposed to
the positive rape portrayal perceive the second rape as
less negative and more normal than those first exposed
to other depictions. The researchers have also con-
ducted studies that have asked male subjects how they
think women in general would react to being victim-
ized by sexual violence. Those first exposed to a pos-
itive rape portrayal believed that a higher percentage
of women would derive pleasure from being sexually
assaulted. The effect of the portrayal was particularly
apparent in men with self-reported inclinations to
aggress against women.

Edward Donnerstein and his colleagues have con-
ducted research on the effects of exposure to pornog-
raphy on aggressive behavior. Meta-analytic reviews
have been undertaken of the effect of exposure to
pornography on aggressive behavior under laboratory
conditions, considering a variety of possible moderat-
ing variables, such as level of sexual arousal, level of
prior anger, type of pornography, gender of subject,
gender of target of aggression, and medium used to
convey the sexually explicit message. The results
demonstrated that nudity actually reduces subsequent
aggressive behavior, that consumption of pornography
depicting nonviolent sexual activity increases aggres-
sive behavior slightly, but that media depictions of
violent sexual activity generate more aggression than
depictions of nonviolent sexual activity. No other
moderator variable produced homogeneous findings
in the meta-analysis.

The data collected from women participating in a
battered women’s program have also been examined to
determine whether pornography use increases the prob-
ability that battered women will be sexually abused by
their partners. This research shows that certain disin-
hibitory factors, such as alcohol use, mediate or exacer-
bate the effects of pornography on sexual violence.
Compared with batterers who do not use pornography
and alcohol, the combination of alcohol and pornogra-
phy does increase the odds of sexual abuse.

This theoretical perspective has also fueled research
on discriminatory and sexually aggressive behavior. The
research shows that short-term exposure to nonviolent
sexual media stimuli can produce cognitive changes in

men that, in turn, can affect attitudes toward women.
Daniel Linz and colleagues tested whether viewing
these materials affects their judgment of women in
subsequent face-to-face interactions. Sex-typed men
and non-sex-typed men viewed one of three equally
stimulating films: sexually explicit and degrading, sex-
ually explicit and nondegrading, and nonsex. After the
viewing, the men interacted with women and then
evaluated their partners’ intellectual competence and
sexual interest. The results indicated that men’s sex
role orientation moderated the film effects for men’s
evaluations of their female partners’ intellectual com-
petence and sexual interest.

High pornography use is not necessarily indicative
of high risk of sexual aggression unless other variables
come into play. The combination of sexually explicit
media with personality variables has also been exam-
ined within this theoretical perspective. Research by
Neil Malamuth and his colleagues suggests that
pornography is most likely to affect behavior when
two streams of dispositional variables, one labeled
“sexual promiscuity” (measured by the number of
times an individual has had sexual intercourse and age
at the time of the first intercourse) and the other “hos-
tile masculinity” (a general sense of hostility as well as
more specific hostility toward women), coalesce.
Among men classified as being relatively low risk for
sexual aggression on the basis of their levels of hostile
masculinity and sexual promiscuity, there is only a
minor difference between those who report sexual
aggression and differing levels of pornography use.
For men who were previously determined to be at high
risk for sexual aggression based on hostile masculinity
and sexual promiscuity, research has shown that those
who are additionally very frequent users of pornogra-
phy were much more likely to have engaged in sexual
aggression than their counterparts who consume
pornography less frequently.

This perspective has also generated research on the
more general culture of violence against women culti-
vated by the media. Daniel Linz and his colleagues
have conducted research on the effects of “slasher”
films, films that often juxtapose sex and violence for
male and female victims and that pair sexiness with the
torture and death of female victims. Men who repeat-
edly viewed movies depicting violence against women
came to have fewer negative emotional reactions to the
films, to consider them as significantly less violent,
and to consider them less degrading to women. It has
also been found that there is a tendency for the desen-
sitization to filmed violence against women to spill
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over into subjects’ judgments of female victims in
other contexts. Men who were exposed to large doses
of filmed violence against women judged the victim of
violent assault and rape to be significantly less injured
than did the control groups.

The Liberal Normative Theory

This perspective emphasizes that the free flow of ideas
is so valuable to the discovery of sexual truths and
erotic art and literature that it should be interrupted only
when a grave harm to another person occurs as a result
of exposure to sex-related materials. The threshold for
censorship should be set high to guard against frivolous
attempts to censor ideas that are taboo now but may be
acceptable later. This position emphasizes that as long
as the recipient of sexually explicit messages restricts
his or her behavior to private actions, such as sexual
fantasy, or only acts on these ideas with a consenting
partner, society has no right to interfere. For example,
only if it can be shown that consumption of sex depic-
tions is causally related to rape or other violent crimes
can the government regulate such depictions. No effect
short of these direct threats of violence is sufficient jus-
tification for society to interfere with the individual’s
right to view sex-related materials and with the right of
others to produce it. This position embraces findings
such as the meta-analyses focusing on the use of
pornography by convicted sex offenders, as compared
with men from the noncriminal general population.
Studies have examined several types of dependent mea-
sures, including frequency of pornography use, age at
first exposure, the degree to which pornography was a
prelude to some sexual act, and degree of sexual
arousal. The findings showed a slight difference but not
one that was judged to be reliable.

This theory of freedom of expression has led to
concerns with methodological problems in laboratory
studies on the effects of sexually explicit materials.
For example, in the laboratory, only attitudes toward
rape or, at best, physiological arousal can be measured,
not, of course, actual rapes. However, these critics
point out, when privately consumed, pornography is
often associated with masturbation or consenting sex,
and thus, laboratory settings may be dissimilar to the
typical experience with pornography. By attempting
to simply arouse subjects in the laboratory, such studies
ignore completely the potential that pornography con-
sumption and masturbation may serve as a substitute
for rape that results from the use of pornography to
release sexual tension.

These critics note that the incidence of rape in the
United States has actually declined in the past 25
years, while pornography has become freely available
to teenagers and adults through the Internet. Studies
have shown, for example, that while the nationwide
incidence of rape was showing a drastic decline, the
incidence of rape in the four states having the least
access to the Internet showed an increase over the
same time period. The four states having the most
access to the Internet have shown declines in rape.
More sophisticated analyses controlling for offender
age have found that the effect of the Internet on rape
is concentrated among those for whom access to the
Internet is greatest—males aged 15 to 19 years. They
have also found that the advent of the Internet was
associated with a reduction in rape incidence. However,
the growth in Internet usage has had no apparent effect
on other crimes.

Daniel Linz

See also Media Violence and Behavior; Obscenity
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POSTDOCTORAL RESIDENCIES

IN FORENSIC PSYCHOLOGY

Forensic psychology was formally recognized as a
specialty by the American Psychological Association
(APA) in 2001 (through the Committee for Recognition
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of Specialties and Proficiencies in Professional
Psychology). The basic elements of specialty training
in professional psychology are graduate education
(doctoral program), internship, and postdoctoral train-
ing. This model of training is pyramidal in structure:
Students receive a broad and general education at the
graduate level, more specific applied experience at the
internship level, and advanced specialized knowledge
and skills at the postdoctoral level. An organized, sys-
temic postdoctoral program is called a residency or a
postdoctoral fellowship (these terms are interchange-
able). Although the APA does not yet accredit foren-
sic residency programs, the American Board of
Forensic Psychology has developed some interim rec-
ommendations that can be used by students who are
interested in applying to residencies.

The first formal concerted effort to develop training
models in forensic psychology was convened in 1997
(the “Villanova Conference”). The participants in that
conference discussed the entire range of training and
specifically noted that there were inadequate numbers
of postdoctoral fellowships (or residencies) to meet the
training needs of all those seeking forensic specializa-
tion. In 2001, when forensic psychology was recog-
nized as a specialty by APA, 11 residency programs in
forensic psychology were identified. A recent search
of ads in the American Psychological Association
Monitor, the Web site of the American Psychology-
Law Society, and an Internet search resulted in identi-
fication of 17 residency programs as of March 2007.
Although there may be a few more programs that were
not identified, it is clear that there are still too few pro-
grams to meet the demands of students interested in
becoming forensic psychologists. Many psychologists
will obtain alternative means of training (e.g., through
continuing education activities and individually
arranged supervision of forensic work), but residency
programs remain the “gold standard” for preparation
for forensic specialization.

Accreditation Issues

The APA’s Committee on Accreditation accredits post-
doctoral residencies, based on general principles for
such programs, buttressed by specific Specialty
Education and Training Guidelines. The Forensic
Specialty Council is the entity responsible for develop-
ing such guidelines for forensic psychology, and it is
anticipated that these will be available in 2008. In the
interim, there is no mechanism for formal accreditation

of forensic residency programs. However, the
American Board of Forensic Psychology (ABFP),
which is a Specialty Board of the American Board of
Professional Psychology (ABPP), which awards diplo-
mate status to qualified practitioners, has developed its
own guidelines. The ABFP has recognized the value 
of residency training in forensic psychology and has
determined that successful completion of such a resi-
dency is considered equivalent to 4 years of postdoc-
toral experience and, thus, would meet the experiential
requirements to apply for diplomate status. The ABFP
had identified the following criteria to recognize resi-
dency programs for this purpose (with a caveat that
these will be superseded by the criteria to be developed
by the Forensic Specialty Council as noted above):

1. The residents must have completed all requirements
for their doctoral degree, including an internship,
prior to beginning residency training.

2. There must be an identifiable director of training
who either has a diploma in forensic psychology
from ABPP, has at least 5 years’ experience practic-
ing forensic psychology, or is certified by their juris-
diction (through statute or regulations) to perform
forensic evaluations.

3. The residents must be formally identified as trainees,
paid a stipend, and be given a diploma or certificate
of completion.

4. The residency must have a structured written 
curriculum, including didactic training or a regular
series of seminars. Although the ABFP does not
identify a required curriculum, it does require that
the didactic training include a course on case law,
ethics, and sociocultural factors/ethnic factors that
affect individuals who are provided forensic evalua-
tions or treatment.

5. The residency must include clinical experiences in
forensic practice.

6. The residency program must include at least 2,000
hours of training, over a minimum 9-month period
and a maximum of 24 months. At least 25% of the
resident’s time must be spent providing professional
forensic psychological services.

7. A minimum of 2 hours a week of supervision by a
licensed psychologist is required.

8. The residency program must have a formal evalua-
tion process that includes a written assessment of the
resident’s progress and skill attainment.
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Standard Elements of Forensic
Residency Programs

Gary Melton and colleagues, in one of the classic
books on forensic psychology, identified, in addition
to basic clinical training, the following elements of
specialized knowledge and experience required by
forensic psychologists:

1. Understanding of how the legal system works

2. Forensic evaluation methodologies, including spe-
cialized forensic instruments

3. Legal doctrines relevant to forensic evaluations

4. Research about areas that are relevant to forensic
psychology but that are not part of the standard “clin-
ical” preparation

5. Rules, procedures, and techniques related to provid-
ing expert witness testimony

An additional, important element relates to special
ethical dilemmas and practice issues that are unique to
forensic practice. All forensic psychologists must be
familiar with the Specialty Guidelines for Forensic
Psychologists (which were developed in 1991 jointly
by the American Psychology-Law Society and the
American Academy of Forensic Psychology and are
currently being revised). Residency training programs
in forensic psychology should prepare residents for
forensic practice by providing education and training
within all these areas, at a minimum.

Accessing Information 
About Programs

The majority of the current forensic residency pro-
grams emphasize forensic work within the criminal
justice system (as opposed to areas of civil prac-
tice). Most programs focus on work with adults (in
areas such as competency to stand trial, criminal
responsibility, aid in sentencing, violence risk
assessments, sex offender evaluations), although
some focus on juveniles. At least one program
focuses on civil work with children and families,
including child custody issues and termination 
of parental rights. As there is no current directory of
forensic residency programs, specific information
about the available programs can be obtained either
through their advertisements in the APA Monitor

(publication of the APA) or through the American
Psychology-Law Society Newsletter.

Ira K. Packer
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POSTEVENT INFORMATION

AND EYEWITNESS MEMORY

Human memory, however accurate generally, is not 
a perfect processing system. Over time, our memory
becomes less accurate, primarily for two reasons.
First, our memory is not permanent, and information
fades from memory over time. Most people are famil-
iar from experience with this unfortunate feature of
memory but are less familiar with the second factor
that influences the accuracy of memory—memory can
be distorted by the influence of postevent information.
Although memory can be influenced by subsequent
experiences, there are constraints on the conditions
under which this is likely to occur. Nonetheless, when
memory accuracy is a premium, such as in forensic
situations involving eyewitness memory, it is impor-
tant to recognize that eyewitness memory can be sug-
gestively influenced. In these situations, the impact of
postevent information should be minimized by avoid-
ing misleading questions, and when it is relevant to 
do so, jurors should be informed about the potential
fallacies in eyewitness memory that can result from a
suggestive interview.
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How can postevent information influence mem-
ory? Take the example of eyewitnesses who observe a
convenience store robbery. From their observations,
they construct a memory for what transpired during
the robbery. Most of the time, it is this memory that
police officers want to examine. However, virtually all
eyewitnesses to crimes who eventually testify in court
are interviewed by police officers at least once and
typically multiple times. In police interviews, the eye-
witness is questioned about what happened, and if the
investigating officer has specific suspicions about
what occurred, the interview may include some lead-
ing questions (e.g., “Was it a white four-door sedan?”
“Was he or she wearing athletic clothing?” “Was he or
she carrying anything?” “May he or she have had a
gun in his or her hand that was in his or her jacket
pocket?”). Questioning such as this presents one
source of postevent information. Another source of
postevent information is self-generation; that is, the
eyewitness may introduce new information by just
thinking about or talking about the robbery. Either
way, the postevent information affects one’s memory
of the original observed event, and over time, individ-
uals become less able to differentiate between the
information that is in their memory because it was
actually observed and the information that was intro-
duced after the event by postevent information.

Most of the time, the influence of postevent infor-
mation is minimal and inconsequential. However, in
the case of an eyewitness to a crime, when it is impor-
tant to know exactly what transpired, postevent infor-
mation may be an important source of memory error.
For this reason, the distortion in memory that results
from postevent information is often referred to as the
misinformation effect.

Research on the Effect of 
Postevent Information

There is a great deal of research on the effect of
postevent information, much of it spawned from the
early work of Elizabeth Loftus. In a typical experi-
ment on this topic, participants first view a sequence
of slides, a videotape, or a film of an event. After
viewing this event, they read a narrative or are asked
some questions that intentionally mislead them about
the identity of a small set of target items viewed in the
original event (the misled condition), or they do not
receive the misleading information (the control condi-
tion). The principal result is that the participants are
more accurate recognizing the original target item in

the control condition than in the misled condition; that
is, they are misled by the postevent information pre-
sented in the narrative or questions.

In a related paradigm for studying the effect of
postevent information, Elizabeth Loftus had individu-
als view a video of a traffic accident. They were sub-
sequently asked questions regarding how fast the cars
were traveling prior to the accident. Whereas individ-
uals who were asked, “About how fast were the two
cars going when they hit each other?” provided a
mean response of 34 mph, individuals asked, “About
how fast were the two cars going when they smashed
each other?” responded with a mean speed of 40.8 mph.
Surprisingly, the wording of this question—the
postevent information—also affected their memory of
the car accident more generally. One week later these
individuals were questioned again. When asked
whether they had seen broken glass in the film,
whereas 34% of the individuals who had received the
question, including the word smashed, indicated hav-
ing seen broken glass in the film, only 14% of those
who received the hit question reported remembering
broken glass. The impact of postevent information is
thus not limited to immediate questioning but can
have long-term consequences as well.

Cognitive Interpretations of the
Effect of Postevent Information

There are several explanations for how postevent
information influences memory, and there is evidence
that the cognitive mechanisms underlying each of
these explanations play some role in the misinforma-
tion effect. Take for an example Elizabeth Loftus’s
now classic study in which participants viewed a car
approaching an intersection with a stop sign. In the
misled condition, the sign was later suggested to be a
yield sign (“Did another car pass the red Datsun while
it was stopped at the yield sign?”). In a subsequent
test, individuals were less likely to recognize the stop
sign if they had been in the misled condition. One
interpretation of this result is that the postevent infor-
mation impairs memory of the observed event. That
is, being presented the yield sign literally degrades
and replaces memory of the observed stop sign. A sec-
ond interpretation of the misinformation effect is that
the original information (stop sign) and the suggested
information (yield sign) are both present in memory,
but individuals make what Marcia Johnson calls a source-
monitoring error and confuse what was seen with what
was subsequently suggested. A third interpretation of
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the effect of postevent information is that the mislead-
ing postevent information simply substitutes informa-
tion in memory when there is no accessible memory
for the relevant details of the original event. In fact,
even when we pay attention, we do not remember
everything about an event that we observe. According
to this interpretation, only if individuals cannot
remember seeing a stop sign are they likely to incor-
porate the suggested yield sign.

This latter interpretation, referred to as the trace
strength theory of suggestibility, has important impli-
cations for some of the constraints on the effect of
postevent information. Although memory is a con-
structive process, and we can incorporate postevent
information into our memory for what we observe, in
fact our memory is generally quite accurate. What is
the vehicle by which the veracity of memory is pre-
served? It is now clear from a number of research
studies that stronger memories are more likely to resist
suggestion than weaker memories; we are less likely to
be misled about details of events if we saw them very
clearly to begin with and remember them well than if
we did not remember them well. Kathy Pezdek con-
ducted a research study in which children were pre-
sented a sequence of slides depicting an event. The
target slides that were presented once or twice each
were included in the sequence. A postevent narrative
was then read that described the same event; in the nar-
rative were several misleading sentences that sug-
gested a change in what had been observed in the
slides. The children were significantly less likely to be
misled by the postevent narrative if they had observed
the target slides twice rather than once; the stronger
memory was more resistant to suggestibility. This con-
clusion is also supported by the results of other studies
in which it has been reported that children are less sug-
gestible in domains in which they have greater knowl-
edge (i.e., greater memory strength).

Can Postevent Information Plant 
False Events in Memory?

Research on the influence of postevent information is
often used to imply that it is relatively easy to sugges-
tively mislead a person to believe that an entirely new
event had occurred when it had not. This assumption
is at the heart of the false-memory debate. This debate
concerns the veracity of delayed memory for incidents
of childhood sexual abuse. Analyses by Jennifer Freyd
and her colleagues have established the pervasiveness
of childhood sexual abuse. Nonetheless, some claims

of childhood sexual abuse might be based on “false
memories”; that is, the abuse never occurred, but
memory of the abuse was planted by postevent infor-
mation, such as suggestive questioning by overzeal-
ous police officers, social workers, or therapists who
interviewed the child.

According to the trace strength theory of sug-
gestibility, if a child is recalling an event that was
experienced several times, he or she would be expected
to have a more accurate memory of the event and be
less vulnerable to suggestive influences such as biased
interviewing procedures than if the event had occurred
only once. This is especially important in child abuse
cases because it is common for a perpetrator to fre-
quently abuse the same child. A child’s memory for an
incident that occurred frequently would be expected to
be relatively reliable, even in the face of possibly sug-
gestive interviewing.

Another important constraint on the effect of
postevent suggestion is that implausible events are less
likely to be suggestively planted in memory than plau-
sible events. In one study on this point, Kathy Pezdek
and her colleagues had 20 confederates read descrip-
tions of one true event and two false events to a
younger sibling or close relative. The more plausible
false event described the relative being lost in a mall
while shopping; the less plausible false event described
the relative receiving an enema. Three events were
falsely remembered: all were the more plausible
events. Thus, all memories are not equally likely to be
suggestively planted in memory, and individuals with
differing prior experience and prior knowledge are not
equally vulnerable to suggestion. The relative ease of
suggestively planting false childhood memories of
sexual abuse versus being lost in a mall while shopping
should be related to the relative plausibility of these
two events to a particular individual. This research
demonstrates that although memory can be influenced
by postevent information, there are constraints on the
conditions under which this is likely to occur.

Kathy Pezdek
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POSTTRAUMATIC STRESS

DISORDER (PTSD)

This entry briefly examines the history of the diagno-
sis of PTSD, the current symptoms that characterize
this syndrome, risk factors for PTSD, and evidence
about the prevalence of this disorder in relation to spe-
cific traumas. It also summarizes the debate about the
expression of PTSD in children and other special pop-
ulations and discusses the ongoing controversies sur-
rounding this diagnosis. A special effort is made to
include mention of forensic issues relevant to the
diagnosis of PTSD.

History of the PTSD Diagnosis

PTSD was officially introduced into the mental health
nomenclature in 1980 with the publication of the
American Psychiatric Association’s Diagnostic and
Statistical Manual, third edition (DSM-III). The con-
cept of a cluster of symptoms that occur in response to
a particular stressor, however, has existed for centuries
and has been referred to by terms such as nerve-
trauma hypothesis, shell shock, and stress response
syndrome. In DSM-I, veterans of World War II and the
Korean War who continued to experience traumatic
symptoms were diagnosed as having gross stress
reactions. By DSM-II, in 1968, this term was replaced
with transient adjustment disorder of adult life. The
actual addition of the diagnosis of PTSD to the DSM-III
has been attributed to the political and social pressure
applied by advocates and psychiatrists after the
Vietnam War; although these individuals more specif-
ically lobbied for the inclusion of a DSM diagnosis of
post-Vietnam syndrome. However, the DSM-III Task
Force argued against including a diagnosis that was

tied to a specific political event, while they were
simultaneously persuaded by data showing that simi-
lar stress reactions occurred in victims exposed to
other traumatic stressors, including natural disasters,
rape, and/or confinement in a concentration camp.
The DSM-III Task Force thus decided that an individ-
ual suffering from PTSD must have been exposed to a
traumatic event, including but not necessarily restricted
to combat, that was outside the realm of ordinary
experience to meet the criteria for PTSD. Conse-
quently, PTSD and the recently included diagnosis of
acute stress disorder are distinctive in the DSM system
because, unlike the majority of DSM diagnoses, the
causal origin of these disorders is explicitly delineated
in the diagnostic criteria.

Current PTSD Diagnostic Criteria

The research related to the disorder was greatly inten-
sified after the inclusion of PTSD in the official
nomenclature of DSM-III, was instrumental in the
development of a variety of assessment tools geared
toward measuring trauma symptoms, and led to the
development of scholarly journals devoted to the topic
of trauma. These events, in turn, provided much of the
information to be considered by the task forces dedi-
cated to creating the DSM-III-R, which was published
in 1987; the DSM-IV, which was published in 1994;
and the DSM-IV-TR, which was published in 2000.
Considerable changes to the diagnostic criteria for
PTSD were introduced in these revisions. One striking
difference was in the nature of the trauma that had to
be experienced to receive this diagnosis. The trauma
criteria in DSM-IV-TR now specify that the affected
person had to experience, witness, or be confronted
with an event(s) that involved actual or threatened death,
serious injury, or a threat to the physical integrity of
self or others. The person also had to experience
intense fear, helplessness, and/or horror in response to
the traumatic event or events.

These changes have considerably broadened the
types of events that can be considered as precipitants
to PTSD since the traumatic event did not have to be
directly experienced by the individual with PTSD
symptoms or be highly unusual or statistically infre-
quent. Consequently, PTSD has now been claimed to
result after a variety of events, including a difficult
labor (even with a healthy baby), a miscarriage, watch-
ing a traumatic event on TV, the shock of receiving
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even inaccurate bad news from a doctor, learning that
one’s child has a chronic disease such as diabetes, and
completing work duties as a policeman or fireman. Of
particular relevance to forensic psychologists is the
determination that PTSD can also occur as a result of
automobile accidents or workplace injuries and even
in response to hearing sexual jokes or experiencing
verbal harassment. Compensation for traumatic symp-
toms resulting from these types of events is now rou-
tinely being sought through legal channels.

The symptom criteria for PTSD in DSM-IV-TR
were also changed. To receive the diagnosis, the trau-
matized person is now required to report at least one
reexperiencing symptom, three or more avoidant/
numbing symptoms, and two or more symptoms of
hyperarousal as a response to the traumatizing event.
Moreover, according to the DSM-IV-TR, the trauma-
tized individual has to experience these symptoms for
at least 1 month, which is considerably less than the 6
months required for the PTSD diagnosis as specified
in the DSM-III.

Another noteworthy addition is that PTSD is one of
the few DSM-IV-TR diagnoses in which malingering
is specifically identified as a necessary component of
the differential diagnosis. Malingering has been
defined as the intentional production of false or
grossly exaggerated symptoms, as a result of external
incentives. Therefore, clinicians assessing PTSD need
to be able to rule out malingering as a diagnosis when
financial remuneration and/or benefit eligibility are a
part of their patient’s clinical picture. For example,
more than 90% of veterans experiencing PTSD symp-
toms seek financial compensation for their emotional
distress. Determining which, if any, of these patients
are malingering is difficult because most PTSD symp-
toms are obtained by self-report measures and easily
feigned clinical interviews. Therefore, one of the
major problems with the diagnosis is that many PTSD
symptoms are nonspecific and subjective.

It is now recommended that symptom validity tests
be routinely included in PTSD assessment proce-
dures. Clinicians also need to be able to detect when a
patient has been coached to report particular symp-
toms (i.e., by his or her attorney or by a family mem-
ber), as malingering has been considered a threat to
the therapeutic alliance and has been shown to have a
significant negative economic impact. Detecting
malingering may require clinicians to collect accurate
historical records related to the trauma and to interview

other family members about the patient and his or her
symptoms. Clinicians may also need to ask for spe-
cific examples of reported symptoms, look for incon-
sistencies in the self-report, and obtain physiological
measures of responses to trauma-related versus neu-
tral stimuli, if possible. Efforts should also be made to
determine how to best manage and/or treat patients
who have, or are thought to have, exaggerated or
feigned their PTSD symptoms, as this may be a rela-
tively common event in some settings.

Prevalence of PTSD

The DSM-IV-TR indicates that the lifetime prevalence
for PTSD is approximately 8% in the population of
U.S. adults. Women are at significantly greater risk of
developing PTSD than are men. However, estimates
of the rates of the disorder in at-risk or high-risk pop-
ulations have varied substantially. For example,
among the survivors of the Oklahoma City bombing,
only about 35% developed PTSD. There is also evi-
dence that the prevalence of PTSD has been increas-
ing across cultures, perhaps as a consequence of the
broadened criteria for what constitutes a significant
trauma. Since only a small number of individuals 
who experience trauma go on to develop PTSD,
researchers have concentrated on delineating risk fac-
tors for developing the disorder. These include lower
intelligence, experiences of childhood trauma and
interpersonal violence, having a psychiatric diagnosis
prior to experiencing the trauma, dissociation in the
weeks following the event, use of avoidance rather
than problem-focused coping strategies, a poor social
support network, and perhaps having a genetic vulner-
ability to strong physiological reactions to stress. The
national comorbidity study also identified a number of
consequences associated with a diagnosis of PTSD.
These included increased risk of developing other
psychiatric disorders, committing suicide, failing
school, experiencing a teenage pregnancy or marital
difficulties, and having an unstable work history.

Issues Related to Diagnosing PTSD in
Children and Other Special Populations

Diagnosing PTSD is especially difficult in children
because they may not have experienced significant
distress at the time of the event (i.e., in some cases of
childhood sexual abuse). They may also have limited
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verbal abilities, especially when they are very young,
and may have little insight about their thoughts and
feelings to offer the clinician. Children may also have
a different symptom pattern that is not well repre-
sented by the adult criteria for PTSD. For example, it
has been suggested that children may have longer
durations of avoidance and fewer symptoms of reex-
periencing (e.g., visual flashbacks) than adults have.
Children may also be more likely than adults to mask
their feelings of fear, helplessness, or horror with
rage, hostility, refusal to go to school, and behavioral
outbursts that may be more suggestive of conduct 
disorder than PTSD. Children may also report more
concentration difficulties and cognitive changes post-
trauma than adults do. Finally, some studies have
shown that there are large numbers of children who
have been exposed to a severe discrete trauma who
fail to meet the full criteria for PTSD as specified for
adults; yet these reactions were of sufficient severity
to create a functional impairment for the child. Taken
as a whole, these findings have led researchers, such
as Michael Scheeringa and colleagues, to delineate an
alternative set of criteria for PTSD that can be used
with infants and very young children. The efficacy of
these criteria is currently being considered.

Diagnosing PTSD in individuals who have suffered
a traumatic brain injury is also controversial. Specifi-
cally, it has been questioned whether a person who has
posttrauma amnesia for the traumatic event can
receive a diagnosis of PTSD since these individuals
also have no recollection of feeling helpless, fearful,
or horrified in response to the trauma.

The symptom pattern of PTSD may also be differ-
ent and more complex in individuals who have expe-
rienced a chronic stressor (such as childhood physical
or sexual abuse or kidnapping and torture) as opposed
to those who have experienced a discrete stressor.
Some have argued that complex PTSD is better
described by the International Classification of
Diseases, 10th revision (ICD–10) diagnosis of endur-
ing personality change after catastrophic experience
than by the symptom pattern detailed for PTSD.

PTSD: Current Controversies

Many controversies currently surround the diagnosis
of PTSD. As stated previously, there are differences of
opinion about which types of trauma should be consid-
ered as significant enough to generate symptoms 
of PTSD. There is also debate about the number of
symptoms needed for the diagnosis, with some experts

arguing that significant impairment can still occur in
individuals who fail to qualify fully for the diagnosis.
Moreover, PTSD has been shown to have high rates of
comorbidity with other diagnoses such as major
depressive disorder, alcohol dependence, and other
anxiety disorders. These may be due to the high degree
of symptom overlap between PTSD and other disor-
ders. For example, PTSD and depression share symp-
toms of insomnia, impaired concentration, social
withdrawal, and diminished interest in or satisfaction
from previously pleasurable activities. Similarly,
PTSD and generalized anxiety disorder share symp-
toms of irritability, hypervigilance, exaggerated startle
response, impaired concentration, insomnia, and auto-
nomic hyperarousal. Thus, the degree to which there is
an identifiable stress reaction has been questioned, and
debate continues about how to differentiate a normal
reaction to a horrific event from an abnormal reaction
to a horrific event, such that it would constitute a psy-
chological disorder. Additionally, PTSD is theorized to
have a dose-response relationship with experienced
trauma, such that more severe stressors are thought to
be associated with worse symptoms and a greater like-
lihood of receiving the diagnosis of PTSD. While
some researchers have found evidence in support of
this relationship, data from other studies have failed to
establish a linear relationship between the severity of
the trauma experienced and the likelihood of experi-
encing PTSD symptoms.

The development of a theoretical model for what
causes PTSD to occur in some but not all individuals
has also engendered debate, as the prevalence of PTSD
is rather rare (between 1% and 8% of the general pop-
ulation) relative to the number of Americans known to
have been exposed to a sufficiently severe and poten-
tially traumatizing stressor (estimates suggest 66% or
more of the general population). These findings have
led researchers to conclude that trauma is necessary
but not sufficient to cause PTSD and that the person’s
subjective experience of and attributions about the
trauma may be as important as the event itself.

Another controversy that surrounds the diagnosis
of PTSD has focused on the validity of recovered
memories of trauma. For example, if recovered mem-
ories of childhood sexual abuse are not accurate, then
can they cause PTSD? Additionally, studies have
shown that trauma memories change across time, are
dynamic rather than static, and are related to a per-
son’s current clinical state.

Last, further concern has been generated with
regard to the efficacy of using early psychological
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interventions to promote recovery from posttraumatic
stress. Data have accumulated that suggest that rou-
tine, one-shot psychological debriefing after trauma
may not augment the recovery process and, in some
cases, may actually impede it. Therefore, controversy
about what constitutes a best-practice prevention
effort for PTSD is ongoing.

Jennifer Langhinrichsen-Rohling and 
Martin Langhinrichsen-Rohling
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PRESENCE OF COUNSEL SAFEGUARD

AND EYEWITNESS IDENTIFICATION

The presence-of-counsel safeguard, provided by the
Sixth Amendment of the United States Constitution,
guarantees every defendant the right to an attorney
both at trial and during pretrial proceedings, including
live, postindictment lineups. The presence of an attor-
ney at live, postindictment lineups serves to protect
defendants from erroneous convictions resulting from
mistaken eyewitness identifications by allowing attor-
neys to attend pretrial identifications, advise their client
of their legal rights and obligations, oppose the use of
suggestive lineup procedures, and observe and record

any suggestive procedures used during the identifica-
tion test. Research has examined attorney behavior to
determine the effectiveness of this safeguard.

The effectiveness of the presence-of-counsel safe-
guard rests on several psychological assumptions about
attorney behavior. Specifically, for the presence-of-
counsel safeguard to be effective, attorneys must be
knowledgeable about factors that influence lineup
suggestiveness and be able to recognize these factors
when present in an identification test. Furthermore,
this safeguard is effective only if attorneys attend their
clients’ lineups and document any suggestive factors
to support a motion to suppress the identification evi-
dence or challenge the identification through cross-
examination at trial.

How effective is the presence-of-counsel safeguard?
Although a number of studies have examined attorney
knowledge and opinions of the factors influencing
eyewitness memory and identification accuracy, to
date, only one study has examined attorney sensitivity
to factors present in lineups and known to influence
eyewitness identification accuracy.

Veronica Stinson and colleagues assessed attorney
sensitivity to lineup suggestiveness by creating a
videotaped lineup wherein aspects of the lineup
known to produce higher rates of false identifications
were manipulated. These lineup features included the
individuals presented along with the suspect, called
foils (biased vs. unbiased); the instructions given to
the eyewitness (biased vs. unbiased); and the presen-
tation of the lineup members (simultaneous vs.
sequential). Prior to viewing one version of the video-
taped lineup, attorneys were instructed to assume that
the suspect in the videotaped lineup was their client,
and they were provided with a photograph of the per-
son suspected of the crime along with a written
description of the eyewitness’s memory of the event
and of the perpetrator. After viewing the lineup, attor-
neys evaluated the suggestiveness and fairness of the
overall lineup procedure and of the foils, instructions,
and presentation of the lineup. Attorneys were also
asked to indicate the likelihood that they would file a
motion to have the identification suppressed at trial.

The results indicated that attorneys are effective in
safeguarding their clients from foil-biased lineup pro-
cedures. Attorneys, however, may not fully safeguard
their clients from instruction-biased lineup procedures.
Although attorneys appeared to be sensitive to the
harmful effects of instruction bias and to recognize
biased instructions in a lineup procedure, they did not
believe that biased instructions reduced the fairness of
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the lineup. Furthermore, attorneys reported that they
would be unlikely to file a motion with the court to
suppress the identification when the lineup instructions
are biased. Research, however, has shown that judges
are more likely to grant a motion to suppress an iden-
tification when the lineup instructions are biased than
when they are unbiased. Finally, attorneys lacked
knowledge regarding the beneficial effects of sequen-
tially presented lineups, suggesting that they are
unable to effectively safeguard their clients from 
presentation-biased lineup procedures.

Although this study would suggest that attorneys
are somewhat sensitive to factors influencing lineup
suggestiveness, the presence-of-counsel safeguard is
effective only if attorneys are actually present at their
client’s postindictment lineups. Surveys of attorneys
and police officers, however, suggest that defense
attorneys are rarely present at the construction or pre-
sentation of their clients’ identification tests. Thus, the
effectiveness of the presence-of-counsel safeguard
may be limited not only by attorney knowledge of and
sensitivity to factors influencing lineup suggestive-
ness but also by the absence of attorneys at their clients’
lineups.

Jennifer L. Devenport
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PRESENTENCE EVALUATIONS

Presentence evaluations are those assessments con-
ducted prior to the sentencing stage of proceedings to
assist the court in making an appropriate disposition.
Individual differences in crimes, criminals, and cir-
cumstances justify the need for personalized sen-
tences in each case. Mental health professionals,
probation officers, and social workers are among
those in the forensic field called on to conduct these
assessments. This entry explores the importance of
presentence assessments, the content of such assess-
ments, and standards of practice in completing high-
quality assessments.

Historically, the goals of punishment were retribu-
tion, incapacitation, and general deterrence. These
objectives do not require in-depth knowledge of the
offender. However, with the aims of reform and reha-
bilitation came a need for further information regard-
ing the offender prior to imposing a sentence. Indeed,
some scholars have suggested that the sentencing
decision may be the most important decision made
about a defendant in the entire court process. It is now
common practice for the court to order the completion
of a presentence report to assist the court in making an
appropriate disposition. Probation officers are fre-
quently involved in the preparation of these reports;
however, if mental health issues arise, the mental
health professional may be called on to complete an
assessment at this stage. The ordering of such evalua-
tions varies in different jurisdictions, and consistent
criteria do not exist. Some information suggests that
judicial decisions to order assessments at this stage
may be influenced by the judge’s commitment to
rehabilitation or retribution.

Specific requests made by the court will dictate the
focus of these evaluations, and the content of reports
will vary depending on the needs of the court as well
as of practitioner called on to conduct the evaluation.
The specific role of the mental health professional
will be in providing information relating to culpabil-
ity, which would include aggravating and mitigating
factors in offending; risk assessment, such as risk
management strategies; and mental status and treata-
bility assessments, including identifying specific and
appropriate treatment needs of the offender and an
evaluation of the treatability of the offender. Indeed,
judges have requested that the examiner inform the
court why a particular recommendation is needed,
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what form it should take, and what impact it is likely
to have on the offender.

When mental health professionals are called on to
conduct an assessment of the accused at this stage of
proceedings, the report is likely to follow a fairly stan-
dard format that typically includes a review of the 
following: (a) personal and family data, including
information regarding the offender’s childhood,
school, employment, relationships, substance use, and
mental and physical health; (b) offense information,
which moves beyond a simple recounting of events to
include motivation for the offense and the defendant’s
attitude toward the offense; (c) a review of criminal
history, including juvenile adjudications, past
response to corrections, and criminal behaviors not
resulting in arrest; (d) an evaluation of the accused,
which may include the results of testing as well as a
current mental status assessment; (e) a risk assess-
ment; and (f) conclusions including recommendations
and risk management strategies.

There has been relatively little research on judge’s
views of presentence reports. That research that has
been conducted appears to have asked the question gen-
erally instead of focusing on specific reports. Although
responses have been favorable in many cases, those
criticisms that do exist focus on the unrealistic recom-
mendations made and the jargon used in reports.
Indeed, research suggests the need to tie the content of
the report to its purpose—that is, to concentrate on
issues relevant to understanding the offending behavior
and considering constructive responses to it. In doing
so, the examiner should also consider the seriousness of
the offense, as this has been a criticism of past reports.
Furthermore, reports should make use of appropriate
language free from jargon, prejudicial or stereotypical
language, and spelling and grammatical errors. In addi-
tion, standards of practice would require providing
thorough but concise information in a logical format
and presenting information from a variety of sources
including, but not limited to, a file review of police
records, court transcripts, and criminal record; an inter-
view with the offender, including testing information;
and interviews with collateral sources, such as family
members, spouses, employers, and other relevant com-
munity contacts. Additionally, the offender may be
asked to sign release forms so that records may be
obtained from various community agencies with which
the accused has had prior contact, including hospital
and community mental health centers, substance abuse
treatment programs, and community corrections.

Despite some criticism, presentence evaluations 
or the recommendations such assessments provide
appear to play a prominent role in sentencing deci-
sions. As such, providing reports of consistent quality
is of paramount importance because failure to do so
may contribute to inequality in outcomes. There is a
need for further research to examine the quality of
these assessments and the impact they have in sen-
tencing offenders. Such information will assist the
examiner in providing evaluations of the highest qual-
ity and help ensure that these evaluations meet the
needs of the court.

Karen E. Whittemore
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PRETRIAL PUBLICITY, 
IMPACT ON JURIES

When a trial is deemed newsworthy by the press, it is
likely that information about the nature of the allega-
tions, the character of the defendant, or other case-
relevant information is reported in the media.
Although the First Amendment to the Constitution
guarantees the right to free speech and a free press,
there is concern among the courts and scholars that
providing information about a case to potential jury
members before a trial may bias the jury pool by cre-
ating negative perceptions of the defendant and
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entrenching jurors’ opinions about the defendant’s
guilt before they hear the evidence that is introduced
at trial. Empirical research suggests that exposure to
pretrial publicity causes jurors to be more conviction
prone, especially when the publicity is designed to
elicit an emotional response rather than present facts.
Results from trial simulation studies suggest that tra-
ditional remedies for the negative influence of pretrial
publicity on juror decisions, including voir dire, judi-
cial instruction, and continuances, may not be effec-
tive in eliminating bias.

Effects of Pretrial Publicity 
on Juror Decisions

Some of the information provided to the general pub-
lic, such as comments on the defendant’s character,
discussion of a defendant’s prior criminal record, or
presentation of evidence against the defendant (e.g., a
confession made by the defendant), may create bias in
a potential jury member and prevent him or her from
hearing the case fairly. In fact, some of the evidence
that the media report pretrial may be ruled inadmissi-
ble at trial. A community member exposed to inadmis-
sible evidence via pretrial publicity (PTP) may be
unable to put aside or ignore the prohibited informa-
tion if he or she is chosen to serve as a juror for the
case. These kinds of biases violate the defendant’s
Sixth Amendment right to a fair and impartial jury.

Researchers have typically examined the effects of
PTP through field studies and experimental studies. In
field studies, PTP is assessed by surveying commu-
nity members from the venue in which a case will be
tried regarding the extent of their exposure to media
regarding the case, the information they know or
remember about the case, and their perceptions of the
defendant’s guilt. Similar information is obtained
from community members in other venues to which
the case may be moved, generally locations in which
the media coverage of the case was less or nonexis-
tent. Knowing this information, researchers can com-
pare both the amount of PTP and the perceived guilt
of the defendant between the different venues. The
relationship between PTP exposure (as reported by
the community members) and pretrial judgments of
the defendant’s guilt can also be examined. In general,
field studies have shown that community members
who reside in the venue in which the trial is to be held
and therefore have received the most PTP exposure
possess significantly more biased attitudes against the

defendant than community members in remote
venues. Field studies have the benefit of studying PTP
in naturally occurring environments; however, this
method also has its shortcomings. Field studies cannot
estimate the effects of PTP after the presentation of
evidence, its processing, and deliberation with other
jurors. Experimental methods are needed to make
such assessments.

As opposed to field studies, experimental studies
are typically conducted in a laboratory in which the
nature and extent of PTP are manipulated while hold-
ing other variables constant. Typically, after exposure
to PTP, participants watch a trial stimulus and are
asked to judge the guilt of the defendant, either on
their own or after deliberation with other mock jurors.
The effects of varying levels of PTP on verdict
choices are examined. The primary advantage of
experimental methods is the ability to make causal
conclusions about the effects observed. However,
experimental studies have often used relatively artifi-
cial PTP exposure, as well as undergraduate college
students as participants, and therefore have been crit-
icized for their low ecological validity.

In general, experimental research indicates that
PTP negatively influences perceptions of the defen-
dant; as more pieces of prejudicial information are
presented pretrial, jurors’ pretrial perceptions of the
defendant become more negative. The prejudicial
impact of the PTP persists even after jurors hear trial
evidence. Mock jurors who are presented with nega-
tive PTP are more likely to find the defendant guilty
than jurors who are not presented information pretrial.
The prejudicial effect of PTP has been found in both
criminal and civil cases and is greater when the PTP
is emotionally based (e.g., graphic details of a brutal
rape) rather than factual (e.g., details of the defen-
dant’s past criminal history). Furthermore, research
indicates that even publicity that is topically, but not
directly, related to a case (known as general PTP) can
influence jurors’ evaluations of trial evidence as well
as their verdict choices.

Potential Remedies for 
Prejudicial Effects of PTP

The American Bar Association recognized the harm
that prejudicial PTP can cause and has suggested a
number of methods to counteract its effects, including
voir dire, judicial instruction, continuance, and
change of venue. Unfortunately, research has failed to
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show that most of these methods successfully
decrease the effects of PTP on juror judgments.

One of the most common methods used to combat
PTP effects is voir dire. During voir dire, attorneys
and/or judges question potential jurors about biases they
may hold that would prevent them from hearing the case
fairly. When PTP is a concern, the judge has the option
to extend voir dire questioning to uncover any juror bias
that may be the result of exposure to PTP. Empirical
research, however, has identified several issues concern-
ing voir dire that prevent its effectiveness. Research has
shown that attorneys’ ability to uncover general juror
bias is limited. It may be difficult to identify biased
jurors in part because attorneys must rely on jurors to
self-report their bias, and jurors may lack the ability to
recognize the factors that influence their decision mak-
ing, including exposure to PTP. Exacerbating the prob-
lem of self-report is jurors’ motivation to answer voir
dire questions in socially desirable ways, feeling a
responsibility to the court to remain unbiased. Although
it is possible that voir dire may be a vehicle for encour-
aging jurors to set aside their biases, research thus far
has failed to show its effectiveness in reducing the bias
produced by PTP exposure.

Another potential remedy for PTP effects is judi-
cial instruction to jurors about their duty to avoid
being influenced by PTP. The instructions emphasize
the importance of disregarding previously heard infor-
mation about the case and relying solely on the infor-
mation presented during the trial. Although research
has shown that jurors generally do not follow judicial
instructions to disregard information, these instruc-
tions have been found to be more effective when
paired with a rationale for why the information should
be disregarded. Early research found support for judi-
cial instructions as a remedy for PTP; however, the
methodologies of these early studies have been criti-
cized. Methodologically sound research is yet to pro-
vide support for the usefulness of these instructions.

Continuance—delaying the start of a trial—has
been used as a remedy to PTP, with the hope that the
effects of PTP will decrease as time passes since the
last exposure to the prejudicial media. Research on
continuance is limited, but some studies have indi-
cated that the passage of time can decrease the effects
of factual PTP but not emotional PTP. A meta-analysis,
however, suggests that longer delays between PTP
and a trial can actually increase PTP effects. These
findings may be due to a sleeper effect—the tendency
of unreliable information to become more influential

over time because the information becomes detached
from the unreliable source in memory. Similarly,
information presented in PTP may be difficult to 
disregard even when jurors are instructed to do so,
because the information becomes separated from its
source over time, making it impossible for jurors to
identify which information in memory came from the
trial evidence and which information came from PTP.

Finally, a trial may be moved from one venue to
another that is less saturated by PTP in an attempt to
minimize the effects of PTP on juror judgments.
Empirical research shows that a change of venue is the
most effective way to remedy PTP effects, as studies
have found that jurors in areas more heavily saturated
by PTP are more biased in support of the prosecution
and against the defendant than jurors in areas less sat-
urated by PTP. It has been argued that in extremely
high-profile cases, finding a venue where potential
jurors have not been tainted by PTP is impossible.
However, content analyses of actual media coverage
have shown that even in highly publicized cases such
as the Oklahoma City bombing, alternative venues
with little, or at least reduced, PTP can be found.
Thus, even if a change of venue cannot eliminate PTP
effects, it may be able to reduce them.

Psychological Consultation 
in PTP Cases

When a defendant believes that community members
have been exposed to a significant amount of PTP con-
cerning the case, his or her counsel may file a motion to
seek remedies to counteract the bias that may result
from the prejudicial information. When such motions
are filed, either side may call an expert who may provide
testimony to the judge making determinations about
whether to implement any remedies, such as expanded
voir dire or a change of venue. The expert may testify
about experimental psychological research on PTP,
including the negative impact it has on jurors’ percep-
tions of the defendant and on verdict decisions. The
expert may make comparisons between the types of
PTP used in research and the types of publicity that have
been released in the current case. The expert may also
testify about experimental research testing the effective-
ness of the suggested remedies. Although research indi-
cates that most traditional remedies besides change of
venue are ineffective, judges themselves report a strong
belief in the effectiveness of remedies such as extended
voir dire and judicial instruction.
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Additionally, when experts are testifying in a
change-of-venue hearing, they may provide the court
with data they have collected to assess the level of
prejudice in that particular case by comparing the
responses from community members in the current
venue with community members’ reports of bias in
alternative venues. The expert may present differences
in the amount of PTP exposure reported by commu-
nity members, their level of knowledge about case
facts, and their perceptions of the defendant’s charac-
ter and likelihood of guilt as a function of the commu-
nity in which the respondents live. Additionally, the
expert may present results from content analyses of
the quantity and quality of PTP in the current venue as
well as possible alternative venues. The expert may
then testify about differences in media exposure between
the communities, including the number of articles
reporting on the case, the types of prejudicial informa-
tion divulged, and the amount of emotional PTP in
each of the venues.

PTP continues to be a concern to defendants, the
courts, and researchers. Research has consistently
demonstrated that exposure to negative information
about the defendant pretrial affects jurors’ perceptions
of the defendant, that these negative perceptions 
persist even after trial evidence is presented, and 
that these perceptions have been shown to influence
jurors’ verdict decisions. Additionally, many of the
most commonly implemented remedies to counteract
PTP have proved to be ineffective when empirically
tested. Of the remedies, change of venue seems to be
the best method for reducing the negative effects of
PTP. Expert testimony addressing these research find-
ings as well as results from surveys assessing the com-
munities’ level of prejudice against the defendant may
assist the courts in their quest to provide the defendant
with a fair and impartial jury.

Sarah Greathouse, Julia C. Busso,
and Margaret Bull Kovera
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PRISON OVERCROWDING

With well over 2 million individuals confined in jails
and prisons in the United States, it is easy to under-
stand why the federal prison system and 24 state
prison systems were above their rated capacity at the
end of 2004. The data supplied by the Bureau of
Justice Statistics revealed that the federal prison sys-
tem had the highest rate of overcrowding in 2004
(140%), but this was only because states such as
Alabama, California, Delaware, and Illinois housed a
significant portion of their inmate populations in pri-
vate and contract facilities. Local and county jails held
747,529 offenders in mid-2005, which represents
approximately one third of the incarcerated popula-
tion. These facilities were at 95% capacity, although
this figure is deceptive because research indicates that
smaller jails often operate well below their rated
capacity, whereas larger metropolitan jails often oper-
ate well above their rated capacity.

Prison overcrowding is of particular interest in the
United States, in part because of the number of people
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who are confined in American jails and prisons and in
part because of several well-known court cases in
which states have been ordered to improve the condi-
tions of confinement to include alleviating overcrowd-
ing. However, prison overcrowding is neither a
particularly new nor an exclusively American prob-
lem. With the advent of the prisoners’ rights move-
ment in the early 1970s, prison conditions have come
under increased scrutiny. One such area of increased
scrutiny is the degree to which the inmate population
exceeds the rated capacity of the institution in which
it is housed. Furthermore, concerns about prison over-
crowding extend beyond the borders of the United
States. Canada, Great Britain, and the Scandinavian
countries have recently raised concerns about prison
overcrowding, and many nations in Africa, Asia, and
South America have prisons that are more crowded
than those in the United States.

Measurement

Prison overcrowding has traditionally been defined
by density (i.e., the proportion of inmates to rated
capacity of an institution; the ratio of single cells to
multiple-person cells). A distinction can be drawn,
however, between overcrowding and density. Whereas
overcrowding is a psychological condition based on a
perception of limited space by an incarcerated indi-
vidual, density is a physical condition, such as the
ratio of inmates to available space in an institution.
There are two forms of density: spatial density and
social density. Spatial density, the measure most often
used in prison-overcrowding research, is normally
calculated as the proportion of inmates in an institu-
tion or prison system to the available space as estab-
lished by the rated capacity of the institution or
system. Prison and jail officials often consider their
institutions overcrowded when they exceed 80% of
the rated capacity. Social density, on the other hand, is
measured by the amount of double and triple bunking
found in a correctional institution. Research indicates
that inmate health problems and violence may rise as
social density increases.

Causes

The overriding cause of prison overcrowding is fairly
obvious: The number of inmates exceeds the spatial
and social capacity of correctional institutions and

prison systems to house these inmates. On the other
hand, the underlying cause of this surplus of inmates
is less apparent. Several sets of factors appear to have
contributed to the growth of jail and prison popula-
tions in the United States and other parts of the world.
One important factor, at least in the United States, is a
punitive public. Many people in the United States
want to see those who violate society’s rules punished
for their actions. Politicians frequently comply with the
public’s demand for greater punishment because they
do not want to appear weak on crime. Accordingly,
they introduce legislation that provides for mandatory,
determinate, or longer sentences; reduces good-
conduct time credit; and restricts or eliminates early-
release programs such as parole.

In addition to the legislative response of politicians
and policymakers to a punitive public, there are several
other factors that may contribute to prison overcrowd-
ing. Drug use is instrumental in a quarter to a third of
all new jail and prison admissions and is the leading
cause of parole and conditional release violation. As
such, drugs are both directly and indirectly (harsher
sentences for drug offenses) linked to prison over-
crowding. Demographic changes contribute to prison
overcrowding, as exemplified by the crime explosion
of the mid-1960s when the baby boomers were in the
age range most conducive to crime (late teens to mid-
20s). Over time, prisons age and become less efficient;
some may even be closed. This places an increased
burden on existing facilities and adds to the growing
overcrowding problem. With advances in technology,
law enforcement may become more efficient, which
could potentially increase the jail and prison popula-
tions and contribute to prison overcrowding.

Consequences

The most frequently mentioned consequence of prison
overcrowding is aggression. Early research on over-
crowding in rodents indicated that mice and rats
raised in a crowded environment were more violent,
stressed, and diseased than mice and rats raised in an
uncrowded environment. Studies conducted on prison
overcrowding, however, have yielded mixed results.
In some studies, prison overcrowding has been found
to correspond to an increase in future disciplinary
problems, particularly aggression. In other studies,
prison overcrowding has failed to correlate with
aggressive and nonaggressive disciplinary problems.
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In still other studies, prison overcrowding is associ-
ated with a noticeable decline in future aggressive and
nonaggressive disciplinary problems.

There are several possible explanations for these
inconclusive and sometimes anomalous findings.
First, because younger individuals often have trouble
avoiding getting disciplinary reports in prison, it is
possible that changes in the age structure of the prison
or the practice of housing older and younger prisoners
in separate facilities could influence the results of
overcrowding research. Second, most of these studies
overlook the positive or ameliorative effects that may
reduce the negative impact of prison overcrowding.
When researchers examine the effect of educational,
occupational, and psychological programming on
prison-based aggression, they frequently find that
these positive pursuits can have a calming effect. Both
these factors, age and positive influences, suggest that
a systems approach should guide research on prison
overcrowding.

Aggression and disciplinary problems may be the
principal outcome measures used in research on prison
overcrowding, but they are not the only possible con-
sequences of overcrowding. Additional consequences
of prison overcrowding include reduced recreation
time for prisoners, decreased access to health and men-
tal health care, poor staff morale, increased facility
maintenance costs, diminished institution security,
and fewer opportunities for inmates to learn trades and
attend school. These consequences, as well as the pos-
sibility of a rise in future aggression, illustrate the
importance of finding a solution to the problem of
overcrowding. A solution may not be immediately
forthcoming, but by paying close attention to the sys-
temic nature of prison overcrowding a solution, or
combination of solutions, may well be found.

Solutions

Potential solutions to the problem of prison overcrowd-
ing can be divided into three general categories: admin-
istrative responses, front-end strategies, and back-end
strategies. The most common administrative response
is to build more prisons, although this is an expensive
proposition that may fail to produce its desired effect.
Prison construction will have little impact on prison
overcrowding if the problem resides with the jail and its
inability to manage pretrial and short-sentence inmates.
Other administrative responses that could potentially
offer a solution to the overcrowding problem include

converting existing prison and nonprison facilities into
inmate housing units, double and triple bunking, trans-
ferring inmates to private or contract facilities, and
achieving greater multiagency communication and
cooperation.

Front-end strategies are designed to manage prison
overcrowding by reducing the number of new inmates
entering the prison system. One of the most obvious
front-end strategies is to prevent crime before it
occurs. Even when crime does occur, incarceration
may not always be the best option. Diversion pro-
grams that call on the individual to perform commu-
nity service and the use of special drug and mental
health courts can relieve overcrowding by diverting
individuals who commit nuisance and petty crimes
away from the prison system and into programs tai-
lored to their individual needs. House arrest, intensive
probation supervision, and drug surveillance in lieu of
incarceration are additional ways to manage first-time
offenders convicted of nonviolent crimes without
resorting to incarceration and adding to the already
burgeoning correctional rolls.

Back-end strategies help reduce prison overcrowd-
ing by releasing individuals from prison months 
or even years before their statutory release dates.
Releasing inmates to halfway houses 6 to 12 months
before their scheduled release can help ease prison
overcrowding while maintaining some modicum of
supervision over the inmate. If an individual does well
in the halfway house, then the next logical step would
be home confinement with monitoring provided by an
electronic bracelet or similar surveillance device.
Early release through parole is another back-end strat-
egy capable of alleviating prison overcrowding.
Allowing incarcerated offenders to earn good-time
credit every month for good behavior, which would
then move the offender’s release date up, is another
example of how prison overcrowding can be reduced
with a back-end strategy.

Future Research

Prison overcrowding research, practice, and policy
could benefit from a number of alterations in how the
field is conceptualized and studied. First, several
researchers have recommended a systems approach to
research on prison overcrowding. A systems approach
would show that new prison construction may not
always be the solution to prison overcrowding. Not
only is new prison construction expensive, but it also
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fails to address issues such as pertinent overcrowded
jails, excessive sentences, and distinguishing between
those who require incarceration and those who can be
managed in a less restrictive environment. The systems
approach also suggests that resolving prison over-
crowding will require cooperation and to some extent
integration of the three primary approaches to reducing
prison overcrowding: namely, administrative responses,
front-end strategies, and back-end strategies.

Much of the research on prison overcrowding has
taken a molar approach to the problem of overcrowd-
ing by using aggregate data from prisons or entire
prison systems. Although this has shed light on the
causes and consequences of prison overcrowding and
pointed out possible solutions, it also has limitations.
In recent years, researchers have called for more
research on individual-level factors that may moderate
the consequences of overcrowding. The few studies
that have been conducted on this issue have produced
potentially important findings, such as the fact that
some white inmates, particularly those who were
raised in rural areas, are more likely to perceive prison
conditions as overcrowded than black inmates, who
are often raised in more crowded urban environments.
Another interesting line of research suggests that indi-
viduals who interpret or misinterpret behavior as
aggressive are more likely to perceive the prison envi-
ronment as overcrowded.

Adopting a systems approach to research on prison
overcrowding and including individual-level modera-
tor variables in the analysis may enable us to better
understand prison overcrowding and its effect on the
inmates and staff who live and work in correctional
institutions and attain a firmer grasp of how over-
crowding can be effectively managed in the correc-
tional environment.

Glenn D. Walters

See also Drug Courts; Public Opinion About Sentencing and
Incarceration
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PROBATION DECISIONS

Probation officers’ decisions affect the legal experi-
ences and case outcomes of a substantial number of
defendants and offenders. Probation officers exercise
discretion and use subjective judgments and standard-
ized assessment tools in making decisions that influ-
ence the dispositions of criminal cases and offenders’
progress under community supervision. Probation
officers serve the court by providing judges with
information, protect the community by enforcing the
conditions of probation, and assist offenders to reinte-
grate into the community by brokering services and
other resources. Probation officers make decisions at
the pretrial, presentence, and postsentence stages of
the criminal justice process.

Pretrial Decisions

At the pretrial level, probation officers evaluate
defendants for release on bail or pretrial supervision,
which allows them to remain free while their case is
pending. The evaluation process focuses on defen-
dants’ risk of flight and their likelihood of continuing
their criminal activity. Probation officers collect
information on a variety of factors that are related to
offenders’ ties to the community and their propensity
to continue their criminal activity. Officers use inter-
viewing techniques and data collection forms as the
basis for their judgments. They must decide whether
to recommend pretrial release and, if so, whether to
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recommend a bail amount or conditions of pretrial
supervision, including curfews, home confinement,
and drug testing. They also must decide what consti-
tutes an infraction or violation of those conditions
and how to respond to the infraction—for example,
asking the judge to issue a warrant for a person’s
arrest and ordering that the person be detained in jail
until the case is heard in court.

Presentence Decisions

When the case proceeds to the trial or plea bargaining
stage, probation officers help judges render sentences
through presentence investigation (PSI) reports.
Judges order presentence investigations, mostly in
felony cases, to obtain background information that
will guide them in imposing the most appropriate
sanction. In particular, PSIs assist judges in ascertain-
ing whether prison is an appropriate sentence in light
of the crime and the offender’s criminal and social his-
tory. Information in a PSI places the offense in a larger
context that informs the judge in determining whether
probation is a sufficiently punitive and fitting alterna-
tive to incarceration.

To obtain information for PSIs, probation officers
interview offenders; review their criminal, educa-
tional, and military records; and contact family mem-
bers and others who know important details about the
offender’s life. The PSI report presents the judge with
the offender’s comprehensive social, criminological,
and psychological profile. The report covers the
offender’s history of treatment for medical, psychi-
atric, and substance use disorders as well as the cir-
cumstances of the offense. In addition, it covers his or
her social and family relationships, present living con-
ditions, and financial and housing status.

The PSI report also describes the resources available
to help people who might be sentenced to probation and
contains specific sentencing recommendations, if
requested by the court or required by the statute. A pro-
bation officer can present his or her opinions regarding
the offender’s motivation and readiness to change and
the circumstances surrounding the offender’s criminal
involvement. The PSI formulates an appropriate super-
vision or treatment plan, and if the person is sentenced
to prison, it helps prison administrators decide whether
the person should be placed in a minimum-, medium-,
or maximum-security facility. Probation officers exer-
cise discretion when conducting a PSI, deciding what
questions to ask, how to ask the questions, what details
to include in or exclude from the report, and whether

the offender will be better served by probation or
imprisonment.

Probation officers display their own particular
styles in the PSI information-gathering process. 
For example, the officer whose style reflects a social
work orientation might focus on psychological data,
whereas the officer oriented toward rule enforcement
might focus on the offender’s criminal record and cur-
rent charges. Individual differences among officers
and variations in department standards produce wide
disparities in the manner in which presentence inves-
tigations are prepared by officers and used by judges.

Postconviction Decisions

Probation requires offenders to be supervised in the
community under conditions of release. All probation-
ers are subject to statutorily mandated or standard
conditions of release, such as reporting to their proba-
tion officer and getting permission from the sentenc-
ing judge to leave the jurisdiction. They also are
prohibited from owning a gun. An arrest on probation
constitutes a violation that could result in a prison sen-
tence. The special conditions of probation can be
punitive (paying restitution) or rehabilitative (attend-
ing drug treatment) and are designed to respond to the
particular facts of the case or needs of the offender.
Probation officers are responsible for enforcing the
conditions of probation and reporting to the court vio-
lations of probation.

Shortly after an offender is sentenced to probation,
probation officers conduct an intake interview to
assess an offender’s risk and needs. Risk assessment
strategies evaluate the likelihood that an offender will
be rearrested while on probation, whereas need assess-
ment strategies evaluate offenders’ problems and needs
for services in areas such as addiction, mental health,
and employment. Probation officers use case classifi-
cation tools that structure their decisions about case
management strategies. These tools contain static (age,
instant offense, and number of previous convictions)
and dynamic (employment, educational level, and sub-
stance use disorders) factors. The most common tool,
the Level of Service Inventory–Revised, examines
both dynamic and static variables to classify cases for
supervision and services.

In the intake assessment process, probation officers
must determine the degree to which offenders are
likely to recidivate and identify which members of
their caseloads pose a threat to public safety. Based on
this determination, officers devise and implement a
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supervision strategy that monitors probationers at a
level commensurate with their likelihood of future
criminal activity. The officer’s duty as a control agent
is to ensure that the conditions of probation are fully
satisfied, investigate reports or indications of behavior
that could jeopardize the safety of others, and initiate
probation revocation proceedings to remove offenders
from the community for failing to comply with the
conditions of their probation sentence.

The reintegration of offenders into the community
requires an evaluation of probationers’ needs and an
identification of their major problem areas and defi-
ciencies. The purpose of the evaluation is to formulate
a treatment plan that will encourage offenders to ful-
fill the probation contract. Officers act as counselors
in their efforts to rehabilitate offenders. The probation
officer’s basic function in this area is to support the
probationer in making important transitions: from
law-abiding free citizen to convicted offender under
supervision, and finally a return to free citizen.

Although probation officers are usually the principal
change agent in offenders’ lives, they are often unable
to deliver all the interventions necessary to accomplish
the successful reintegration of offenders. Limited
departmental programs and personnel and large case-
loads demand the use of community resources. The
probation officer as resource broker assesses the service
needs of the probationer, locates the social service
agencies that address those needs, refers the proba-
tioner to the appropriate program, and verifies that the
probationer has actually received services. The officer
is responsible for facilitating the delivery of services
that are unavailable in the community.

Probation officers perform a number of tasks
throughout the probation process to protect the com-
munity and foster offender change. The supervisory
decision, which is central to the surveillance or con-
trol aspect of probation, consists of two components.
The first component pertains to the frequency with
which a probationer reports to the officer. Although
limited by legal statute and specified at the time 
of sentencing, the frequency of contacts is typically
modified in accordance with the court’s or officer’s
assessment of the offender’s risk of continued crimi-
nal behavior (potential threat to the community).
Probationers can report on a monthly (the prescribed
and most common frequency), bimonthly, or weekly
basis. In general, offenders who are at greater risk
report more often.

The second component pertains to the type or mode
of supervision. An officer can monitor a probationer

through office visits, telephone contacts, mail-in
reports, or electronic contacts. An offender’s assessed
level of risk determines the selection of a supervision
mode. For example, felony probationers are required
to visit the probation office regularly or observe a cur-
few; people who have committed less serious offenses
are allowed mail-in reports. Related to the determina-
tion of a supervisory mode is the officer’s decision to
assume a particular interactive posture with different
members of their caseload. The changes in posture
involve shifts in a probation officer’s attitudes, focus,
and emotional tone during contacts with offenders.

Officers’ supervisory styles are altered in response to
probationers’ demeanor on report days; their genuine
willingness to cooperate in the rehabilitation process;
and their expressed resolve to lead a productive and law-
abiding life (e.g., find a job, finish school, and refrain
from gang activity). These factors are generically
referred to as the probationer’s “attitude.” Offenders
who are honest in their self-disclosures and willingly
accept the conditions of their sentence are viewed 
as possessing a positive attitude. A negative attitude, in
contrast, is expressed in a probationer’s belligerence,
indifference, sarcasm, or blatant attempts to patronize or
curry favor with an officer. Such behaviors are indicative
of a poor adjustment to probation.

At any point during the probation sentence, an offi-
cer can initiate collateral contacts or cultivate relation-
ships with a probationer’s spouse, parent, teacher,
friends, or employer or representatives of other
agencies serving the offender. These contacts verify
information such as residence, employment, and com-
pliance with special conditions. They can also be initi-
ated to enlist the aid of significant others in efforts to
control, rehabilitate, and reintegrate the offender. If
officers suspect that a probationer has resumed illegal
activities, they can request reports that detail subse-
quent arrests or charges that the probationer might
have incurred during the probation sentence.

Another discretionary decision of probation officers
involves the determination of whether the probationer
can benefit from counseling or extradepartmental
resources. This decision consists of a gross evaluation
of major problem areas (emotional, physical, interper-
sonal, and financial). During initial meetings with a
probationer, the officer searches for telltale signs and
symptoms of drug or alcohol abuse, psychological dis-
orders, intellectual deficits, or inadequate social or
vocational skills.

In the past, probation officers relied on their own
sensitivity, common sense, and subjective judgments
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to alert them to probationer needs and direct them in
formulating problem-solving strategies. For example,
studies have shown that probation officers, especially
veterans, have stereotypes of offenders (“burglar,”
“white-collar criminal,” “gang member”) that affect
their decisions about supervision. The type of coun-
seling services delivered by officers typically follows
a didactic, instructional model. Officers are reluctant
to render treatment services because of their educa-
tional backgrounds, which have not prepared them to
conduct actual psychotherapy sessions. However, offi-
cers are increasingly likely to use cognitive behavioral
therapy, which is an evidence-based technique for
changing offender behavior.

Officers are faced with two limitations in selecting
an appropriate treatment: The time they spend counsel-
ing or advising an offender is restricted because of large
caseloads, and the choice of referrals is dictated by sit-
uations or factors outside the officer’s control (e.g., eco-
nomic conditions that limit the number of job referrals;
a lack of government funds, which limits openings in
drug treatment programs). Therefore, officers must be
highly selective in choosing probationers who need
treatment most and are most likely to benefit from inter-
ventions. Offenders who take the initiative in request-
ing services or are younger, have shorter criminal
records, and display a positive attitude are generally
considered the best candidates for counseling and
adjunctive resources.

Probation officers can recommend an offender for
early termination if the offender is no longer a signifi-
cant risk to the community, has exhibited exemplary
behaviors (taken the necessary steps toward becoming
a functional member of society), and has shown that the
continuation of the sentence might disrupt the
offender’s pursuit of a noncriminal lifestyle (early ter-
mination can be recommended on the basis of an
offender’s request to leave the state for gainful employ-
ment). In contrast, officers can ask the court to extend
periods of supervision beyond the expiration of the
original sentence. Final authority in this matter rests
with the court. However, because judges are so depen-
dent on the information furnished by probation officers,
they generally concur with the officer’s request.

The prospect of early termination is an incentive
for good behavior and demonstrates to probationers
that cooperation and compliance with rules are
rewarded. A key factor in the decision to recommend
early termination is the regularity of the offender’s
reporting. If a probationer has been reporting regu-
larly, it increases the likelihood that his or her case

will be reviewed for early termination. The best pro-
bationers are those who routinely report at their
scheduled times. If a cancellation is unavoidable, they
promptly call their officers to inform them about the
extenuating circumstances that prevented their atten-
dance. The probationers who are frequently tardy,
periodically skip appointments, and call with unten-
able excuses for failing to report are evaluated nega-
tively. In fact, when queried about the progress of a
case, officers are likely to respond on the basis of a
quick tally of the number of times the particular indi-
vidual has missed a report day.

The final discretionary task of a probation officer is
the decision to initiate revocation proceedings. In
most circumstances, if offenders have perpetrated a
crime during the probation term, their sentence is
automatically revoked. However, if the violation does
not involve a new offense or the breaking of a serious
rule, the officer can evaluate the offender’s criminal
history, attitude, report behavior, and employment sta-
tus before filing a violation of probation petition to the
court. A probationer who is seen as having potential
for healthy change is often “given a pass” for minor
transgressions. The officer carefully screens and
selects the violations that are eventually brought to the
court’s attention.

Following the filing of a revocation petition, the
officer must decide whether or not to recommend
revocation and a sentence to prison or a continuance
or extension of the probation sentence. This determi-
nation is based on the same set of factors as the one
used to decide whether to file a violation-of-probation
petition. On occasion, officers will suggest a short
stay in jail when the probationer seems to have
promise but needs to be “jolted” by serving some
“hard time.” The court does not always follow the pro-
bation officer’s recommendations. Nonetheless, as in
the case of early termination, the court usually abides
by the officer’s suggested course of action.

Arthur J. Lurigio
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PROCEDURAL JUSTICE

This entry focuses on the psychology of procedural
justice (PJ) and the law. PJ is a judgment about the
fairness of the procedures employed to resolve con-
flict. Psychological research shows that PJ enhances
satisfaction with conflict procedures and outcomes
independent of actual dispute outcomes or outcome
fairness. Among the procedural criteria that enhance
fairness are having one’s say, neutrality, benevolence,
and respect—an effect that occurs in legal contexts
across cultures. Research has shown that procedural
fairness effects are diminished and outcome effects
are enhanced when outcomes are favorable or when
they pose threats to central moral values. The psychol-
ogy of retributive justice concerns the fairness of
responding to rule violations or legal infractions. PJ
research can assist in the evaluation of alternative dis-
pute resolution procedures, such as mediation and
restorative conferences.

Procedural Justice and the Law

The earliest research on the psychology of fairness
focused on people’s beliefs as to whether the out-
comes of their conflict were fair. This distributive jus-
tice research was the first to conduct empirical tests of
the proposition that people’s satisfaction with the res-
olution of conflict is influenced by outcome fairness
rather than exclusively by outcome favorability—a
proposition that dates to Aristotle. Although the origi-
nal demonstrations of distributive fairness effects 
on satisfaction were not conducted in legal settings,

subsequent research established the importance of
outcome fairness for people’s satisfaction with the
resolution of conflicts in legal settings as well. For
example, a study of felony defendants found that their
belief that their sentence was fair was a better predic-
tor of their satisfaction with the outcome of their case
than was the duration of their incarceration.

The first systematic research concerning the psy-
chology of procedural fairness was conducted by John
Thibaut, a professor of psychology, and Laurens Walker,
a professor of law. Their seminal work led them to
theorize that disputants’ satisfaction with the resolu-
tion of their conflicts was influenced by the fairness of
the conflict resolution procedures as well as the fair-
ness of the outcomes produced by those procedures.
Furthermore, they proposed that beliefs about proce-
dural fairness were influenced by the manner in which
control was distributed between disputants and poten-
tial third parties in litigation procedures (e.g., auto-
cratic, adversarial, or negotiation procedures). Finally,
they asserted that beliefs about procedural fairness
were a critical determinant of litigants’ (and observers’)
procedural preferences and their satisfaction with
legal procedures and outcomes.

Thibaut and Walker’s theory of PJ postulated that
disputant process control and decision control were
critical determinants of procedural fairness and satis-
faction. The adversarial procedure was asserted to 
be superior because of its optimal distribution of 
control—allocating process control to the litigants or
their lawyers (permitting each party to present evi-
dence on their behalf) and decision control to the
judge (thus ensuring that a decision would be
imposed, even in high-conflict settings). One early
study compared the procedural preferences of under-
graduate students from four countries (France, West
Germany, Britain, and the United States). This study
found the adversarial procedure (common to U.S.
courtrooms) to be perceived as fairer and preferred to
alternative procedures by U.S. residents as well as by
citizens in the European countries where the adversar-
ial procedure is not legally institutionalized and where
judges typically exert a greater degree of process con-
trol than in U.S. courtrooms.

Most important, Thibaut and Walker’s laboratory
research was the first to demonstrate what is referred
to as the fair process effect: that the use of fair proce-
dures enhanced disputants’ acceptance of contested
outcomes. This was a profoundly important finding
for the fields of psychology and law, and it has been
replicated in numerous studies of people engaged in

Procedural Justice———625

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 625



actual disputes in legal settings. While subsequent PJ
research focused heavily on the procedural criteria of
process control (or “voice”) and decision control,
research has also established that numerous other pro-
cedural criteria, including correctability, consistency,
decision accuracy, and ethicality, also enhance proce-
dural fairness.

Challenges to
Procedural Justice Theory

The original PJ theory was developed out of research
conducted in high-conflict settings (legal disputes). It
assumed that disputants were motivated to obtain fair
outcomes, and therefore preferred procedures that
permitted them to express their views about appropri-
ate outcomes and be influential in shaping those out-
comes. Although the theory was well supported, some
findings did not fit well with its predictions. For
instance, the theory predicted that process control 
was important because it increased the likelihood 
of obtaining fair and beneficial outcomes. However,
research showed that voice (i.e., process control)
enhanced fairness even when disputants did not think
that their voice was influential. This noninstrumental
voice effect led two psychologists, Tom Tyler and
Allan Lind, to propose a group value theory of PJ.
This theory has profoundly influenced subsequent
research and theory on PJ.

GGrroouupp  VVaalluuee  aanndd
IInntteerraaccttiioonnaall  JJuussttiiccee  TThheeoorriieess

Whereas PJ theory is an instrumental theory that
emphasizes disputants’ concern with control, the
group value theory emphasizes people’s concern with
their social relationships with groups and institutions
and the authorities representing those institutions; it
asserts that when people encounter authorities who
represent valued groups (such as legal institutions),
they look for information concerning their group
belonging and group standing. This theory also asserts
that three procedural criteria are particularly influen-
tial for beliefs about group standing and, hence, fair
treatment: neutrality; benevolent authorities; and
respectful treatment. In this view, voice—the opportu-
nity to express one’s views, even without any influ-
ence on one’s outcomes, enhances procedural fairness
for symbolic rather than instrumental reasons because
it communicates one’s favorable group standing. 

A related theory, interactional justice theory, likewise
asserted that interpersonal concerns such as polite
treatment shape judgments of procedural fairness.

An extensive body of research, including experi-
ments conducted with undergraduate participants in
psychology laboratories and surveys of citizens about
their actual legal encounters (e.g., encounters with
judges or the police), provides strong support for the
central claims of the group value and interactional jus-
tice theories. This research shows that fair treatment
enhances people’s satisfaction with legal authorities,
legal institutions, and outcomes. Furthermore, this fair
treatment effect remains after controlling for the
absolute outcomes and the distributive fairness of
these legal encounters; it occurs in civil and criminal
cases and among misdemeanors and felons and partic-
ipants and observers.

Whereas the earliest research was strongly sup-
portive of the claim that process control and decision
control increased procedural fairness, more recent
research has supported the group value theory’s claim
that neutrality, benevolent authorities, and respectful
treatment increase procedural fairness because of
what this treatment communicates about people’s
relationships with valued groups and authorities.

MMooddeerraattoorrss  ooff  tthhee  IInnfflluueennccee  ooff  
PPrroocceedduurreess  aanndd  PPrroocceedduurraall  FFaaiirrnneessss

Researchers have also examined the conditions
under which procedural fairness exerts more or less
influence on legal attitudes and behavior. Two lines of
research concerning moderating influences have been
particularly influential. One has shown that the impact
of procedural fairness is diminished when outcome
favorability is high (and is enhanced when outcome
favorability is low). A second has investigated 
the moderating influence of moral beliefs on the
importance of procedural fairness. While the research
described above shows that fair procedures lead to
increased acceptance of undesirable outcomes, or
increased perceptions of distributive fairness (a “fair
process” effect), additional research has demonstrated
that the fair process effect is diminished when people
view certain trial outcomes (such as convicting a
guilty defendant or acquitting an innocent one) as
morally mandated. This research suggests that among
those who perceive a particular outcome as morally
mandated, the fair process effect does not occur. For
these people, due process affects outcome satisfaction
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less than their belief that the morally mandated out-
come was obtained.

JJuussttiiccee  AApppprrooaacchheess  ttoo  LLeeggiittiimmaaccyy  
aanndd  CCoommpplliiaannccee  WWiitthh  tthhee  LLaaww

Deterrence approaches to compliance with the law
are guided by the instrumental perspective that
people’s compliance is shaped by their estimates of
the penalties that will result from noncompliance.
According to a deterrence perspective, the likelihood
of crime decreases as the certainty and severity of
punishment for crime increase. PJ research and theory
suggests an alternative, normative approach to com-
pliance: People will voluntarily obey the law when
they believe it is the right thing to do. Morality and
beliefs about legitimacy (of the law or legal authori-
ties) are normative perspectives on compliance. A
legal authority is said to have legitimacy when people
think it is appropriate to comply with their decisions
because the authority deserves to be in power and is
entitled to obedience.

While research in legal settings has shown that
compliance with the law is influenced by beliefs about
the likelihood and severity of punishment, other
research that compares expectations about punish-
ment and beliefs about legitimacy as determinants of
compliance shows that legitimacy is more influential.
A considerable body of research in legal and other
(e.g., organizational and political) settings indicates
that authorities and institutions are perceived as more
legitimate, and elicit greater levels of compliance with
their decisions, when they enact procedures fairly. For
example, one study asked civilians about their
encounters with the police. This survey found that cit-
izen’s reports that they were treated fairly were influ-
enced by procedural criteria such as process control,
neutrality, and respect and that as beliefs about fair
treatment increased, so did citizens’ beliefs about the
legitimacy of the legal authorities and their intent to
comply with the law.

Cross-Cultural Views

The question of the cross-cultural generalizability of
PJ theories has been addressed in numerous studies,
starting with the earliest work by Thibaut and Walker.
Research described above showed that European resi-
dents showed the same preference for adversarial pro-
cedures over autocratic ones evidenced by the U.S.

residents, despite the fact that the adversarial proce-
dures are not institutionalized and are less familiar to
participants in these European countries. Similar find-
ings have been replicated in other countries, including
Hong Kong, Japan, and Spain. Similarly, cross-cultural
research has supported the claims of the interactional
justice and group value theories.

Whereas the earliest tests of cross-cultural general-
izability compared PJ effects in various countries, more
recent research has shifted from a country focus to a
focus on the cross-cultural variability of social values.
This work has examined the way in which the cultural
variability of social values moderates the influence of
PJ criteria such as voice, benevolence, neutrality, and
respect. Two dimensions of social values have received
considerable attention: individualism-collectivism (the
degree to which ties among individuals in society are
weak, such as in individualist societies, where people
are expected to look after themselves, or strong, as in
collectivist societies, where people are integrated into
stable, cohesive in-groups that place a high value on
harmonious social relations) and power distance (the
degree to which people expect or accept inequality in
formal power among persons, with high-power-dis-
tance individuals being the most accepting of power
differentials and low-power-distance individuals being
more in favor of equality).

Although the general pattern of findings is support-
ive of the role of voice, benevolence, neutrality, and
respect across cultures, this work has also shown that
the strength of the relationships between procedural
criteria and procedural preferences and fairness judg-
ments varies with individualism-collectivism and with
power distance. For example, people in collectivist
societies, such as China, express a greater preference
for mediation (a procedure that places greater reliance
on cooperation and interpersonal harmony than do
adversarial procedures) than people in individualist
societies, such as the United States. Similarly,
research has shown that individuals in societies high
in power distance (such as the Arab and Latin
American countries) are more tolerant of disrespectful
or unfair treatment from authorities and are less sensi-
tive to variations in opportunities for voice than indi-
viduals from low-power-distance societies (such as
the Scandinavian countries). Although this research
points to cultural variability on power distance and
individualism-collectivism, there is also considerable
variability among individuals within cultures, and the
effects shown to result from cultural variation on these
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constructs are expected to result from individual dif-
ferences on these constructs as well.

Retributive Justice

Although there is an abundance of research on proce-
dural and distributive justice, less attention has been
paid to the psychology of retributive justice, concern-
ing reactions to rule violation. When an injustice is
addressed in the legal system, options for sanction
largely involve victim compensation and offender
punishment. Research suggests that a primary deter-
minant of the impulse to punish rule-breaking behav-
ior is the perpetrator’s state of mind. If victims and
third parties judge perpetrators to have committed
harm unintentionally (negligence), psychological rea-
soning focuses on compensation for harm. However,
when perpetrators are thought to have intentionally
violated group norms and values, observers are moti-
vated to punish the offender.

Proportionality is a central characteristic of retribu-
tive sentencing. The severity of the punishment
assigned by observers increases with the perceived
seriousness of the offense and the harm caused.
Additional factors, such as the offender’s age or pre-
vious criminal record, or the observer’s cultural back-
ground, can also affect the severity of sanctions.
Mitigations and justifications may eliminate or sup-
press the relationship between the severity of an inten-
tionally committed offense and the severity of the
punishment (e.g., when an offender kills someone
who threatens his or her own life or the life of another).
Studies have found that apologies and expressions of
remorse also decrease the severity of the sentences
recommended.

Sentencing in the criminal justice system has sev-
eral underlying aims, including deterrence, rehabilita-
tion, incapacitation, and retribution. Retribution is the
only sentencing aim that is nonutilitarian and based on
judgments of “just deserts”; as such, it is often consid-
ered a retrograde and vindictive motive for sanction.
However, research on retributive justice suggests that
retribution can be forward looking, in that it aims to
ensure that problems of the past do not recur.
Retributive justice performs an important role in main-
taining the cohesion of social groups and is motivated
by group members’ concern for the group’s welfare.
Criminal violations of social norms constitute a salient
threat to an individual’s well-being, and offenses against
innocent victims threaten group members’ stable

worldviews, in which one’s environment is perceived as
predictable and controllable. Punishment is seen as a
stabilizing force, used to prevent future violations of
group norms and restore the social order. Research sup-
ports the fundamental role of retribution in people’s
reactions to norm violations, suggesting that people
assign punishment for just deserts rather than utilitarian
motives. In addition to the rational, group-stabilizing
motivation behind the desire for retribution, recent
research demonstrates the role of moral emotions in
assigning sanctions for norm violation. The severity of
observers’ assigned punishments for offenses increases
when those offenses elicit, in particular, anger and
moral outrage.

Alternative Dispute Resolution (ADR)

In recent decades, various procedures have emerged
as alternatives to the court in resolving legal disputes.
They include small-claims mediation, divorce media-
tion, judicially mediated plea bargaining, judicial set-
tlement conferences, court-annexed arbitration, and
summary jury trials. The Dispute Resolution Act of
1998 requires every federal district court in the United
States to implement a dispute resolution program
where one does not already exist and to improve exist-
ing programs. The growing popularity of ADR pro-
grams has prompted extensive investigation into
disputants’ responses to ADR.

While ADR procedures can be distinguished
according to legal and structural characteristics (e.g.,
whether the procedure is voluntary, whether it is bind-
ing, the identity of the third party, the degree of formal-
ity, and the nature of the outcome), they can also
be distinguished according to the degree of control that
disputants retain over the process and the decision. For
example, in court-annexed arbitration, participants
retain process control in the presentation of evidence
but relinquish decision control to the arbiter. In media-
tion procedures, participants retain process control,
presenting their version of events, but also retain deci-
sion control, aiming to reach a bilateral agreement.
Consistent with psychological theory about PJ,
research suggests that the increased levels of participa-
tion and voice, as well as the respectful treatment from
benevolent authorities that can accompany these alter-
native procedures, enhance fairness and satisfaction.
Correlational field studies have also found that media-
tion procedures are more likely to produce decisions
that are obeyed than are adjudication procedures.
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Restorative Justice (RJ)

Restorative justice (RJ) is an approach to criminal
behavior that emphasizes healing victims, offenders,
and communities. This variant of ADR is being
increasingly adopted by justice systems worldwide.
The basic premise of RJ is that crime is a violation of
individuals and communities, not merely a violation of
law. RJ prioritizes the goal of reparation of harm rather
than the traditional punitive goal of just deserts. RJ is
fundamentally different from other ADR and tradi-
tional courtroom procedures in its emphasis on the
psychological importance of group belonging and its
core goal of reintegrating offenders into important
social groups. The group value model offers clues as to
why people support restorative sanctions: Restorative
sentencing emphasizes that an offender has lost his or
her status as a respected member of the group and
should perform reparative acts to regain that status.

RJ consists of a variety of practices at various
stages of the criminal legal process, including court
diversion, actions taken in conjunction with police
and court decisions, reparation boards, and meetings
between victims and offenders. RJ procedures are
more prevalent in juvenile than in adult justice sys-
tems but are becoming more common in dealing with
adult offenders. In the United States, RJ programs
tend to be privately run or community based, with a
number of RJ programs also developed by individual
probation departments. Other nations, however, tend
to implement RJ programs more systematically, incor-
porating RJ procedures as one component in a hierar-
chy of legislated responses to juvenile crime.

One common RJ practice is conferencing, in which
the offender, the victim, and their supporters come
together to discuss an offense. At the end of a confer-
ence, all participants, including the victim and
offender, decide on a course of action for the offender
to complete. The agreement is an undertaking by the
offender to make reparation for the harm caused by
the crime and might include, for example, community
service or monetary compensation.

Consistent with research showing that ADR proce-
dures engender greater disputant satisfaction, RJ con-
ference participants report fairer treatment than their
counterparts who experience court procedures. The
RISE project in Australia, one of the few experimen-
tal studies of conferencing, randomly assigned cases
to either RJ conference or court. Across all offense
types included in the study (youth violence, drunk dri-
ving, shoplifting, and property crime with personal

victims), participants’ fairness judgments were higher
in the conference condition. Studies on RJ conferenc-
ing have also found that recidivism is lower following
conferencing than after court procedures.

Although early evaluations of RJ are promising,
both the predominance of nonexperimental studies
(with potential selection biases in participants, pro-
grams, and types and severity of offenses studied) and
the need for systematic examinations of the psycho-
logical processes underlying participants’ responses 
to RJ preclude authoritative conclusions about its
effectiveness.

Larry Heuer and Diane Sivasubramaniam
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Criminal Justice System
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PROFILING

Profiling is a relatively new investigative technique
that, in the past 30 years, has developed from what
used to be described as an art to a rigorous science
based on advanced empirical research. Results from
the first wave of research have shown that there is
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validity to the idea that aspects of an offender’s char-
acteristics may be inferred from the way the offender
acts at the crime scene. Ongoing research is focused
on refining these efforts so that a systematic and 
reliable framework may be put in place, one that can
provide a solid basis for constructing a useful psycho-
logical tool for police investigations.

Definition

Profiling (also known as offender profiling, crime scene
profiling, psychological profiling, and personality pro-
filing) is the process of linking an offender’s actions at
the crime scene to their most likely characteristics to
help police investigators narrow down and prioritize a
pool of most likely suspects. Investigators’ efforts are
focused on matching an offender’s behavior in one situ-
ation to behaviors or characteristics in another situation.

Psychologists are sometimes called on during a
police investigation to analyze the behavioral indicators
of the crime and, based on these, to draw up a profile of
the most likely characteristics of an offender responsi-
ble for such actions. In addition, psychologists continue
to be involved in researching the processes of profiling
itself, so as to establish its validity and utility as a police
investigation tool.

Development

Although profiling was attempted as long ago as the
mid-1880s, in the Jack the Ripper serial murder case
in London, profiling as it is known today is a rela-
tively new area in forensic psychology. Much of the
early work in profiling dates back to the 1970s and
1980s, when there was an initiative to focus on analysis
of the crime scene itself. Most of this work, typically
done by practicing clinicians or police investigators,
was based on understanding an individual’s behavior
at the crime scene through interviews with actual
offenders and primarily focusing on the offender’s
internal motivations and drives, in addition to identi-
fying specific behaviors.

With its increasing popularity through the 1980s,
and also with more recent efforts to bring profiling
into court as evidence, the method came under
increasingly close scrutiny by researchers within the
field. Consequently, the 1990s saw the creation of a
new area of forensic psychology, investigative psy-
chology, spearheaded by David Canter and col-
leagues, that focuses on the contribution of psychology
to police investigations. Researchers in this growing

field have stressed the importance of providing a solid
methodological approach and framework for estab-
lishing an empirically based science testing the psy-
chological principles on which profiling rests.

Early evaluation studies of the emerging field 
of profiling showed that extant models of criminal
behavior were mostly unsubstantiated and not
founded on rigorous scientific study. Other work 
evaluating actual written profiles showed that these
included much unsubstantiated information. Based on
these results, researchers in profiling have emphasized
the importance of empirically validated research to
establish a link between the actions of offenders at the
crime scene and their corresponding characteristics.

Components

The main psychological premise behind profiling is
that there will be consistency between the way offend-
ers act at the crime scene and who they are. This is
based on the broader findings from longitudinal
studies and cross-situational consistency in general as
well as from findings on the development of criminal
behavior. By understanding consistencies in offend-
ers’ development and change over time, the sugges-
tion is that we can link the way they behave at the
crime scene with how they have previously behaved in
different contexts. Three general interlinked areas
have been the focus of recent profiling research: indi-
vidual differentiation, behavioral consistency, and
inferences about offender characteristics.

Individual differentiation aims to establish differ-
ences between the behavioral actions of offenders and
uses this to identify subgroups of crime scene types.
The focus here is on analyzing the observable, rather
than motivational, aspects of the crime to increase the
reliability and practical utility of these models in
actual investigations. Although it is important to gain
insight into the cognitions of offenders and add these
to emerging models, research has shown that motiva-
tions are inherently more subjective and difficult to
measure. As such, behaviors provide a more reliable
unit of analysis, at least at the first stages of building
models of criminal differentiation that are valid, reli-
able, and ultimately useful and applicable to actual
investigations.

Behavioral studies of differentiation usually focus
on differences among crimes scenes in various
observable factors, including victim characteristics,
interaction with the victim, nature of the violence, and
other activities engaged in by the offender at the crime
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scene. Much of this work has aimed to understand
how an offender engages in patterns of actions that all
demonstrate a similar underlying psychological
dimension or subset. Any crime can be profiled using
the appropriate frameworks, and work to date has
included theft, burglary, robbery, arson, fraud, rape,
pedophilia, crimes committed by youths, homicide,
serial homicide, and others. The relevant psychologi-
cal dimensions depend on the crimes analyzed. Some
examples used in homicide work include behaviors
indicative of expressive and instrumental types of
aggression—such as treating a victim as an object or
as a person, acting in a controlled or an impulsive
manner—all of which are already well-established
thematic classifications of human behavior in the gen-
eral psychological literature.

Behavioral consistency is a key issue in profiling,
specifically for understanding both the development
of an offender’s criminal career and an individual’s
consistency across a series of crimes—that is, whether
the same subsets of actions are displayed at each
crime scene over a series (linking serial crime). Much
of this work has focused on whether consistency in
criminal behavior can be established over time, as
well as how individuals change and develop through
learning and experience and whether offenders spe-
cialize or are generalists.

The search for consistencies has been approached
in various ways in the theoretical literature, notably by
establishing whether the offender acts according to
the same psychological subtype or theme from one
crime to the next (e.g., expressive or instrumental),
whether the offender engages in the same specific
behaviors from one crime to the next (modus
operandi), or whether the offender engages in highly
specialized behaviors unique to him or her and that
are related more to his or her personal agenda, or fan-
tasies (signature). The first few published studies on
empirically validating these theoretical concepts indi-
cate that although some consistency is evident, our
understanding of the intricacies of the actual patterns
over time requires closer empirical study, specifically
in terms of how offenders develop, mature, experi-
ment, and change in a consistent manner across time,
as well as how situational factors influence an
offender’s behavioral consistency.

Inferences about offender characteristics is at the
core of profiling and also uses consistency analysis as
its main focus. At this stage, however, the main aim 
is to establish the link between subgroups of crime
scene actions and subgroups of offender background

characteristics in order to make predictions about an
offender based on his or her criminal actions at the
crime scene. This can then ultimately be used as a pri-
mary tool for the police to narrow their suspect pool
down to statistically the most likely offender. Offender
characteristics focused on typically include demo-
graphics, such as gender, age, and education, previous
interpersonal and criminal history, home location and
travel patterns (also known as geographical profiling),
and the offender’s relationship with the victim.

C. Gabrielle Salfati
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PROSECUTORIAL MISCONDUCT

Prosecutorial misconduct is any courtroom behavior
on the part of the prosecutor that violates trial rules
and denies defendants their right to due process.
Examples of misconduct may include making unfair
or improper comments about the defendant, defense
counsel, or a defense witness; suppressing, tampering
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with, or fabricating evidence; or making material mis-
statements regarding law or fact. The legal and psy-
chological importance of examining prosecutorial
misconduct is its potential to induce a jury to consider
improper factors during the decision-making process.

Legal scholars contend that prosecutorial miscon-
duct often occurs because of the prosecutor’s quest to
secure a conviction. In doing so, prosecutors compro-
mise impartiality by using improper methods to estab-
lish guilt—for example, inappropriately inferring
guilt from a defendant’s silence. Although higher
courts consistently express disapproval of improper
prosecutor conduct, they frequently affirm the convic-
tion, concluding that some prosecutorial errors are
harmless. For an error to be considered harmless,
reviewing courts need to establish that the outcome of
the trial was not significantly affected by the error.

Forms of Prosecutorial Misconduct

The most common form of prosecutorial misconduct
occurs in argument to the jury; however, it can also
take place in evidence hearings, opening statements,
and cross-examination. For example, it is misconduct
to comment on a defendant’s failure to testify. Similarly,
it is improper for the prosecutor to address the credi-
bility of the testimony of codefendants or co-conspirators.
Commenting on a defendant’s silence, or inferring
questionable relationships among defendants, improp-
erly suggests guilt and encourages a jury to find the
defendant guilty. It is also considered misconduct for
the prosecutor to question the integrity of the defense
counsel. This includes unconfirmed claims that
defense counsel fabricated evidence, courtroom dis-
plays of dissatisfaction with defense witnesses, or
interruptions of defense objections. In general, any
unsupported, damaging comments on the part of the
prosecutor that challenge a defendant’s constitutional
rights can be considered misconduct.

A review of appellate decisions also finds prosecu-
tors cited for misconduct regarding issues related to
evidence. Prosecutors must not introduce or attempt to
introduce inadmissible evidence and, in the same
vein, must disclose evidence favorable to the defen-
dant. It is misconduct for prosecutors to use false or
misleading evidence, misrepresent evidence to the
jury, or destroy or tamper with evidence. In addition,
it is improper for the prosecutor to make material mis-
statements of law or fact. Opening statements must be
limited to offering admissible evidence, and closing
arguments must be limited to evidence presented.

Repeated instances of uncorrected misstatements
could result in ordering a new trial.

Prosecutorial Misconduct 
in Capital Trials

Prosecutorial misconduct has been identified as 
a leading cause of unfairness during the sentencing
phase of capital trials. Courts have expressly con-
demned this type of misconduct, which occurs in clos-
ing arguments. Defense attorneys contend that
improper prosecutor remarks during the closing argu-
ment have the potential to inflame the sentencing jury
if the argument introduces arbitrary factors to the
jury’s recommendation of the death penalty. Empirical
evidence indicates that individuals exposed to improper
statements made by the prosecutor in the closing argu-
ment recommended the death penalty significantly
more often than those not exposed to the statements.
These results support the need to address regulating
the penalty phase to minimize the likelihood that the
jury will sentence the defendant to death for improper
reasons.

Although the Supreme Court has not yet estab-
lished specific guidelines determining the parameters
of permissible prosecutorial argument, lower courts
have provided general principles for defining
improper penalty-phase arguments. In general, prose-
cutors are prohibited from stating their personal belief
in the death penalty or from referring to their discre-
tionary decision to seek the death penalty. It is mis-
conduct to mislead the jury about its responsibility by
implying that imposing the death penalty would deter
others or protect the community. It is also considered
improper to argue support for the death penalty in a
religious context. Some state courts have ruled it
improper for prosecutors to discuss the impact of the
crime on the victim’s family or to argue that a victim’s
family deserves a particular verdict. Overall, rulings
on improper prosecutor arguments appear to be based
on distinguishing between those that merely commu-
nicate misinformation and those that introduce
extralegal factors that are likely to influence a jury’s
sentencing recommendation.

Remedies for
Prosecutorial Misconduct

There is a considerable body of legal literature
addressing remedies, or cures, for prosecutorial mis-
conduct. Legal professionals concur that prosecutorial
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misconduct is unlikely to affect the jury if countered
by the defense attorney’s objections or corrected by
the judge’s instructions. The Supreme Court has indi-
cated that arguments with the potential to unduly
influence the jury should be clarified by a specific
judicial instruction. This instruction rebuts the infer-
ences or implications made by the prosecutor in the
closing argument. Similarly, defense attorneys stress
the need to form prompt, articulate objections to
improper statements to avoid any problems on appeal.
The underlying assumption of each of these legal
safeguards is their potential to minimize the effects of
the prosecutor’s improper argument on the jury.

In assessing the effect of prosecutorial misconduct,
the pertinent question is whether the misconduct
caused the trial proceedings to be fundamentally
unfair. The standard for reviewing a prosecutor’s
improper penalty-phase argument is whether the argu-
ment affected the defendant’s due process right or
whether the argument unduly influenced the jury’s
recommendation of death.

Judith Platania
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Statements
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PROXY DECISION MAKING

Proxy decision making (also known as substituted
judgment) refers to the use of the legal system to
replace one person’s judgment with that of another.
This process exists to protect individuals from
exploitation while allowing them to retain as much
decision-making latitude as possible. Society’s interests

are served by preventing persons with mental disabil-
ities from engaging in physically, financially, or other-
wise harmful conduct. Different categories of proxy
decision making include substitutions for prior judg-
ment (as previously expressed in wills and other
advance directives); present judgment (involving cur-
rent capacity to provide informed consent to treatment
or to refuse treatment); and future judgment (concern-
ing projected ability to conduct personal and financial
affairs).

In 1540, the Statute of Wills enabled English citi-
zens for the first time to bequeath “real property” such
as buildings and land. Within 2 years, this law was
amended to invalidate wills by persons who were not
“sane.” Modern legal challenges still seek to determine
whether the testator (a) understood what it means to
make a will, (b) was aware of the nature and extent of
his or her property, (c) could describe a rational plan
for distributing that property, and (d) could identify the
“natural objects of one’s bounty”—meaning the per-
sons one would normally expect to inherit the posses-
sions in question. If such challenges succeed or if it
can be proven that the will was substantially affected
by another person’s “undue influence,” then a probate
court will substitute its judgment for that of the
deceased. Psychologists testifying in such proceedings
may conduct a psychological autopsy, reflecting all
currently available information about the decedent’s
cognitive status, medical condition, and interpersonal
relationships during the period in question.

In recent years, the law has provided for a range of
advance directives that allows persons to preordain
specific aspects of their future care. These include liv-
ing wills (conveying the desire to forgo artificial
means of life-sustaining treatment) and health care
surrogacy (empowering another person to make gen-
eral health care decisions in the event of future inca-
pacity). If an advance directive is successfully
challenged on the grounds that it was not the product
of a rational decision, then the individual’s prior judg-
ment may be set aside.

Substitutions for present judgment may occur
when persons are unable or unwilling to provide
informed consent to health care services. Typically,
medical treatment cannot be delivered unless patients
assent to it without coercion, after being provided
with an explanation of potential risks and benefits, as
well as any available alternatives, in language that the
patient is capable of understanding. The Capacity to
Consent to Treatment Instrument and the MacArthur
Competence Assessment Tool for Treatment are
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among the instruments psychologists may use to
determine a patient’s capacity to provide informed
consent.

Persons may be hospitalized for a brief period
without their informed consent if a qualified health
professional determines that an emergency exists. A
petition for lengthier periods of civil commitment
may be upheld if the court concludes that, based on a
qualifying mental condition, the patient presents a
danger of harm to self or others, no less restrictive
alternative to hospitalization exists, and the patient
may reasonably benefit from the treatment provided
in that setting. If patients refuse to provide informed
consent to psychiatric medication once they have been
civilly committed, the facility may attempt to obtain a
separate court order to compel this form of treatment
if failure to take such medication will constitute a fur-
ther danger of harm to self or others. Criminal defen-
dants may not be medicated for the purpose of
achieving trial competency without their informed
consent, unless the medication in question is med-
ically appropriate, will significantly enhance the like-
lihood of a fair trial, and represents the least restrictive
alternative available to further this purpose.

Substitutions for future judgment may occur as a
result of guardianship proceedings, in which a person
is alleged to be incapable of making decisions at a later
date about a specified range of personal and financial
affairs. The court may ultimately appoint a guardian to
oversee or prevent the respondent’s participation in
activities such as voting, marrying, consenting to med-
ical treatment, driving an automobile, or choosing a
place to live. Guardians may also control the respon-
dent’s ability to spend money, sell property, and other-
wise make contracts, or this may become the separate
responsibility of a court-appointed conservator
charged with monitoring solely financial matters.
Psychologists participate in such proceedings based on
their skill in assessing strengths and weaknesses in
each area in question. In the past, courts typically ren-
dered “all-or-none” decisions regarding guardianship,
such that respondents found lacking capacity in one or
more areas would find all their activities subject to
supervision; now, however, most jurisdictions provide
for “limited” or “partial” guardianship plans that are
tailored to the unique needs of the individual.

Eric York Drogin
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PSYCHIATRIC ADVANCE DIRECTIVES

Psychiatric advance directives (PADs) allow com-
petent persons to document advance instructions 
for their future mental health treatment or designate
a health care agent to make decisions for them in 
the event of an incapacitating psychiatric crisis. PADs
may enhance patient self-determination, improve
therapeutic alliance, and prevent psychiatric crises;
however, there are a number of legal, ethical, and
logistical barriers preventing the effective implemen-
tation of PAD laws. Research shows that most people
with mental illness would want a PAD if they received
help and that a manualized facilitation increased 
completion and understanding of PADs as well 
as improved working alliance and perceived met treat-
ment need. Studies also show that people with mental
illness incorporate clinically useful information in
PADs but that much more work is needed to bolster
the use of PADs in actual clinical practice.
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PADs are relatively new legal instruments. Prior to
the 1990s, most laws involving people with mental ill-
ness, such as involuntary civil commitment, on bal-
ance have placed limits on patient autonomy in the
interest of public safety or the patient’s “best medical
interests.” In the past 15 years, however, PADs have
been promulgated with the goal of promoting greater
self-determination among people with mental illness.
If followed by treatment providers, PADs may help
patients gain better access to the types of treatment
that work best for them—especially during times
when they are most in need of care but least able to
speak for themselves. Furthermore, the very exercise
of preparing a PAD, and discussing it with a mental
health professional, may enhance therapeutic alliance
and improve treatment engagement.

In theory, PADs provide a transportable document—
increasingly accessible through electronic directories—
to convey information about a patient’s treatment
history, including medical disorders, emergency contact
information, and medication side effects. Clinicians
often have limited background clinical information
about psychiatric patients who present in crisis centers
or hospital emergency departments. Nonetheless,
these are the typical settings in which clinicians are
called on to make critical patient management and
treatment decisions, using whatever limited data may
be available. With PADs, clinicians could gain imme-
diate access to relevant information about individual
cases and thus improve the quality of clinical decision
making—appropriately managing risk to patients’ and
others’ safety while also enhancing patients’ long-
term autonomy.

The use of legal coercion in mental health services
remains highly controversial, as it exposes a fault line
between two important societal values: respecting the
rights of individuals to choose their own health care
and accepting social responsibility to care for those
who are unable to care for themselves. Although
involuntary treatment may well be effective in
improving treatment adherence in the short run, it
comes at the price of reducing personal liberty. Insofar
as PADs may provide a means to promote both auton-
omy and beneficial treatment for persons with severe
mental illness, some scholars believe that PADs may
help resolve this fundamental dilemma in mental
health law and policy by reducing the need for invol-
untary treatment.

As of 2006, 25 states had passed specific PAD
statutory provisions. However, all states provide some
type of legal instrument—typically a health care

power of attorney—that patients can use to plan for
their psychiatric as well as medical treatment during
future periods of decisional incapacity. States’
advance directive laws were given added force by the
federal Patient Self-Determination Act (PSDA) of
1991. The PSDA requires that all hospitals receiving
federal funds inform patients of their rights, including
the right to prepare advance directives as authorized
under state law and to institute policies for imple-
menting advance directives. In short, federal law helps
ensure that people with mental illness, in whatever
state they live, can use medical advance directives to
specify mental health treatment preferences or assign
proxy decision makers for mental health decisions.

Ethical and Legal Questions

PADs pose certain ethical and legal dilemmas. For
example, how should a clinician react if a severely
mentally ill patient presents a PAD refusing treat-
ment? Although doctors typically cannot override
end-of-life advance directives, most of the new PAD
statutes allow doctors to trump mental health treat-
ment preferences that are inconsistent with appropriate
psychiatric care as defined by community standards of
practice. However, in Hargrave v. Vermont (2003), the
U.S. Court of Appeals for the 2nd Circuit recently
upheld a lower court’s decision striking down a state
law that allowed mental health professionals to over-
ride a hospitalized person’s advance refusal of psy-
chotropic medications through a general health care
proxy. The court ruled that the Vermont override
law—which applied only to persons with psychiatric
disorders in the state hospital—was discriminatory on
the basis of disability and thus violated the Americans
with Disabilities Act, Title 3.

Some commentators worry that the Hargrave deci-
sion could have perverse consequences. Assuming
that some severely mentally ill individuals prefer to
remain unmedicated and assuming that they are able
to document such preferences in advance while fully
competent, the question arises, What are the ethical
and fiscal implications of a state policy that, in effect,
sanctions indefinite involuntary confinement of such
persons when they become incapacitated but without
providing them effective treatment? Should taxpayers
be expected to shoulder the burden of paying for sub-
stantially longer hospital stays for psychiatric patients
with PADs refusing medications? Another unintended
consequence of Hargrave is that psychiatrists, in reac-
tion to the specter of treatment-refusal PADs and
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potential legal liability in such cases, may be reluctant
to support PADs or to encourage patients to complete
them. Although understandable, this reaction would
beg the question of whether any substantial number of
patients actually use PADs to document advance
refusals of all medication; new research suggests that
this may be a moot concern.

The presumption of competence to execute PADs is
another controversial legal feature of these statutes. On
the one hand, some mental health professionals would
argue that a clinical assessment of competence should
be required for patients who want to complete PADs,
in view of the fluctuating decisional capacity that often
characterizes severe mental illness. On the other hand,
some scholars have noted that mandatory screening 
for competence—placing the burden on people with 
mental illness to prove that they are competent before
completing a legal document—would amount to dis-
crimination against adults with disabilities.

Currently, only two jurisdictions, Indiana and
Louisiana, require that persons with mental illness be
deemed competent before they write a valid PAD.
However, in states where this is not required, there
could still be practical reasons for patients to voluntar-
ily request a clinical assessment of their competence
prior to completing a PAD. Even people who do not
have mental illnesses may elect to have a competence
assessment at the time they prepare a legal document
such as a will—precisely to avoid the problem of later
challenges to testamentary capacity and thus ensure
that their wishes are followed. With respect to imple-
menting PADs, the practical question is, How can
people with severe mental illness best ensure that
future clinicians will abide by their preferences as
documented in advance, without unduly questioning
their competence to make those advance decisions
and thus calling into doubt the PAD’s legal validity?

Current Research and Trends

While a number of legal and ethical questions about
PADs remain unanswered, a body of empirical
research on PADs has begun to emerge. Studies indi-
cate that although approximately 70% of patients
with mental illness would want a PAD if offered
assistance in completing one, less than 10% have
actually completed a PAD. Why is there a gap
between interest in and completion of PADs? First,
people with mental illness report difficulty in under-
standing advance directives, skepticism about their

benefit, and lack of contact with a trusted individual
who could serve as proxy decision maker. The sheer
complexity of filling out these legal forms, obtaining
witnesses, having the documents notarized, and filing
the documents in a medical record or registry may
pose a formidable barrier.

Recent surveys of mental health professionals’ atti-
tudes about PADs suggest that they are generally sup-
portive of these legal instruments but have significant
concerns about some features of PADs and the feasi-
bility of implementing them in usual care settings.
Clinicians are concerned, for example, about follow-
ing PADs that may contain treatment refusals or med-
ically inappropriate instructions. They also worry
about lack of access to PAD documents in a crisis,
lack of staff training on PADs, lack of communication
between staff across different components of mental
health systems, and lack of time to review the advance
directive documents.

For these reasons, among others, PADs have yet to
gain widespread use in systems of care for people
with severe mental illness. The research indicates,
however, that as more people learn about these laws,
PADs will be used more frequently. For instance,
whereas most of the psychiatrists, social workers, and
psychologists surveyed believed that PADs would
help people with severe mental illnesses, clinicians
with more legal knowledge about PADs were more
likely to endorse PADs as a beneficial part of patients’
treatment planning. Additionally, research indicates
that PADs typically contain clinically useful informa-
tion and almost never include medically inappropriate
information. Swanson and colleagues analyzed the
content of more than 100 PAD documents and found
that psychiatrists rated the advance directives to be
highly consistent with standards of community prac-
tice. Most participants used the advance directive to
refuse some medications but provided clear reasons
for their choices; none used an advance directive to
refuse all treatment. Instead, most people who com-
pleted PADs used these documents to request that
inpatient staff treat them with respect and talk with
them about their treatment. More than one third listed
specific medical conditions and/or medication side
effects that would directly lead to more informed clin-
ical decision making by doctors in emergency depart-
ments and inpatient settings.

Finally, new evidence is emerging from a large-
scale randomized clinical trial of N = 469 individuals
with mental illness, suggesting that a manualized 
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PAD facilitation helps overcome patient barriers to
completing PADs and may improve working alliance
and treatment engagement among people with severe
mental illness. The authors found that 61% of partici-
pants in the facilitated session completed an advance
directive or authorized a proxy decision maker, com-
pared with only 3% of control group participants. At
1-month follow-up, participants in the facilitated ses-
sion had a greater working alliance with their clini-
cians and were more likely than those in the control
group to report receiving the mental health services
they believed they needed.

In another analysis from this clinical trial, the
authors systematically examined competence to com-
plete PADs, using a newly developed instrument that
evaluates patients’ understanding, appreciation, and
reasoning ability applied to PADs and the specific
treatment decisions contained in PADs. The authors
found that the majority of participants at baseline
scored above 50% of the highest possible point total
on this instrument. That people with mental illness are
generally able to understand, appreciate, and reason
adequately with respect to PADs is consistent with
prior research reaching the same conclusion.

The study also showed that the manualized PAD
facilitation significantly improved patients’ compe-
tence to complete PADs, as well as their capacity to
make reasonable treatment decisions within the
framework of a PAD. The facilitation intervention
increased PAD competence most dramatically for
patients with low cognitive functioning and limited
initial understanding of PADs.

Concluding Remarks

In sum, PADs were designed as legal instruments for
persons with mental illness to retain some control
over their treatment during periods of decisional inca-
pacity. In practice, PADs could yield other indirect
benefits, such as improving communication between
providers, patients, and family caregivers; enhancing
therapeutic alliance and treatment engagement; and
mobilizing clinical resources. Jointly, these influences
could work together to help avert psychiatric crises, as
well as to improve the management of such crises
when they do occur, without resorting to involuntary
commitment.

However, it may be necessary to provide resources
to assist persons with mental disorders in completing
PADs, configure information systems to make PADs

accessible, and educate clinicians about the potential
benefits and drawbacks of PADs and their legal obli-
gations regarding PAD compliance. The National
Resource Center on Psychiatric Advanced Directives
disseminates state-by-state information on PADs and
educational material to patients, family members, pol-
icymakers, and clinicians through its Web site. Such
steps could be critical to ensuring that these legal
instruments are implemented effectively in clinical
practice and that people with mental disorders are
afforded the opportunity to plan and participate in
their own mental health treatment.

Eric B. Elbogen, Jeffrey W. Swanson,
and Marvin S. Swartz
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PSYCHOLOGICAL AUTOPSIES

A psychological autopsy (or psychiatric autopsy—the
terms are used interchangeably) is a reconstructive
mental state evaluation (RMSE) focused on under-
standing a deceased individual’s mental state at and
around the time of death, typically for the purpose of
identifying the cause of death (accident vs. suicide or
another explanation). Norman Faberow, Robert
Litman, and Edwin Shneidman are credited with
developing the concept and pioneering the technique
of the psychological autopsy in connection with their
consultation with the Los Angeles County Coroner’s
Office, which requested that they assist in determining
the cause of death (i.e., suicide or accident) in a sub-
set of “equivocal” cases.

The psychological autopsy is one form of RMSE
that can be defined as an expert inquiry focused on dis-
cerning some aspect of the mental state of a deceased
person at an earlier point in time. Expert opinions
formed by mental health professionals and based on
RMSEs are typically—but not always—conducted in
connection with some type of legal proceeding. As
such, RMSEs can be considered as a forensic evalua-
tion or forensic inquiry the goal of which is to provide
the legal decision maker (i.e., judge or jury) with infor-
mation that it would not otherwise have (based on the
expert’s inquiry and opinions), so that it can make a
more informed and accurate decision in the legal issue
at hand. For example, expert testimony regarding a
deceased person’s mental state has been introduced in
testamentary capacity proceedings (when a deceased
individual’s capacity to execute a valid will at some
prior time is at issue), life insurance and workers’ com-
pensation litigation (when the cause of an individual’s
death, including the existence of potential psychologi-
cal contributors, is at issue), and criminal litigation
(when the psychological state of a decedent is relevant
to some aspect of a criminal proceeding). In addition,
mental health professionals and mental health agencies
sometimes employ psychological autopsies as a qual-
ity assurance mechanism in cases where clients 
commit suicide. Such inquires serve to aid in under-
standing what caused the suicide and identifying good
or bad professional practice surrounding the person’s
care, both of which are seen as having the potential to
improve future care and practice.

Because the person of interest (i.e., the decedent) is
not available, the mental health professional conducting

a psychological autopsy must rely solely on collateral,
or “third-party” sources of information, including
interviews with persons familiar with the individual of
interest; interviews with persons who had contact with
the individual at and around the time in question (e.g.,
around the time the will was executed or the decedent
died); and a review of various documents including
the individual’s health care records, writings, or corre-
spondence. Depending on the type of case and the
issues at hand, areas of inquiry that may be relevant
include (a) alcohol and drug use; (b) medical status
and history; (c) mental health status and history; 
(d) economic and psychosocial stressors; (e) the
nature and quality of interpersonal, family, and mari-
tal relationships; (f) behavior and verbal and written
communications; and (g) legal history and records.

There are a number of limitations inherent to
RMSEs, some of which also affect more commonly
practiced psychological evaluations, including both
therapeutic and forensic evaluations. First, as noted
above, the lack of a standard assessment technique or
procedure increases the likelihood of unreliable
assessments and invalid opinions. Second, an obvious
limitation is the psychologist’s inability to assess the
individual whose mental state at some prior time is of
relevance (via either interview or administration of
psychological testing, if indicated). Third, because the
time of interest is in the (often distant) past, the avail-
able records may be limited and the recollections of
third parties who may be interviewed by the examiner
may suffer and be less accurate as a result. Fourth,
third-party informants who are interviewed by the
psychologist may distort representations of the dece-
dent’s mental state and behavior, either knowingly
(e.g., because of their desire to bring about a particu-
lar outcome in a legal case, such as when a potential
beneficiary intentionally denies the deceased testa-
tor’s severely impaired mental state at the time the
will is executed so that the will is declared and the
beneficiary receives the inheritance) or unknowingly
(e.g., when a spouse fails to recognize and report the
deceased spouse’s suicidal behaviors because of guilt
over the death).

Little research has been conducted examining the
reliability and validity of opinions formed using
RMSEs. Of course, assessing the validity of this tech-
nique is challenging because of problems with crite-
rion validation. That is, to examine the accuracy of
opinions that are formed using an RMSE, one must be
able to compare the formed opinions with the actual
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facts or outcome (which is never knowable or known).
As a result of the limited data regarding the reliability
and validity of opinions formed when using RMSE
techniques, commentators have recommended that
professionals who are asked to conduct such examina-
tions proceed cautiously and make clear the limita-
tions inherent in such inquiries.

Randy K. Otto
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PSYCHOLOGICAL INVENTORY OF

CRIMINAL THINKING STYLES

The Psychological Inventory of Criminal Thinking
Styles (PICTS) is an 80-item self-report inventory
designed to measure eight thinking styles presumed to
reinforce, support, and maintain a criminal lifestyle.
The eight thinking styles assessed by the PICTS are
Mollification, Cutoff, Entitlement, Power Orientation,
Superoptimism, Sentimentality, Cognitive Indolence,
and Discontinuity. The PICTS also contains two
validity scales—Confusion and Defensiveness; four
factor scales—Problem Avoidance, Interpersonal
Hostility, Self-Assertion/Deception, and Denial of
Harm; two content scales—Current and Historical;
two composite scales—Proactive Criminal Thinking
(P) and Reactive Criminal Thinking (R); and a general
score covering all 64 criminal thinking items—
General Criminal Thinking (GCT).

Description and Development

There were 32 items on the PICTS when it first
appeared in 1989, 4 for each thinking style. In 1990,
the PICTS was expanded to 40 items with the addition
of two validity scales, and the ratings went from 
3 points (agree, uncertain, disagree) to 4 points
(strongly agree, agree, uncertain, disagree). In 1992,
the number of items per scale was raised to 8 to pro-
duce an inventory of 80 items. Norms were estab-
lished by administering this third version of the
PICTS to 150 minimum-security male federal inmates,
150 medium-security male federal inmates, 150 
maximum-security male federal inmates, and 227
state and federal female inmates. The PICTS validity
scales were successfully revised in 2001, leading to
the fourth and current version of the PICTS, in which 
the content (phrasing) and position (item number) 
of the 64 thinking-style items and 8 retained validity
scale items remained constant across Versions 3.0 and
4.0. Consequently, research studies and norms from
Version 3.0 should be applicable to Version 4.0.

Hierarchical Organization

Factor analytic research has revealed one-, two-, four-,
and eight-factor solutions for the PICTS. Like the
criminal thinking it is designed to measure, the PICTS
is factorially complex and hierarchically organized.
The eight PICTS scales are at the bottom of the hierar-
chy. The P and R scales are in the middle of the 
hierarchy, with the Mollification, Entitlement, and
Superoptimism thinking-style scales loading heaviest
on P and the Cutoff, Cognitive Indolence, and
Discontinuity thinking-style scales loading heaviest on
R. At the top of the hierarchy, P and R merge to form
general criminal thinking, as measured by the GCT.

Reliability

Internal consistency (Cronbach’s alpha coefficient) is
.54 to .79 for the PICTS scales, .80 to .91 for the P and
R scales, and .93 for the GCT. Test-retest reliability
(Pearson r) after 2 weeks is .73 to .93 on the thinking-
style scales, .88 to .96 on the P and R scales, and .85
to .93 on the GCT. Test-retest reliability (Pearson r)
after 12 weeks is .47 to .86 on the thinking-style
scales, .70 to .88 on the P and R scales, and .84 to .85
on the GCT.
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Validity

The content validity of the PICTS is supported by the
fact that inmates familiar with the lifestyle concept
participated in the measure’s development and 
furnished the content for several PICTS items.
Furthermore, the eight thinking styles believed to sup-
port a criminal lifestyle are assessed on the PICTS.

In early studies evaluating the predictive validity of
the PICTS, it was determined that several of the PICTS
thinking-style scales, Cutoff and Entitlement in partic-
ular, predicted future disciplinary problems in prison
and subsequent arrests in the community. More recent
research has shown that higher-level PICTS scales—
such as the P and R, and GCT—are incrementally
valid predictors of future disciplinary problems and
recidivism when age, prior arrests, and popular non-
self-report rating scales such as the Psychopathy
Checklist: Screening Version are controlled.

Exploratory and confirmatory factor analyses have
been used to support the construct validity of the
PICTS as a factorially complex and hierarchically
organized construct with both general (GCT) and spe-
cific (eight thinking-style scales) features. Further-
more, the pattern of convergent and discriminant
correlations between the PICTS thinking-style scales
and various measures of personality indicate that the
PICTS correlates better with similar constructs (anti-
social personality) than with dissimilar constructs
(depression, anxiety, schizophrenia).

Future Research

One direction for future research is testing the cross-
national validity of the PICTS. Promising results have
been reported in studies from Canada, the United
Kingdom, Ireland, and Australia. Although the PICTS
has been translated into a number of different languages
and dialects, there have been no studies to date examin-
ing its utility in non-English-speaking populations.

A second direction for future PICTS research is
using it to measure change in offenders enrolled in
psychological programming. Although studies indi-
cate that several PICTS scales appear to change over
the course of intervention, longitudinal studies are
required to ascertain whether a change on the PICTS
reflects a meaningful change in thinking and behavior
and whether or not this has a direct bearing on future
recidivism.

Recent studies have shown that the latent structure
of criminal thinking, like the latent structure of 

psychopathy and antisocial personality, is dimensional
rather than categorical in nature. What needs to be deter-
mined is whether the dimensionality observed on the
PICTS is the same or different from the dimensional
structure of psychopathy and antisocial personality.

Glenn D. Walters

See also Forensic Assessment; Psychopathy Checklist:
Screening Version
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PSYCHOPATHIC PERSONALITY

INVENTORY (PPI)

The PPI is a widely used self-report measure designed to
detect the principal personality traits of psychopathy.
Revised in 2005 as the Psychopathic Personality
Inventory–Revised (PPI–R), it consists of 154 items
arrayed in a 4-point Likert-type format. The PPI–R, like
the original PPI, yields a Total score reflecting global
psychopathy as well as eight-factor analytically derived
content scales reflecting specific facets of psychopathy:
Machiavellian Egocentricity, Rebellious Nonconformity
(formerly Impulsive Noncomformity), Blame External-
ization (formerly Alienation), Carefree Nonplan-
fulness, Social Influence (formerly Social Potency),
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Fearlessness, Stress Immunity, and Coldheartedness.
The PPI–R also contains three validity scales designed to
detect aberrant response styles that are potentially prob-
lematic among psychopathic individuals: Virtuous
Responding (formerly Unlikely Virtues), Deviant
Responding, and Inconsistent Responding (formerly
Variable Response Inconsistency).

Construction of the PPI and PPI–R

The PPI, consisting of 187 items, was developed over
the span of several years in the late 1980s. It was con-
structed largely in response to a perceived need for an
easily administered questionnaire measure of psy-
chopathy that would facilitate research on, and the
clinical assessment of, psychopathy. In contrast to
most previous measures of psychopathy, it was devel-
oped to be applicable to nonclinical (e.g., student, com-
munity) as well as clinical (e.g., offender, substance
abuse) samples. Prior to the construction of self-report
measures of psychopathy, most of the research on this
condition was limited to offenders, primarily because
extant measures of psychopathy required access to
detailed file information. The development of the PPI
and other self-report measures of psychopathy has
facilitated research concerning the manifestations of
this condition in community and student settings, per-
mitting investigators to examine the characteristics of
“successful” or “adaptive” individuals with high lev-
els of psychopathic traits.

The PPI was designed to detect the key personality
traits of psychopathy, such as superficial charm, dis-
honesty, manipulativeness, guiltlessness, callousness,
fearlessness, self-centeredness, externalization of
blame, and poor impulse control. The initial constructs
targeted for inclusion in the PPI were derived from a
comprehensive review of the clinical and research lit-
eratures on psychopathy, including the seminal writ-
ings of Hervey Cleckley, Benjamin Karpman, David
Lykken, Robert Hare, and Herbert Quay. In an effort
to distinguish psychopathy from cognate but separa-
ble constructs (e.g., antisocial personality disorder,
crime proneness), items explicitly assessing antisocial
and criminal behaviors were not included in the
prospective item pool. To enhance the likelihood that
the psychopathic respondents would be willing to
endorse trait-relevant items, most PPI items were
phrased to be socially normative.

The PPI items and constructs were progressively
refined by means of factor analyses on three successive

undergraduate samples, with a total sample size of
1,156 participants. The eight lower-order factors that
make up the PPI emerged across all three rounds of test
development and appeared to assess the core affective
and interpersonal traits of psychopathy. The three valid-
ity scales of the PPI assist with detection of socially
desirable responding and malingering, which may be
particular causes for concern in forensic settings.

The PPI was revised in 2005 to reduce its length,
decrease its reading level, eliminate psychometrically
suboptimal and culturally specific items, and develop
norms for general population and offender samples.
Based on factor analyses of large student, community,
and offender samples, a number of inadequately func-
tioning PPI items were eliminated or rewritten. The
revised version of the test, the PPI–R, consists of 154
items divided into the same eight content scales and
three validity scales as the PPI.

Higher-Order Factor Structure

Higher-order-factor analyses of the PPI–R content
scales have generally yielded a two-factor structure.
One factor, called “Fearless Dominance,” consists of
the Social Influence, Fearlessness, and Stress Immu-
nity content scales. The other factor, called “Self-
Centered Impulsivity,” consists of the Machiavellian
Egocentricity, Rebellious Nonconformity, Blame
Externalization, and Carefree Nonplanfulness content
scales. The eighth PPI–R content scale, Coldhearted-
ness, does not load substantially on either higher-
order factor. The analyses indicate that the two PPI–R
higher-order factors display markedly divergent corre-
lates. For example, Fearless Dominance correlates
negatively with indices of depression, anxiety, and
suicidality, whereas Self-Centered Impulsivity corre-
lates positively with these indices.

Reliability

The test-retest reliability of the PPI–R Total score
(average 20-day retest interval) in a general popula-
tion sample is .93, with the test-retest reliabilities of
the PPI–R content scales ranging from .82 to .95. The
internal consistency (Cronbach’s alpha) of the PPI–R
Total score in a general population sample is .92, with
internal consistencies of the PPI–R content scales
ranging from .78 to .87. These test-retest and internal
consistency figures are comparable with, and slightly
higher than, those generally reported for the PPI. The
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internal consistency of the PPI–R Total score in an
offender sample is somewhat lower (.84), with the
internal consistencies of the PPI–R content scales
ranging from .71 to .83.

Validity

Numerous studies in college and offender samples pro-
vide support for the construct validity of the PPI and
PPI–R. The Total scores on these measures correlate
moderately to highly with other self-report, interview-
based, and observer measures of psychopathy. The PPI
Total score correlates moderately with measures of per-
sonality disorders known to overlap with psychopathy,
such as narcissistic, histrionic, and borderline personal-
ity disorders, but weakly with measures of most other
(e.g., schizoid) personality disorders. Moreover, the
PPI and PPI–R Total scores display adequate discrimi-
nant validity from measures of constructs that are theo-
retically distinct from psychopathy (e.g., depression,
schizotypy, psychosis proneness, social desirability).

In addition, the PPI and PPI–R Total scores corre-
late negatively with several traits of the well-known
“five-factor model” of personality, especially Consci-
entiousness and Agreeableness, and positively with
measures of sensation seeking and Machiavellianism.
Finally, the PPI Total score demonstrates positive cor-
relations with measures of delinquent behaviors and
substance abuse, laboratory measures of poor impulse
control and planning, and offender disciplinary infrac-
tions. Future research should help determine whether
(a) the PPI–R exhibits incremental validity above and
beyond other well-validated measures of psychopathy
(e.g., the largely interview-based Psychopathy
Checklist–Revised), (b) observer reports of psychopa-
thy can supplement the PPI–R by filling in some of
the “blind spots” generated by psychopathic individu-
als’ lack of insight regarding the nature of their symp-
toms, and (c) the PPI–R can help identify potentially
adaptive expressions of psychopathy, such as charis-
matic leadership and heroic forms of altruism.

Scott O. Lilienfeld and Michelle R. Widows

See also Forensic Assessment; Psychopathy Checklist–
Revised
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PSYCHOPATHY

Although psychopathy may be viewed as an evolu-
tionary adaptation that serves the individual well, it
typically is construed as a personality disorder, or a
chronic, inflexible, and maladaptive pattern of relating
to the world. Most conceptualizations of psychopathy
emphasize traits of emotional detachment, including
callousness, failure to form close emotional bonds,
low anxiety proneness, remorselessness, and deceit-
fulness. However, the most widely used measure 
of psychopathy goes beyond these traits to assess
repeated involvement in antisocial behavior. The
Revised Psychopathy Checklist (PCL–R) was devel-
oped with criminal offenders and weighs past antiso-
cial behavior as strongly as traits of emotional
detachment in diagnosing psychopathy. Predominant
use of the PCL–R and offender samples has estab-
lished a large research literature on unsuccessful psy-
chopathy. Relatively little is known about individuals
with traits of emotional detachment who escape con-
tact with the legal system; express their psychopathic
tendencies in a manner that does not conflict with the
law; or even attain success in business, political, and
other settings. Indeed, most contemporary research
and virtually all practical interest in psychopathy
revolve around the utility of the PCL–R in forecasting
offenders’ violent and antisocial behavior and, to a
lesser extent, offenders’ treatment amenability. Recent
research challenges the prevailing assumptions that
(a) traits of emotional detachment per se predict vio-
lence and (b) individuals with psychopathic traits can-
not be effectively treated. In this entry, research on
these practical issues is reviewed before turning to
more fundamental questions about the basic nature and
manifestations of psychopathy. Theoretically driven
research on the potential mechanisms that underpin the
disorder reveal the importance of emotional detach-
ment as a likely manifestation of classic or “primary”
psychopathy. Such research also suggests that there

642———Psychopathy

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 642



may be a “secondary” variant of psychopathy, marked
by psychological disturbance and violence potential.

Practical Interest in Psychopathy

A variety of psycholegal issues that arise in the crimi-
nal and juvenile justice system call for the identifica-
tion of individuals who are inalterably dangerous.
Increasingly, measures of psychopathy are being
applied to inform decisions about the length of offend-
ers’ sentences, their level of institutional supervision,
whether they should be released from prison on parole,
whether they should receive any treatment, and whether
they should be sentenced to death. Psychopathy mea-
sures predominantly are used as prosecution tools. As
shown in this section, there are reasons to question the
assumption that these measures identify individuals
who are inalterably dangerous.

VViioolleennccee  PPrreeddiiccttiioonn

The most widely used measure of psychopathy is
also the number one tool used to assess risk of future
violence. In fact, forensic psychologists use the PCL–R
to assess risk twice as often as they use tools that were
specifically designed as risk assessment tools. This is
not the case for other well-validated measures of psy-
chopathy such as the Psychopathic Personality
Inventory (PPI). Instead, the diagnostic measure for
personality disorders has become the most widely used
tool for assessing violence risk, owing to a series of
studies indicating that the PCL measures robustly pre-
dict violence and recidivism for offenders, forensic
patients, and even psychiatric patients. Although the
absolute size of this relationship is weak (r ≈ .25), the
PCL–R is among the strongest single predictors of vio-
lence and other criminal behavior, on a level that com-
petes with leading risk assessment tools.

Although this relationship suggests that emotion-
ally detached psychopaths callously use violence to
achieve control over and exploit others, recent research
suggests otherwise. The lion’s share of the PCL–R’s
utility in predicting violence is attributable to its satu-
ration with indices of past violence and criminality.
Although there is debate about its factor structure, the
original PCL–R model has two moderately correlated
scales: The first assesses core interpersonal and affec-
tive features of emotional detachment that are central
to most conceptualizations of psychopathy; the second
assesses impulsivity, irresponsibility, poor anger con-
trols, and antisocial behavior, which some view as

peripheral to psychopathy. A meta-analysis of 42
studies indicated that the PCL–R’s antisocial behavior
scale is significantly more predictive of violent and
general recidivism than its emotional detachment
scale. Moreover, three original studies indicate that the
emotional detachment scale does not significantly pre-
dict future violence, independent of its association
with the antisocial behavior scale.

Psychopathy explains the predictive utility of the
PCL–R less than do two other factors. First, indices of
past violent and criminal behavior naturally are linked
with future, like behavior. Information about criminal
behavior determines one’s ratings of some PCL–R items
and heavily affects one’s ratings of many others. Second,
ratings of past violent and criminal behavior appear to
capture something traitlike that is clinically useful but
not specific to psychopathy. The PCL–R (antisocial or
total scores) manifests some incremental utility in pre-
dicting future violence and crime, beyond indices of past,
like behavior. Recent research suggests that the PCL–R
may tap constructs of antagonism or “externalizing” that
place individuals at high risk of involvement in violent
situations. Antagonism involves suspiciousness, hostility,
combativeness, and irritability. Externalizing weaves
together traits of aggression and behavioral disinhibition,
antisocial behavior, and substance use. Neither construct
is specific to psychopathic personality disorder. Both are
related to violent and antisocial behavior.

TTrreeaattmmeenntt  AAmmeennaabbiilliittyy

Practical interest in psychopathy revolves around
its implications for assessing both violence risk and
treatment amenability. The prevailing assumption is
that psychopathy cannot be effectively treated. In fact,
the results of one early study led many to opine that
treatment only “made psychopaths worse”—that is,
more likely to re-offend than if they had not been
treated. This study was a retrospective matched trial
that compared the recidivism rates of mentally disor-
dered offenders released from either a prison or a rad-
ical therapeutic community program. The treatment
program was active in the 1960s and involved uncon-
ventional interventions such as extended nude
encounter groups and administration of psychedelics,
alcohol, and other drugs to psychopaths to disrupt
their defenses, increase their anxiety, and generally
make them more accessible to treatment.

Therapeutic pessimism about psychopathy is so
deeply entrenched in clinical and forensic circles that
it rarely has been subjected to empirical evaluation. 
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To date, no randomized controlled trial has compared
the outcomes of psychopathic individuals who do,
or do not, receive treatment. Moreover, no published
study has examined treatment programs developed
particularly for those with psychopathy; instead, treat-
ment for other conditions (mental disorder, substance
abuse, or recidivism risk) has been administered “as
usual” to those with psychopathy.

Nevertheless, a mounting body of recent quasi-
experimental evidence challenges the assumption that
individuals with psychopathy do not respond to con-
ventional treatment. This research suggests that psy-
chopathy, like many other personality disorders,
complicates the first-line treatment of mental and sub-
stance abuse disorders. Simply put, individuals with
psychopathy tend to have low treatment motivation, to
misbehave in treatment, and to respond more slowly
to treatment. However, when provided sufficient
“doses” of treatment, those with psychopathy are as
likely as anyone else to manifest reduced risk of vio-
lence and recidivism.

Three nonexhaustive examples will be provided
here. First, a meta-analysis of 44 studies indicated
that (a) therapeutic communities were the most com-
mon and least effective form of treatment for those
with psychopathy and (b) across treatment modalities
and definitions of psychopathy, treatment was moder-
ately successful in reducing recidivism for psycho-
pathic individuals (a 62% success rate). Second, a
prospective study of approximately 900 civil psychi-
atric patients indicated that psychopathy did not mod-
erate the effect of outpatient treatment on future
violence. Of those who received relatively intensive
treatment during one 10-week period, those with psy-
chopathic traits were as likely as those without such
traits to show significantly reduced violence potential
in the next 10-week period. Third, a prospective
study of 381 offenders mandated to substance abuse
treatment indicated that treatment involvement sig-
nificantly reduced risk of recidivism during the year
after release, regardless of the effect of psychopathic
traits. In the latter two studies, propensity scores were
applied to control for the nonrandom assignment of
individuals to less versus more intensive treatment.
The effects remained moderate and significant.
Together, this research suggests that individuals with
psychopathy should be recast as high-risk (not
hopeless) cases in need of intensive treatment.
Correctional research indicates that focusing inten-
sive resources on the highest-risk cases maximizes
reduction in recidivism.

Basic Nature and
Manifestations of Psychopathy

The relatively recent surge of interest in applying
measures of psychopathy has affected our concep-
tualization of the construct itself. To be certain, use
of the PCL–R has advanced the field’s understand-
ing of the nature and manifestations of psychopa-
thy. The ever-increasing momentum of research on
psychopathy is largely attributable to the PCL–R’s
ability to assess reliably traits such as callousness,
facilitate comparison of results across studies, and
clarify communication among practitioners and
researchers. However, referring to the PCL–R as
the “gold standard of psychopathy” signals that the
field has mistakenly conflated a measure with a
construct. A PCL–R score is no more psychopathy
than a Wechsler Adult Intelligence Scale (WAIS–R)
score is intelligence.

As research on the PCL–R’s utility in predicting
violence has accumulated, the dominant view
of psychopathy itself has shifted. Most modern
views of psychopathy may be traced to Hervey
Cleckley’s influential book The Mask of Sanity
(1941). Based on a series of case studies, Cleckley
articulated 16 criteria for psychopathy that empha-
sized traits of emotional detachment. Although the
PCL–R is based on Cleckley’s conceptualization, it
omits some features that Cleckley viewed as cen-
tral to psychopathy (e.g., low anxiety) and empha-
sizes tendencies toward violent and antisocial
behavior. Cleckley viewed these tendencies as
largely “independent” of the more fundamental
manifestations of psychopathy. As the field has
come to equate psychopathy with the PCL–R, there
has been slippage toward the notion that psychopa-
thy is a violent variant of antisocial personality dis-
order. Now, psychopaths are called “intraspecies
predators,” and criminal behavior has been held
up as the “ultimate criterion” for measures of
psychopathy.

Notably, this entry focuses on the nature and man-
ifestations of psychopathy among those for whom 
measures of psychopathy are best validated: adult,
Caucasian, male offenders. Questions have been
raised about the applicability of the psychopathy
construct to juveniles, African Americans (who do
not manifest some deficits on laboratory tasks
thought prototypic of psychopathy), and women
(who do not yield a clear factor structure for mea-
sures of psychopathy).
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VVaalliiddaattiioonn  HHiieerraarrcchhyy

Predictive utility (which seeks clinical utility) can-
not be mistaken for construct validity (which seeks
construct identification). To increase the PCL–R’s pre-
dictive utility, one could go beyond criminal behavior
to include items that assess young age and male gender.
This would not, however, necessarily enhance the mea-
sure’s validity in assessing psychopathic personality
disorder. To advance understanding of the construct,
psychopathy must be evaluated against a validation
hierarchy dictated by a theory of the disorder.

There are two major groups of theories about psy-
chopathy. The first group begins with Cleckley, who
posited that psychopathy is a largely inherited affective
deficit that results in self-defeating behavior. Similarly,
Robert Hare hypothesizes that this affective deficit
involves impaired processing of emotional meanings
related to language and may be based on reduced later-
alization of verbal processes. The second theoretical
group begins with the Fowles-Gray model of psychopa-
thy, which references two constitutionally based motiva-
tional systems that influence behavior. The behavioral
inhibition system (BIS) regulates responsiveness to
aversive stimuli and is associated with anxiety, whereas
the behavioral activation system (BAS) regulates appet-
itive motivation and is associated with impulsivity.
According to the Fowles-Gray theory, primary psy-
chopaths possess an intact BAS and a weak BIS, so they
do not experience anticipatory anxiety that causes most
people to inhibit activity that leads to punishment or
nonreward. In a related sense, David T. Lykken’s pri-
mary psychopath is fearless. Without the experience of
fear to facilitate learning to avoid conditions associated
with pain, the primary psychopath has difficulty with
avoidance learning. Rather than fearlessness, Joseph P.
Newman’s conceptualization emphasizes a lack of anx-
iety. Specifically, Newman postulates that a cognitive
processing or “response modulation” deficit lies at the
core of Cleckleyan psychopathy. These individuals are
unable to suspend a dominant response set to accommo-
date feedback from the environment.

Despite the differences among them, most of these
theories describe psychopathy as a largely inherited
affective or cognitive processing deficit. These theories
dictate a validation hierarchy that places pathophysio-
logic and etiological mechanisms at the top, as they
offer the greatest potential for explaining the disorder
and potentially altering its course. Although unmodu-
lated, unrestrained, or self-defeating behavior is symp-
tomatic of the disorder, and may be found at lower

levels of the validation hierarchy, there is nothing spe-
cific to criminal or violent behavior. Indeed, several
theories explicitly omit criminal behavior. The question
is whether the diagnostic criteria for psychopathy iden-
tify a homogeneous group of individuals with clearly
delineated deficits and largely genetic pathophysiology.

DDeeffiicciittss  aanndd  EEttiioollooggyy

The PCL–R has been most thoroughly evaluated in
laboratory experiments as comprising the diagnostic cri-
teria for psychopathy. Although these criteria do appear
to identify a group of individuals with theoretically rel-
evant deficits, they could be refined to do this better. On
the one hand, PCL–R scores are associated with dimin-
ished startle response to negative or aversive emotional
cues, less autonomic arousal during fear and distress
imagery, and greater recall for the peripheral details of
aversive images. On the other hand, the PCL–R omits
key features of psychopathy, such as low anxiety.
Among offenders with high PCL–R scores, only those
who also manifest low anxiety show response modula-
tion deficits on a passive avoidance learning task or
reduced sensitivity to cues of punishment when a
reward-oriented response set is primed. Moreover, the
PCL–R overemphasizes antisocial behavior. When
PCL–R scale scores are examined, performance on
many of these laboratory measures is more strongly
linked with the emotional detachment scale than the
antisocial behavior scale. Integrating across studies, the
core of psychopathy seems to involve emotional detach-
ment, including low anxiety, not antisocial behavior.

Although one might interpret the results of these
experiments as evidence that psychopathy is geneti-
cally influenced, caution should be exercised in draw-
ing premature inferences because the heritability of
these laboratory variables is unclear. To date, no
behavior genetic studies of PCL–R psychopathy have
been conducted. Nevertheless, several survey studies
indicate that childhood maltreatment is more strongly
associated with the PCL–R’s antisocial behavior scale
than its emotional detachment scale. In keeping with
the experimental data, this suggests that emotional
detachment is a more theoretically valid indicator of
psychopathy than antisocial behavior.

To date, only one behavior genetic study of psy-
chopathy has been conducted with adults or adoles-
cents. In this twin study of more than 600 17-year-olds
drawn from the community, a measure of normal per-
sonality was used to estimate scores on a promising
self-report measure of psychopathy, the PPI. Although

Psychopathy———645

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 645



the PPI has “Fearless Dominance” and “Impulsive
Antisociality” scales that appear somewhat like the
two scales of the PCL–R, the PPI is not saturated with
indices of violent and antisocial behavior. The study
yielded moderate heritability estimates for both scales
(h = .45 to .49). The extent to which these results will
generalize to the context in which psychopathy is typ-
ically studied (i.e., direct assessment of PCL–R psy-
chopathy with offenders) is unclear.

In summary, the criteria for diagnosing psychopa-
thy can identify individuals with clearly delineated
deficits, particularly if they are modified to include
low anxiety and de-emphasize antisocial behavior. At
present, it is unclear whether these deficits are largely
genetically determined. However, as shown next, the
present criteria clearly do not identify a homogeneous
group of individuals as psychopathic.

HHoommooggeenneeiittyy

Although psychopathy usually is treated as a uni-
tary construct, Ben Karpman’s seminal theory posits
that there are two variants: primary psychopathy is
underpinned by an inherited affective deficit, whereas
secondary psychopathy reflects an acquired affective
disturbance. Primary psychopathy is consistent with
classic conceptualizations of psychopathy as a deficit,
whereas secondary psychopathy represents a more
psychopathological, hostile, and violent variant.

Although the etiological distinctions between them
have not been rigorously investigated, there is evi-
dence that primary and secondary variants of psy-
chopathy can be identified. Despite differences in
their methodology, three studies have identified—
among offenders with PCL–R scores in the range
deemed psychopathic—primary and secondary vari-
ants. In the first study, model-based cluster analysis
was applied to 96 inmates’ scores on a measure of
general personality to identify two groups of psy-
chopaths: one emotionally stable (primary) and the
other aggressive (secondary). Although the two
groups were difficult to distinguish in their psycho-
pathic traits, secondary psychopaths reported more
fights, greater alcohol abuse, lower socialization, and
higher trait anxiety than primary psychopaths. In the
second study, model-based cluster analysis was
applied to 124 inmates’ scores on the PCL–R and a
measure of trait anxiety to reveal two groups. Relative
to primary psychopaths, secondary psychopaths had
greater trait anxiety, fewer psychopathic traits, and
comparable levels of antisocial behavior. Across 

validation variables, secondary psychopaths mani-
fested more borderline personality features, poorer
interpersonal functioning (e.g., withdrawal, lack of
assertiveness), more symptoms of major mental disor-
der, and greater treatment responsivity than primary
psychopaths. A similar approach was used in the third
study of 116 juvenile offenders, which also yielded
primary and secondary variants. Secondary variants
were more likely than primary variants to endorse
early childhood abuse.

These recent findings raise fundamental questions
about the nature of psychopathy. Are secondary psy-
chopaths still “psychopaths” if the mechanisms that
underpin their traits differ from psychopathy as classi-
cally construed? The findings may also have substantial
practical implications for risk assessment and risk man-
agement. Relative to primary psychopaths, secondary
psychopaths theoretically are both more prone to vio-
lence and more amenable to treatment. The next gener-
ation of research holds promise for addressing these
key questions, ideally while distinguishing between the
practical enterprise of clinical prediction and the pur-
suit of understanding the psychopathy construct.

Jennifer L. Skeem and Patrick J. Kennealy

See also Antisocial Personality Disorder; Forensic
Assessment; Hare Psychopathy Checklist–Revised 
(2nd edition) (PCL–R); Juvenile Psychopathy; Personality
Disorders; Psychopathic Personality Inventory (PPI);
Psychopathy, Treatment of; Psychopathy Checklist:
Screening Version; Psychopathy Checklist: Youth Version;
Risk Assessment Approaches
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PSYCHOPATHY, TREATMENT OF

The treatment of psychopathy is a controversial and
underinvestigated area of study. Many researchers 
and clinicians have suggested that the pervasive and
manipulative nature of the disorder makes it unlikely
that psychopathic individuals can benefit from treat-
ment. It is of concern that the primary characteristics
of psychopathy (e.g., manipulation, deceit, and shal-
low affect) result in low treatment compliance and
efficacy. To elaborate on this point, Ivan Zinger and
Adelle Forth (1998) contend that the pessimistic
views of treating the psychopath derive from three pri-
mary sources. First, Hervey Cleckley’s description of
the psychopath’s inability to form affective relation-
ships considered necessary for effective treatment was
influential. Second, psychopaths who cause substan-
tial harm to society tend to decrease the compassion
of clinicians, thereby reducing therapist motivation.
Third, serious personality disorders have often been
considered intractable by many clinicians. Zinger and
Forth also argued that these views are entrenched in
the minds of both mental health and legal profession-
als, resulting in few objective efforts to examine treat-
ment amenability in psychopaths. Despite these early
concerns, recently there has been renewed interest in
examining the treatment of psychopathy, as some
researchers believe that treatment gains are possible if
the modality and dosage of treatment are suited to the
disorder. Recent advances in the treatment of other
personality disorders also spurred a renewed interest
in the treatment of psychopathy. Although contempo-
rary research suggests that the field has been overly
pessimistic about the prognosis for treating psychopa-
thy, there are few well-controlled studies on the topic.
It is therefore difficult to draw firm conclusions either
way with respect to treatment outcomes.

Randy Salekin first shed light on the psychopathy-
treatment relation by conducting a meta-analysis on 42
studies. The results of that study indicated that psycho-
pathic individuals could show some benefit from psy-
chotherapy; however, the treatment had to be intensive
and typically involved both the psychopath and family
members. Although the quality of the studies in the
meta-analysis was somewhat limited, the review
underscored two important points: (1) there was no
evidence for psychopathy being considered an untreat-
able disorder and (2) there was a need for a second
generation of research on the topic. Salekin’s review
and meta-analysis also highlighted several problematic

areas that would need resolution before the field could
move forward with a more informative generation of
research. These problems included definitional con-
cerns, an unclear etiology of psychopathy, and few
controlled treatment-outcome studies. Each of these
concerns is reviewed in further detail below.

Defining Features

Most problematic has been disagreement about the
conceptualization and defining features of psychopa-
thy. Hervey Cleckley offered a well-accepted early
version of psychopathy. However, this version was
replaced in the Diagnostic and Statistical Model
(DSM) with a behavioral model for antisocial person-
ality disorder. Lee Robins and Robert Cloninger sug-
gested that antisocial personality disorder (i.e.,
psychopathy) might be best measured by examining
behavior rather than personality because the assess-
ment of personality was less reliable. Robert Hare
offered a two-factor model for psychopathy that incor-
porated both Cleckley’s personality model of psy-
chopathy and behavioral aspects similar to those
outlined in Robins and Cloninger’s work. While these
theorists purport to be assessing the same construct,
the items of each model differ significantly, compli-
cating the psychopathy (antisocial personality) treat-
ment-outcome question. That is, depending on the
model used, psychopathy might be more or less treat-
able. However, there is little in the way of systematic
research to shed light on the treatment potential for
each of the different models.

Whatever the chosen model, current diagnostic
systems (e.g., DSM-IV-TR [fourth edition, text revi-
sion], International Classification of Diseases, 10th
revision [ICD-10]) use cutoff points for diagnosing
disorders, resulting in various permutations for a
given disorder. This is pertinent to psychopathy
research and practice because certain characteristics
might be more resistant to treatment. For instance,
“absence of nervousness,” “manipulation,” “deceitful-
ness,” or other factors might be of most concern for
treatment. To elaborate on this point, absence of ner-
vousness, a cardinal feature of early definitions, may
generate the hypothesis that psychopathy is difficult to
treat; however, because the cutoff scores are set low
on some measures (DSM-APD [antisocial personality
disorder]) and moderate to high on others (PCL–R), it
might mean that some individuals classified as having
the disorder do not exhibit the trait that would make
them less amenable (absence of nervousness). Of

Psychopathy, Treatment of———647

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 647



equal concern, because few contemporary measures
of psychopathy incorporate this feature, it is possible
that newer indices may identify individuals who are
amenable to treatment, even though they might be
labeled as psychopathic. Thus, the mix of psycho-
pathic characteristics could be very important in mak-
ing determinations of amenability (unamenability).

Even if all symptoms were to be accorded equal
weight in the amenability question, it is difficult to
know at what point individuals become unamenable to
treatment. It is also not clear from other disorders
(e.g., depression) that endorsing all possible symp-
toms results in a more untreatable condition. Even
assuming that higher-scoring individuals are less
amenable to treatment, there are no data to suggest
that individuals scoring more than 30 on the PCL–R
(the cutoff score most often used for adults) are the
worst candidates for treatment. Assessment with such
instruments rests on the assumption that all criteria
carry equal weight (and this may not be the case as
noted above) and that any combination of items that
exceeds a predetermined cutoff score is sufficient to
warrant diagnosis (and presumably a conclusion that
the individual is unamenable to treatment). Thus, even
the use of dimensional scores that may reflect degrees
of treatment amenability (or unamenability) is not
well tested. And, as mentioned, if items are not of
equal weight in answering amenability queries, such a
perspective would not alleviate the potential for par-
ticular symptoms to have more or less effect on treat-
ment amenability.

Etiology

The etiology for psychopathy is not well understood.
Even for proposed theories, the specific linkage
between etiology and treatment is not always well
developed or articulated. What we do know is that the
majority of prominent theories suggest a predisposi-
tion to the disorder. Specifically, temperamental style,
low fearfulness, deficiency in psychopathy constraint,
or a similar deficit, are frequently mentioned.
Psychopathy researchers have also begun to show 
a genetic link to the disorder. Other theories suggest
that psychopathy develops through a specific set of
environmental conditions (e.g., poor attachment due
to maltreatment). There is little in the theories them-
selves, however, even those emphasizing genetic fac-
tors, that could rule out the potential for treatment.

In sum, theories regarding the etiology of psy-
chopathy suggest that psychopathy may develop
through predisposition, harsh environmental conditions,
or the interaction of temperament and environment.
Even individuals with a particular temperamental style
interact with others in ways that can foster either
detachment and aggression or attachment and proso-
cial behavior. Moreover, the acceptance of linear deter-
ministic theories that ignore the potential multiple
factors that affect the development of psychopathy and
are unable to account for the complexity of psychopa-
thy symptoms will not be helpful in designing treat-
ment programs. Specifically, theories that focus on
only one component, or aspect, of psychopathy (e.g.,
frontal lobe dysfunction, deficiency in serotonin,
response modulation) without explicating other mani-
festations (e.g., superficial charm, good intelligence,
manipulation) are overly simplistic. Theories will have
to be more encompassing when accounting for the
symptoms of psychopathy because theory hints at
methods and targets for intervention. For example,
many of the current theories point toward parental
practices and contextual factors as targets for poten-
tially successful intervention. Or some theories sug-
gest notifying psychopaths of their deficits in therapy
so that they can begin to try to alter them.

Treatment-Outcome Studies

Another area of concern with respect to the treatment
of psychopathy is that there are not many well-con-
trolled treatment-outcome studies. The meta-analysis
mentioned earlier showed that there may be some
treatment effect for psychopathic individuals. Specifi-
cally, treatment may be beneficial if it is intensive and
of long duration. This meta-analysis also found that
youths evidenced the most gain from psychotherapy
and that incorporating family and other support groups
into treatment appeared to be helpful. This review and
meta-analysis suggested that, like individuals with
other disorders, psychopaths probably show moderate
and incremental change over time rather than a com-
plete transformation. Although this study suggested
that a second generation of research was needed on
this topic, few subsequent studies have been con-
ducted. Specifically, very few studies have systemati-
cally examined the treatment response differences
between psychopaths and nonpsychopaths. In those
that have, psychopathic traits tend to be seen as 
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predicting early termination or poor treatment perfor-
mance rather than targets for intervention themselves.
This is particularly evident in the substance abuse lit-
erature, where the primary intervention target is sub-
stance use rather than psychopathy or psychopathic
traits, even after numerous studies have demonstrated
that psychopaths show fewer treatment gains using tra-
ditional interventions for substance use. Despite the
limitations, these studies have a few hopeful findings
that deserve greater attention. First, several programs
found some positive benefits from treatment, even for
individuals with high levels of psychopathy. Second,
longer, more intensive treatments generally showed
better effects, consistent with the view of psychopathy
as a pervasive and destructive personality disorder.

The primary conclusion we can draw from past
work in this area is that much more intensive and
thoughtful research is needed if we are to further facil-
itate practice with psychopathic individuals. At pres-
ent, there are few specific programs designed for
treating psychopathy itself, and there are mixed find-
ings regarding behavior and compliance while in treat-
ment. It would be naive to conclude that treatment
would not be difficult, particularly given what we
know about the treatment of other severe forms of psy-
chopathology; however, it is equally naive to conclude
that psychopaths cannot benefit from treatment simply
because of the complexity of the disorder. Working
between these two extremes, the literature reviewed
above indicates that more research is needed to study
the risk, protective, and causal factors of psychopathy
as well as to begin intervention development.
Ultimately, the goal should be to test the efficacy and
effectiveness of informed treatment programs.

Directions for Future Studies

In many clinical settings, psychopaths are seen as
untreatable despite a lack of scientific support for this
claim. Three problem areas are clear from the research
that exists on the topic. First, classification is a critical
issue with regard to treatment. Further clarity regarding
the features of the disorder is necessary to accurately
assess treatment amenability. This clarity can be gained
in part by specifying the conceptualization of psychopa-
thy used in treatment-outcome studies as well as the spe-
cific symptomatology present that makes it difficult (or
easy) to treat them. Also necessary for understanding
treatment effectiveness is work on the temporal stability

of psychopathy. Few studies have examined the 
psychopathy-treatment relation from contemporary
concepts of the disorder or compared treatment effects
across broad models. In a meta-analysis by Salekin, the
Cleckley psychopath was the most frequently investi-
gated conceptualization of psychopathy in treatment-
outcome studies, yet most current research uses Hare’s
conceptualization of psychopathy. Given that his defini-
tion differs from Cleckley’s, treatment-outcome studies
that employ this definition are necessary, particularly if
psychologists are to make statements about treatment
amenability based on the PCL–R.

Third, to better understand the psychopathy-treat-
ment relation, several issues should be addressed in
future studies. Treatment programs specifically aimed
at reducing psychopathic characteristics should be
developed and ought to be based on theory regarding
the etiology and maintenance of psychopathy. These
studies should be controlled and systematic to deter-
mine the effectiveness of different treatment modali-
ties. For example, researchers should use psychopathy
instruments pre- and posttreatment to examine the
changes in symptom level, and raters should be blind
to previous scores or intervention group membership.
These studies should also investigate whether external
criteria, such as recidivism and conduct problems, are
reduced following treatment. This type of information
would inform psychologists whether there is evidence
that psychological change implies reduced risk of re-
offending. In addition, in light of the characteristics of
psychopathy, research needs to evaluate the possibility
that clients are “faking good” rather than showing evi-
dence of substantive changes in psychopathic traits.

In sum, the literature on the treatment of psychopa-
thy has changed from pessimistic to cautiously opti-
mistic with the notion that carefully designed and
focused interventions may be able to produce measur-
able change in psychopathic individuals. Through
careful design and evaluation of treatment intervention
programs, it is hoped that the second generation of
research on treatment outcomes will allow for earlier,
more effective intervention with psychopathic individ-
uals to reduce the high societal cost of persistent
offending. The eventual goal should be to use theories
of etiology to initiate prevention and intervention
efforts before the development of the disorder causes
the individual, and society, substantive harm.

Randall T. Salekin and Ross D. Grimes
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PSYCHOPATHY CHECKLIST–REVISED

See HARE PSYCHOPATHY CHECKLIST–REVISED

(2ND EDITION) (PCL–R)

PSYCHOPATHY CHECKLIST: 
SCREENING VERSION

See HARE PSYCHOPATHY CHECKLIST: SCREENING

VERSION (PCL:SV)

PSYCHOPATHY CHECKLIST: 
YOUTH VERSION

See HARE PSYCHOPATHY CHECKLIST: YOUTH

VERSION (PCL:YV)

PSYCHOTIC DISORDERS

The term psychosis was first used in the medical liter-
ature by Ernest von Feuchtersleben in his textbook
Principles of Medical Psychology (1847). Originally,
the concept was defined broadly to include any impair-
ment of the higher mental functions. Starting in the
late 1800s, psychopathologists such as Emil Kraepelin,
Eugen Bleuler, and Kurt Schneider began to differen-
tiate specific psychotic disorders on the basis of their
symptomatology and course. According to contempo-
rary views, psychotic disorders are psychopathologi-
cal conditions characterized primarily by profound
disturbances in cognition, perception, emotion, and
volition that result in severe psychosocial dysfunction,
including inability to meet the demands of daily life,
and impaired reality testing.

Symptomatology

Psychotic disorders comprise literally scores of symp-
toms, many of which have a variety of distinct mani-
festations. The symptoms are not specific and
occasionally can be observed in other disorders,
including cognitive disorders and mood disorders.
Psychotic symptoms can be categorized into four
broad categories, according to functional domain.

Disturbances of Cognition. These can be divided into dis-
turbances of thought content (i.e., what a person thinks or
talks about) versus disturbances of thought form (i.e., the
way in which a person thinks or speaks). Symptoms
related to thought content include delusions (beliefs held
with certainty that are demonstrably false and culturally
abnormal) and ideation (overvalued beliefs). Specific
symptoms that occur with some frequency include
thought insertion (others are placing thoughts in the per-
son’s head), thought withdrawal (thoughts are being
taken out of the person’s head), thought broadcasting
(others can hear the person’s thoughts), misidentification
(others are impersonating the person’s loved ones), and
thoughts of reference (ordinary occurrences have a spe-
cial meaning or were arranged just for the person).
Disturbances of thought content are often characterized
according to thematic content (e.g., persecutory, grandiose,
erotomanic, jealous, somatic, or nihilistic) or according
to whether they are bizarre (strange and impossible,
totally implausible), fixed (stable over time), and system-
atized (complex and internally coherent).
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Symptoms related to thought form include loose
associations (jumping quickly from topic to topic), tan-
gentiality (keeps wandering off the topic), circumstan-
tiality (speech is only indirectly relevant to the topic
being discussed), derailment (loses track of the topic
completely), perseveration (keeps returning to the same
topic), thought blocking (abruptly stops talking), neol-
ogisms (makes up new words), clanging (speech is full
of rhymes), pressured speech (talks quickly and loudly),
incoherence (speech is unintelligible), and echolalia
(repeating words spoken by others).

Disturbances of Perception. These also can be divided
into two major types. First, hallucinations are sensa-
tions in the absence of an external stimulus. They may
occur in any sensory modality. The most common are
auditory (e.g., hearing voices that other people can’t
hear, often several people conversing in negative
terms with or about the person or telling the person
what to do) and visual (e.g., seeing things that other
people can’t see, such as lurking strangers, ghosts, or
visions). Second, depersonalization and derealization
are abnormalities in perception of self and the envi-
ronment, respectively. Depersonalization often
involves “out-of-body” experiences (e.g., people per-
ceive that their minds have left their bodies and are
floating around the room or that they no longer have
control over the movement of their own bodies).
Derealization, in contrast, often involves the percep-
tion that the outside world is unreal or a sham (e.g.,
other people are automatons).

Disturbances of Emotion. These involve either the
absence of normal affect or the presence of abnormal
affect. Symptoms of the first type include blunted
affect or poverty of affect (a restricted range and depth
of emotional displays), anhedonia (loss of feelings of
pleasure), and flat affect (near-complete absence of
emotion). Symptoms of the second type include per-
plexity (confusion or uncertainty about what is going
on), stormy affect (intense and labile emotions),
incongruity (emotional displays that are apparently
opposite to the tone of the topic being discussed), and
silly affect (emotional displays that are unrelated to
the topic being discussed and are often perceived as
immature or juvenile).

Disturbances of Volition. These involve difficulties
with voluntary, purposive behavior. Symptoms related
to problems making plans and carrying out goal-directed

activity include abulia or avolition (inactivity), apathy
(ambivalence or loss of interest), anergia (loss of
energy), autism or social withdrawal (failure to inter-
act with other people), self-neglect (neglect of one’s
own health and hygiene), negativism (ignoring the
directions of others, resisting attempts to be moved by
maintaining a rigid posture), and alogia or mutism
(not speaking at all). Symptoms related to disturbance
of behavioral tone, also known as catatonic symptoms,
include hypertonia (overactivity, such as moving a lot
or moving quickly) and hypotonia or catalepsy
(underactivity, such as moving rarely, moving slowly,
and waxy flexibility). Disturbances of purposeful
activity include mannerisms (strange gestures or
movements, such as walking on tiptoe or wiggling the
fingers), stereotypies (repetitive, tic-like movements
or vocalizations, such as constantly rubbing one’s
head or barking like a dog), grimaces, posturing (assum-
ing strange poses, such as standing with one leg in the
air or sitting with arms extended), echopraxia (repeat-
ing the movements of others), and bizarre behavior
(e.g., masturbating in public, eating inedible substances,
playing with feces).

Symptom Clusters. Clinical observation and research
have found that certain psychotic symptoms fre-
quently co-occur. There are at least three distinct
syndromes (i.e., symptom clusters). Positive symp-
toms are pathological by their presence—things such
as delusions, hallucinations, stormy affect, and man-
nerisms. Negative symptoms are pathological by
their absence; examples are poverty of speech,
poverty of affect, and social withdrawal. Disorgani-
zation symptoms reflect impairment in the regulation
or coordination of basic psychological functions—
for example, incoherence, silly affect, and bizarre
behavior.

Contemporary Classification

The classification of psychotic disorders is based on
symptomatology, course, and etiology. In the fourth
edition of the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders,
or DSM-IV, psychotic disorders are grouped under the
heading “Schizophrenia and Other Psychotic Disorders”
and comprise a number of specific conditions.

Schizophrenia is characterized by a progressive or
insidious onset (the prodromal phase), during which
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negative symptoms predominate presentation. This is
followed after a period of months or even years by a
period of acute exacerbation (the active phase) lasting
a month or longer, during which positive and disorga-
nization symptoms predominate. In the majority
(about 80%) of cases the course is chronic, character-
ized by at least some persistent negative symptoms
(the residual phase) as well as the occasional recur-
rence of positive or disorganization symptoms. The
total duration of symptoms (prodromal plus active
plus residual phases) should be at least 6 months. The
symptoms should occur in the absence of prominent
symptoms of depression or mania and should not be
the result of substance intoxication or withdrawal or
of general medical conditions. A number of com-
monly occurring subtypes of schizophrenia have been
identified based on their primary symptomatology,
including Paranoid Type (prominent delusions or hal-
lucinations), Catatonic Type (prominent disturbances
of volition), Disorganized Type (prominent disorgani-
zation symptoms), Residual Type (prominent negative
symptoms), and Undifferentiated Type (doesn’t fit one
of the other types). Age of onset is typically between
15 and 45 years; onset is about 5 years earlier in males
than in females. Schizophrenia can have a debilitating
affect on social adjustment, including impaired occu-
pational functioning; failure to establish intimate rela-
tionships and reduced fertility; increased mortality
owing to suicide, accident, and illness; and elevated
risk of serious violence. In about 50% of cases, there
is little or no improvement in social adjustment over
time; in about 30%, there is substantial improvement;
and in about 20%, there is good recovery or remission.
Good prognosis is associated with having achieved
adequate social functioning prior to onset of the disor-
der (e.g., absence of premorbid personality disorder),
acute onset (e.g., short prodromal phase, onset follow-
ing experience of a major life stressor), the presence
of abnormal affect (e.g., stormy affect, perplexity,
confusion), the absence of blunted or flat affect, and
the absence of a family history of schizophrenia. Early
detection and treatment may also be associated with
good prognosis.

Schizophreniform Disorder. This differs from schizo-
phrenia only with respect to its course. Whereas the
total duration of symptoms in schizophrenia is at least
6 months, in schizophreniform disorder it is at least 
1 month but less than 6 months. Two subtypes are rec-
ognized, With or Without Good Prognostic Features;
the former may be associated with a full return to 

premorbid social functioning, whereas the latter may
develop into full-blown schizophrenia (if psychotic
symptoms persist or recur).

Brief Psychotic Disorder. This differs from schizophre-
nia and schizophreniform disorder in that the total dura-
tion of symptoms for all phases is less than 1 month,
followed by a full return to premorbid social and occu-
pational functioning. Three subtypes are recognized:
Two subtypes, With and Without Marked Stressors, are
diagnosed according to whether symptom onset occurs
shortly after and apparently in response to stressful life
events; the third, With Postpartum Onset, is diagnosed
in women when symptom onset occurs within 4 weeks
of giving birth.

Schizoaffective Disorder. This differs from schizo-
phrenia only in that at some point during the active
phase of the illness, the person also suffers from
prominent symptoms of depression or mania (i.e.,
meets criteria for a major depressive, manic, or mixed
episode) but has had a period of at least 2 weeks in
which delusions or hallucinations were present in the
absence of mood symptoms. Two subtypes are recog-
nized, based on the nature of the mood symptoms:
Bipolar Type, if the mood disturbance includes at least
some symptoms of mania, and Depressive Type, if the
mood disturbance is limited to symptoms of depres-
sion. Schizoaffective disorder is associated with a bet-
ter long-term prognosis than schizophrenia, although
with a worse prognosis than mood disorders such as
major depressive disorder or bipolar I disorder.

Delusional Disorder. This is characterized by promi-
nent nonbizarre delusions that persist for at least 1
month. The person may also exhibit prominent olfac-
tory or tactile hallucinations related to the content of
the delusions. The delusions should occur in the
absence of prominent auditory or visual hallucinations
and the absence of prominent mood symptoms, and
they should not be the result of substance intoxication
or withdrawal or of general medical conditions. Seven
subtypes are recognized, based on the predominant
theme of the delusions: Erotomanic, Grandiose,
Jealous, Persecutory, Somatic, Mixed, and Unspecified
Type. Delusional disorder may cause only limited or
restricted disturbance of psychosocial functioning.

Shared Psychotic Disorder. This is diagnosed when
the person develops delusions similar to those exhibited
by a close acquaintance who suffers from a psychotic

652———Psychotic Disorders

P-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 652



disorder. The delusions should occur in the absence 
of prominent mood symptoms and should not be the
result of substance intoxication or withdrawal or of
general medical conditions.

Psychotic Disorder Due to a General Medical
Condition. This is characterized by prominent delusions
or hallucinations that arose during or shortly after and
apparently in response to the physiological result of a
general medical illness, which has been confirmed by
history, physical examination, or laboratory findings.
The symptoms should not occur only during periods of
clouded consciousness (i.e., delirium). Two subtypes are
recognized, With Delusions and With Hallucinations,
based on which psychotic symptoms are predominant.

Substance-Induced Psychotic Disorder. This is identi-
cal to Psychotic Disorder Due to a General Medical
Condition, except that history, physical examination,
or laboratory findings indicate that the symptoms arose
during or shortly after and apparently in response to
substance intoxication or withdrawal. Two subtypes
are recognized, With Onset During Intoxication and
With Onset During Withdrawal.

Epidemiology

The lifetime prevalence of psychotic disorders in the
general population is about 3% to 4%; the most com-
mon psychotic disorder is schizophrenia, with a 
lifetime prevalence of about 1% to 2%. Psychotic
symptoms occur with much greater frequency; the
lifetime prevalence of isolated delusions of hallucina-
tions may be as high as 4% to 8%, and the lifetime
prevalence of any psychotic symptom may be as high
as 10% to 20%. The prevalence of psychotic disorders
apparently varies little across nations, although within
various nations, they may be diagnosed more often
among members of ethnocultural minority groups and
among recent immigrants. There is evidence of a
small gender difference, with slightly higher rates
among men than among women.

Etiology

Considerable research indicates the importance of neu-
robiological factors in the etiology of psychotic disor-
ders, most likely as vulnerabilities or predisposing
factors. Behavioral genetic studies indicate that psy-
chotic disorders, and especially schizophrenia, are sub-
stantially heritable; however, molecular genetic studies
have not been successful in isolating which genes, or

even which chromosomes, are involved. The strength
of the genetic contribution seems to vary as a function
of the type of schizophrenia, with the strongest genetic
loading associated with negative and disorganization
symptoms. Many behavior geneticists agree that a
polygenetic model is most likely, although there is also
some support for a multifactorial model in which spe-
cific genes produce major effects and polygenes poten-
tiate or insulate against the effects of the specific genes.
Other studies have found that psychotic disorders are
associated with a history of pregnancy and birth com-
plications, including increased rates of maternal
influenza in the second trimester, smoking and nutri-
tional deprivation, and mother-child Rh incompatibility
during pregnancy; obstetrical complications during
delivery; and congenital abnormalities evident follow-
ing delivery. Neuroimaging and postmortem studies
have found an increased rate of structural brain abnor-
malities in people with psychotic disorders, as well as
in their first-degree biological relatives, including
enlarged ventricular and sulcal spaces; decreased brain
volume, especially in the frontal and temporal regions,
thalamus, amygdale, and hippocampus; reduced inter-
region connectivity; cytohistological abnormalities in
the prefrontal and temporal regions, thalamus, hip-
pocampus, and parahippocampal gyrus; and changes in
regional activity during performance of cognitive tasks.
Pharmacological studies indicate that disturbances 
of the dopaminergic neurotransmitter system in the
brain (e.g., elevated frequency and activity of dopamine
receptors) may be related to positive psychotic symp-
toms, whereas the serotonergic and glutamate systems
may be related to both positive and negative symptoms.

Psychosocial factors may also be important in the
etiology of psychotic disorders, most likely as triggers
or precipitating factors. Life event studies indicate that
active phases of psychotic disorders—both first
episodes and recurrences—may occur shortly after, and
apparently in reaction to, major life stressors. Also, a
high level of negative expressed emotion in close per-
sonal relationships is associated with increased risk 
for development of psychotic disorders, as well as the
recurrence of active phases. Both these factors, how-
ever, may be of limited importance in the absence of a
neurobiological vulnerability or predisposition.

Treatment

Pharmacological treatments have been used for more
than 50 years during the active phase of psychotic 
disorders. In the 1950s through the 1970s, the mechanism
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of action of antipsychotic agents (e.g., phenothiazines,
butyrophenones, thioxanthenes) was blockade of D2

dopamine receptors. These “typical” antipsychotics
resulted in a substantial reduction of positive symptoms
(and, to a lesser extent, disorganization symptoms) in
about 60% of cases, limited reduction in about 30% of
cases, and no response in about 10% of cases.
Maintenance doses also helped reduce the recurrence
of active phases. But typical antipsychotics had a min-
imal effect on negative symptoms and were associated
with a high rate of serious side effects, including seda-
tion and movement disorders. In the 1980s, “atypical”
antipsychotics (e.g., clozapine, amisulpiride) were
introduced. Their mechanism of action is more wide-
spread than that of typical antipsychotics; they affect
the serotonergic and adrenergic systems, in addition to
the dopaminergic system. Atypical antipsychotics are at
least as effective as typical antipsychotics in reducing
positive symptoms (even in cases where typical
antipsychotics are ineffective), and they may also
reduce negative symptoms. They also have serious neg-
ative side effects, however, and are very expensive. The
effectiveness of pharmacological treatment has greatly
reduced the use of other, more invasive somatic treat-
ment, such as electroconvulsive therapy and prefrontal
lobotomy; it has also greatly reduced the frequency of
long-term institutionalization.

Psychosocial interventions are frequently used to
manage active symptoms, reduce active symptoms that
are refractory to pharmacological treatment, improve
social functioning following an active phase, and reduce
the risk of recurrence. Institutionalization or respite care
is used when it is difficult to deliver appropriate services
in the community and when risk of suicide or violence
is acute. Psycho-educational programs for patients and
their families are used to improve compliance with other
treatments and to reduce the rate of relapse. Cognitive
behavioral therapy is used to manage active psychotic
symptoms, such as delusions and hallucinations, as well
as to improve compliance with other treatment. “Dual
disorder” or “co-occurring disorder” programs are used
to treat symptoms of substance use disorders in people
who also suffer from psychotic disorders. Rehabilitation
and social skills programs are used to improve interper-
sonal and occupational functioning.

Most often, treatment of psychotic disorders is long-
term and multimodal: Pharmacological interventions
are used in combination with one or more psychosocial
interventions. Delivery of services may be most effec-
tive when coordinated using assertive case management
techniques.

Forensic Relevance

In the law, competency to make important decisions
typically requires that the person can accurately per-
ceive the environment, rationally manipulate informa-
tion about the environment, and communicate desires
and intentions to others. These specific decision-mak-
ing capacities may be impaired by the presence of
psychotic symptoms, especially positive and disorga-
nization symptoms. For this reason, psychotic disor-
ders are particularly important in psycholegal
evaluations of adjudicative competencies (e.g., stand
trial, waive the right to counsel, confess) and culpabil-
ity in criminal settings and evaluations of other com-
petencies (e.g., consent to treatment, testify, make
wills, sign contracts) in civil settings. For example,
research on adjudicative competencies and culpability
indicates that as many as 80% to 90% of people who
are found legally incompetent, or nonculpable, may
suffer from psychotic disorders or from other disor-
ders (e.g., cognitive or mood disorders) with promi-
nent psychotic symptoms.

With respect to the ability to control one’s behav-
ior, the law typically requires that the person can
freely form goals or intentions appropriate to the situ-
ation; develop plans to achieve those goals; and
implement, evaluate, and modify those plans as neces-
sary. These specific capacities also may be impaired
by psychotic symptoms of all types. In criminal set-
tings, psychotic disorders may be important in psy-
cholegal evaluations of culpability and in civil matter
evaluations of other competencies (e.g., consent to
treatment, testify, make wills, sign contracts) in civil
settings. In both criminal and civil settings, an issue of
particular concern is serious violence associated with
psychotic symptoms, particularly positive and disor-
ganization symptoms. In some cases, the nature of the
psychotic symptoms is directly related to the violence
(e.g., a person with persecutory delusions assaults
someone he believes is trying to poison him); in oth-
ers, the psychotic symptoms interact with other fac-
tors (e.g., substance use) to generally destabilize
social adjustment and increase interpersonal conflict
that may result in violence. Research suggests that
psychotic disorders cause a twofold increase in the
odds that a person will engage in serious violence.

Stephen D. Hart 
and Laura S. Guy

See also Delusions; Hallucinations
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PUBLIC OPINION ABOUT CRIME

Hundreds of research studies that have examined a
wide range of topics on public perception about crime
support the conclusion that citizens generally are not
well-informed about this issue. For example, the pub-
lic perceived that crime rates for several different
types of crime were increasing during times when in
fact those crime rates were decreasing or remaining
stable. The public also overestimates the proportion of
crime that is violent and makes incorrect generaliza-
tions about the types of crimes most commonly com-
mitted by specific ethnic groups. Furthermore, people
hold many stereotypes about specific crimes that are
inconsistent with the types of cases that come through
the courts and with how those crimes are defined in
statutes. Jurors with these misperceptions often acquit
atypical cases or recommend less severe charges.

There is consensus across different cultures and
countries that violent crimes are more serious than
property crimes, which in turn are perceived as more
serious than drug or victimless crimes. Despite public
consensus on relative seriousness, criminal laws in
Canada and the United States provide higher maxi-
mum jail sentences for some property crimes, such as
grand larceny, than for violent crimes, such as
fondling a child or inflicting moderate injuries on a
person with the intent to harm. All social groups also
attributed greater importance to environmental factors
than to individual dispositional or mental factors as
general explanations for why crimes occur.

Given the potential influence of public perceptions,
this entry reviews research addressing the following
questions: (a) To what extent are the public’s general
beliefs about crime consistent with the nature and
severity of reported crime? (b) How much agreement
exists in the public’s views about the seriousness of
specific criminal acts, and how well does the criminal
law mirror public views about the seriousness of dif-
ferent crimes? (c) Based on the accumulated research,
what are the nature of the public’s stereotypes and the

extent to which these stereotypes are consistent with
the caseload of the criminal justice system and with
how laws are defined?

Public Views of the Severity 
and Amount of Crime

Systematic national survey research in several coun-
tries, including the United Kingdom, Canada,
Australia, Spain, and the United States, has shown
that the public is not well-informed about the nature
of crime. In the 1990s, when reported violent crime
showed a significant decrease, the majority of the
public believed that violent crime was increasing.
Studies that have compared citizens’ estimates of crime
rates with police data have repeatedly found that the
public overestimates the amount of theft, fraud, bur-
glary, rapes, and violent crime. The majority also
overestimates the proportion of crime that is violent;
for example, violent crime comprises about 10% of
the crime reported to the police, but the majority esti-
mated that violent crime accounted for 30% or more.
The majority also indicated that specific crimes, such
as murder or burglary, were increasing during times
when the system actually showed a decline. Most
people also substantially overestimate the percentage
of offenders released from prison who commit another
serious crime. Whereas 30% to 40% of offenders
released are arrested again for another serious crime,
the majority of the public believes that about 60% to
75% commit additional serious crimes. The gap, of
course, between public estimates and official police
data is quite large, and the difference between reported
crime and the actual commission of serious crimes
may not entirely account for the difference. The news
media’s reporting of serious crimes and released pris-
oners committing new serious crimes also may con-
tribute to the public’s overestimates of the amount and
severity of crime.

Public’s Ranking of the 
Seriousness of Offenses

Researchers and professionals often assume that crim-
inal laws and their associated punishment match pub-
lic opinion concerning the relative moral wrongfulness
and harmfulness of different crimes. This model,
called the consensual model, assumes that societal
members of different gender, social class, and ethnic-
ities agree about what values should be protected and
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the wrongfulness of certain acts. This model assumes
that the public should determine what is and is not a
crime or a serious crime, and public support and com-
pliance with the law will be ensured if the laws mirror
public views. Research on crime seriousness has been
conducted for more than 40 years. This research
started with the belief that a scale of seriousness of
different crimes could inform police, prosecutorial,
and judicial responses to crime, and by matching pub-
lic and professional responses to crime, the public’s
confidence in the system would be warranted.

To determine whether the consensual model could
describe how crimes are defined and justice adminis-
tered in society, researchers tested whether the public
agreed about the seriousness of different acts. Much
research has found that the public perceives violent
crime as more serious than property crimes, which in
turn were perceived as more serious than public-order
and victimless crime. Moreover, comparisons across
Great Britain, Canada, Denmark, Finland, Holland,
Kuwait, Norway, and the United States indicated that
people from different cultures generally agree about
which crimes are more serious than other crimes.
Americans and Kuwaitis, however, perceived rape to
be more serious than robbery or aggravated battery,
whereas respondents from the Scandinavian countries
and Great Britain indicated that these offenses had the
same level of seriousness. Overall, there is more
agreement than disagreement across countries in the
relative seriousness of different offenses. Men and
women, individuals of different social classes and eth-
nicities, victims and nonvictims, and incarcerated
offenders and nonoffenders also agree on the relative
ranking of different crimes, with the exception of
murder and rape. Women generally have rated rape as
more serious than murder, whereas men rated murder
as more serious than rape.

Though the public demonstrates high consensus
about the relative ranking of different categories of
crime, there is considerably less consensus about
which specific types of white-collar, victimless, and
minor property crimes are more serious within each of
these crime categories. For example, there is less con-
sensus about, and changes across time in, the relative
seriousness of different forms of white-collar crimes,
such as tax fraud and price fixing. The public shows
more agreement about the relative ranking of different
acts of violence, which may partly be due to its greater
familiarity with violent acts. In ranking the serious-
ness of different criminal acts, the public considers the
seriousness of physical injuries, offenders’ intent, and

offenders’ prior criminal record; crimes that are inten-
tional and committed by repeat offenders are per-
ceived as more serious.

Do members of the public, legislators, and crimi-
nal justice professionals hold similar views about the
relative seriousness of different crimes? Research has
found that even though the public ranks all forms of
violence as more serious than property crimes; crim-
inal laws in Canada and the United States provide
higher maximum punishments for some property
crimes, such as car theft and grand larceny, than for
violent crimes such as fondling a child and punching
an intimate partner. Legislators in enacting criminal
laws thus have not mirrored the public’s views of
crime seriousness and give greater priority to protect-
ing property than to personal dignity and freedom
from injury, whereas the public has the opposite pri-
orities. Studies also have found that the public, com-
pared with police officers, agreed on the relative
seriousness of different crime categories but differed
in the absolute seriousness of specific crimes. For
example, the public, compared with police officers,
provided a higher seriousness rating to white-collar
crimes and statutory rape (i.e., an adult having sex
with a consenting minor) and a lower seriousness rat-
ing to residential burglary. Both the police and the
public regarded street crimes as very serious, but the
public also was concerned with white-collar crimes
and statutory rape.

Public’s Stereotypes of 
Crimes and Criminals

People tend to believe that crime is committed by a
small, easily identifiable group of criminals who are
very likely to commit further crimes in the future. The
majority of the public blame society, unemployment,
neighborhood problems, and lack of parental supervi-
sion as the major causes of crime, whereas about one
third perceive individuals as solely responsible for their
criminal acts and explain crime in terms of lack of
morals, drug use, and mental or personality problems.
More highly educated and self-identified liberal individ-
uals and younger individuals generally attribute more
importance to societal inequities, such as unemploy-
ment and discrimination, in explaining the high crime
rates than do conservatives and older respondents.
Despite these differences across backgrounds, all social
groups assigned greater importance to environmental
factors than to individual dispositional or mental factors
as explanations for why crimes generally occurred.
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Stereotypes of specific offenses are widespread and
influence (a) public responses as to how to control
crime, (b) jurors’ interpretation of evidence and ver-
dicts, and (c) eyewitnesses’ accounts and recall of
crimes. Stereotypes consist of visual images and
detailed information about how the crime happens; the
harm done; appropriate sanctions; and offenders’
motives, dangerousness, intent, and social background.

Respondents are agreed on which pictures of men
look like criminals and often describe criminals as
young, unattractive males. Race also is often part of
the public’s stereotypes. When the public thinks of vio-
lent criminals, it often imagines young African
American adults who have quit high school, are asso-
ciated with gangs, and are unemployed or work in
unskilled jobs. The public imagines that African
Americans generally commit violent street crimes and
Caucasians commit white-collar crimes; swindlers are
pictured as intelligent male professionals in their thir-
ties. In accordance with probation data, the public and
probation officers agreed that the typical burglar is sin-
gle, unemployed, and a high school dropout. Respon-
dents also agree on the facial features of rapists,
murderers, battered women who kill their abusers, and
robbers, suggesting that many people may have visual
images associated with their stereotypes about specific
crimes. These distorted stereotypic images of specific
types of offenders may interfere with witnesses’ accu-
rate recall of specific crimes.

Jurors often rely on information in stereotypes to
draw inferences from evidence that is presented at tri-
als and to decide whether defendants should be
acquitted or convicted. The public obtains informa-
tion about crime from the media, personal experi-
ences, and interpersonal conversation. For many
citizens, the news and entertainment media are the
primary source of information about different crimes,
and cultural stereotypes of specific crimes provide
exaggerated information about the severity of the typ-
ical crime. For example, research shows that the pub-
lic’s stereotype of the typical burglar is a man who
carries a weapon, steals valuables worth several thou-
sand dollars, and ransacks the place, which is not
consistent with the characteristics of burglary cases
that come to the attention of the police. Research
demonstrates that individuals holding exaggerated
stereotypes often acquit offenders who commit atyp-
ical burglary, such as forced entry into a building with
the intent to commit another felony but without tak-
ing any property. The public also incorrectly labels
the forced entry into a home to take property when

victims are not present as a robbery rather than a bur-
glary. Based on experimental studies using detailed
cases and open-ended questions, the majority of the
public also holds misconceptions about robbery,
assault, rape, and kidnapping, which may affect ver-
dicts. The public also holds several misconceptions
about battered women and rape victims, which calls
for introducing expert testimony to correct jurors’
misconceptions. For example, jurors were not well-
informed about battered women’s emotions, the bat-
terer’s propensity to make promises to change and
persuade the victim to stay, and the victim’s propen-
sity to self-blame or to predict when she is about to
be attacked. Individuals often hold many myths about
rape. Consistent with media stories, the majority of
the public agreed that the most credible rape involves
a stranger accosting a woman on the street with a
weapon and inflicting injuries, and the least credible
were marital rape or instances in which the victim
willingly left with the acquaintance and the rape
involved no weapon.

Individuals, however, may differ in their personal
stereotypes about crime through acquiring informa-
tion from interpersonal conversations and direct expe-
rience. Research shows that when individuals acquire
information about burglaries and muggings from
interpersonal conversations and direct experience,
their stereotypes about these crimes are more consis-
tent with the caseload handled by the criminal justice
system. This research thus suggests that the public’s
distorted stereotypes about specific crimes may be
corrected through education and media campaigns
that provide the public with a more representative
sample of stories about crimes and criminals. Much
research supports the influential role of public views
about crime on verdict and punishment decisions;
such influence is problematic given the misconcep-
tions that the public holds.

Loretta J. Stalans

See also Jury Decisions Versus Judges’ Decisions; Public
Opinion About Sentencing and Incarceration; Story Model
for Juror Decision Making
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PUBLIC OPINION ABOUT

SENTENCING AND INCARCERATION

Two contrasting images of the public have emerged
from the literature on public attitudes toward sen-
tencing: a punitive public that demands long prison
terms and a merciful public that supports commu-
nity-based sanctions after considering the serious-
ness of the offense and the perceived character and
blameworthiness of the offender. Although politi-
cians and the media insist that the public wants to
impose tougher and longer prison sentences, research
shows that public views about appropriate sentences
are much more complex. For example, although the
majority of the public claims courts are too lenient,
research using detailed cases consistently finds that
the public imposes less severe punishment than
judges or sentencing statutes. This disjuncture in
attitudes occurs because the public relies on easily
recalled violent crimes to answer general questions
about its satisfaction with the court’s sentencing.
Moreover, the public wants more severe sentences
for violent offenders but prefers community-based
sanctions that can restore and rehabilitate nonviolent
offenders.

Thus, politicians and scholars must examine how
the public arrives at sentencing attitudes to obtain a
more accurate view of the public’s demands. This
entry describes the findings from numerous studies
that have examined whether public judgments about
appropriate sentences are consistent with sentencing
laws and practices. To fully understand the public’s
conception of justice, this entry examines the infer-
ences and beliefs that contribute to citizens’ views:
their knowledge about sentencing options and pris-
ons, their views of the primary goals of sentencing,
and the effects of context and information on their
decisions.

Public Knowledge About 
Sentencing, Parole, and Prisons

Misperceptions of criminal justice statistics abound.
The average member of the public tends to underesti-
mate the severity of the sentencing process as well as
the parole system. When asked to estimate the average
sentence for a particular crime, many people provide
a response that is lower than the actual level. This
finding has emerged from research conducted in the
United States, England, Canada, and Australia. The
public also is unaware of which crimes require prison
time and of the minimum or maximum prison time
required by criminal statutes. These underestimates
underlie public attitudes that there should be more
congruency between the assigned sentence and the
actual number of years served. In those countries that
have parole, most people assume that almost all
offenders get parole, when in fact only a small frac-
tion are released from prison early. Although offend-
ers sentenced to life often are released on parole after
serving on average a decade or more in prison, the
public overwhelming agrees that a life sentence
should mean that the offender serves his or her natural
life in prison.

Since only a small percentage of the public has
ever visited a prison, perceptions of prison life tend to
be inaccurate, and the majority of the uninformed
public indicated that prisons are too easy on offenders.
Based on perceived public desires, several states have
reduced many amenities for prisoners. However, when
the public is informed about a variety of amenities and
asked whether each specific amenity should be
retained or eliminated, a different picture of public
attitudes emerges. The majority of the public wants to
retain educational, vocational, and psychological pro-
grams and also supports supervised visits with fami-
lies, telephone calls, and air conditioning. The public
is more selective in providing entertainment and
recreational amenities. About 62% to 75% of the pub-
lic would retain arts and crafts, basic television, bas-
ketball, conjugal visits with spouses, and college
education programs. The majority of the public, how-
ever, supports eliminating boxing or martial arts,
cable television, condoms, cigarettes, and pornogra-
phy, including magazines such as Playboy. The public
supports amenities that have rehabilitation potential or
are useful for managing inmate behavior. The public,
however, does not want prisoners to have amenities
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for free that law-abiding, low-income citizens cannot
afford.

The public is not well-informed about community-
based sanctions. Research conducted in several coun-
tries, including England, Canada, Australia, the
United States, and Germany, found that the majority
of the public can provide a correct definition of com-
munity service but knows little about other commu-
nity-based alternatives such as conditional sentences,
probation, house arrest, and electronic monitoring.
The public performed at chance level in identifying
the correct definition of a conditional sentence. When
asked about community-based sentences, over two-
thirds of adults mentioned restitution, while only one-
third spontaneously mentioned probation as an
alternative. Moreover, about one-quarter is com-
pletely unaware of probation as an alternative.
Furthermore, research shows that the majority of
respondents who were informed about the alternatives
chose community-based sanctions, whereas unin-
formed respondents chose imprisonment. Thus, when
the public is informed of the existence of alternatives
to incarceration, support for imprisoning offenders
declines considerably. These findings indicate that the
public is unfamiliar with community-based sanctions
but supports such sanctions, especially for nonviolent
felonies. This lack of familiarity is not surprising
given that community-based sanctions are not well
publicized in the media and that prisons are much
more salient, especially with the growth in the number
of prisons and prisoners in recent decades.

Impact of Information 
on Crime and Justice

Though the public lacks much knowledge about sen-
tencing, research suggests that educating the public
may change its top-of-the-head punitive responses.
Based on deliberative polling after participants took
part in a televised weekend event on the nature of crime
and justice, the more punitive respondents, after receiv-
ing accurate information about crime and the justice
system, became much less punitive and more support-
ive of community-based alternatives, and this attitude
change lasted over a 10-month period. Researchers
found that respondents who initially lacked knowledge
about crime and justice were more likely to change
their attitudes than those who were better informed.

General Versus Specific 
Questions About Sentencing

How the question is asked also affects the public’s
response. Opinion polls conducted in all Western
nations over the past 25 years have routinely shown
that approximately three quarters of the public says
that sentences should be harsher. Research shows,
however, that people recall atypical violent crimes
when answering this abstract question. When asked
about specific crimes, public views change. It is
important, therefore, to pose specific rather than gen-
eral questions to the public. This can be clearly illus-
trated with respect to the “three strikes” laws in the
United States. Researchers have found strong general
support for this law, which would mandate a lifetime
prison sentence for an offender convicted of a serious
felony for the third time. When specific cases are
examined, the strong support for the “three strikes”
statute remains only for offenders with three violent
felony convictions. The public generally prefers a
more flexible approach to sentencing that allows indi-
vidualized judgments for each specific case and is
uncomfortable with the mandatory lifetime prison
sentence for repeat felony offenders.

An examination of the public’s responses to
detailed cases rather than general questions also 
is useful in understanding what goals the public wants
to achieve in sentencing offenders. When asked to
choose between punishment and rehabilitation, at
least two thirds of Americans chose rehabilitation and
prevention programs. At least two thirds of the public,
when asked general questions that do not force a
choice, assigned substantial importance to all five of
the major goals of sentencing: retribution, rehabilita-
tion, individual deterrence, general deterrence, and
incapacitation (prevention of future crimes during the
time in prison). Deterrence is achieved by providing
offenders with severe enough punishment so that con-
victed offenders (individual) or potential offenders in
society (general) refrain from committing future
crimes. Thus, general questions do not provide suffi-
cient information about what the public wants sen-
tences to achieve.

When specific, detailed cases are used, support for
sentencing goals varies by offenders’ criminal history;
offenders’ social, substance abuse, and employment
history; and the type of crime. Much research sug-
gests that the public supports proportional justice, in
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which the severity of the sanction matches the sever-
ity of the harm done and the culpability of the
offender. Research shows that retributive justice is the
main goal that the public wants to achieve for serious
violent crimes. However, felony murder laws and
other laws that hold offenders who committed the
crime (principals) and those who helped in less direct
ways (accessories) to the same punishment also are
incongruent with public views of justice. The public
prefers that principals receive longer prison terms
than accessories and thus negates the law’s equality
principle in favor of proportional retributive justice.

At the same time, for nonviolent offenders, the pub-
lic supports restorative justice, which now is part of
several countries’ sentencing schemes. Restorative jus-
tice emphasizes community-based sanctions that allow
offenders to be reintegrated as productive, law-abiding
citizens more easily but that require offenders to accept
responsibility and make amends for the harm done,
express sincere remorse, and provide restitution to the
victims. Thus, community service and restitution that
are directly related to the harm done are examples of
restorative sanctions. Combinations of community-
based sanctions can be used to achieve restorative jus-
tice. Both restorative justice and retributive justice are
based on fairness, though restorative justice considers
fairness toward the victim, the offender, and society.
Evidence for support of restorative justice is quite con-
sistent throughout the world. For example, numerous
studies have asked respondents to choose between
community-based alternatives and prison in sentencing
specific nonviolent criminal offenders; the majority of
the public across European and North American coun-
tries chose community-based alternatives. Of the 
community-based sanctions, restitution and commu-
nity service orders have the most support because
these sanctions address the needs of the victim and
allow close monitoring of the offender in the commu-
nity, whereas standard probation is the least supported.
For several years, from 1989 to 2000, the International
Crime Victimization Survey asked respondents to sen-
tence a repeat 21-year-old burglar. Almost three
fourths of New Zealanders; about two thirds of resi-
dents of Australia, Britain, Canada, Finland, and the
Netherlands; about half of U.S. citizens and Latin
Americans; 40% of residents of Asian countries; and
about 30% of residents of Africa recommended 
community-based alternatives (typically a community
service order). In 15 Eastern European countries,
endorsement of community service rather than impris-
onment for the repeat burglar has increased across

time, with a divided public in 1992, but by 2000, about
72% of the public endorsed community service. These
findings show widespread support for restorative jus-
tice for the serious property crime of burglary and sug-
gest that Europeans have the strongest support,
whereas less industrialized countries have the least
support, for community-based alternatives.

Mandatory Minimum Prison 
Terms and Retributive Justice

In recent decades, politicians have enacted statutes
that provide longer mandatory minimum prison terms
for many offenses or longer prison terms for repeat
offenders. These statutes are based on the goal of ret-
ributive justice—providing punishment that is propor-
tional to the seriousness and harmfulness of the
offense. The public shows strong support for punish-
ing adult offenders based on seriousness of the crime,
particularly those convicted of serious crimes of vio-
lence. However, based on vignette and video studies,
the public prefers more flexibility in meting out jus-
tice than retributive justice systems allow. The major-
ity of the public attends to individual characteristics,
such as the offender’s potential to be rehabilitated,
employment status, criminal history, and so forth. For
example, in response to realistic videotaped sentenc-
ing hearings, laypersons, compared with judges (and
with statutorily required mandatory minimum prison
terms), gave less severe sentences and were less likely
to choose prison sentences for a repeat residential bur-
glar, a cocaine dealer, and a mugger who caused an
elderly woman to fall and break her hip when he stole
her purse. Moreover, when offenders had a substance
abuse problem and asked for treatment, laypersons
overwhelmingly recommended court-mandated sub-
stance abuse treatment, whereas judges were more
likely to recommend prison terms to achieve retribu-
tive justice or deterrence. Thus, researchers have char-
acterized the public as supporting “individualized
proportionality” in that the public assigns harsher
punishment to more severe crimes but also considers
the individual circumstances surrounding the crime in
meting out justice.

In the past three decades, the U.S. government has
engaged in a “war on drugs”; national survey data indi-
cate that the public is quite skeptical that this govern-
ment effort will reduce crime rates and believes that
the sentences are too severe. For example, the U.S.
federal sentencing guidelines’ mandatory minimum
prison time for drug possession is incongruent with the
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public’s rehabilitation orientation and preference for
probation for marijuana possession. Public leniency is
shown in both hypothetical and real cases; many cases
of defendants charged with possession of cocaine,
crack, or marijuana have resulted in jury nullification.
Interviews with jurors who acquitted defendants
despite proof beyond a reasonable doubt indicate that
these jury nullifications occurred because jurors
believed that the federal sentencing guidelines
imposed an unjust, too severe punishment. The major-
ity also is willing to recommend treatment programs to
small-time drug dealers but want prison terms for
major drug dealers or small-time drug dealers who fail
a second time. Americans also disagree with the provi-
sion in U.S. sentencing guidelines that adds a manda-
tory 9 years to drug-trafficking sentences when the
drug is crack cocaine; they believe that drug traffickers
should receive similar prison terms regardless of
whether they are selling heroin, cocaine, or crack
cocaine. The public supports punitive penal policies
only when violence is associated with the drug traf-
ficking and in these cases wants longer sentences than
the U.S. sentencing guidelines allow.

Although a strict retributive justice approach pro-
vides sanctions that are proportional to the amount of
harm done and does not consider the offenders’ crim-
inal history or background, the public supports
harsher sentences (e.g., prison time) for recidivists
than for first-time offenders. At the same time, the
public is more forgiving than federal sentencing
guidelines. When the guidelines’ recidivist premiums
are compared with the public’s sentences assigned to
detailed cases with a different number of prior convic-
tions, the public appears to recommend shorter prison
terms for recidivists than the guidelines allow.
Moreover, the public overwhelmingly does not sup-
port life in prison without parole for an offender
whose third strike is a felony property crime. The pub-
lic clearly wants recidivists to receive more severe
punishments, but its response is more tempered than
recidivist-sentencing statutes.

Loretta J. Stalans
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Decisions; Jury Nullification; Public Opinion About Crime
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PUBLIC OPINION ABOUT THE COURTS

The study of public opinion about the courts is closely
tied to concerns that date back to the Constitutional
Convention. Then, and subsequently, it has been noted
that while the executive branch has the power of the
sword and the legislative branch the power of the purse,
for compliance with its orders, the judiciary uniquely
must rely on the public’s belief in its legitimacy.

Public opinion today about the U.S. Supreme
Court is different from public opinion about the other,
“lower” courts; the U.S. Supreme Court enjoys con-
sistently higher levels of confidence, support, and loy-
alty. This is often explained by reference to political
and legal socialization, which inculcates loyalty to the
Supreme Court. Other courts do not appear to benefit
from such socialization. For the trial courts, with
which the public can have direct contact, the public
has modest levels of confidence, loyalty, and support.
The lower courts need to continually demonstrate that
they deserve the public’s compliance by making deci-
sions through procedures that the public perceives as
fair. African Americans are less likely than members
of other groups to be persuaded that fair procedures
are being used.

The Public’s Image of the Courts

The level of public support for and confidence in the
courts is best assessed in comparison with other pub-
lic institutions. Both the U.S. Supreme Court and the
lower courts tend to be ranked higher than the execu-
tive or legislative branches of government. The rela-
tive advantage is considerable for the U.S. Supreme
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Court and modest for other courts. Other courts tend
to be rated lower than the police and similar to local
schools and executive bodies but higher than legisla-
tive bodies and the mass media. The public is most
critical of how courts handle juvenile and family cases
and generally of the processing of cases in high-
volume court venues such as traffic and small claims.
The jury system is the most highly rated component of
the courts. Former jurors, in turn, are the group most
likely to hold positive views about the courts.

The public, in general, knows very little about how
the courts work and is not attentive to issues regarding
the courts. Many public opinion surveys about the
courts, virtually all concerning trial courts, have been
carried out at the national and state levels over the past
30 years. What emerges from the accumulation of
confidence survey findings is a national stereotype
that does not vary greatly from state to state or from
one decade to the next. A stereotype is the shorthand
description of “courts” that comes up in people’s
head—images that are commonly held, some positive
and others negative.

On the positive side, people tend to believe that
judges are well qualified and honest, defend people’s
rights, and treat people with dignity and respect. In
recent years, it has become clear that people like alter-
native dispute-resolution methods, such as arbitration
and mediation, and are highly positive about the fea-
tures of problem-solving (drug and domestic vio-
lence) courts.

On the negative side, the list is longer. People
report that courts are slow, difficult, and costly to
access; do not allow people to participate meaning-
fully in court proceedings; and are out of touch with
community sentiment. The presumed leniency of
judges in sentencing offenders is another negative
characteristic but one that may now be declining in
significance. The majority of the public believes that
the courts produce less favorable outcomes if you are
a member of a minority group, on a low income, or a
non–English speaker. Finally, studies indicate that
African Americans have less confidence in the courts,
on average, than do other Americans. This does not
extend to all minority groups; Asian Americans gener-
ally have a positive view of the courts, while the posi-
tion of Latinos depends on the specific context and
topic under consideration.

In an important sense, the lower courts have two
publics. One consists of the slightly more than half of
all adults with one or more direct experiences of the

courts. The most common form of such experience is
serving as a member of a jury, applicable to about one
adult in four. That proportion has been rising in recent
decades in response to jury source list reform and the
reduction in occupational exemptions.

The public with direct court experience tends to
remember those encounters for decades, no matter
how trivial objectively, and draw heavily on them
when evaluating the courts. Among those with court
experience, the extent of exposure to media represen-
tations of the courts, perceptions of judicial leniency
in sentencing, and political ideology are poor predic-
tors of confidence in or support of the courts. The
opposite is true for people without direct experience,
who appear to draw on a national rather than a locally
formed image of the courts.

The evidence points to a slightly negative general
impact of court experience per se, but one that varies
according to the role a person played in a case.
Individuals serving on a jury (as opposed to the essen-
tially neutral impact of being summoned but not
seated as a juror) are the most positive, while civil lit-
igants tend to be the most negative.

Explaining Opinions About the Court

Those interested in explaining the sources of support
for the U.S. Supreme Court rely primarily on legiti-
macy theory, which emphasizes institutional loyalty.
Research on the U.S. Supreme Court sought to
explain the sources of two types of support and their
interrelationship. Diffuse support is a willingness to
accept the decisions of the Court as legitimate, a belief
that the Court has the right to decide questions of con-
stitutional interpretation. Specific support, the other
aspect, refers to responses to individual decisions
issued by the Court.

Specific support rises and falls as individuals react
to well-publicized decisions. Diffuse support tends to
vary little. Even the polarizing decision in Bush v.
Gore (2000) did not diminish the reservoir of good-
will for the Court. In the immediate aftermath of the
decision, support for the Court among the Democrats
sharply declined and that of Republicans increased
just as sharply. Over time, people return to the loyalty
or diffuse support that they had for the U.S. Supreme
Court prior to a controversial decision. Research sug-
gests that the U.S. Supreme Court is more effective
than other parts of government in leveraging its per-
ceived legitimacy into compliance with unpopular
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decisions and presumably more so than the lower
courts.

Early studies of public opinion about the lower
courts focused on the influence of socioeconomic and
demographic backgrounds on satisfaction with the
outcomes of specific cases and with the courts gener-
ally. Opinions were predicted to vary according to a
person’s educational level, gender, race and ethnicity,
political ideology, and knowledge of the courts.

Starting in the mid-1970s, social psychologists
took a different direction by focusing on perceptions
of the fairness of court procedures. A substantial body
of research applying a variety of methodologies in a
wide range of adjudicatory contexts, and in many
countries, established that the perception of proce-
dural fairness is the most important influence on a
court user’s satisfaction with the courts. People who
lose in the courtroom can nonetheless leave satisfied
with their day in court, confident in the courts, and
likely to comply with the court’s decisions.

The work of Tom Tyler and his colleagues provides
the theoretical basis for anticipating such a finding.
They argued that the public’s concerns had more to do
with “relational” issues than with “instrumental” fac-
tors such as the absolute or relative outcome. Group
value theory explains this expectation: People value
their membership in social groups and seek evidence
that they are indeed valued by those groups. The
behavior of the judge, or other decision maker, pro-
vides the confirmation.

Procedural fairness consists of various “symbolic
criteria” that people can look for as they assess how
they are being treated:

• Respect: Being treated with dignity and having one’s
rights respected

• Neutrality: Decision makers who are honest and
impartial and who base decisions on facts

• Voice: Having the opportunity to express one’s view-
point to the decision maker

• Trustworthiness: Benevolent and caring decision
makers, who are motivated to treat you fairly, are sin-
cerely concerned about your needs, and consider
your side of the story

Voice is the element of procedural fairness on
which the courts tend to score the lowest relative to
the executive and legislative branches; neutrality is
where they tend to score the highest. People with
direct experience tend to focus on what they can use

to decide on the judge’s trustworthiness. In the
absence of such experience, the focus is on clues
about neutrality.

The significance of procedural fairness is that
when measured and placed in a predictive model of
satisfaction with the courts, sociodemographic char-
acteristics, including race, and political ideology tend
to be statistically insignificant. In other words, if
African Americans are less satisfied with the courts, it
is because they perceive less procedural fairness in the
courts than do other groups. Factors related to the
practical side of court performance, as in cost and case
delay, also tend to be far less consequential than per-
ceptions of fairness. This is particularly true among
people who had experience of a court case. People
with no court experience give greater attention to the
practical side of court operations, but their perception
of procedural fairness still is the primary factor influ-
encing their support for the courts. Researchers are
more successful in predicting the opinions of people
with court experience than of those without such
experience.

There is an important exception to this general pat-
tern. Judges and lawyers generally tend to attach
greater importance to the fairness of outcomes than to
procedural fairness. There may be a practical dimen-
sion to this reverse of the pattern found in the public
at large. Judges are able to evaluate the fairness of
legal decisions and are less concerned about confirm-
ing their value to the group. The public, however, is
poorly equipped to assess legal decisions and there-
fore focuses on whatever clues it can find on how it
and others are being treated by the decision maker.

Thus, perceptions of procedural fairness assume 
an overwhelming importance in shaping public
responses to specific court decisions or broader opin-
ions on the courts in general. Procedural fairness can
be used to explain reactions to U.S. Supreme Court
decisions. The majesty and mystery with which the
Court surrounds its decision-making process appears
to conform to the symbols people associate with a fair
process. Consequently, some observers have ques-
tioned whether the public is being too generous in its
esteem for the Supreme Court.

David B. Rottman

See also Drug Courts; Legal Socialization; Procedural
Justice; Public Opinion About Crime; Public Opinion
About Sentencing and Incarceration; U.S. Supreme Court
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PUBLIC OPINION ABOUT

THE POLYGRAPH

The public is routinely informed that suspects have
been administered a polygraph test and have either
failed or passed the test. In some cases, this informa-
tion is provided during the trial. Consequently, how
the public judges the polygraph test is of interest to
those in the legal community. A number of studies
have addressed how the public responds to polygraph
tests, and these studies generally suggest that people
react to polygraph test results much differently than
the courts assume they do.

As used in criminal investigations, the polygraph
test consists of a series of questions administered to a
suspect by a polygraph examiner, who measures the
suspect’s physiological responses to each of the ques-
tions. In most instances, the pattern of questioning of
suspects involves a variant of the Control Question
Test (CQT), in which suspects are asked both relevant
questions and control questions. A pattern of higher
physiological responses to the relevant questions
results in a failed test.

The courts have been largely unwilling to admit poly-
graph test evidence into trials. Much of this reluctance

stems from the concern that the polygraph test cannot
reliably determine when someone is truthful or decep-
tive. This concern was first articulated in 1923 in Frye
v. United States, in which it was ruled that the lie
detector had not gained general acceptance in the sci-
entific community. Today, courts routinely cite the
1993 case of Daubert v. Merrell Dow Pharmaceuti-
cals, which did not concern the polygraph specifically
but rather any scientific evidence. More important to
the present discussion, a second concern surrounding
the polygraph test is that the public may see the test as
infallible and place unwarranted trust in the results.
Because the polygraph test gets directly to the heart of
the matter—whether the suspect is truthful or decep-
tive in denying the crime, there is the fear that jurors
will simply disregard all other evidence and place their
trust entirely in the results of the polygraph test. This
belief on the part of the court was articulated in the
1975 case of United States v. Alexander.

Polygraph test results typically are entered into
trial evidence either as a result of prior stipulation
(i.e., prior agreement between the parties) or as a
result of a separate hearing. Presently, approximately
one third of the states allow polygraph tests into evi-
dence under prior stipulation. Stipulated tests arise in
instances where the prosecutor asks a defendant to
submit to a polygraph test and agrees to drop the
charges if the test is passed but will introduce the test
results into evidence if the test is failed. In instances
where the defense wants to admit the results of 
a passed test over the objection of the prosecution, a
hearing typically called a Kelly-Frye or a Daubert
hearing is conducted to determine the admissibility of
the polygraph evidence.

Several studies have investigated whether jurors
are likely to place unwarranted trust in polygraph test
results. Here, the findings have been consistent in
showing that the public remains rather skeptical about
the validity of polygraph tests. These findings have
come about from jury simulation studies, in which the
participants are given information about a criminal
trial and asked to render judgments. The cases in these
studies have varied the crime in question from bur-
glary to rape to murder. The manner in which the trial
information was presented to participants has varied
from videotaped trial simulations, audiotaped infor-
mation, and lengthy trial transcripts, to brief sum-
maries of trial facts. Moreover, the characteristics of
participants have also varied, from college undergrad-
uates to samples of community members.
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In these studies, when evidence that the defendant
failed a polygraph test is introduced into the trial, it
consistently has failed to affect verdicts or measures
related to verdicts (e.g., confidence ratings, strength
of evidence ratings). In comparison, in studies in
which other forms of equally suspect evidence are
also introduced—such as eyewitness testimony,
participants have tended to rely heavily on this infor-
mation when rendering judgments. Moreover, partici-
pants fail to draw a distinction among the different
types of polygraph test evidence. For example,
research has consistently shown that the Guilty
Knowledge Test (GKT) is much less likely to result in
false positives (i.e., truthful suspects misclassified as
deceptive) than is the CQT. Yet when studies have var-
ied the type of polygraph test admitted in instances
where the defendant failed the test, again no differ-
ences were found. That is, participants are no more
trusting of the GKT than they are of the CQT. When
researchers have varied whether the polygraph test
results indicated that the defendant had passed the test
or failed the test, there were again no differences in
verdicts when compared with a control group that did
not receive polygraph test results in the trial. Finally,
because it is possible that participants are less apt to
rely on polygraph evidence when other, more reliable
forms of evidence are present than when it is the sole
evidence against the defendant, researchers have var-
ied the presence of failed polygraph evidence both
with and without other corroborating evidence. Again,
no differences were found for guilty judgments, as
participants were no more likely to rely on polygraph
evidence when it was the chief evidence against a
defendant than when it was one of many pieces of evi-
dence against the defendant.

However, whereas jurors are rather reluctant to use
polygraph evidence in their decisions, the general
public appears to be less skeptical of the test than are
experts. That is, surveys of experts in areas such as
psychophysiology suggest that compared with the
general public, they are more uniformly condemning
of the value of polygraph tests. The general public
tends to be more varied in its beliefs. Moreover, the
general public is less inclined to perceive subtle dif-
ferences in the techniques (e.g., CQT vs. GKT) but
rather holds a generally skeptical attitude toward all
polygraph tests. What is clear, then, is that despite the
opinions of many within the legal community who
fear that polygraph evidence may be overly probative
in the minds of jurors, the research thus far is consis-
tent in demonstrating that neither are polygraph test
results highly valued by jurors nor do jurors place
unwarranted trust in the test when rendering judg-
ments concerning the defendant.

Bryan Myers
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667

RACE, IMPACT ON JURIES

The relationship between race and the decision making
of juries is complex and controversial. Media and pub-
lic discussions of the topic often focus on anecdotal evi-
dence in the form of recent high-profile cases in the
United States. Researchers, on the other hand, have
begun to generate a wide-ranging empirical literature
regarding the influence of a defendant’s race on jurors,
between-race differences in juror tendencies, and the
effects of jury racial composition on verdicts and delib-
erations. The findings of these studies are not always
consistent, and the psychological processes through
which race influences decision making merit additional
investigation. Nonetheless, this body of research clearly
indicates that race has the potential to affect trial
outcomes—a conclusion that is noteworthy from a
practical standpoint and carries important implications
for ongoing debates regarding jury representativeness,
peremptory use during jury selection, and racial dispar-
ities in capital sentencing.

Researchers who investigate these issues typically do
not seek to provide definitive conclusions concerning
whether race was influential in any particular case.
Rather, this research attempts to identify—through a
variety of methodologies—general tendencies and sta-
tistical trends regarding race. Some researchers conduct
archival analyses, selecting a sample of actual cases
from a particular jurisdiction over a particular time
period and using regression analysis to determine
whether a variable such as defendant race reliably pre-
dicts verdicts. Other researchers conduct interviews
with former jurors to assess perceptions of the role

played by race at trial or to compare the experiences of
jurors of different races. Social scientists tend to use
mock juror experiments and jury simulations in which
judgments are compared across slightly different ver-
sions of the same case or between juries of different
racial compositions. Each of these research strategies
has unique strengths and limitations, emphasizing the
importance of converging empirical findings from mul-
tiple study types.

Race of Defendant

From a historical perspective, the question of whether
the race of defendants influences legal decision mak-
ing can be answered with a straightforward “yes.” In
the pre–Civil War United States, for example, statutes
mandated that certain behaviors were illegal when
practiced by Blacks but not by Whites; different pun-
ishments were also on the books for White versus
Black perpetrators. Even well into the 20th century,
“Jim Crow” laws not only facilitated racial segregation
in the U.S. South, but also criminalized behaviors and
established punishments that disproportionately tar-
geted Blacks. A long litany of anecdotal examples
indicates that such overtly disparate treatment was not
confined to legislative bodies and law enforcement but
was also apparent in jury verdicts and appellate court
rulings.

In the past half-decade, in the wake of the Civil
Rights Movement and the end of statutory discrimina-
tion, it has become more difficult to provide unqualified
answers to questions regarding defendant’s race. As
fewer individuals become willing to endorse overtly
prejudicial attitudes or to admit to racial discrimination,
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researchers have come to focus on behavioral measures
in the effort to assess the influence of race. This devel-
opment mirrors more general trends in social science
research: Many theorists have described contemporary
manifestations of racial bias as more subtle and
ambiguous than in previous eras, and few empirical
investigations today rely on self-report measures to
identify the influence of race.

Much current research on the issue of defendant’s
race addresses the question of whether White jurors
render different judgments in cases involving White
versus Black defendants. Presumably, this focus
reflects both the historical context reviewed above (in
which Black defendants have often received dispro-
portionately harsh treatment at the hands of a pre-
dominantly White legal system) as well as a more
general tendency in social science research to con-
sider racial bias in terms of the dichotomy of White
perceivers and Black targets. Literature reviews and
meta-analyses of experimental research report mixed
findings regarding the influence of race on White
mock jurors, but a general tendency emerges such that
Whites, often, are more conviction-prone and recom-
mend harsher sentences for Black versus White defen-
dants. A smaller number of archival analyses provide
converging evidence for this conclusion.

A great deal remains unknown regarding the influ-
ence of a defendant’s race, however. The case-by-case
variability of these effects suggests the importance of
determining precisely when and why a defendant’s race
colors legal judgments. Studies have identified a range
of factors that render defendant race more likely to
influence jurors, including when the evidence at trial is
ambiguous, when the crime in question is violent, and
in the face of incriminating inadmissible evidence or
inflammatory pretrial publicity. Further exploration of
these and other variables is needed, as are future exam-
inations involving defendants of races other than White
and Black. The race of the victim is another important
consideration because archival research on capital sen-
tencing indicates that the influence of a defendant’s
race is often greater for interracial versus same-race
murders; indeed, the “Baldus study,” an extensive
archival investigation discussed in the U.S. Supreme
Court’s McCleskey v. Kemp (1987) decision, indicates
that victim race is an even stronger predictor of capital
sentencing outcomes than defendant race.

Efforts to combat disparate legal treatment by race
would also be facilitated by a better understanding of
the psychological processes through which a defen-
dant’s race affects jurors. To the extent that hostile

attitudes toward defendants of particular groups, in-
group/out-group effects, or overt motivations for race-
based jury nullification are responsible for such effects,
accurate identification of biased jurors during jury
selection becomes of paramount importance. But a
defendant’s race may influence even those jurors who
do not harbor explicit racial prejudices or motivations.
Cognitive associations between race and crime likely
impact legal judgments, either because jurors person-
ally endorse the belief that individuals of particular
racial groups are more likely to commit certain crimes
or through mere awareness of the race-relevant crime
stereotypes endemic to society and perpetuated by pop-
ular culture. The processes through which a defendant’s
race influences decision making merit additional
empirical attention.

Race of Juror

As mentioned above, the majority of experimental
research regarding defendant race has focused exclu-
sively on the individual judgments of White jurors. A
smaller subset of studies has examined the judgments
of jurors of other races. The objective of such studies,
typically, is not to identify general between-race differ-
ences in juror verdict tendencies (e.g., non-White jurors
are more acquittal prone than Whites; Black jurors are
particularly skeptical of police testimony), despite the
fact that many legal practitioners and laypeople harbor
such across-the-board assumptions. Rather, most
studies examining juror race seek to determine whether
particular factors—such as defendant race—have dif-
ferent effects on jurors of different backgrounds.

On the question of the intersection between defen-
dant and juror race, many experiments have converged
on the conclusion that jurors are likely to be lenient
toward same-race defendants. In other words, the find-
ing that Black defendants tend to be judged more
harshly than White defendants is likely specific to
studies involving White jurors; the opposite pattern is
often expected for Black jurors. In fact, more than one
mock juror experiment has indicated that the influence
of a defendant’s race is more pronounced or consistent
among Black jurors than among White jurors.
However, the interaction between juror and defendant
race is complex, and a notable exception to this “same-
race leniency” tendency can be found in what some
researchers refer to as the “black sheep effect.” Studies
have demonstrated that in some instances, jurors tend to
be harsher in their judgments of a same-race defendant,
such as when the evidence against the defendant is
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unambiguously strong, the crime in question is particu-
larly heinous, or the victim is also of the same race as
the juror.

Studies using actual trials have examined juror race
by comparing the subjective jury service experiences
of individuals of different races. Interviews with
jurors from capital cases, for example, have revealed
that White jurors report greater satisfaction with their
jury experiences than do non-White jurors, that Black
jurors are more concerned that the jury may have
made a mistake than their White counterparts, and that
Black jurors are sometimes concerned that the Whites
with whom they served failed to understand Black
defendants’ personal circumstances. Again, though,
most of these studies only examine White and Black
participants, and much remains to be learned regard-
ing the ways in which the experiences and decision
making of jurors varies and converges across different
racial groups.

Jury Racial Composition

Although the title of this entry refers to “juries and
race,” the research described to this point has focused
not on the decision making of juries but rather on the
private judgments of individual jurors. Most research
examining race and legal decision making at the group
level is archival in nature. One finding to emerge from
this literature parallels the between-race juror effects
reported above: The greater the proportion of Whites to
non-Whites on a jury, the harsher a jury tends to be
toward non-White defendants. This group-level varia-
tion on the same-race leniency phenomenon has been
observed for Whites and Blacks on capital juries as well
as for Whites and Latinos on nonfelony juries. A
smaller number of experimental studies have produced
comparable findings among investigations of White
and Black jurors, White and Latino jurors, and jurors of
African versus Indian descent.

Whereas archival analyses demonstrate that a
jury’s racial composition is associated with its verdict
tendencies, only experimental data reveal the causal
link between composition and decision. But even
experiments rarely shed much light on the processes
through which such influence occurs. There are mul-
tiple possible explanations for why a jury’s composi-
tion sometimes affects its decision making, and these
possibilities are not mutually exclusive. First, the rela-
tionship between a jury’s composition and its verdict
may simply be the group-level manifestation of the
same-race leniency effect found among individual

jurors. That is, to the extent that generalized differ-
ences exist between, for example, the tendencies of
White and Black jurors for a given case, the racial
makeup of a jury is likely to shape the predeliberation
jury vote split and, therefore, also likely to have an
impact on verdict tendencies. In this manner, more
Black jurors in a trial involving a Black defendant
might render a guilty verdict less likely because Black
jurors tend to be more lenient toward Black defen-
dants than are White jurors.

There are additional explanations for the effects of a
jury’s racial composition beyond a simple demo-
graphic, vote-split account. Indeed, archival and exper-
imental investigations have found that a jury’s racial
composition can predict not only verdict tendencies but
also the process and content of its deliberations. Many
legal scholars and judges have argued that a diverse
jury composition leads to a diversity of information
exchanged during deliberations. The assumption under-
lying this proposition is typically that jurors from racial
minority groups tend to bring to the jury room different
perspectives and life experiences than would otherwise
be heard during deliberations of homogeneously White
juries. Though few empirical jury studies have tested
this prediction, research from nonlegal domains has
demonstrated a link between a demographic diversity
and the breadth of perspectives with which a group
approaches a decision. But the effects of jury composi-
tion need not be wholly attributed to the informational
contributions of racial minority jurors. Recent
research—set in both legal and nonlegal contexts—
suggests that a diverse group composition also affects
the judgments and cognitive performances of White
individuals. Specifically, experimental research indi-
cates that the racial composition of a jury can affect
White mock jurors’ verdict preferences, evidence pro-
cessing, and performance during deliberations; even
the mere expectation of deliberating on a diverse jury
has been found to influence the private judgments of
White as well as Black mock jurors.

In sum, research on jury racial composition—like
research on race and legal decision making more
generally—has provided compelling evidence that race
can exert a causal effect on trial outcomes. The precise
mechanisms that account for this influence of racial
composition remain in need of additional empirical
investigation, as do a variety of questions regarding the
generalizability of these findings across different types
of cases and racial groups. Moreover, published
research on this topic does not allow for definitive
assessment of whether a jury’s racial composition was
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influential in any particular case or whether a different
verdict would have been reached by a jury with a dif-
ferent composition. Nonetheless, jury racial compo-
sition appears to be more than a constitutional
consideration; it is a variable with the potential for per-
formance effects related to intragroup dynamics, delib-
eration content, and final verdict.

Samuel R. Sommers

See also Chicago Jury Project; Death Penalty; Jury
Deliberation; Jury Nullification; Racial Bias and the
Death Penalty; Scientific Jury Selection; Voir Dire
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RACIAL BIAS AND

THE DEATH PENALTY

The issue of racial bias in death sentencing has long
been a significant concern in the system of capital pun-
ishment. Many studies across the United States have
found the race of the defendant (combined with the
race of the victim) to be a salient predictor of juror
decision making in capital cases, with Black defen-
dants convicted of killing White victims to be most
likely to receive the death sentence. Racial bias in cap-
ital trials appears to be correlated with the following:

(a) the ethnic background of the district attorney pur-
suing the death penalty; (b) the racial breakdown of the
jurors in capital cases; (c) jurors’ failure to understand
jury instructions in death penalty trials; and (d) jurors’
attitudes toward the death penalty and their death qual-
ification status. Research also suggests that whether
Blacks’ physical appearance resembles racial stereo-
types may be a factor in jury decisions.

In the United States, 38 states use capital punish-
ment as the ultimate penalty for defendants convicted
of crimes such as first-degree murder, capital sexual
battery, and treason. The United States is the only
country in the Western world to employ the death
penalty and, along with China, Iran, and Saudi Arabia,
is responsible for 94% of the world’s executions.

Clearly, capital punishment is an extraordinarily
controversial issue. The debate about the death
penalty appears to be several fold, involving issues
such as its lack of financial feasibility, its questionable
deterrent value, the execution of innocent persons,
diminishing public support for capital punishment,
increasing public support for the alternative penalty of
life without the possibility of parole, and lethal injec-
tion constituting “cruel and unusual punishment.” One
of the most salient controversies surrounding capital
punishment is the fact that it appears to be arbitrarily
and capriciously applied, with the majority of capital
defendants and death row inmates being men of an
ethnic minority charged with/convicted of killing a
member of the ethnic majority.

Legal Background

The issue of racial bias was addressed by the U.S.
Supreme Court 20 years ago in McCleskey v. Kemp
(1987), in which the Court was forced to take a realis-
tic look at the issue of social injustice in the application
of the death penalty. In a brief submitted to the Court,
social scientists concluded that prosecutors were 70%
more likely to seek the death penalty against a Black
person accused of killing a White person than in cases
with any other racial composition.

In addition, the study found that when Black defen-
dants were convicted of killing a White victim, they
were 22 times as likely to receive the death penalty as
Blacks convicted of killing Blacks and 7 times more
likely to receive the death penalty than Whites con-
victed of killing Blacks.

In spite of the conclusions brought forth by the data,
the Court said that the overall pattern of discrimination
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did not mean that racial issues actually entered into
sentencing decisions in Georgia. The Court also
argued that the study’s reliance on statistical probabil-
ities was an inherent weakness in the data (as opposed
to its greatest strength). The Court insisted that
researchers must provide “exceptionally clear proof”
that racism is a factor in jury decision making in capi-
tal cases. Because research has indicated that people
with the most prejudices are often the least likely to
admit them, this standard has proven to be difficult, if
not impossible, to meet.

Statistical Analysis of Racial Bias

Although recent findings have suggested that racial
bias appears to permeate the system of capital punish-
ment, the issue is more complex than previously imag-
ined. For example, roughly half the death row inmates
in the United States are Black, Hispanic, or Asian.
Although only 34% of defendants who have been exe-
cuted have been Black, 80% of murder victims in cap-
ital cases in which the defendant was subsequently
executed were White (while only 50% of murder vic-
tims are White). As of January 2007, 213 Black death-
row inmates were executed for killing a White victim,
whereas only 15 White defendants were executed for
killing a Black victim.

In addition, research has found that in 96% of the
states that have conducted systematic reviews of the cor-
relation between race and the death penalty, there was a
pattern of race-of-defendant or race-of-victim discrimi-
nation, or both. A recent study in North Carolina sug-
gested that people who killed White victims were 3.5
times more likely to receive the death penalty. Another
study found that capital defendants in California were
3 times more likely to receive the death penalty if their
victims were White than if they were Black and 4 times
more likely to receive the death penalty than if their vic-
tims were Hispanic. Another report released in New
Jersey by the state Supreme Court found that the state is
more likely to pursue capital charges against defendants
who kill White victims. Indiana, Maryland, and Virginia
have conducted similar studies and concluded that the
race of both the defendant and the victim is a controlling
factor in most capital cases.

Causes of Racial Bias

One possible cause of the aforementioned bias is the
race of the person who decides to pursue capital

charges at the outset. For example, in most states, the
vast majority (by some counts, 98%) of chief district
attorneys are White, whereas only 1% are Black.

Another probable explanation of the bias is that
jurors make decisions based on their race and that of
the defendant rather than on the evidence in the case.
For example, a recent study found that White jurors
were more likely to sentence Black defendants to death.

Failure to understand jury instructions may also lead
to death penalty decisions in which race appears to be a
factor. For example, research conducted by Mona
Lynch and Craig Haney suggested that when instruc-
tional comprehension was poor, Black defendants were
even more likely to receive the death penalty.

Certain juror characteristics also appear to affect
racial bias in the system of capital punishment. For
example, a study by Brooke Butler found that both atti-
tudes toward the death penalty and death qualification
status (i.e., jurors’ eligibility to hear a capital case based
on their attitudes toward the death penalty and whether
they would be able to disregard personal convictions
that the capital punishment is wrong and consider the
death penalty as an option) correlate with various forms
of prejudice. Specifically, as support for the death
penalty increased, venirepersons (i.e., jurors who are
eligible to hear a capital case) were more likely to
believe that discrimination against Blacks is no longer
a problem in the United States; that Blacks have more
influence in school desegregation plans than they ought
to have; that Blacks are getting too demanding in their
push for equal rights; that Blacks have gotten more eco-
nomically than they deserve; and that, over the past few
years, the government and news media have shown
more respect toward Blacks than they deserve.

The same study also revealed that death qualifica-
tion status was significantly related to jurors’ beliefs
that racism remains a problem in the United States
today. Specifically, death-qualified venirepersons
were more likely to believe that discrimination against
Blacks is no longer a problem in the United States.

It also appears that simply looking “more Black”
affects the way jurors make sentencing decisions in
capital cases. For example, recent findings suggest that
in cases involving White victims, the more stereotypi-
cally “Black” a defendant is perceived to be, the more
likely that person is to be sentenced to death.

Brooke Butler

See also Death Penalty; Death Qualification of Juries;
Race, Impact on Juries; U.S. Supreme Court
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RAPE TRAUMA SYNDROME

Rape trauma syndrome (RTS) is a topic about which
experts testify in legal cases. It is most often used by
prosecutors in sexual assault cases to counter a defen-
dant’s claim that the sexual contact in question was
consensual. The specific nature of the testimony varies
from case to case but often includes a description of
the common effects of rape and an opinion that a par-
ticular complainant’s behavior is consistent with—or
not inconsistent with—having been raped. Judicial
decisions regarding the admissibility of RTS testimony
have varied because of differences in the specific
nature of the testimony given as well as changes over
time and across jurisdictions in rules regarding the
admissibility of expert testimony. Nonetheless, expert
testimony on RTS generally is admissible, particularly
when it is offered to educate the jury (versus to prove
that a rape occurred).

Definition of Rape 
Trauma Syndrome

The term rape trauma syndrome was first coined by
Burgess and Holmstrom in 1974 to describe a two-
stage model of reactions to rape among adult rape vic-
tims. Their model was a description of symptoms
observed in a sample of 92 adult female rape victims
seen in a hospital emergency room. Based on inter-
views with these women, Burgess and Holmstrom
described an acute phase of the recovery process, which
was characterized by a great deal of disorganization in
the victim’s lifestyle. Physical (e.g., muscle tension)
and emotional (e.g., fear, self-blame) symptoms were
common during this phase. The second (reorganiza-
tion) phase began 2 to 3 weeks after the rape. Victims
often moved during this phase, and trauma symptoms
(e.g., nightmares, fears) were still common. Although
the term RTS continues to be used in legal decisions
and commentary, subsequent research has conceptual-
ized rape trauma in terms of specific diagnoses and
symptoms rather than stages of recovery.

RTS is sometimes referred to as a specific type of
posttraumatic stress disorder (PTSD) in expert testi-
mony, case law, and legal commentary. Indeed, rape is
an example of a traumatic event that can lead to PTSD
as defined in the Diagnostic and Statistical Manual
(DSM) of the American Psychiatric Association. The
DSM outlines very specific criteria that must be met for
individuals to be diagnosed with PTSD: (a) They must
have experienced a traumatic event that involved actual
or threatened death, serious injury, or threat to physical
integrity and react to that event with intense fear, help-
lessness, or horror; (b) they must report a specified
number of symptoms involving reexperiencing the
event, avoidance, and heightened arousal; and (c) the
symptoms must last for at least 1 month and cause clin-
ically significant distress or impairment in functioning.
Studies suggest that the vast majority of rape victims
meet the criteria for PTSD immediately postrape and
that approximately 50% continue to meet the criteria at
1 year postrape. Current PTSD prevalence rates among
victims raped several years previously range from 12%
to 17%. Several studies have found that rape victims
report more symptoms of PTSD than nonvictims and
victims of other types of traumas.

Although case law tends to focus on PTSD, several
other symptoms are also common following a sexual
assault, including fear, anxiety, depression, health
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problems, and substance abuse. These symptoms are
both common in rape victims and more common in
victims than in nonvictims. Some argue that only evi-
dence that symptoms are more common in victims
than nonvictims is relevant to whether a rape occurred.
Evidence that symptoms are common among rape vic-
tims is not relevant if the symptoms are equally com-
mon among nonvictims. However, evidence that a
symptom is not common following rape, but is consis-
tent with having been raped (i.e., is a possible conse-
quence), is relevant if the defense claims that the
symptom is inconsistent with having been raped.

In summary, RTS has been used to refer to the
description of the effects of rape in Burgess and
Holmstrom’s 1974 study, research on rape-related
PTSD, and research on other effects of rape. This can
be very misleading because the RTS symptoms
described by Burgess and Holmstrom are not the same
as those described in the DSM criteria for PTSD. In
addition, unlike PTSD, RTS is a description rather than
a diagnosis with specific criteria. Some of the symp-
toms described by Burgess and Holmstrom have been
found to be more common in victims than in nonvic-
tims in subsequent research, but this research has not
replicated Burgess and Holmstrom’s stage model. The
term RTS will be used here to refer to the entire body
of research on the effects of rape.

Expert Testimony on RTS

Most often, the purpose of expert testimony on RTS is
to counter a defendant’s claim that the sexual contact
in question was consensual. It can be difficult to prove
nonconsent because there are often no witnesses or
other physical evidence, and the complainant often
knows the defendant. Expert testimony regarding psy-
chological trauma experienced by a complainant is
considered to be the strongest evidence available in
consent defense cases.

Expert testimony on RTS was first introduced in
U.S. courts in the early 1980s. Most states that have
ruled on its admissibility have found it to be admissible
although decisions vary depending on the specific
nature and purpose of the testimony in a particular case.
For example, the testimony offered can differ in terms
of whether the expert provides only a general descrip-
tion of the common aftereffects of rape or whether the
expert also provides an opinion regarding whether
a particular complainant is suffering from RTS.

Testimony also differs in terms of whether the expert
refers to RTS or to PTSD.

Several criteria determine whether expert testimony
is deemed admissible. First, the expert has to be quali-
fied. Various kinds of professionals (e.g., psychologists,
psychiatrists, crisis workers) have provided testimony,
but their qualifications have rarely been an issue in
determining the admissibility of RTS evidence. The sec-
ond criterion is that the evidence should be scientifically
reliable and valid. RTS evidence generally is seen as
reliable if it focuses on whether RTS is a generally
accepted response to sexual assault and is not seen as
reliable in determining whether a rape occurred. The
third criterion is that the evidence should be helpful to
the jury. In general, the testimony is seen as helpful in
educating jurors about the common effects of rape and
particularly common misconceptions about rape and
rape victim behavior. The final criterion is that the testi-
mony should not be unfairly prejudicial to the defen-
dant. This has been the most controversial aspect of the
testimony, but the degree of prejudice depends on the
nature of the testimony. The testimony is generally
viewed as less prejudicial if the expert uses the term
PTSD versus RTS, if the testimony is used to rebut a
defendant’s claim that a complainant’s behavior was
inconsistent with having been raped, and if the testi-
mony concerns victims as a class versus the specific
complainant. The testimony is viewed as unfairly preju-
dicial and as invading the province of the jury if it is
used to prove that a rape occurred (e.g., if the expert
states that he or she believes that the victim was raped or
definitely has RTS).

Although RTS evidence was initially introduced in
sexual assault cases to corroborate the complainant’s
claim that sexual contact was nonconsensual, defen-
dants have also sought to use the testimony to support
their version of the facts. For example, a defendant may
try to offer expert testimony that, because a complainant
does not have RTS, she must not have been raped.
Compelling complainants to be examined by defense
experts undermines protections introduced by rape
shield laws and could deter reporting. Nonetheless,
concerns about complainants must be balanced against
the rights of the accused. The admissibility of RTS evi-
dence by the defense depends on several factors. For
example, expert testimony offered by the defense is
more likely to be admissible if the prosecution first
offered the testimony. Some argue that it should only be
admissible in these circumstances. In addition, some
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argue that the defense should be allowed to compel an
examination of a complainant if the prosecution expert
did an examination but not if the prosecution expert
only provided general testimony about the effects of
sexual assault.

Patricia A. Frazier

See also Coping Strategies of Adult Sexual Assault Victims;
Expert Psychological Testimony; Posttraumatic Stress
Disorder (PTSD); Victimization
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RAPID RISK ASSESSMENT

FOR SEXUAL OFFENSE

RECIDIVISM (RRASOR)

The Rapid Risk Assessment for Sexual Offense
Recidivism, abbreviated as the RRASOR (pronounced
like the cutting tool), is an actuarial scale designed to
assess different levels of sexual recidivism risk for con-
victed sexual offenders. This scale was the first empir-
ically validated actuarial instrument specifically
designed for the assessment of sexual offense recidi-
vism. As such, it served both to change the manner by
which people conducted risk assessments and as the
stepping stone for the development of second-generation
actuarial instrumentation, though it is still being
used because of its unique contribution to risk assess-
ment technology. This overview describes the instru-
ment’s development, summaries of tests of reliability
and validity, how it has been used in furthering risk

assessment knowledge, and the reason why it is still
used despite the availability of newer instruments.

Development of the RRASOR

R. Karl Hanson was the sole developer of the RRASOR.
He started (in 1997) with a set of seven empirically
derived correlates to sexual recidivism selected from the
findings of a then recently completed meta-analytic
study. These seven risk factors were selected based both
on their correlation with sexual recidivism and the pre-
sumed ease in finding the relevant information in prison
records. A regression analysis using measures of these
seven variables across six aggregated samples found
that a subset of four of the seven variables accounted for
nearly all the relevant variance of sexual recidivism.
These four risk factors (prior sex offenses, offender age
being younger than 25 years, ever having a male victim,
and ever having an extrafamilial victim) were then com-
bined to form an instrument called the RRASOR.
A cross-validation test of the new scale with an inde-
pendent seventh sample documented supportive evi-
dence of the scale’s utility.

Scoring for 3 of the items is dichotomous, while
scoring for the “prior sex offense” item involves four
levels, with higher item scores always representing
high recidivism risk. Each additional sign of risk is
scored 1 point. The total scale score for the instrument
is computed through simple addition across the 4 item
scores. The final form of the instrument offers recidi-
vism rates for each of six rank-ordered score levels
(i.e., scale total scores of 0 through 5) for 5- and
10-year follow-up periods.

Although scores of 6 were possible, no one with that
score was found among the nearly 2,600 subjects used
to develop the instrument. Offenders with RRASOR
scores of 6 have been found since by other researchers
and risk evaluators, though that score is so rare that its
associated degree of recidivism risk is still unknown.

The developmental study found the RRASOR to
have an ROC (Receiver Operating Characteristic)
ranging from .62 to .77 (relative to sexual recidivism)
across the seven samples used to develop it. This
range of ROCs is very much similar to the ROCs
found from cross-validation tests of the instrument.

Reliability and Validity Findings

There have been between two and three dozen empir-
ical tests involving the RRASOR to date. These have
occurred using samples across at least eight countries
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(Belgium, Canada, England, the Netherlands, New
Zealand, Sweden, the United States, and Wales).
Interrater reliability tests have typically found the
instrument’s reliability to fall in the .90 to .94 range—
very high, though not surprising given the small num-
ber of items on the scale.

The RRASOR’s predictive accuracy (as measured
by the ROC) is regularly found to be equal to that of
other actuarial instruments when tested with individ-
ual samples. When viewed across a host of samples in
a meta-analytic test by R. Karl Hanson and Kelly
Morton-Bourgon, the RRASOR showed a lesser
degree of relationship with sexual recidivism than did
a second-generation actuarial scale called the STA-
TIC–99 (described briefly below). The RRASOR’s
predictive validity relative to sexual offenders’ non-
sexual violent recidivism, however, has regularly been
found to be poor, indicating the instrument’s effec-
tiveness is specific to sexual recidivism.

Use of RRASOR in Furthering
Risk Assessment Technology

As a first-generation instrument, the RRASOR served to
demonstrate that actuarial procedures could be effective
in assessing sexual re-offending risk. The development
of a second-generation risk assessment instrument, the
STATIC–99, was completely based on combining the 4
items from the RRASOR with the items from one other
scale, for a total 10-item scale. Given that the STA-
TIC–99 has become the most widely used actuarial
instrument for assessing sexual recidivism risk, the
RRASOR served well toward its own improvement.

The RRASOR has also served as a covariate in
analyses to scale out the possible effect of different a
priori recidivism risk levels (such as relative to the
effect on sexual recidivism rates of aging, of the inabil-
ity to suppress deviant responding on the penile
plethysmograph, and of sex offender treatment). These
occasions represented the first time researchers could
statistically control for different risk levels in an empir-
ically validated way.

Why the RRASOR Is Still Used

Research involving dimensions of risk (i.e., risk driven
independently by offenders’ sexual deviance, their gen-
eral antisociality, and other dimensions) has docu-
mented the utility of the RRASOR and fueled its
continued use. The 3 nonage items from the RRASOR

appear regularly as correlates to measures of sexual
deviance and as not correlating strongly with measures
of general criminality. Advocates of multidimensional
risk assessment procedures often still use the RRASOR
when assessing sexual recidivism risk to address risk
driven by subjects’ sexual deviance, while assessing
general antisociality-driven risk with other instruments.

Dennis M. Doren
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RECONSTRUCTIVE MEMORY

Reconstructive memory refers to a class of memory
theories that claim that the experience of remember-
ing an event involves processes that make use of par-
tial fragmentary information as well as a set of rules
for combining that information into a coherent view
of the past event. These theories provide a powerful
way of understanding how witnesses remember
crimes, how reliable recovered memories of abuse are,
and how jurors remember testimony. According to
reconstructive theories of memory, ordinary memory
is prone to error. Errors in remembering can be broken
down into errors of omission, in which information is
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left out of a memory report, and errors of commission,
in which inaccurate information is added to a memory
report. Errors of commission are more typically
referred to as false memories or memory illusions.
Reconstructive theories of memory generally hold
that errors of omission and errors of commission are
related to one another. In fact, according to recon-
structive theories of memory, errors of commission
occur because reconstructive processes are used to fill
in gaps in our memory reports.

History of the Concept of
Reconstructive Memory

Pioneering work on the development of reconstructive
theories of memory was conducted by Bartlett and
described in his classic volume entitled Remembering.
According to Bartlett, remembering involves an active
attempt to make sense out of the historical past—what
Bartlett referred to as an “effort after meaning.”
Bartlett studied the memories of English participants
by asking them to repeatedly attempt to recall an unfa-
miliar folktale called The War of the Ghosts. Bartlett
found that as participants attempted to recall the
event, their recall was systematically distorted by their
world knowledge. In particular, with repeated recall
attempts, the unfamiliar folktale was recalled in an
increasingly conventional manner. Details that were
difficult to integrate with the participants’ world
knowledge tended to drop out. Details consistent with
world knowledge tended to be added. Unfamiliar
words were replaced with more familiar words.
Bartlett concluded that memory does not simply pas-
sively record or retrieve facts. Instead, memory com-
bines fact and interpretation in a reconstructive way
such that the two become indistinguishable.

In his pioneering text Cognitive Psychology,
Neisser offered the analogy of a paleontologist recon-
structing what a dinosaur must have looked like.
According to Neisser’s analogy, paleontologists begin
their reconstruction based on fragments of bone found
in the fossil record. Based on this partial fragmentary
information, the paleontologist makes use of his or her
knowledge of finds at other sites, anatomy and physi-
ology of current animals, and so on, to make a best
guess of what the animal must have looked like, how
it must have lived, what it likely ate, and so on. This
best guess can be seen as a reconstruction of the past.
Similarly, reconstructive theories of memory argue that
people make use of partial fragmentary information,

world knowledge, inferential processes, and so on, to
reconstruct a memory of the past event.

The Process of Memory
Reconstruction

EEvveenntt  DDeettaaiillss

According to most reconstructive theories of mem-
ory, the process of reconstructing a memory is based
on a variety of different types of information. First,
reconstruction relies on fragmentary pieces of infor-
mation from the event itself. If one were to witness a
bank robbery, details from that event would be stored
in episodic memory. Over time, these details would
become increasingly less accessible following the
exponential forgetting curve first described by
Hermann Ebbinghaus. Some time later, the witness
would be interviewed about the bank robbery.
Although many of the details would be inaccessible,
the witness would probably be able to retrieve some
key pieces of information that made a special impres-
sion on him or her.

SScchheemmaass  aanndd  SSccrriippttss

The stored details of the event provide partial evi-
dence on which witnesses can base their memory
reconstruction. However, this record of details from
the event is likely to be incomplete. To help recon-
struct the memory, witnesses would also likely rely on
their prior knowledge about bank robberies in general.
Memory psychologists have proposed that this type of
prior knowledge is stored in long-term memory in the
form of schemas and scripts. A schema is a general
term we have for knowledge structures that represent
typical instances of categories. Scripts are knowledge
structures that represent the typical sequence in which
a stereotypical event unfolds. For instance, a witness
to a bank robbery likely has a schema representing the
layout of a typical bank. They know that banks usually
have offices or cubicles where loan officers, new
account managers, and the like work. They know that
banks typically have guards. They know that banks
typically have tellers who work behind a counter.
They know that banks typically have safes. This orga-
nized body of knowledge is thought to be stored in a
“bank schema” that resides in memory. A witness to a
bank robbery also likely has a bank robbery script,
which includes information about the typical
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sequence of actions in a bank robbery. For example, a
bank robbery script may include information like the
robbers take out weapons, they disarm the guards,
they demand money, the tellers provide them with
money, the robbers make their escape, and so forth.

Schemas and scripts are thought to guide our
understanding of events as they unfold and guide our
recall of events as they are being remembered.
Reconstructive theories of remembering suggest that
schemas and scripts have two effects on our ability to
remember events. They make actions that are incon-
sistent with the schema especially easy to remember
because these actions require extra processing at the
time of study to reconcile them with the schema.
Schemas can also lead to false memories because they
are used to fill in gaps in our memory for the event. If
you cannot remember what happened in an event, the
schema provides the default value you should expect.

In one classic study of the role of scripts on memory,
participants were presented with a story about a young
woman. Some of the participants were told that the
story was about Helen Keller. Other participants were
told that the story was about someone else. Participants
who heard that the story was about Helen Keller falsely
remembered facts from the story that were consistent
with their world knowledge about Helen Keller (e.g., a
book was written about her life). Other research has
shown that participants are especially likely to correctly
recall information that violates their expectations. For
instance, when reading a story about a restaurant, one
may remember unexpected events—such as the waiter
spilling water—especially well.

Recently, researchers have shown that similar
effects occur in forensically relevant settings. In one
recent study, participants were shown a videotape of a
bank robbery. The video included consistent and
inconsistent schema, and irrelevant actions. Consistent
with prior research on reconstructive memory, partici-
pants falsely recalled many details that were consistent
with the robbery schema. In addition, the researchers
found that participants used their bank robbery schema
to interpret ambiguous information in the video.

Postevent Information

Reconstructive theories of memory also claim that
people rely on information obtained after the event to
reconstruct their past. Information obtained after an
event is known as postevent information. For instance,
if one were to witness a bank robbery and then later

saw a news report about the robbery, details from the
news report may become incorporated into one’s mem-
ory for the event. Classic work on the role of postevent
information was conducted by Loftus in the 1970s. In
one study, participants watched a videotape of an auto
accident. Some participants were asked to estimate
how fast the cars were going when they “collided.”
Other participants were asked to estimate how fast the
cars were going when they “smashed” into each other.
When tested 1 week later, participants who had been
asked the “smashed” version of the question were
more likely to remember seeing broken glass, when in
fact no broken glass had been shown in the film.

The mechanisms by which postevent information
influence memory became a subject of debate in the
1980s. Loftus proposed a theory whereby postevent
information overwrites memory for the original infor-
mation in storage. Other researchers argued that
postevent information does not overwrite memory for
the original event but rather interferes with the retrieval
of the original event. Still other researchers argued that
postevent information only influences memory reports
in those participants who would not have remembered
the detail in the first place. Later attempts to understand
the influence of postevent information conceptualized it
as an error in source memory. In other words, partici-
pants remember the information but have difficulty
determining whether that information is from the origi-
nal event or the postevent information (e.g., was it from
the bank robbery or from the newspaper account?).

Work on postevent information has been extended in
a wide variety of forensically important settings. Some
research has examined the role of the interviewer in
moderating the effects of postevent information. Social
psychologists have shown that witnesses tend to dis-
count postevent information when it is presented by a
noncredible witness and to accept postevent informa-
tion when it is presented by a credible witness. Also, in
the 1980s, considerable research began to examine the
role of postevent information in children. After some
initial controversy, researchers reached a consensus that
preschool-age children are more likely to be influenced
by postevent information than are older children or
adults. During this same time period, researchers came
up with a number of clever research designs to examine
children’s false memories in contexts with considerable
ecological validity. For instance, researchers conducted
a number of studies of children’s memories for stress-
ful events by embedding postevent information experi-
ments into children’s visits to their pediatrician.
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The postevent information paradigm was further
extended to examine adult memories for childhood
events implanted by suggestion. The first of these
studies involved implanting a childhood memory of
being lost in a shopping mall in college students. Later
researchers extended these findings using what has
been termed the familial informant false narrative pro-
cedure. In this procedure, family members first
complete a questionnaire about events from the partici-
pant’s childhood. Later, participants are interviewed
about actual childhood events obtained from the coop-
erating family members and one invented childhood
event (e.g., spilling punch on the parents of the bride at
a family wedding). Participants are asked to repeatedly
think about or imagine these invented events. Research
has shown that false memories for childhood events can
be created in 20% to 40% of participants using this
technique.

Self-Serving Memories

In addition to fragmentary information from the event
itself, prior knowledge in the form of scripts and
schemas, and postevent information, some theories of
reconstructive memory also assume that self-concept
can influence how events are reconstructed. According
to these theories, one’s self-concept can distort how
events are remembered. One intriguing case study
compared John Dean’s testimony at the House
Watergate Hearings with taped transcripts of White
House meetings involving Dean, Richard Nixon,
H. R. Haldeman, and other White House officials. The
study revealed that Dean’s memory appeared to show
systematic distortions that tended to exaggerate his
own role in those meetings. Thus, Dean’s memory
showed a kind of self-serving bias. Later research on
autobiographical memory showed that people’s mem-
ories could be distorted by their current self-concept.

Current Trends and
Forensic Implications

Reconstructive theories of long-term memory provide a
powerful way of understanding important forensic
issues such as how witnesses remember crimes and
accidents, how adults remember childhood experi-
ences, how children remember events, and even how
jurors remember evidence. These theories stand in
sharp contrast to reproductive theories of memory,

which view memory as more like a videotape recorder.
Research on reconstructive memories currently empha-
sizes the subjective experience of memories produced
by reconstructive processes, whether true and false
memories can be distinguished, how errors of commis-
sion can be avoided, and the individual differences that
influence the use of reconstructive processes.

James Michael Lampinen
and Jeffrey S. Neuschatz

See also Children’s Testimony; Eyewitness Memory;
False Memories; Postevent Information and Eyewitness
Memory; Source Monitoring and Eyewitness Memory
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REID TECHNIQUE

FOR INTERROGATIONS

Law enforcement personnel use a variety of proce-
dures to elicit confessions from suspects. The Reid
Technique uses psychological methods to elicit con-
fessions from those who are believed to be guilty,
without the need to resort to physical force to extract
a confession. The technique, initially developed in the
1940s and 1950s, was first published in 1942 by Fred
Inbau and was called “Lie Detection and Criminal
Interrogation.” The technique has evolved over the
years into what is now known as the Reid Technique.
The nine-step process for effective interrogation has
been used in police-training programs nationally. The
Reid Technique or similar methods are routinely used
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by law enforcement in structuring interrogation.
Unfortunately, the Reid Technique is sometimes mis-
applied by law enforcement. Another problem is that
the underlying theories behind the Reid Technique
have not been empirically validated. The Reid
Technique also has the potential to produce false or
inaccurate confessions.

Assumptions Underlying
the Reid Technique

The Reid Technique makes a distinction between an
interview and an interrogation. These two terms are
often used interchangeably as if they refer to the same
process. An interview is ostensibly conducted when
an officer does not have a lot of evidence to implicate
the suspect. It is used to get evidence that may or may
not establish guilt. An interview is not accusatory and
may be conducted relatively early during a police
investigation. An interview can also be conducted in a
variety of environments (e.g., home, office, back of a
police car), not necessarily at a police station. The
interview can be free-flowing and relatively unstruc-
tured. The investigator should take written notes
throughout the entire interview process.

According to the Reid Technique, an interrogation
should be used only for suspects whom the police are
reasonably certain committed the offense. The tone of
the interrogation is accusatory because it is presumed
that guilty individuals are not likely to make incrimi-
nating statements unless law enforcement is certain of
their guilt. The interrogation involves actively per-
suading the suspect to admit his or her guilt. The inter-
rogation takes place in a controlled environment. The
officer does not take notes until the suspect has told
the truth about his or her involvement with the crime,
and the defendant is fully committed to that position.

The assumption behind interrogation procedures,
according to the Reid Technique, is that most criminal
suspects are reluctant to confess because they are
ashamed of what they have done. Also, they fear the
legal consequences associated with a confession. With
most interrogation practices, according to the Reid
Technique, it is believed that a certain amount of pres-
sure, deception, persuasion, and manipulation is
needed for the truth to be revealed. The U.S. Supreme
Court has recognized that all custodial interrogations
are, to a certain extent, inherently coercive because of
the power and control inherent in law enforcement.

The Reid Technique assumes that guilty individu-
als experience greater nervousness than innocent indi-
viduals when questioned by law enforcement. It also
assumes that the anxiety of innocent people dimin-
ishes as the interrogation progresses, while the oppo-
site holds true for the guilty party. Both the innocent
individual and the guilty individual may display anger
directed toward law enforcement during the interroga-
tion. Guilty feigned anger and real innocent anger
look almost the same. Yet unlike the anger from the
innocent party, it is presumed that the guilty party has
difficulty maintaining that anger over time. There is
no research to support any of those suppositions.

The Reid Technique proposes three distinctly differ-
ent channels through which people communicate: the
verbal channel (word choice and arrangement of words
to send a message), the paralinguistic channel (charac-
teristics of speech falling outside the spoken word), and
the nonverbal channel (posture, arm and leg movements,
eye contact, and facial expressions). A behavioral analy-
sis approach is recommended by the Reid Technique to
help assess behaviors associated with telling the truth
and telling lies. Although mental health professionals
routinely observe many aspects of both verbal and non-
verbal behavior in assessing psychological functioning,
these specially trained professionals are not human lie
detectors and are unable to tell by a subject’s verbal or
nonverbal behavior (such as a defensive-type posture
while sitting) whether a particular statement is the truth
or a lie. Nevertheless, investigators using the Reid
Technique claim to be able to analyze verbal, paralin-
guistic, and nonverbal behavior to determine whether a
suspect is telling the truth. Critics argue that the tech-
nique is based on unfounded assumptions.

These assumptions have not been subject to scientific
scrutiny and may result in law enforcement personnel
making erroneous assumptions regarding a suspect’s
guilt, based on how that suspect sits in his or her seat,
the tone of voice the suspect uses, and how denials are
worded.

The Nine-Step Process

The Reid Technique involves a nine-step process. The
first step, direct positive confrontation, involves
directly confronting the suspect with a statement that
it is known that he or she committed the crime. Often,
the police lie and describe nonexistent evidence that
points to the suspect as the offender.
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The second step, theme development, is the step in
which the police present a hypothesis about the reason
for which the suspect committed the crime. This
theme minimizes the moral implications of the alleged
offense or allows a suspect to save face by having a
morally acceptable excuse for committing the crime.
While the Reid Technique states that in no situation is
an officer to state that punishment will be lessened by
admitting to guilt, in fact, quite often, the officer states
just that. If the suspect becomes emotional, the inter-
rogator displays an understanding and sympathetic
demeanor toward the suspect. If the suspect does not
become emotional and the interrogator does not detect
remorse about the offense, various other techniques
are used, such as attempting to catch the suspect in a
lie, playing one co-offender against another, or behav-
ing more confrontationally such as by stating that
there is no point in denying involvement in the crime
because all the evidence points toward guilt.

The third step, handling denials, involves inter-
rupting a suspect’s denials of guilt. The fourth step,
overcoming objections, involves rejecting a suspect’s
excuses or explanations. Once the guilty suspect feels
that objections are not getting him or her anywhere, he
or she becomes quiet and shows signs of withdrawal
from active participation. When the suspect becomes
withdrawn, the interrogator acts quickly so as to not
lose the psychological advantage. In the fifth step,
procurement and retention of the suspect’s attention,
the interrogator reduces physical and psychological
space between himself and the suspect to get the sus-
pect’s full attention. This prevents the suspect from
emotionally withdrawing or tuning out from the
remainder of the interrogation.

The sixth step, handling the suspect’s passive
mood, is a continuation of the fifth step. The police
continue to get into the theme of the crime, expressing
both sympathy and understanding of the suspect and
emphasizing the need for the suspect to tell the truth.
When encouraging the suspect to tell the truth, the
interrogator might emphasize “the sake of everyone
concerned,” “the stress on the victim’s family,” or
“decency and honor.”

The seventh step, presenting an alternative question,
takes place when the interrogator gives two possible
alternatives for why the crime was committed. Both
alternatives are incriminating but one is presented as
face-saving, more acceptable, or more morally blame-
less than the other. Although proponents of the Reid

Technique adamantly state that at no time should an
officer state that the morally acceptable option will be
less severely punished, many suspects believe that the
more morally justified explanation will indeed meet
with more lenient treatment.

The eighth step, having the suspect orally relate
various details of the offense, involves a one-on-one
interrogation with no other officers in the room. It is
for the purpose of getting the suspect to give a detailed
account of the crime that would establish legal guilt.
The ninth and final step, converting the oral statement
to a written statement, is done as quickly as possible
after the eighth step. Sometimes, the confession will
be videotaped, audiotaped, or recorded by a stenogra-
pher rather than written by the suspect or interrogator.

Use of the Reid Technique
With Innocent Suspects

Although Fred Inbau and his coauthors stress that the
Reid Technique should not be used unless law enforce-
ment is certain the confession is being extracted from
a guilty subject, often, this technique or others like it
are used on innocent suspects. The police may erro-
neously believe that a suspect is guilty because of
faulty police work or bad evidence, or because a sus-
pect engages in suspicious behavior during the initial
interview. For example, there are many reasons why a
suspect may lie about details to the police even if he or
she is innocent. The suspect may have information that
he would like to remain hidden (e.g., drug use or an
extramarital affair). An innocent suspect may appear
overly nervous because of past experiences with law
enforcement or because of the intrinsically anxiety-
provoking situation of being accused of a crime.

Police interrogation tactics and techniques, partic-
ularly with highly suggestible and/or compliant sus-
pects, may produce false confessions. Also, the
interrogation tactics may produce statements from the
suspect that, although incriminating him or her in
some aspect of the crime, may also exaggerate the
actual involvement or criminality of the offense.

Unfortunately, very few jurisdictions require law
enforcement to record all interactions with the
suspect—from the first encounter following an
offense to the completion of a memorialized confes-
sion. Often, there are discrepancies in the accounting
of what transpired. The defendant has one version, but
the police have a different version.
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Expert Testimony About Interrogation
Techniques and Confessions

Even if the confession has previously been determined to
be admissible, there is case law to support expert testi-
mony about interrogation techniques that heighten the
risk of false, retracted, or distorted confessions. This
expert testimony can focus on individual characteristics
of a defendant such as psychological vulnerabilities (e.g.,
low intelligence), interrogative suggestibility, and com-
pliance. The expert testimony can also describe the
methods used by law enforcement to extract confessions
and how such methods may increase or decrease the reli-
ability of the statements obtained. It can also focus on the
interaction between defendant characteristics and the
interrogation methods employed by law enforcement.

The Reid Technique and similar methods have been
deemed legally permissible interrogation procedures.
Although law enforcement and proponents of this
methodology attest to its effectiveness in producing con-
fessions in guilty suspects, many mental health profes-
sionals specializing in this field believe that these
methods increase the likelihood of false confessions
with certain types of suspects. A confession, or self-
incriminating statement to law enforcement, carries great
weight with the jury. There is disagreement in the field as
to what percentage of defendants actually produces false
confessions. In fact, most people realize that no scientific
estimates can be presently made. It is currently impossi-
ble to accurately assess the number of false confessions
or the percentage of confessions that are false.
Nevertheless, false confessions do occur and there are
individuals who are at a higher risk for producing false
confessions when encountering the Reid Technique.

I. Bruce Frumkin
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RELIGION AND THE

DEATH PENALTY

Religion has the ability to affect death penalty trials in
numerous ways. The most studied include the effects
of jurors’ religiosity and religious appeals used by
lawyers during trial. Religion also affects judges’
decisions. Although the study of how religion affects
legal decision making is still in its infancy, religion
has the potential to affect voir dire, trial presentation,
and trial outcomes.

Use of Religion in Voir Dire

Before a trial begins, lawyers have the opportunity to
exclude a set number of potential jurors who they
believe will not favor their client. Lawyers often exclude
potential jurors on the basis of personal characteristics
such as religious beliefs or affiliation. For example,
lawyers have excluded potential jurors because they
were Jewish, Islamic, Jehovah’s Witnesses, Catholic, or
Pentecostal. Other potential jurors have been excluded
because they had strong religious beliefs, had acted as a
missionary, or had served as a pastor.

State courts are divided on whether the exclusion of
potential jurors based on religion is legally permissible.
Some state courts have held that lawyers can exclude
potential jurors based on any religious variable, while
others have determined that lawyers cannot exclude a
potential juror for any factor related to religion. Still
other courts have created rules that govern the exclu-
sion of jurors. For instance, the court in United States v.
DeJesus (2003) stated that it was permissible to exclude
a juror because of his or her degree of religiosity (e.g.,
how often the juror prayed) but not because of his or
her religious affiliation. The Indiana Supreme Court in
Highler v. State (2006) held that lawyers cannot
exclude a juror because of religious affiliation but that
it is permissible to exclude a juror because his or her
occupation is religious in nature. The U.S. Supreme
Court had the chance to settle the controversy but
declined to do so (Davis v. Minnesota, 1994). Thus,
state courts can generally develop their own rules.
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Because few states prohibit using religious factors
to exclude potential jurors, most lawyers are able to
do so. Psychologists can provide information about
how religious variables may affect jurors’ decisions,
although the research has been sparse and sometimes
contradictory. Conflicting findings likely represent the
strong relative influence of individual case facts, the
type of trial (e.g., capital or noncapital trial), and dif-
ferent measurements of religious variables.

Studies have investigated the relationships between
religion and guilt verdicts, sentencing verdicts, and pun-
ishment in nontrial settings. Early research shows that
jurors who believe in a divine plan and life after death
tend to be more likely to find a defendant guilty. Other
research has found that individuals who believe in a
punitive God or could be categorized as religiously
moderate or fundamental/conservative were more puni-
tive. Religious affiliation may influence attitudes toward
punishment, as a few studies have found that Protestants
are more supportive of the death penalty than Catholics;
other studies have found Catholics to be more punitive
than Jews. Several studies have found a positive rela-
tionship between punitiveness and a belief in a literal
interpretation of the Bible. Religious fundamentalism
has sometimes been linked to punitiveness and support
for the death penalty. Evangelist individuals (i.e., those
who actively encourage others to accept Jesus) in one
study were less likely to support the death penalty,
though other studies have failed to replicate the finding.
Devotionalism (i.e., the amount of time one spends in
religious activities) has also produced mixed findings.

A more current study found that individuals who
support the death penalty were more likely to be
Protestant, have fundamentalist beliefs, believe in a lit-
eral interpretation of the Bible, believe that God sup-
ports the death penalty, believe that God requires the
death penalty for murderers, and believe that their own
religious groups support the death penalty. All these
relationships except literal interpretism also existed
among jurors who were death qualified. A mock jury
simulation revealed that various religious factors influ-
enced sentencing verdicts. Specifically, a death penalty
verdict was related to high scores on the fundamental-
ism scale, belief in a literal biblical interpretation,
belief that God requires the death penalty for murder-
ers, and a belief that one’s religious group supports the
death penalty. Although research has sometimes pro-
duced conflicting results, many individuals do rely on
their religious beliefs when making decisions, includ-
ing death-penalty-sentencing decisions.

Use of Religion by
Lawyers During Trial

Both prosecutors and defense attorneys have presented
religious appeals and testimony about a defendant’s
religiosity to influence capital jurors’ sentencing deci-
sions. Appeals typically are presented in the closing
arguments of the sentencing phase; testimony and evi-
dence can come from a variety of sources, including
pastors and relatives. Some courts have objected to
these uses of religion (especially appeals), determining
that religion improperly influences jurors’ decisions.

Prosecutors have used several types of appeals dur-
ing trial. First, attorneys have quoted biblical passages
that support retribution, such as the “an eye for an eye
and a tooth for a tooth” passage and the “Whoso shed-
deth man’s blood, by man shall his blood be shed”
passage. Prosecutors in child murder cases have
quoted the passage, “It were better for him that a mill-
stone were hanged about his neck and he were cast
into the sea, than that he should offend one of these
little ones.” Such appeals communicate that a person
who murders should also be put to death.

Second, prosecutors have told jurors that God has
given them the authority to make the life-and-death
decisions. Other attorneys have claimed that the state
legislature, the prosecutor, or the court is acting under
God’s authority. Such an instruction implies that God
supports, or at least does not object to, the jury giving
the defendant the death penalty.

Third, prosecutors have made comparisons
between the defendant and biblical characters such as
Judas Iscariot and the devil. Attorneys also tell bibli-
cal stories of Cain and Abel, David and Goliath, and
the Apostle Peter. These stories provide recognizable
metaphors for jurors to use in their decisions.

Defense attorneys have also used a variety of reli-
gious appeals to persuade jurors. For example, they
have quoted biblical passages such as “Do not take
revenge, my friends, but leave room for God’s wrath,
for it is written: ‘It is mine to avenge; I will repay,’
says the Lord” or argued generally that life-and-death
decisions belong to God, not to man.

Defense attorneys have countered the prosecution’s
use of the “eye for an eye” argument by presenting
quotes from Jesus that advocate “turning the other
cheek.” Such appeals promote forgiveness rather than
retribution. They have also argued for the importance
of forgiveness by telling biblical stories such as the one
in the book of John about the woman who is caught
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committing adultery and is about to be stoned to death.
Jesus tells her would-be executioners that only a man
who is without sin should throw a stone. After freeing the
woman, Jesus forgives her. The purpose of telling the
story is to illustrate that no one is without sin, and thus,
no one should condemn another person to death.
Because Jesus stopped an execution in favor of mercy
and forgiveness, jurors should do the same. Another bib-
lical story involves the crucifixion of Jesus. The attorney
tells the jury that Jesus asked God to “forgive them for
they know not what they do.” Thus, jurors are told that
they should forgive the defendant, just as Jesus forgave
the people who were killing him.

Finally, defense attorneys have presented evidence
of the defendant’s religiosity in an attempt to evoke
jurors’ mercy. For example, a lawyer may tell the jury
that the defendant deserves mercy because he is a
Christian or has converted to Christianity while in
prison. The defendant may present evidence or testi-
mony that establishes that he has formed a prison
Bible study, has written Christian books, or spends
much time in prayer.

Courts have issued a variety of opinions concerning
whether it is permissible for attorneys to use religion
during trial. Generally, defendant can present evidence
of their character that would convince a jury that they
do not deserve the death penalty. Thus, evidence of a
religious conversion would typically be allowed.

There has been much more controversy over reli-
gious appeals by prosecutors and defense attorneys.
Some courts have forbidden all religious appeals, while
others have provided guidelines for determining what
kinds of appeals are allowable—for instance, excluding
religious appeals that are excessive, are not related to
the character of the defendant, prejudice jurors, or pre-
vent a trial. Still other courts have allowed all appeals.
Such courts have determined that appeals are appropri-
ate because they are merely part of lawyers’ theatrics.

Courts have forbidden religious appeals for a variety
of reasons. Some courts have determined that such
appeals violate the Eighth Amendment prohibition on
cruel and unusual punishment. In a death-penalty-
sentencing trial, a defendant is allowed to provide evi-
dence of mitigating factors (i.e., evidence that the defen-
dant does not deserve the death penalty). Biblical appeals
allegedly do not allow jurors to consider mitigating fac-
tors; for instance, the “eye for an eye” command instructs
jurors to give murderers the death penalty and does not
provide jurors with any reasons to deviate from this bib-
lical principle. Courts have rejected defense appeals as

well. Some courts have found defense appeals to be
improper because they suggest that jurors deviate from
the state law. For instance, a lawyer tells jurors that God
forbids them from giving a death sentence, while state
law allows a jury to sentence a man to death.

Only a few studies have investigated the effects of
religious appeals and testimony. In general, research
indicates that appeals used by the prosecution are
ineffective. That is, biblical quotes do not encourage
jurors to give death sentences. Defense appeals used
in one study were influential; however, they actually
had the opposite effect from what was intended.
Specifically, a defense attorney’s biblical appeal led
jurors to be more likely to give a death sentence. On
the other hand, the study found that evidence of a reli-
gious conversion led jurors to be less punitive.
Evidence that the defendant has always been a
Christian has either backfired or had no effect.

Use of Religion in Deliberation

In several recent capital trials, jurors have used a Bible
during deliberation. Jurors in at least one trial admitted
looking up passages such as the “eye for an eye” pas-
sage before sentencing the defendant to death. While
judges have generally declared the practice impermissi-
ble, it is difficult to completely remove religion from the
deliberation room. Even without a Bible, jurors can cite
scripture from memory or privately rely on their reli-
gious convictions during deliberations. The effects of
religion in deliberation have not been studied.

Use of Religion by Judges

Judges can also rely on religion in their decisions.
They may be persuaded by their religious beliefs
when deciding whether to uphold or reverse a death
sentence. They may also allow religious factors to
determine whether a lawyer has misused religion in a
specific trial. Very little research has been conducted
on this issue, although one study found that evangeli-
cal judges were more likely to uphold a death sen-
tence than their counterparts. This finding opposes
another study that found that evangelical individuals
were less punitive.

In sum, religion can affect a death penalty trial in
various ways, though these effects remain largely
unstudied.

Monica K. Miller
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REPEATED RECALL

Eyewitnesses to a crime or other incident often recall
that event dozens of times while waiting for a trial that
may take place months or even years later. These recall
episodes are often in response to questioning by arrest-
ing officers, police detectives, district attorneys, friends,
other witnesses, private investigators, and defense attor-
neys, among others. Even in the absence of direct ques-
tioning, witnesses often recall what they have seen on
their own, sometimes to prepare themselves for testi-
mony at trial and other times simply because the event
was frightening, disturbing, or otherwise vivid. The
effects of such repeated recall on eyewitness accuracy
and confidence are complex. Although repeated recall
can occasionally yield new information, it may also
cause memory distortions due to postevent misinforma-
tion effects, imagination inflation, increases in witness
confidence, and retrieval-induced forgetting.

Generally speaking, repeated recall helps strengthen
memory associations and can make the practiced infor-
mation easier to retrieve in the future. In some circum-
stances, repeated recall can even lead to hypermnesia,
which is the recall of additional information that was
not recalled initially. Hypermnesia is most likely to
occur when the repeated recall involves multiple
retrieval cues. One prominent method of interviewing
witnesses—the cognitive interview—is designed to
elicit as much information as possible by encouraging
witnesses to recall an event from multiple perspectives.
If administered properly, the cognitive interview can
yield increases in the total amount of information as
compared with straightforward questioning.

Given that repeated recall can help strengthen
memory associations and may even lead to the pro-
duction of additional information, one would think
that an eyewitness should recall the target event as
often as possible. However, recalling information
repeatedly is not without potential costs; repeated
recall can actually alter a witness’s memory of the tar-
get event.

One well-known side effect of repeated recall is the
postevent misinformation effect. When a witness is
exposed to inconsistent or misleading information that
is embedded in questions posed to that witness, the
misleading postevent information can impair later
memory reports of the original target event. For exam-
ple, if a witness is asked how fast the car was going
when it went through the stop sign (when in fact the
car went through a yield sign), that witness is more
likely to report later on that there was a stop sign than
is a witness who was not exposed to the misleading
information. The effects of postevent misinformation
are especially strong when the witness is exposed to
the misinformation multiple times.

A related phenomenon is imagination inflation.
When someone repeatedly recalls an imagined event
that did not actually occur, eventually she or he will
come to believe that the event really did occur, often
with great confidence. As is the case with postevent
misinformation, the magnitude of the imagination
inflation effect generally increases with multiple
imaginings (i.e., with repeated recall).

There are other equally troublesome side effects of
repeated recall that can occur even in the absence of
misleading information or imagined events. For
example, repeated questioning of eyewitnesses can
lead to increases in witness confidence without corre-
sponding changes in witness accuracy. This effect
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occurs independent of the content of the questions; in
fact, just asking a witness to think repeatedly about an
event can lead to later increases in witness confidence.
Such increases in confidence are problematic because
trial jurors place a great deal of weight on witness
confidence when judging the accuracy of a witness’s
testimony.

Repeated recall of portions of an event can lead to
retrieval-induced forgetting. Many studies in the cog-
nitive literature, some using eyewitness memory para-
digms, have demonstrated that the act of recalling
certain information about an event can actually impair
a person’s performance on a future memory task for
other previously unretrieved items. That is, repeated
questioning about some details of an event (e.g., the
male robber in a bank heist) may make it more diffi-
cult for the witness to recall other details about the
robbery later on (e.g., the female robber who was
waiting outside). Because interviews of eyewitnesses
conducted by the police, investigators, and attorneys
often constitute incomplete retrieval tasks, repeated
questioning of witnesses can lead to retrieval-induced
forgetting that may impair recall later at trial.

Finally, it should be noted that young witnesses,
particularly children, are generally more suggestible
than adult witnesses, and they are especially suscepti-
ble to all the effects of repeated recall discussed here.
In addition, some studies have shown that children
will change their answers to questions that are asked
multiple times, simply because they assume that their
original answers must have been wrong.

John S. Shaw III
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REPORTING CRIMES

AND VICTIMIZATION

Almost all crimes become known to the police because
citizens, usually victims, report them. In this role as
gatekeeper, victims weigh their concerns about injus-
tice, their own security, and the security of the commu-
nity against the costs of reporting the crime, which may
include a belief that the police are unlikely to arrest the
offender or return stolen property and the notion that
involvement in the criminal justice process is time-con-
suming and possibly humiliating. Typically, victims are
more likely to report more serious crimes. The infor-
mation and advice that victims solicit and receive from
others are, often, also important. Just as in the case of
victims, bystanders’ decisions to report criminal events
are frequently subject to the social influence of others.

In the United States, there are more than 23 million
crimes annually—more than 18 million property crimes
and more than 5 million violent crimes. Since 1993,
rates of crime have generally been declining, in part due
to changing demographics (i.e., fewer people in the
most crime-prone ages) but also due to the decline in the
use of some drugs and to improved law enforcement
practices. Although victims are stereotyped as being dis-
proportionately female, White, and older, in fact, there is
an overlap between offenders and victims, such that
both offenders and victims are disproportionately male,
Black, and young. Males are more likely to be victim-
ized by a stranger, whereas females are more likely to be
victimized by someone they know.

Absolute Reporting Rates

Reporting is generally considered by psychologists to
be a type of help-seeking behavior. Most victims of
crime seek help from others, although, depending on
the crime, most do not call the police. Typically, vic-
tims seek help from family and friends, and some may
also seek help from mental health professionals.

Less than half of all crime is reported to the police—
about 47% of violent crimes and about 40% of property
crimes. The biggest single predictor of whether a crime
will be reported is the severity of the offense. About
60% of aggravated assaults, about 40% of simple
assaults, about 55% of burglaries, about 80% of motor
vehicle thefts, and about 30% of thefts are reported to
the police. More generally, reporting is more likely for
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violent rather than property crimes, for completed than
attempted crimes, for crimes in which the victim suf-
fered more serious injury, for crimes that involved
greater loss of property, and for crimes that involved a
weapon.

Attitudes toward the police and the criminal justice
system are generally not strong predictors of the deci-
sion to report or not to report a crime, although there
is some evidence that satisfaction with how the police
acted in prior cases is related to the reporting of sub-
sequent victimizations. Moreover, although demo-
graphic characteristics are not strong predictors of
reporting, there are small but consistent findings that
females are more likely than males to report, espe-
cially violent crimes, and that older individuals are
more likely than younger individuals to report them.

In general, crimes against strangers are more likely
to be reported to the police than crimes against non-
strangers. Several reasons might account for this dif-
ference, including fear of retaliation from the known
offender, greater difficulty in determining whether the
event really was a crime, a belief that the victim might
be seen as partially responsible for the crime, and a
belief that events occurring between nonstrangers,
particularly intimates, are private matters.

Since the early 1990s, the rates of reported crime
have generally been increasing, most markedly with
regard to the reporting of sexual assault. This increase
in the reporting of sexual assault is the result, in part, of
statutory changes that make it easier for victims to
report (e.g., victim shield laws that protect victims’
identity in the media) and for district attorneys to pros-
ecute these cases (e.g., the elimination of the need for
corroborating evidence beyond the victim’s statement).

More generally, victims might be more likely to
report because of the increasing concern for victims
since the establishment of the President’s Task Force
on Victims of Crime in 1982. This report resulted in
statutes or constitutional amendments in all 50 states
that give victims the right to testify at criminal sen-
tencing and to be notified about other stages of the
criminal justice process (e.g., plea bargaining, parole
hearings). Other victim-related legislation includes
making restitution mandatory, making offenders pay
fines that go to a fund that provides compensation to
victims, establishing victim-witness-services offices
(generally within the district attorney’s office) that give
aid to victims, and providing funding for agencies that
specifically support victims of sexual assault and
domestic violence.

Reasons for Reporting
or Not Reporting

According to the National Crime Victimization Survey,
a continuing survey of about 75,000 nationally repre-
sentative individuals who are interviewed biannually,
the most common reasons for reporting crimes are to
stop or prevent the specific reported crime, to recover
property, to prevent further crimes by the offender
against the victim, to prevent crime by the offender
against anyone, and because the event was a crime. The
most common reasons for not reporting a crime are
because it was reported to someone else, because it was
a private or personal matter, and because the offender
was unsuccessful. These reasons suggest that victims
use a cost-benefit analysis to determine whether to
report the crime.

Process of Reporting

If a crime is to be reported to the police, then, based on a
model by Martin Greenberg and Barry Ruback, the vic-
tim must label the event a crime, determine that it is seri-
ous enough to report, and then decide that reporting the
crime to the police is the appropriate action to take. In
terms of the first stage—labeling the event a crime—in
most cases, the process is relatively straightforward. That
is, the person determines whether the event matches his
or her definition of what constitutes a crime (although
the victim’s definition may or may not be the same as the
legal definition of the crime). In some cases, the labeling
process is more complex. For example, with property
crime, individuals might decide that they had lost or mis-
placed an item rather than that the item had been stolen.
For violent crimes, the issue is generally not whether the
act occurred but whether the violent act is considered to
be a crime. For example, a wife who suffers a physical
beating from her husband may not define the event as a
crime if she is part of a culture that thinks it is appropri-
ate for men to beat their wives.

After the victim determines that an event is a crime,
he or she must determine the seriousness of the crime.
This determination of seriousness, which is important
because it is related to the amount of distress and
arousal the victim experiences, is based on how
unfairly treated and on how vulnerable to future crime
the victim feels. These two judgments are related to the
magnitude of the physical, material, and psychological
harms the victim experienced, the magnitude of the
harms that the victim could have experienced, and the
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degree to which the crime was unexpected. Greater
harm, greater potential harm, and greater unexpected-
ness lead to higher ratings of seriousness and to more
arousal and distress.

After determining the seriousness of the crime, the
victim must then decide what to do. Victims have four
options. First, they can seek a private solution, such as
seeking compensation from or retaliating against the
offender if he or she is known or, in some cases, from
third parties who may have been negligent in failing to
take actions that would have prevented the crime from
occurring. Second, victims can cognitively reevaluate
the situation, by either reconsidering whether the event
really was a crime or by reevaluating its seriousness.
The most common form of cognitive reevaluation is for
victims to blame themselves for the crime, at least in
part. Third, victims may report the crime to the police
based on their judgment after their weighing of the
costs and benefits that reporting is likely to reduce their
distress from being unfairly treated and being vulnera-
ble to future victimizations. Finally, some victims
might choose to do nothing, in the belief that nothing
can reduce the injustice and make them feel safe.

Importance of Social Influence

Studies in the 1970s designed to determine why there
was such a long delay before the police arrived at a
crime scene came to the conclusion that the delay was
due not to the police taking a long time but to victims
talking to relatives, friends, and strangers before calling
the police. These discussions with others make sense in
that, for most people, being the victim of a crime is an
unusual event and victims are likely to turn to others for
help in understanding and coping with the crime.

According to social comparison theory, individuals
are likely to rely on others for information and advice
concerning perceptions and judgments that have no
objective standard. That reliance on others is particu-
larly likely when the individuals are aroused (as in an
emergency situation) and are unsure of what to do.
Consistent with this theory, crime victims often talk
with others, generally friends and relatives, before
deciding whether or not to call the police. And inter-
view studies with rape, burglary, robbery, and theft
victims indicate that these others are likely to give vic-
tims advice.

These other individuals can influence victims’ judg-
ments about whether an event is a crime, how serious
the crime is, and whether the crime should be reported.

Their influence comes from providing victims with
information about the crime and the criminal justice
system, from applying normative pressure concerning
what they (and the group that they belong to) believe to
be appropriate, and from providing support (or some-
times nonsupport) in the form of sympathy, emotional
support, and tangible help. Furthermore, experimental
research by Martin Greenberg and Barry Ruback indi-
cates that victims are likely to follow that advice, even
if it comes from a stranger. Their experimental research
found that victims would be especially likely to call the
police if the bystander gave specific advice to call the
police (rather than diffuse advice to do something), was
physically present when the call to the police was
made, and offered to be of help in the future.

Investigations of norms among several ethnic
groups in the United States suggests that victims are
more likely to be advised to call the police if they are
female, if they are older, and if they have not been
drinking. Females are more likely than males to
advise calling the police. In addition, research across
countries suggests that the closer the relationship
between the offender and the victim, the less likely
people are to advise reporting.

Bystander Reporting

In most cases, it is the victim who reports the crime to
the police. However, bystanders sometimes report, and
work by Bibb Latane and John Darley indicated that the
more the number of bystanders present the less likely
any one of them is to report the crime. According to
their research, the presence of others can affect whether
an individual bystander notices the incident, interprets
it as an emergency, assumes personal responsibility,
and then reports the event to the police. The presence of
others can lead to pluralistic ignorance, if for example,
everyone believes that someone else has already
reported the crime, and to diffusion of responsibility, if
people realize that they have some blame for not report-
ing but that this blame is shared by everyone else who
also did not report. Bystanders are often reluctant to
report because of a fear of looking foolish. Also,
bystanders may be reluctant to report crimes involving
domestic situations because of their belief that personal
relationships should be kept private.

For most crimes, bystanders who do not report are
not subject to legal sanction. The one exception is for
crimes of child abuse. All states mandate that when, in
the course of their employment or professional practice,

Reporting Crimes and Victimization———687

R-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 687



certain individuals (e.g., physicians, nurses, school
teachers, mental health professionals) come across what
they believe to be child abuse, they must report the
abuse to the proper authorities. Despite the fact that fail-
ing to report can lead to criminal penalties, many indi-
viduals who are required to report, including therapists,
do not do so. Their decision not to report is often based
on the fact that most cases do not involve serious abuse,
and such cases, if reported, are unlikely to result in pros-
ecution. Thus, reporting the abuse is likely to lead to a
lengthy and expensive legal process that will probably
result in some action to encourage the family to seek
treatment. If the family were already in therapy, mental
health professionals may judge that reporting produces
no positive outcomes. Moreover, because reporting vio-
lates confidentiality, undermines the therapeutic rela-
tionship, and is intrusive and likely damaging to the
family, mental health professionals are likely to believe
that reporting is, on balance, not worthwhile. Thus,
many clinicians have, at some time, chosen not to report
suspected child abuse.

R. Barry Ruback
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REPRESSED AND

RECOVERED MEMORIES

While one cannot deny that repressed and recovered
memories have had an effect on individuals, their fam-
ilies, and our legal system, little credible evidence
exists for massive repression. Moreover, most claims
of repression and recovered memories have alterna-
tive explanations such as ordinary forgetting or expo-
sure to suggestive situations. This entry examines

issues relating to claims of repressed and recovered
memories, the role of these claims in the legal system,
research that bears on these claims, and alternative
explanations for what might appear to be repressed
and recovered memories.

At the end of the 19th century, Sigmund Freud pop-
ularized the term repression to describe a mechanism
by which horrifically traumatic events are pushed into
some inaccessible corner of the unconscious. Later,
they may return to consciousness. The process is
thought to involve something other than ordinary for-
getting and remembering, and is sometimes called
massive repression or robust repression. Since Freud’s
day, the term “repression” has had a nebulous meaning
for many in the field of psychology, often being used
interchangeably with dissociation and traumatic amne-
sia and subject to great controversy. Some have sug-
gested that repression has never been proven to exist.
Because of the controversy, some writers now refer to
an umbrella term recovered memories—memory expe-
riences that someone is conscious of after not thinking
about them for a long time. This experience happens
commonly and need not be controversial unless one
assumes it involves more than ordinary forgetting and
remembering.

The topic of repressed and recovered memories has
been a hotly debated issue within the mental health pro-
fession for almost two decades. Although there is no
credible scientific support for massive repression, many
individuals who claim to have recovered repressed
memories of childhood abuse have subsequently
pressed those claims in civil and criminal courtrooms.
Most of the repressed and recovered memory reports
involve claims of childhood sexual abuse (CSA). Some
have involved claims of recovered memories of mur-
ders and satanic ritual abuse. Many claims of recovered
CSA memories have been made by individuals accus-
ing family members, former neighbors, or other family
friends. Often, but not always, these memories are
recovered in individual or group psychotherapy.

Surge in Recovered
Memories and Their Effects

MMeeddiiaa  CCoonnttrriibbuuttiioonn

During the late 1980s and early 1990s numerous
individuals claimed to have recovered memories of
CSA. During this period, accusations of CSA and
satanic ritual abuse escalated and peaked in the 2-year
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period of 1991 to 1992; since that peak, the number of
accusations has steadily declined. Many recovered
memory cases appeared in the media, which may have
contributed to the surge in repressed memories that
were recovered in therapists’ offices throughout North
America. As a result of media coverage of an unusual
murder case, repressed memories were brought into
the public eye.

In a landmark case that went to trial in 1990,
George Franklin was accused of a murder that
occurred more than 20 years earlier. The victim, 8-
year-old Susan Nason, was a friend of Franklin’s
daughter, Eileen. Eileen was 8 at the time of the mur-
der; however, it was she who provided the only evi-
dence against her father. Eileen claimed that she had
repressed the memory of witnessing her father murder
Susan, a repression that lasted for 20 years. When her
“memory” returned in the late 1980s, she brought
these allegations to the police. George Franklin was
found guilty of murder based solely on Eileen’s testi-
mony of her recovered memory. It was the first time
that a U.S. citizen had been tried and convicted of a
murder on the basis of a recovered memory.

Around this time, The Courage to Heal, a self-help
book by Ellen Bass and Laura Davis, was written to
assist victims of CSA. Even in the absence of mem-
ory, the purported victim was encouraged to recover
memories of abuse and to confront alleged molesters.
Critics of The Courage to Heal contended that it
caused widespread harm to many innocent people—
both the alleged perpetrators and the accusers whose
lives may have been negatively affected by false reve-
lations. Bass and Davis have no formal training in
psychiatry or psychology, and some critics have
argued that their book encourages the recovery of
memories that may not be true. Given that their book
has sold more than 800,000 copies, The Courage to
Heal, some felt, contributed greatly to the surge in the
number of recovered memory cases by encouraging
people to embrace their recovered memories.

SSttaattuuttee  ooff  LLiimmiittaattiioonnss

Concurrently, the legal implications of recovered
CSA memories were propelled into the limelight par-
ticularly in the United States. In 1989, Washington
State became the first state to toll the statute of limi-
tations for repressed memory cases. People with
newly recovered memories of abuse had 3 years from
the time of remembering to sue their parents, other

relatives, or any alleged molesters. Many states fol-
lowed, and thousands of lawsuits were filed.

Most provisions applicable to victims of CSA fall
into the categories of minority tolling and delayed dis-
covery doctrine. A tolling doctrine is a rule that post-
pones the date from which a statutory period begins.
In the case of minority tolling, it is a statute that might
run 3 years from when the child turns 18, the legal age
of majority. This is in recognition of the problem that
some children may not feel secure enough to confront
abusers while still in childhood.

The delayed discovery doctrine has historically been
used in different types of cases, for example, in cases of
medical malpractice. To give a medical example, the
statute of discovery would be extended for a patient who
undergoes surgery and only much later realizes that sub-
sequent abdominal pain is due to the doctor failing to
remove a sponge during surgery. Such a patient’s statute
of limitations to sue for medical malpractice begins to
accrue at the time the sponge is determined to be the
cause of the abdominal pain. Those in support of apply-
ing the delayed discovery doctrine in recovered memory
cases purport that such a medical malpractice claim is
analogous to an individual who alleges recovery of CSA
memories, in that the source of their pain would be real-
ized when the memories are recovered. Such an indi-
vidual would have some number of years (say, 3) from
the date on which they assert that the memory was
recovered in which to pursue legal action.

As a result of the tolling of the statute of limitations
in repressed memory cases, a large number of victims
began to sue their alleged abusers for compensation.
But these were not the only ways in which repressed
memories entered the courtroom. In an ironic twist, a
few of those accused of CSA began to sue their
accusers’ therapists for planting false memories of
childhood abuse. A somewhat larger group who also
sued call themselves “Retractors.”

FFaallssee  MMeemmoorryy  SSyynnddrroommee
aanndd  RReettrraaccttoorrss

There have been a number of adverse effects of
recovered memory therapy, especially when there has
been no history of sexual abuse. Devastating effects
can occur, for example, when a daughter accuses her
father of child abuse. Many such accusations have
resulted in litigation that often forces other family
members to choose sides, causing great strain and
often separation within the family.
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Another adverse effect is the development of new
symptoms unrelated to the primary concern for which
the patient went to the therapist in the first place.
These symptoms include false beliefs and memories
of having been abused—a syndrome now referred to
as false memory syndrome. These symptoms may take
the form of flashbacks, which include detailed memo-
ries and even hallucinations and delusions of the
abuse. Thus, the patient believes that she has specific
recollections of abuse that may not have occurred.

The False Memory Syndrome Foundation was
formed in 1992 by a group of families and profession-
als who saw the need for an organization to determine
and prevent the spread of false memory syndrome and
support and attempt to reconcile families who were torn
apart by claims of repressed CSA. In recent years, there
have been a number of CSA accusers who have reestab-
lished family relationships and acknowledged that their
accusations were false. These “retractors” typically
blame their therapists for suggesting to them that they
were victims of CSA and for encouraging memory
recovery that led to the false memories of abuse.

In 1997, a remarkable legal case was settled in
which a retractor sued her therapist. Ms. Burgus, a
patient of Dr. Braun’s, originally sought treatment for
postpartum depression but was diagnosed as having
multiple personalities. Dr. Braun believed that her
symptoms resulted from sexual and ritual abuse includ-
ing cannibalism and torture; in other words, the pur-
ported sexual and ritual abuse was what led her to be
diagnosed with having multiple personalities. Although
Ms. Burgus had no recollection of the sexual and ritual
abuse, Dr. Braun encouraged her to try and remember
these instances of abuse through hypnosis. Ms. Burgus
eventually realized that these allegations were not true
and subsequently retracted her previous abuse accusa-
tion. She sued her former therapists, including
Dr. Braun and the hospital, for negligence, breach of
the standard of care for uncritical acceptance of a clin-
ical diagnosis, and the use of hypnotic techniques with-
out first advising her of the risks involved. The lawsuit
was settled for $10.6 million.

Research in the Field of
Repressed and Recovered Memories

Research on repressed and recovered memories has pri-
marily involved women victims of CSA. There are
three primary resources of information in the extant
field: retrospective studies, prospective studies, and

case histories. Retrospective studies rely on individuals
whose initial disclosure of abuse happens years after
the supposed abuse took place. Prospective studies use
cases documented by social workers or the police to
establish abuse, while case histories consist of data col-
lected from an individual.

In one of the first retrospective studies, more than
half of the participants (mostly women who were
referred to the study by their therapists) stated that they
did not remember their first incident of sexual abuse at
some point in the past. Compared with those who
remembered the abuse continuously, individuals who
reported a lapse in memory also reported that they were
abused at a very young age. Regrettably, it is difficult to
construe this research as evidence of massive repression
in CSA victims, because the main question posed to par-
ticipants was complex and the answers uninterpretable.
In another retrospective study, researchers tried to probe
what people meant when they claimed to have forgotten
abuse at some point in the past. In a large sample of
people who were questioned about their sexual, physi-
cal, or emotional abuse, more than a quarter reported
some form of abuse. Of the participants who claimed to
have forgotten their memories of abuse, just less than
half also claimed that they had avoided thinking about
the instances of abuse. The researcher noted that lack of
continuous memory for an event does not necessarily
constitute repression and suggested that therapists
should proceed with caution when dealing with patients
who claim to have recovered memories of abuse.

Retrospective studies rely on an individual’s self-
report of sexual abuse at a much later date. Such
studies are not ideally designed because the initial dis-
closure and subsequent recovered memories of abuse
cannot be verified and, therefore, may be inaccurate or
altogether false. Prospective studies, on the other
hand, rely on documentation of CSA at the time of the
incident (e.g., by police report). Individuals are later
contacted to see what they can remember.

In one often-cited prospective study conducted by
the sociologist Linda Meyer Williams, 38% of partici-
pants failed to report documented abuse when inter-
viewed 17 years after the reported abuse occurred.
Williams found that the younger a participant was at the
time of the documentation, the less likely she was to
report the specific incident. Some of these cases may be
accounted for by a phenomenon known as childhood
amnesia, which is discussed in the following section.
Critics of the study also point out that just because a
woman didn’t report the abuse did not mean she did not
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remember it; perhaps she simply did not want to tell the
interviewers about it. Also complicating the picture, a
more recent prospective study showed that only 8% of
people with documented abuse failed to report it to
interviewers much later.

CCaassee  HHiissttoorriieess

Perhaps the least reliable research from which to
draw generalizable results is the single case history. An
example of a case history in the field of repressed and
recovered memories is the case of Jane Doe. When
Jane Doe was 6 years old, she was the subject of an
intense custody battle and, therefore, underwent psy-
chological evaluation to determine who should retain
custody of her. A psychiatrist videotaped a particularly
emotional session in which Jane accused her mother of
sexually abusing her. After the psychiatrist concluded
that Jane was abused by her mother, the mother was
forced to relinquish custody of Jane and all visitations.

Years later, the psychiatrist-evaluator captured on
video Jane first not remembering and then remember-
ing abuse by her mother. This case was put forth as
proof of repression; however, it is questionable as to
whether it was truly evidence of repression. Subsequent
investigation of Jane’s case history revealed new impor-
tant information that had been left out of the original
account. The later investigation revealed that Jane had
discussed the alleged abuse many times between the
time of the first videotaped session and when she
claimed to have recovered the memories of abuse, cast-
ing doubt on the case history’s support for the concept
of total repression. Additionally, documentation and
interviews raised significant doubt that the sexual abuse
of Jane by her mother had ever occurred in the first
place. Thus, it is necessary to be skeptical of case his-
tories when attempting to use their findings to make
generalizations about repressed memories.

Alternative Explanations
for Repression

Many scholars believe that virtually no good evidence
for repression exists. There are several other possibili-
ties where these richly detailed memory reports may
have come from. The reports could reflect true memo-
ries that have simply been forgotten by normal mem-
ory processes and are triggered by a retrieval cue. They
could, of course, reflect out-and-out lies. Another
explanation is that these memories are the result of

therapists’ suggestions and other activities that planted
false beliefs.

TTrruuee  MMeemmoorriieess

In any given case in which a person reports recov-
ering a memory, the statement could be an accurate
reflection of the individual’s experience; however, it
may be an instance of ordinary forgetting. For exam-
ple, an adult who was abused as a child may not think
about the abuse for a given period of time. In this case,
ordinary forgetting would occur, and the person may
forget the abuse altogether until a trigger reminds him
or her of the abuse. This is not a case of repression;
rather, it is a case of ordinary forgetting.

FFaallssee  MMeemmoorriieess

In most cases, it is not possible to tell a true mem-
ory from a false one without independent corrobora-
tion. There are a few situations, however, where we
can say with some confidence that the memory report
is probably false. Some individuals have claimed to
remember abuse that allegedly occurred to them
before the age of 2 years—even as early as 6 months
in some case reports. But as adults, we do not have
concrete and reliable episodic memories for events
that occurred in the first couple of years of our lives—
a phenomenon known as childhood amnesia. Some
adults’ earliest childhood memories are even later.
Thus, these very early “memories” are almost cer-
tainly false.

One must still consider the instances where indi-
viduals claim to recover memories for events that
occurred after the offset of childhood amnesia.
Research on human suggestibility and the malleability
of memory has revealed that individuals are suscepti-
ble to forming false memories and believing them to
be true. In research where rich false memories have
been planted, a significant minority of subjects have
been led through a suggestion to believe they had
experiences like being lost in a shopping mall or being
attacked by a vicious animal. These studies have
shown that people are highly susceptible to embracing
false memories as their own. Once planted, the indi-
vidual can report the false event with a great deal of
detail, confidence, and even emotion.

Nicci Bowman Fowler, Kally J. Nelson,
and Elizabeth F. Loftus
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RESPONSE LATENCY IN

EYEWITNESS IDENTIFICATION

An important issue for the police and courts is the extent
to which an eyewitness’s decision about a lineup can be
trusted as accurate. Consequently, psychologists have
searched for variables associated with the witness’s
decision that help distinguish correct from incorrect
decisions. One such variable is response latency (or
response speed). Response latency is measured as the
time elapsed from the witness’s first view of a lineup or
photo array to their indication of a decision. A consistent
relationship has been identified between the response
latency and accuracy of positive identifications, but not

of lineup rejections. Thus, fast identifications are more
likely than slow identifications to be correct, while rapid
and ponderous lineup rejections are equally likely to be
accurate.

The rationale behind the investigation of response
latency as a marker of accuracy is that witnesses who
have a good memory of the offender should be able to
determine whether any of the lineup members match
their memory more rapidly than witnesses with a poor
memory. Furthermore, response latency is compelling
as a potential marker of accuracy for two reasons.
First, unlike other potential markers of identification
accuracy (e.g., confidence or self-reported decision
strategy), response latency is a direct product of the
identification task. Consequently, it is objectively
measurable and not subject to the same influences as
self-report measures. Second, response latency is cor-
related with other markers of accuracy (e.g., faster
responses tend to be made with more confidence)
without being identical to them. Thus, the combina-
tion of response latency and confidence may discrim-
inate correct from incorrect decisions more effectively
than either marker alone.

Although it has not been the focus of an over-
whelming amount of research attention, investigations
of response latency in eyewitness identification and
face recognition have produced very consistent results.
Specifically, a relationship is consistently observed
between the response latency of positive identifications
and the accuracy of those identifications, with the likely
accuracy of an identification declining as the response
latency increases. In contrast, studies equally consis-
tently find no evidence for a relationship between the
response latency of lineup rejections (i.e., responses
that the offender is not present in the lineup) and the
accuracy of those rejections. Interestingly, this pattern
of a significant relationship with accuracy for choosers
(i.e., positive identifications), but not nonchoosers (i.e.,
lineup rejections), parallels the findings regarding the
confidence-accuracy relationship in face recognition
and eyewitness identification.

Despite the consistency of the relationship between
the speed and accuracy of positive identifications, this
knowledge does not necessarily translate into a practi-
cally useful discrimination tool. For example, is a wit-
ness who takes 30 seconds to identify the suspect from
a six-person photo array fast, and therefore likely to be
correct, or slow, and likely to be incorrect? Researchers
have attempted to address this challenge in two major
ways. One involved the direct manipulation of
response latency. However, attempts to produce high
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accuracy rates by forcing participants to make a fast
identification were unsuccessful. Thus, it appears that
the relatively short latency of accurate witnesses is the
result, not the cause, of the decisions processes that
produce accurate decisions. The other involved the
suggested use of a specific time (i.e., 10–12 seconds)
as the cutoff for distinguishing fast (i.e., reported in
less than 10–12 seconds), and consequently accurate
identifications, from slow (i.e., reported after more
than 10–12 seconds) identifications, which were less
likely to be correct. Despite the apparent early success
of this rigid rule, subsequent studies demonstrated
that the boundary between fast and slow decisions is
not constant but varies from situation to situation as a
result of changes in variables such as the target and
lineup, the nominal size of (i.e., the number of mem-
bers in) the photo array, and the retention interval
between viewing the offender and attempting to make
an identification from the lineup. The demonstrated
instability of the border that separates fast from other
identifications rules out the practical use of a univer-
sal response latency boundary to discriminate identifi-
cations with a high probability of being correct.
However, subsequent analyses using this type of static
response latency boundary (i.e., 10 seconds) in combi-
nation with a confidence criterion (e.g., identifications
made with 90% or 100% confidence) have shown
some promise. Although few decisions met both the
response latency and confidence criteria, those deci-
sions observed a very high accuracy rate across a num-
ber of stimuli and viewing conditions. Consequently,
the most encouraging use for response latency appears
to be in combination with other markers of identifica-
tion accuracy—most notably confidence.

Response latency is often inappropriately referred to
as decision latency (or decision speed). Although this
may seem a pedantic, semantic distinction it under-
scores an important point about the measurement and
use of response latency in the eyewitness identification
domain. Specifically, an eyewitness, particularly a con-
scientious eyewitness, may not make a response imme-
diately on arriving at a decision. For example, the
attention of one witness with an excellent memory for
the offender may be drawn to a specific lineup member
as soon as he or she sets eyes on a photo array, and the
witness could feel certain that the perpetrator has been
found. However, to ensure that they have not made a
mistake, these conscientious witnesses may continue to
carefully examine each of the other lineup members
before identifying the lineup member to whom their
attention was initially drawn as the offender. In

contrast, the attention of another witness with a rela-
tively impoverished memory may not be drawn to any
specific member of the lineup. Consequently, that wit-
ness may conduct a careful and deliberate examination
of the lineup before making and indicating their identi-
fication decision. In other words, the observed response
latency may be affected by factors other than the
amount of time it took the witness to arrive at a decision
(e.g., their conscientiousness or their confidence in
their ability to make the correct decision).

At present, despite the consistent relationship
between latency and identification accuracy, these
findings do not lead to any practically useful methods
for reliably discriminating correct from incorrect deci-
sions, but the combined use of response latency with
confidence judgments appears to be a potentially
fruitful area of investigation.

Nathan Weber and Neil Brewer
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RETENTION INTERVAL AND

EYEWITNESS MEMORY

Retention interval refers to the amount of time that
elapses between the end of a witness’s encounter with
a perpetrator and any subsequent testing of the wit-
ness’s memory for that encounter. Testing of a witness’s
memory for a perpetrator’s identity is obviously impor-
tant whenever the prosecution seeks to prove that the
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perpetrator and the defendant are indeed the same per-
son. When eyewitness testimony is provided, the trier
of fact must decide whether the testimony is accurate.
Unless the trier of fact believes that human memory
operates with the fidelity of a video camera, he or she
will need to estimate the strength of the witness’s mem-
ory at the time of his or her memory being tested. To
increase the precision of the estimate, the trier of fact
needs three pieces of information: An estimate of the
original strength of the witness’s memory representa-
tion of the perpetrator’s face, the length of the reten-
tion interval, and the nature of the forgetting function.
The forgetting function is the curve that describes the
strength of the memory trace over the course of
the retention interval.

Inasmuch as the trier of fact ordinarily has access
to a relatively precise measure of the length of the
retention interval, with both the time of the incident in
question and the time of the memory test being well
established, the problematic pieces of information are
an estimate of the original strength of the witness’s
representation of the perpetrator and knowledge of the
course of the forgetting function during the retention
interval. Let us first consider what is known about the
nature of the forgetting function. Researchers inter-
ested in how memory for the human face is affected
by the retention interval have conducted several dozen
published studies wherein they have assessed memory
accuracy after two or more different retention inter-
vals. Assessments of the average effect size for the
retention interval (measured in standard score units)
taken across all these published studies have revealed
that, statistically speaking, one can safely conclude
that memory traces of human faces encountered but
once previously will be weaker at longer retention
intervals than at briefer ones. However, simply know-
ing that memory for unfamiliar faces is less accurate
at longer retention intervals does not specify the time
course of the forgetting function. The trier of fact
would like to know just how rapidly memory strength
declines for an unfamiliar face.

Published surveys of the opinions of psychologists
who qualify as experts in the science underlying the
psychology of testimony have shown that more than
80% of them believe that the nature of the forgetting
function for the human face follows the same form as
that of the forgetting function first described by the
early experimental psychologist, Hermann Ebbinghaus,
and reproduced in introductory psychology texts. That
is, the experts believe that the forgetting curve declines
rapidly right after viewing of a perpetrator’s face and

then levels off over time. It turns out that when theoret-
ical forgetting functions are fit to retention interval data
from studies wherein three or more retention intervals
were tested, theoretical functions that fit the data very
well describe a forgetting function that is mathemati-
cally quite similar to that of Ebbinghaus.

Given that there are theoretical forgetting functions
that make relatively accurate predictions regarding the
memory accuracy of the typical witness in a laboratory
or field experiment, memory accuracy at any particular
retention interval, it should not be surprising that one
can “work backward” from the earliest tested retention
interval to make a prediction as to what the original
strength of the witness’s memory representation was.
When this estimate is translated into a proportion cor-
rect measure of accuracy, one then has a reasonable
estimate as to the maximum level of accuracy expected
for the typical witness under the conditions prevailing
in the experiment—or in more realistic situations, to the
extent that conditions are the same as in the experiment
in question. The expectation is that memory accuracy
will only decline from this level at forensically typical
retention intervals. Interestingly, the retention interval
most frequently encountered by the British police has
been reported as 1 month. One theoretical forgetting
function that fits empirical data well makes the predic-
tion that the strength of the memory trace for an unfa-
miliar face at a 1-month retention interval, depending
on a number of factors, would likely be in the range of
40% to 60% of its original memory strength.

Researchers have identified a number of factors
that affect initial memory strength and, therefore, the
amount of strength remaining after any retention
interval. Longer exposures to an unfamiliar face, bet-
ter lighting, and greater facial distinctiveness (as com-
pared with the typical face) have all been shown to
increase initial memory strength. Estimates of witness
memory accuracy when tested with a lineup or photo
spread have also been shown to be a function of how
distinctive (or similar) the unfamiliar target face is rel-
ative to the other faces presented. A high degree of
similarity will produce a lower estimate. Events
occurring during the retention interval can also seri-
ously affect witness memory accuracy. For instance,
exposure to mug shots before the ultimate memory
test, followed by a memory test that includes one of
the faces from the mug shots, increases the probabil-
ity of erroneously selecting the face seen in the mug
shots rather than at the crime scene.

Kenneth Allan Deffenbacher

694———Retention Interval and Eyewitness Memory

R-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 694



See also Expert Psychological Testimony on Eyewitness
Identification; Exposure Time and Eyewitness Memory;
Eyewitness Memory; Mug Shots

Further Readings

Deffenbacher, K. A. (1986). On the memorability of the
human face. In H. D. Ellis, M. A. Jeeves, F. Newcombe, &
A. Young (Eds.), Aspects of face processing (pp. 61–70).
Dordrecht, The Netherlands: Martinus Nijhoff.

Deffenbacher, K. A. (1996). Updating the scientific validity
of three key estimator variables in eyewitness testimony.
In D. Herrmann, C. McEvoy, C. Herzog, P. Hertel, &
M. K. Johnson (Eds.), Basic and applied memory
research: Vol. 1. Theory in context (pp. 421–438).
Mahwah, NJ: Lawrence Erlbaum.

Wixted, J. T., & Ebbesen, E. B. (1991). On the form of
forgetting. Psychological Science, 2, 409–415.

RETURN-TO-WORK EVALUATIONS

A worker may be required to leave the workplace
because of the experience of an extreme stressor on the
job, disability, discipline, or concern about threat. That
same worker may wish to return to the job, raising
questions about whether the worker may effectively
resume functioning. This entry deals with several kinds
of evaluations conducted by forensic psychologists to
determine if a worker is fit to return to the job. The first,
the fitness-for-duty evaluation (FFDE), is a specialized
evaluation that occurs in safety-related or “high-risk”
jobs such as fire fighting, police work, or security. The
second, the return-to-work evaluation (RTE), occurs in
more general situations in which the worker has been
removed from the job because of disability.

Fitness for Duty in
High-Risk Occupations

High-risk occupations, such as police or security work,
have much less tolerance for emotional or behavioral
dysfunction than other positions. In situations in which
the worker’s very life, the lives of others, or the security
of the nation depend on the worker being fully func-
tional, the anxiety disorder or impulse control problem
that would cause some problems in an office job or trade,
effectively disables the worker. This heightened standard
requires that the employer take greater care when mak-
ing decisions about returning the worker to the job.

In high-risk occupations, two kinds of concerns
would prompt an FFDE. The first is when there is a
reason to believe that the worker may pose a signifi-
cant danger to himself or others. Concerns about the
worker’s ability to function safely may arise from a
number of sources, which must usually be directly
observed or derive from credible third-party informa-
tion. For example, a police officer may have demon-
strated poor judgment or impulse control on the job
and used excessive force in detaining or arresting a
suspect. Or a security guard may have failed to inter-
vene when an unidentified individual entered the
secure area of an airport. These behaviors may result
in disciplinary action such as suspension or consider-
ation of permanently removing the officer from duty.

The second concern focuses on whether the worker
may have symptoms of a mental or substance abuse
disorder that would significantly interfere with the
worker’s ability to perform essential job functions. Of
course, this focus is not mutually exclusive from the
first, in that a mental illness or substance abuse prob-
lem may very well underlie a safety-related issue. For
example, a police officer who is dependent on alcohol
may arrive on the job in a hung-over condition, which
would result in impaired alertness and reduced effec-
tiveness in a dangerous situation.

IIAACCPP  GGuuiiddeelliinneess

The International Association of Chiefs of Police
(IACP) Police Psychological Services Section ratified
the Psychological Fitness-for-Duty Evaluation Guide-
lines in 2004. These constitute widely accepted con-
siderations and procedures for these evaluations.
These guidelines lay out the qualifications for exam-
iners and remind the examiner that the client in an
FFDE is the employer, not the employee. In addition,
the guidelines indicate that the evaluator should be
properly qualified and should obtain sufficient back-
ground information concerning the employee’s rele-
vant work history and the issues that raised the
question of fitness for duty. The examiner must obtain
proper informed consent and written authorization to
release the findings from the evaluation to the refer-
ring agency. The guidelines also include recommen-
dations for the elements of the evaluation and the
structure and content of the evaluation report. For pro-
fessionals conducting FFDEs with police officers, the
IACP guidelines are usually the best guidance, and
adherence to them may be required by the referring
agency.
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FFFFDDEE  PPrroocceedduurreess

Prior to the evaluation, the psychologist should
request information concerning the evaluee from the
referral source. Particularly, the referral should
include the officer’s work history, including details
concerning prior incidents of concern. These may not
be exactly like those prompting the evaluation and
should be put into context by balance of the officer’s
personnel file, which may reveal positive aspects of
the worker’s past performance. If the officer has been
in treatment, these records are invaluable and may be
a basis for the psychologist’s later discussions with
the therapist. Medical records are essential as they
may reveal treatment by the officer’s primary care
physician. The incident reports surrounding the inci-
dent or incidents of concern are critical reading. If it
is an officer-involved shooting, the evaluating psy-
chologist should attend to details concerning the
observations of other officers or of the department’s
internal investigation.

The psychologist should also have a clear idea of the
duties of the officer and the skills necessary to perform
those duties. Consultation with the agency’s human
relations department or commanding officer should
help in putting together this listing. If possible, the
duties should be prioritized so that the psychologist
would have an idea of which of the skills to be assessed
are most critical to the performance of the officer’s job.

Although informed consent is necessary for any
forensic evaluation, in the case of an FFDE, thorough
informed consent is essential. In this case, the officer
must understand that the agency is the psychologist’s
client. Although it is commonly the case that forensic
psychologists evaluate individuals who are not their
clients, in this case, the interests of the officer and the
interests of the agency may diverge sharply. The eval-
uation may have one of four outcomes for the officer:
fit for duty; fit for duty with mandatory treatment;
temporarily unfit for duty with mandatory treatment;
or permanently unfit for duty. The officer should be
presented with these four options at the onset of the
evaluation so that he or she fully understands the grav-
ity of the assessment.

The officer should be informed of the parameters
of confidentiality. In most cases, the evaluation report
is closely held within the referring agency. However,
depending on the agency’s policies, it is often the case
that the officer himself or herself may never see the
evaluation report. The informed consent procedure

should include the officer signing a release to allow
the evaluator to release the results of the evaluation to
the referring agency. In some cases in which the offi-
cer’s union is involved, it may be appropriate to for-
ward the written consent and releases of information
to the officer prior to the date of the evaluation so that
the officer may confer with the union representative or
counsel before signing them.

Psychological testing is required for these evalua-
tions. The use of the Minnesota Multiphasic
Personality–2 (MMPI–2) test with workers in high-
risk occupations is well documented in the literature
and provides a basis for comparing the examinee with
other individuals. Some testing services offer specific
scoring and reports for this population. The
Personality Assessment Inventory (PAI) test also has
personnel-oriented report formats. If the issue raised
in the referral has to do with failures of attention and
concentration, a full cognitive battery, including the
Weschsler Adult Intelligence Scale–III test, may be
appropriate. Specialized testing that has been stan-
dardized on populations of police officers, such as the
Hilson or Inwald Scales, may also be appropriate.

A face-to-face interview is essential. This interview
should cover the officer’s family history, school his-
tory, and work history. A legal history, including dri-
ving violations and domestic violence, should be
obtained. A medical history, including any hospitaliza-
tions or broken bones is part of this interview. Mental
health issues, such as prior counseling or psychiatric
hospitalizations, should be covered. Another critical
issue is substance abuse history, focusing most often
on alcohol (as officers are prohibited from using illegal
drugs). Prescription drug use may be an issue, espe-
cially if the FFDE is prompted by a physical injury,
perhaps from an on-duty auto accident or shooting.

Collateral interviews are critical for most forensic
evaluations, but in FFDEs, they are essential. The offi-
cer’s current immediate supervisor should be among
those interviewed. Past supervisors are also important
to determine if the behavioral problems prompting the
evaluation antedated the incident that necessitated the
FFDE. Discussions with the officer’s spouse or a crit-
ical other are also important as this person may pro-
vide additional information about the problems that
led up to the incident. The officer’s past or current
therapists are also important collateral sources and
may provide information concerning the officer’s par-
ticipation in therapy and the degree to which thera-
peutic efforts proved fruitful.
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The evaluation report should include a listing of
the data relied on for the evaluation. The officer’s his-
tory should include information critical to the
agency’s understanding of the officer’s path to the cur-
rent state of affairs, including no more of the officer’s
personal history than necessary to achieve this goal.
The report should include a clear statement of the offi-
cer’s current status, complete with ongoing symptoms
and problems. The officer’s status should be discussed
in light of the critical aspects of the officer’s current
position. For example, if the officer has become para-
noid, it may no longer be appropriate for him or her to
evaluate the performance of subordinates. If the offi-
cer has developed a generalized anxiety disorder, it
may be inappropriate for the officer to serve “on the
street,” where critical minute-to-minute decisions
must be made.

A clear statement of the officer’s fitness for duty
status in light of the four alternatives listed above is
essential. This should be followed with recommenda-
tions for the next step in the process. If the recommen-
dations include modified duty, the nature and extent of
the job modifications should be outlined. If the recom-
mendations include counseling, the kind and duration
of that treatment should be specified. If the recom-
mendation is that the officer is unfit for duty, the report
should include a discussion of how the departure from
duty should be accomplished. In particular circum-
stances in which the officer is a danger to himself or
others, the report should include procedures to mini-
mize the probability of harm to either the officer or
others. This may include a recommendation for an
extended period of medical leave while the officer
receives both treatment and a paycheck. Such periods
allow for the “cooling down” of the officer’s condition
to reduce the probability of a dangerous outcome.

As has been noted in one of the recommended
readings, particular attention should be paid to situa-
tions of officer-involved shootings. Both shooting
another person or witnessing the shooting of a fellow
officer are rated as being among the most traumatic
experiences that an officer may have while on duty. As
in other cases of trauma, the range of responses of
affected individuals varies widely. A good under-
standing of posttraumatic stress disorder and its par-
ticular manifestations among workers in high-risk
occupations is necessary so as not to unduly burden an
officer who is doing well with months of treatment or
of allowing an officer who is brittle but “looking
good” to return to work prematurely.

Return-to-Work Evaluations

Although most FFDEs are RTEs, not all RTEs involve
workers in high-risk occupations. In almost any work
setting, a worker may develop a mental illness or sub-
stance abuse problem that results in temporary disabil-
ity. In many cases, it makes sense for the employer to get
the employee back to work as soon as possible. If the
position requires extensive training or if the employee is
a long-time incumbent in the position, the employer has
a significant financial investment in the employee.
Likewise, the employee has an investment in the job and
the relationships and income that come from it.

RTEs are carried out very much in the same way as
FFDEs. The psychologist must have an understanding
of the worker’s duties and work setting. A clear history
of the events that led up to the worker leaving the work-
place must be developed, both from the employer’s per-
spective and from the history of the worker. Informed
consent is also essential in this setting, including the
worker knowing whether a copy of the report will be
made available. Testing may be used as appropriate,
although for most other occupations specialized test
reports are usually not available. The report should
include the same elements, with a well-developed rec-
ommendation section.

RTEs may often be conducted with individuals with
chronic illnesses, such as a major depressive disorder or a
substance dependence disorder, which would eliminate a
security or police officer from consideration for employ-
ment. Because of considerations of the Americans with
Disabilities Act, employers may be required to provide
reasonable accommodation for these chronic conditions.
An RTE may be part of this process and may include rec-
ommendations for specific accommodations for the
worker to be able to function in the workplace.

Conclusion

Both FFDEs and RTEs assess the worker’s fit with the
job duties and job setting. In the case of workers in
high-risk occupations, the FFDE often occurs at a crit-
ical juncture in the officer’s career. For the RTE, this
may also be the case, but it may also occur in situa-
tions with more chronic illnesses or recurring prob-
lems than would be tolerated in high-risk jobs.

The psychologist should be aware that the ramifi-
cations of an FFDE are serious. An officer who has
demonstrated a history of problems on the job is going
to be returned to duty, a situation that may place not
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only the officer but his or her fellow officers and
members of the public in danger. This makes essential
the performance of these evaluations within the high-
est professional standards.

William E. Foote

See also Americans with Disabilities Act (ADA)

Further Readings

Borum, R., Super, J., & Rand, M. (2003). Forensic
assessment for high-risk occupations. In A. M. Goldstein
(Ed.), Handbook of psychology: Vol. 11. Forensic
psychology (pp. 133–147). Hoboken, NJ: Wiley.

Foote, W. E. (2003). Forensic evaluation in Americans with
Disabilities Act cases. In A. D. Goldstein & I. B. Weiner
(Eds.), Comprehensive handbook of forensic psychology:
Vol. 11. Forensic psychology. New York: Wiley.

IACP Police Psychological Services Section. (2004).
Psychological fitness-for-duty evaluation guidelines. Los
Angeles: Author. Retrieved April 15, 2007, from
http://www.theiacp.org/div_sec_com/sections/
PsychologicalFitnessforDutyEvaluation.pdf

RISK ASSESSMENT APPROACHES

Violence risk assessment is relevant to the field of law
and psychology because it occurs at numerous junc-
tures in the legal system, and it is one of the key areas
of research and clinical practice in forensic psychol-
ogy. This entry reviews two primary approaches to risk
assessment: unstructured and structured. The former
approach, sometimes also called clinical prediction or
judgment, imposes no rules on the decision-making
process, whereas the latter approach does. Two pri-
mary approaches to structured risk assessment include
(1) actuarial and (2) structured professional judgment
(SPJ). Although both structured approaches impose
rules in terms of which risk factors are considered and
defined, actuarial risk assessment uses an algorithm to
combine risk factors into a final decision, whereas SPJ
does not. This entry will describe these approaches,
along with their attendant strengths and weaknesses.

The Relevance and
Context of Risk Assessment

Risk assessment informs decisions about future vio-
lence. In numerous legal and clinical practice areas,

such decisions are required by statute, professional
ethics, or common law. For instance, in most jurisdic-
tions, a person must pose, inter alia, a risk of harm to
others (or to self) to be involuntarily civilly committed.
The release of prisoners from institutional to community
placement is typically contingent on whether they con-
stitute an undue risk to public safety. Risk assessment is
the basis for decision making in these situations.
Depending on jurisdiction in the United States, psychol-
ogists and other mental health professionals have com-
mon law and ethical duties to protect third parties from
the violence posed by their patients. Correspondingly,
risk assessment is used to determine whether a sexual
offender will be subjected to postsentence involuntary
commitment under sexual predator laws. Analogous
“indeterminate sentencing” provisions exist in non-U.S.
jurisdictions as well, for example, Canada and the
United Kingdom. As such, risk assessment plays a piv-
otal role in balancing public safety with constitutionally
protected rights and freedoms such as liberty.

Approaches to Risk Assessment

Contemporary approaches to risk assessment have
been heavily influenced by Paul Meehl’s distinction
between actuarial and clinical prediction. The former
refers to decision-making procedures that involve the
formal combination of variables or pieces of infor-
mation, by way of equations or other algorithmic
processes, to reach a decision. The latter is defined by
a lack of such rules. In contemporary risk assessment,
approaches may be generally classified as structured
and unstructured. As described below, unstructured
risk assessment is, in essence, the clinical prediction to
which Paul Meehl referred. Structured risk assessment
includes actuarial prediction as well as a more recent
approach termed structured professional judgment.

UUnnssttrruuccttuurreedd  RRiisskk  AAsssseessssmmeenntt

Conventionally, unstructured clinical judgment is the
most common approach to appraising an individual’s
risk for violence. By definition, it is based primarily on
professional opinion, intuition, and clinical experience.
Assessors have absolute discretion in terms of selecting
risk factors to consider, how to conceptualize them, how
to synthesize case material, and how to interpret this
information to render decisions. As such, this method is
inherently informal and subjective. Although clinical
judgment is a routine and necessary component within
many clinical decision-making contexts, the defining

698———Risk Assessment Approaches

R-Cutler (Encyc)-45463.qxd  11/18/2007  12:43 PM  Page 698



feature of clinical judgment in terms of prediction is the
lack of rules to integrate case information. Although this
permits flexibility, ostensible widespread applicability,
and relevance to the individual patient, there are numer-
ous problems with this approach.

First, because of the lack of rules, critics contend that
the technique generally lacks consistency because inde-
pendent clinicians may focus on dissimilar sources of
information and subsequently form disparate conclu-
sions (low interrater reliability). Second, clinicians may
or may not attend to variables that actually relate to vio-
lent behavior (low content validity). Third, either failing
to attend to important risk factors, attending to irrelevant
variables, or giving improper weight to risk factors, will
inevitably decrease the accuracy of decisions (low pre-
dictive validity). Fourth, detractors argue that unaided
clinical decision making precludes transparency of deci-
sion making, which is essential in a legal forum (low
legal helpfulness). Other factors leading to low (or at
least inconsistent) accuracy include susceptibility to
decisional biases and heuristics, failure to consider base
rate information, failure to integrate situational informa-
tion, and a lack of specificity about the criterion variable.
Research bears these weaknesses out: The accuracy of
unstructured risk assessment has been shown (a) to vary
considerably across different clinicians and (b) though
predictive of violence, to be less strongly related to vio-
lence than more systematic approaches.

SSttrruuccttuurreedd  RRiisskk  AAsssseessssmmeenntt

In response to the shortcomings of the unstructured
clinical approach and the disquieting implications these
held for important legal decisions, researchers started to
investigate structured approaches. Contemporary struc-
tured risk assessment approaches share common fea-
tures such as (a) inclusion of a fixed set of risk factors,
(b) operational definitions of risk factors, (c) scoring or
coding procedures for risk factors, and (d) direction for
how to integrate risk factors to reach a final decision
about risk. As described below, however, there are
important differences between the two primary
approaches to structured risk assessment.

Actuarial Prediction

The first structured approach that was investigated
was actuarial prediction. Technically, a prediction
approach is said to be actuarial when it uses formal
rules to combine variables or risk factors to make a
decision. This process, therefore, involves the formal

application of a predetermined set of explicit and for-
mulaic decision rules to make a decision about the
likelihood of violence. The actuarial approach has
been described as algorithmic, mechanical, well spec-
ified, and completely reproducible. An associated,
though not defining, feature of actuarial prediction is
the use of empirical item selection; that is, the vari-
ables that comprise risk factors on an actuarial risk
assessment measure are often selected because they
demonstrated statistical associations with violence in
one (or, more rarely, two or more) specific construc-
tion or calibration sample. Another associated feature
of actuarial prediction is that the risk factors that are
derived empirically are typically weighted according
to the strength of association with violence observed
in the construction sample(s).

The primary argument in support of actuarial pre-
diction techniques is that they facilitate interrater
reliability and predictive validity, especially in com-
parison with unstructured approaches. Because actu-
arial procedures use explicit rules for combining risk
factors, they yield the same decision regardless of
who uses them (high interrater reliability), and given
the presence of the same risk factors across cases, they
yield the same outcome. Furthermore, they are trans-
parent (reviewable and accountable). Many actuarial
prediction techniques are statistically optimized
because they weigh variables according to their rela-
tionship with violence. Hence, at least in the samples
in which they were developed, they tend to have high
predictive validity in comparison with unstructured
approaches.

There is general agreement that the actuarial
approach to risk assessment yields higher predictive
accuracy than does the unstructured approach when
the two are compared for group-based (nomothetic) pre-
dictions within the same sample. Perhaps the best evi-
dence of this stems from a meta-analysis of 136 studies
conducted by William Grove and colleagues that
directly compared actuarial prediction with unstructured
clinical prediction. Actuarial prediction was more accu-
rate than clinical prediction in approximately one-third
to half of the studies. In approximately half the studies,
there was no difference in predictive accuracy. In a small
minority of studies, unstructured clinical prediction was
more accurate. On average, actuarial prediction was
more accurate than clinical prediction by an approxi-
mately 10% increase in hit rate.

Despite the important advantages of enhanced inter-
rater reliability and predictive validity that actuarial
prediction possesses, commentators have noted several
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weaknesses. Perhaps most important, the predictive
properties of actuarial models tend to be optimized
within the sample of development, with no guarantee
that these properties will apply to novel settings or sam-
ples (generalizability). For this reason, the precise
numerical probability estimates, or bright-line classifi-
cation cut scores, that tend to be used in actuarial pre-
diction are in crucial need of cross-validation and
replication prior to use.

Second, some actuarial techniques may have lim-
ited clinical applicability, in that decision makers may
be concerned about violence in a context (e.g., immi-
nent violence) that is incongruent with existing actu-
arial protocols constructed with a specific set of
conditions (e.g., a long-term follow-up period). Third,
actuarial approaches tend to ignore low base rate fac-
tors that failed to enter nomothetically derived statis-
tical equations because of their rarity or their
case-specific nature, even if they may be important
in individual cases. Under the strictest actuarial
approaches, any extraneous information not contained
on the instrument cannot be considered. Fourth, some
actuarial models have been criticized for not being
helpful in terms of risk management, treatment, or
risk reduction more broadly because they tend to
focus on static risk factors as opposed to dynamic
(changeable) risk factors that may be better suited to
treatment efforts.

Structured Professional Judgment

To contend with these weaknesses, a more recently
developed risk assessment approach, termed structured
professional judgment, has been forwarded. Like most
actuarial approaches, the SPJ approach specifies a
fixed set of operationally defined risk factors with
explicit coding procedures. The purpose of this struc-
ture is to facilitate both interrater reliability and com-
prehensive domain coverage, or content validity. It has
three primary differences compared with most actuar-
ial approaches. First, SPJ approaches use logical or
rational item selection as opposed to empirical item
selection procedures to select risk factors. This process
involves extensive consultation of the scientific and
professional literature to select risk factors with broad
support across contexts. In theory, this approach fos-
ters generalizability as well as comprehensiveness of
the set of risk factors.

Second, SPJ approaches do not require algorithmic
combinations of risk factors to derive risk esti-
mates, and hence they are not actuarial. There are four

primary reasons why SPJ approaches do not adopt
algorithmic item combinatory procedures. (1) Such
procedures are susceptible to degradation of predic-
tive accuracy across contexts, meaning that a cutoff
score in one sample cannot be assumed to apply to
another context. (2) While combination rules promote
consistency, they may do so at the expense of individ-
ual relevance; that is, certain risk factors will be more
relevant for one person’s violent risk than for
another’s risk, and a risk assessment process should
be able to account for this differential individual rele-
vance. (3) Decisions based on fixed algorithmic pro-
cedures presume that the future is fixed as well; if
circumstances change, the actuarial estimate may be
invalid. (4) There may be cases with only a few risk
factors present, but their salience compels a conclu-
sion of high risk.

SPJ approaches attempt to optimize the relevance
of nomothetically derived risk factors to the individual—
which, whether for legal or clinical purposes, is the
level of decision making. Final decisions of low, mod-
erate, or high risk are formed by decision makers after
consideration of the number and relevance of risk fac-
tors present in the case and the intensity and urgency
of any necessary intervention or management strate-
gies to mitigate risk. The SPJ model does not provide
estimated numerical probability levels of future vio-
lence for the individual case, because it is assumed
that it is not actually possible to do so given the prob-
lems with lack of stability of such procedures, as
reviewed above. Furthermore, actuarially derived
numerical probability estimates are group-based esti-
mates (i.e., 53 of 100 persons in X risk group were
violent); their applicability to what an individual who
was not in this group might do in future is tenuous.

Critics of the SPJ approach have argued that it low-
ers reliability and validity through the allowance of dis-
cretion at the variable integration phase of decision
making. Though this is a controversial aspect of SPJ,
research to date suggests that the reliability and predic-
tive validity of the SPJ approach are at least compara-
ble with the reliability and predictive validity of the
actuarial approach—and in some studies, exceed them.

Researchers continue to study the strengths and
limits of both actuarial and SPJ approaches to risk
assessment. Both have promise, and both have limita-
tions. The field would benefit from research on how to
increase individual relevance, treatment relevance,
and cross-validated generalizability of actuarial pro-
cedures. In terms of SPJ research, questions in need of
research include whether additional structure can be
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added to the final decision without introducing the
problems associated with actuarial decision making.

Jennifer A. A. Lavoie
and Kevin S. Douglas

See also Classification of Violence Risk (COVR); Danger
Assessment Instrument (DA); HCR–20 for Violence Risk
Assessment; Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Risk-Sophistication-Treatment
Inventory (RSTI); Sex Offender Needs Assessment Rating
(SONAR); Sex Offender Risk Appraisal Guide (SORAG);
Sexual Violence Risk–20 (SVR–20); Short-Term
Assessment of Risk and Treatability (START); STATIC–99
and STATIC–2002 Instruments; Structured Assessment of
Violence Risk in Youth (SAVRY); Violence Risk Appraisal
Guide (VRAG)
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RISK-SOPHISTICATION-TREATMENT

INVENTORY (RSTI)

The Risk-Sophistication-Treatment Inventory (RSTI)
is a semistructured interview and rating scale that is
designed to help clinicians assess Risk for Danger-
ousness, Sophistication-Maturity, and Treatment
Amenability as well as treatment needs. The RSTI
demonstrates reliability and validity and can assist
mental health professionals with the assessment and
development of treatment plans for juveniles in foren-
sic settings.

Description

Each of the three scales (Risk for Dangerousness,
Sophistication-Maturity, and Treatment Amenability)

of the RSTI contains 15 items that represent both static
and dynamic factors. Additionally, each scale of the
RSTI consists of three clusters, thus providing psycho-
logical information on nine subconcepts. Specifically,
the Risk for Dangerousness Scale consists of Violent
and Aggressive Tendencies, Planned and Extensive
Criminality, and Psychopathic Features clusters. The
Maturity Scale is composed of Autonomy, Cognitive
Capacities, and Emotional Maturity clusters and allows
for the assessment of whether youths are using their
maturity prosocially or antisocially. The Treatment
Amenability Scale consists of the Psychopathology—
Degree and Type, Responsibility and Motivation to
Change, and Consideration and Tolerance of Others
clusters. These clusters are dynamic, although some
types of psychopathology might be more difficult to
treat than others.

The RSTI materials include the Professional Manual,
the Semi-Structured Interview Booklet, and the Rating
Form and are available from Psychological Assessment
Resources. The professional manual describes the relia-
bility and validity of the instrument and includes case
studies that provide examples of appropriate scoring and
interpretation of the results. The interview booklet pro-
vides guidance for obtaining background, clinical, and
historical information and a sample of the juvenile’s
behavioral and psychological functioning. Optional
probes are provided throughout the interview to garner
further information if needed. The rating form enables
the clinician to score the items by reviewing and syn-
thesizing information from collateral sources. Each item
is rated on a 3-point scale reflecting the extent to which
the individual demonstrates the specific characteristic
(0 = absence of the characteristic/ability, 1 = subclinical/
moderate, 2 = presence of the characteristic/ability).

Development

The RSTI was developed according to conventional
scale construction procedures and involved three pri-
mary steps. First, item generation entailed an exten-
sive search for items in case law and psychological
literature. Descriptions of juveniles and their families
were drawn from relevant statutes pertaining to trans-
fer criteria, appellate cases (both successful and
unsuccessful), and research (both psychological
studies and law reviews) related to the primary con-
structs and transfer decisions.

The second step involved two separate prototypi-
cal analyses. Clinical child and adolescent psychol-
ogists were asked to rate the items they considered to
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be central to Dangerousness, Sophistication-Maturity,
and Treatment Amenability. Forensic diplomates were
asked to provide ratings of juveniles they had evaluated
who had subsequently been transferred to adult crimi-
nal courts. Next, National Council of Juvenile and
Family Court judges were asked to rate core character-
istics for the three loosely defined concepts. Prototypi-
cal items for each of the constructs aligned across
the raters, indicating that there was general agreement
regarding the central components of Risk for Danger-
ousness, Sophistication-Maturity, and Treatment
Amenability.

Structure of the RSTI

Exploratory and confirmatory factor analytic (CFA)
procedures were used to examine the structure of the
prototypical ratings. CFA results formed the basis for
the development of the RSTI scales. Assignment of
items to scales relied heavily on consideration of pro-
totypical ratings and factor structures. Items with low
prototypical ratings were not included on scales, even
though they might have loaded on a factor. For exam-
ple, reckless and hyperactive characteristics were
loaded on the dangerousness factor but were excluded
because they received low prototypical ratings and
produced inadequate model-fit indices in the CFA.

Internal Consistency
and Reliability

Alpha coefficients for the three RSTI factors range
from .78 to .83. Intraclass correlations for the RSTI
scales range from .74 to .94, indicating good interrater
reliability across types of raters and scoring methods.
Comparing interview-based RSTI ratings between
clinicians and trained graduate student raters resulted
in slightly higher reliability, ranging from .81 to .94,
indicating that interviews may increase the reliability
of ratings.

Validity

Several studies have reported evidence for the RSTI’s
concurrent validity using other measures of psycho-
logical constructs to which the RSTI constructs
should be related. The RSTI Risk for Dangerousness
Scale correlated positively with Conduct Disorder,
Violent Conduct Disorder, Psychopathic Traits, and
both Reactive and Total Aggression. The Treatment
Amenability Scale was associated with older ages of

onset of conduct disorder and negatively associated
with conduct disorder symptoms.

Criterion validity of the Treatment Amenability
Scale was examined by testing the association between
file-based RSTI ratings and later treatment compliance
and other criteria among male juveniles at a juvenile
treatment center. The scale was associated with positive
interactions with staff and maintenance of appropriate
boundaries, both of which are important to the thera-
peutic relationship. The Dangerousness Scale was neg-
atively associated with maintenance of appropriate
boundaries, and the Maturity Scale was associated with
excellent classroom behavior. Criterion validity was
assessed in two studies of retrospective outcomes
among youths facing transfer to adult court. Relative to
youths not transferred to adult court, transferred youths
received, on average, significantly higher dangerous-
ness and maturity scores and lower treatment scores.

Application

The RSTI manual is available from Psychological
Assessment Resources. The RSTI is copyrighted and
can be purchased as a kit, which includes a manual, 25
structured interview booklets, and 25 rating scales.
Mental health professionals with experience in juvenile
justice settings can administer the RSTI. The RSTI can
be administered in court evaluation units, detention cen-
ters, and by consulting clinicians in outpatient settings.
The RSTI can be used in evaluations related to recom-
mendations for general disposition decisions, commit-
ment and transfer to adult court and reverse transfer
hearings, treatment recommendations, and most impor-
tant, development of individualized treatment plans.

Randall T. Salekin

See also Juvenile Offenders; Juvenile Offenders, Risk
Factors; Risk Assessment Approaches
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ROGERS CRIMINAL RESPONSIBILITY

ASSESSMENT SCALES (R–CRAS)

The Rogers Criminal Responsibility Assessment Scales
(R–CRAS) is a structured decision model for quantify-
ing relevant psychological variables that are salient for
the retrospective evaluation of insanity. The R–CRAS
was validated to address specifically the American Law
Institute (ALI) insanity standard that requires an assess-
ment of a defendant’s cognitive and volitional impair-
ment at the time of the alleged offense. In addition to the
ALI standard, the R–CRAS provides clinical data rele-
vant to the M’Naghten insanity standard and the
Michigan-based guilty but mentally ill (GBMI) standard.

The R–CRAS decision process combines an
appraisal of general diagnostic categories with an
assessment of cognitive and behavioral (i.e., volitional)
abilities at the time of the offense. Three rationally con-
structed scales evaluate diagnostic issues: (1) Patient
Reliability, which includes malingering or involuntary
interference with accurate recall; (2) Organicity, which
addresses the likely effects of brain damage or mental
retardation; and (3) Psychiatric Disorders, which exam-
ines the effects of key Axis I symptoms. Two scales
address legally relevant impairment: (1) Cognitive
Control, which evaluates impairment in verbal abilities,
awareness of the criminal behavior, and capacity for
planning; and (2) Behavioral Control, which considers
level and focus of criminal activity, as well as the defen-
dant’s capacity to control criminal behavior and engage
in responsible behavior. Finally, the GBMI items
address general domains of impairment that are not spe-
cific to criminal behavior.

Description and Development

The R–CRAS was developed by a study group of five
experienced forensic psychologists and psychiatrists
who reached consensual agreement for the inclusion of
core psychological and situational variables relevant to
insanity. This operationalization of the ALI standard
requires forensic experts to make a series of profes-
sional judgments based on anchored ratings. These rat-
ings provided descriptions of impairment for each

level that typically ranged from “none” and “slight” to
“moderate,” “severe,” and sometimes “extreme.”

The primary standardization sample was drawn
from two well-established outpatient forensic centers:
the Isaac Ray Center in Chicago and the Court
Diagnostic and Treatment Center in Toledo. Using
eight forensic psychologists and eight forensic psy-
chiatrists, R–CRAS data were collected on a total of
157 insanity evaluations with test-retest reliability on
76 cases. A secondary sample of 103 insanity referrals
was collected from two inpatient and two outpatient
forensic facilities.

Reliability

The reliability of the R–CRAS is challenging to estab-
lish, given the retrospective nature of insanity evalua-
tions. As a rigorous test of its reliability, the R–CRAS
was administered by independent evaluators on sepa-
rate occasions with an average interval of 2.7 weeks.
For individual variables, the mean reliability coeffi-
cient was .58, which is very acceptable given the rig-
orousness of the retrospective test-retest design.

One critical issue is the reliability of the ALI deci-
sion model to demonstrate the reproducibility of
R–CRAS decision variables by independent experts at
separate times. Average agreement between experts
was very high with values ranging from 85% to 100%
(M = 91%). Kappa coefficients were generally excel-
lent with an average of .81. Because kappas are
affected by low base rates, the kappa for malingering
was modest (.48) despite the high level of agreement
(85%). For the final decision regarding insanity, the
agreement between independent experts was almost
perfect (97%; k = .94).

Validity

The R–CRAS used Loevinger’s model of construct val-
idation, which is conceptualized in terms of substantive,
structural, and external validities. The development of
the R–CRAS addressed substantive validity in its selec-
tion and operationalization of key variables relevant to
insanity. The structural validity used a formulation of
insanity that could be tested as a series of hypotheses. In
comparison with sane defendants, clinically evaluated
insane defendants would manifest (a) a relative absence
of malingering, (b) greater psychological impairment
(i.e., organicity and mental disorders), and (c) greater
impairment (i.e., cognitive and volitional). Marked dif-
ferences were observed in the predicted direction. For
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example, very large effect sizes were found for the role
of hallucinations (Cohen’s d = 1.80) and delusions
(Cohen’s d = 3.15) in criminal behavior. Discriminant
analyses were also used to demonstrate differentiating
patterns between sane and insane defendants on calibra-
tion and cross-validation samples. As evidence of exter-
nal validity, R–CRAS decisions were compared with
legal outcomes. The primary samples yielded high con-
cordance rates that were nearly identical—88.5% for the
Isaac Ray Center and 88.1% for the Court Diagnostic
and Treatment Center.

Forensic Applications

The R–CRAS is the only well-validated decision
model for the assessment of criminal responsibility.
Its model requires forensic psychologists and psychi-
atrists to quantify key variables related to the severity
of Axis I symptoms and elements of criminal behav-
ior. This model appears to be generalizable to defen-
dants with different sociodemographic (e.g., gender,
race, age, and education), criminal (e.g., prior arrests
and delinquency), and clinical (e.g., prior diagnoses
and hospitalizations) variables.

Forensic psychologists may prefer to use the
R–CRAS for insanity evaluations as a structured guide
rather than a formal test. This use appears warranted,

especially in jurisdictions that do not use the ALI insan-
ity standard. For GBMI consultations, the Michigan-
based R–CRAS criteria are used in many jurisdictions.
However, forensic clinicians should carefully check its
relevance to their particular jurisdiction. Finally,
experts are likely to be divided on whether to render
conclusory opinions with insanity cases. Forensic psy-
chologists avoiding conclusory opinions should use the
final decision point for sanity as simply advisory and
not document it in their forensic reports.

Richard Rogers

See also Criminal Responsibility, Assessment of; Criminal
Responsibility, Defenses and Standards; Forensic
Assessment; Insanity Defense, Juries and
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SCIENTIFIC JURY SELECTION

Scientific jury selection (SJS) is the use of a survey to
decide which jurors to favor in a trial. Prior to the
1970s, jury selection was done by attorneys based on
their hunches. The new quantitative method was wel-
comed enthusiastically by trial attorneys. Social scien-
tists were more reserved. SJS led to the employment of
social scientists as trial consultants. This entry
describes traditional jury selection as conducted by
attorneys, reviews the origin of SJS, presents an exam-
ple of a 2003 survey used in Florida to implement SJS,
and examines evidence on the utility of SJS.

Voir dire is the process at the beginning of a trial
when prospective jurors, called venirepersons, are
examined verbally to determine their fitness for service
as jurors in a particular trial. An unlimited number of
venirepersons can be excused for cause—that is, found
unfit by the trial judge for reasons of incompetence or
prejudice. Venirepersons are also excused peremptorily,
that is, by the attorneys without stated reason. The rules
for using peremptory excusals vary by jurisdiction and
preferences of trial judges. Judges differ widely in the
questions they ask or allow the attorneys to ask. Some
judges allow venirepersons to complete trial-specific
questionnaires constructed by the attorneys. The infor-
mation about venirepersons available to the attorneys
varies greatly, given the court’s voir dire practice.
Nevertheless, in U.S. courts, the parties (prosecution,
plaintiff, and defendant) have a right to a certain num-
ber of peremptory excusals. These peremptory excusals
are determined and used during the jury selection
process.

Traditional Attorney-Conducted
Jury Selection

How do attorneys evaluate venirepersons and decide
whom to favor or oppose? Lawyers are sometimes
influenced by the published preferences of famous
colleagues—the idols of the tribe. These famous trial
lawyers have published preferences mainly based on
ethnic, religious, gender, and occupational stereotypes
that may often conflict with each other. These stereo-
types were formed long ago and have no application
to modern jurors or cases. Many attorneys hold other
stereotypes that may have some limited value, for
example, that nurses are unsympathetic to pain and
suffering or that people who use newspaper coupons
give stingy monetary awards. In addition, a trial attor-
ney’s experience with a particular type of juror may
result in prejudice for or against such jurors in future
trials. Attorneys also evaluate venirepersons on the
basis of “vibes”—their impression of the venireper-
son’s nonverbal behavior and deportment. Generally,
the attorney has a limited profile of good and bad
jurors derived from advice from other attorneys, prej-
udices, speculation, and experience.

Origin of Scientific Jury Selection

In the 1972 Harrisburg Seven trial of Vietnam War
resisters, Jay Schulman and colleagues decided to eval-
uate venirepersons on the basis of a survey. Schulman
surveyed 840 respondents in the trial venue, recording
diverse attitudes possibly related to juror view of war
resisters. Respondents indicated what they thought of
various antiwar activities, which historical figures they

S
S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 705



admired, their level of trust in government and the
establishment, and many demographic features such as
age, sex, education, occupation, media preference, and
residence. Demographic variables were then statisti-
cally correlated with attitudes suggesting support for
the government and the Vietnam War. Schulman
reported that respondent sex, education, religion, and
media preference distinguished “good” from “bad”
jurors. In principle, jurors at the trial who had features
that were bad (male, better educated, Protestant,
attended to local media) would be excused perempto-
rily. Despite the apparently scientific approach, it is
clear from Schulman’s article that the Harrisburg Seven
jury was chosen by a mishmash of survey findings and
old-fashioned practice (including informant informa-
tion on certain venirepersons; speculation about how a
given juror was likely to relate to other jurors; specula-
tion on racism; and deliberation among the multiple
lawyers, social scientists, and defendants about the
desirability of prospective jurors).

If it is unclear how SJS was employed in the
Harrisburg Seven trial, it was abundantly clear to the
litigation profession that a promising new tool was
available to assist in jury selection. While Schulman’s
academic colleagues continued pro bono work on
political trials, some of his followers formed the
National Jury Project in 1975. In 1979, in the wake of
success in the MCI/ATT antitrust case, Donald Vinson
founded Litigation Sciences. In 1987, he founded
Decision Quest, which was employed by prosecutor
Marcia Clark in the 1995 trial of O. J. Simpson. Today,
trial consultation is a billion-dollar enterprise, with
practitioners in all metropolitan areas.

An SJS Survey

The following survey was conducted in 2003 in prepa-
ration for a trial with charges of vehicular homicide
while driving under the influence of alcohol, a felony
punishable by as much as 50 years in a Florida state
prison. The sample in this SJS survey consisted of 211
Miami-Dade county residents whose sex, age, family
income, marital status, education, and race/ethnicity
closely paralleled those of registered voters, from
among whom state court venirepersons are subpoe-
naed. These people’s responses should be similar to
those of people who show up for duty at this trial.

The survey begins with the case summary, a one-
page description of the most essential features of the
case, to wit, that an elderly lady was hit and killed by a
speeding BMW. The driver failed to stop. A witness

with a cell phone described the driver as a black or dark-
skinned male. A police BOLO (be on the outlook for)
broadcast this description. The police found the aban-
doned, damaged car within 20 minutes at a distance of
1.5 miles from the accident. About 1 hour after the acci-
dent, the police went to the apartment of the registered
owner of the car, who lived 8 miles away. He was a
light-skinned White man who was wearing his bathrobe.
He had been in bed and in the shower and appeared
intoxicated. There were glass shards in his robe and in
the shower. He admitted having been out drinking all
night at two gay bars. He claimed his car was parked
below in the garage. When it was not found there, he
agreed with the police that it must have been stolen. He
was interrogated at the police station and continued to
deny guilt. He claimed to have blacked out in a bar and
to be unable to remember anything thereafter. His blood
alcohol level 4 hours after the accident was 0.17, far
above the legal limit. At that point he was arrested. The
summary concludes with a statement of a defendant’s
right to be presumed innocent and stresses that the entire
burden of proving guilt rests with the prosecution.

The summary is followed by a 9-point verdict scale
asking the respondent to indicate the likelihood of
guilt based on what he or she knows. This verdict
scale is repeated after each separate additional fact
introduced in the second section. A final verdict scale
comes after the respondent has heard the case sum-
mary and all eight additional facts. This is the most
important measure of the verdict.

The second section of the survey records the
respondent’s verdict after hearing specific critical
facts. These verdicts determine trial themes and are
the most important information in an SJS survey. They
tell the attorney which facts fly and which crash, what
to leave in the argument at a trial, and what to leave
out. It is no simple matter to know which evidence and
which themes to emphasize in a trial.

Recall that respondents indicated verdicts after hear-
ing eight specific bits of evidence or argument. In terms
of the prosecution’s case, respondents did not increase
their guilt ratings on the basis of evidence stressing that
the defendant’s car was involved or that he was out
drinking all night without an alibi. However, evidence
that the glass spray pattern in the damaged auto proved
that no one other than a driver was in the car at the time
of the accident resulted in a sharp increase in guilt rat-
ings. These findings identify the critical defense prob-
lem that must be successfully addressed.

Two defense themes proved most helpful. First, the
police BOLO identified the driver as a dark-skinned
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male. Second, sloppy police work such as failing to
fingerprint the steering wheel led to lower guilt rat-
ings. The defense was on notice to focus on these
points and ignore certain other evidence such as a
doctor’s testimony that the defendant had no memory
of postblackout events under hypnosis.

The third section of the survey consists of open-
ended items answered in the respondent’s own words.
Respondents are asked for the best reasons for convict-
ing and acquitting, and for any suggestions they might
have. The responses confirmed that the best reasons for
acquittal were the legal ground rules favoring the defen-
dant, sloppy police work, and the BOLO. Responses to
free-response questions often produce useful articula-
tions. These can be used to make a point in argument.

The fourth section consists of opinion items.
Respondents used rating scales to indicate their opin-
ions about alcohol and driving, sloppy police work,
eyewitness accuracy, and conventionality. The results
indicated that opinions about convicting when the
police work has been sloppy, not convicting on strong
suspicion but only on proof, and concern about irre-
sponsibility and sexual immorality predicted the ver-
dict. The defense would focus on these opinions in
voir dire.

Experience has shown that demographic predictors
emphasized in the original SJS research are usually
less predictive of the verdict than are experiences
and/or opinions. Nevertheless, as in the current case,
they are sometimes predictive. This is extremely help-
ful when court procedure limits voir dire as in the fed-
eral courts. The current study indicates Cuban Whites
reach verdicts similar to those of married jurors, jurors
with lower incomes and less education, male jurors,
and jurors who never drink even moderate amounts of
alcohol when driving. These characteristics are asso-
ciated with conviction.

In the current case, the survey has distinguished
critical and less significant evidential issues. Nine
opinion and demographic predictors have been identi-
fied. In juror selection, venirepersons with more of
these features will be favored for defense peremptory
excusals.

The disposition of this case is instructive in evaluat-
ing the utility of SJS. Preparation for jury selection is
only one aspect of trial outcome and usually far from
the most important. In this case, as noted, the defense
knew from the survey that the police BOLO indicating
that the driver was a dark-skinned male was crucial to
introducing doubt that the fair-skinned defendant was
driving the car. The prosecution argued that the BOLO

was in error because the eyewitness in fact told the
police that it was the car that was black. Unfortunately
for the defense, the judge disallowed mention of the
BOLO. Faced with 50 years in prison if convicted, the
defendant agreed to plead guilty and serve 12 years in
prison. In this case, SJS succeeded in identifying crucial
evidence and juror features predictive of the verdict.

Utility of SJS

Informed opinion differs, but most academic review-
ers are skeptical that SJS improves attorney-conducted
jury selection. Eight traditional published studies of
the statistical utility of SJS indicate that on average
only 11% of the factors that determine a juror’s ver-
dict are explained by SJS opinion and demographic
predictors. This is, however, better than it may sound
as it suggests an improvement of 17% in the accurate
prediction of a venireperson’s verdict. If, for the sake
of argument, we assume that attorney jury selection is
no better than guesswork—50% accurate (it is
unknown but probably better on average)—then SJS
improves this to 67% accurate prediction. Eleven
(nine unpublished) additional SJS studies at Florida
International University in recent years suggest that
verdict prediction accuracy can be further improved
(up to 76% accuracy). SJS is of no value if the evi-
dence makes conviction inevitable. SJS is more fre-
quently used in civil trials, where the evidence is more
likely to be balanced. Finally, it must be recognized
that the survey must capture the essence of the evi-
dence to be presented at the trial as well as case-
relevant opinions, which are known to predict juror
verdicts better than demographic characteristics or
general attitudes do.

Gary Moran

See also Jury Questionnaires; Jury Selection; Trial
Consulting; Voir Dire
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SENTENCING DECISIONS

The sentencing decision is typically the last court deci-
sion made in a case. This decision has attracted the most
attention from researchers studying legal decision mak-
ing. After being convicted of a crime, a defendant may
be sentenced to, for example, imprisonment, a commu-
nity penalty, fine, restitution or compensation, or proba-
tion. A sentence may have one or more goals, including
to deter, rehabilitate, and incapacitate the offender.
Crimes may have maximum and minimum penalties
attached to them. However, in between these penalties,
sentencers have discretion as to the sentence they pass.
Efforts have been made to curb this discretion through
the introduction of sentencing guidelines. Past research
on sentencing has largely been conducted in the
American and English criminal justice systems.
Researchers have aimed to describe and explain sen-
tencing practice. They have found that guidelines do not
necessarily reduce sentencing disparity. Sentencing
decisions are associated with earlier decisions in a case.
In addition, sentencers may be influenced by myriad
individual-level factors such as offender, victim, and
case characteristics as well as higher-level factors
related to the sentencer, court, and area or jurisdiction.

Sentencing Theory and Policy

Once a defendant has been convicted of a crime, he or
she will be sentenced. This sentencing decision is typ-
ically made by a judge or magistrate (depending on
the sentencing court). Several sentencing options are
available to sentencers; common ones include incar-
ceration (prison or jail), community sentences, fine,
restitution or compensation, and probation. Of these,
incarceration is usually the most severe sentence,
although some crimes carry the death penalty in some
jurisdictions. Defendants convicted of more than one
crime may be given consecutive or concurrent sen-
tences. Sentencing statistics indicate trends in sen-
tencing such that the relative use of different options
changes over time, largely in response to changes in
sentencing policy or public opinion.

A sentence may be justified on one or more of sev-
eral theoretical grounds. In their simplest forms, desert
or retributive theories propose that those who commit
crimes deserve punishment and should receive sen-
tences proportionate to the seriousness of the crime.
Deterrence theories state that a sentencing should aim to

deter specific people, or people in general, from com-
mitting crimes and that doing so requires that a sentence
be certain and severe. Rehabilitative approaches also
suggest that a sentence should aim to prevent further re-
offending but hold that this should be done by means of
treatment. The incapacitative approach advocates that a
sentence should aim to protect the public by detaining
persistent or dangerous offenders. Finally, restorative
and reparative theories state that sentences should aim to
repair the harm done by crime and encourage social
integration.

Research on public opinions of sentencing has
found that support for the purposes of punishment
varies by the nature and seriousness of the offense.
Nevertheless, studies have consistently reported that
people perceive sentencing policies and practices as
being too lenient. In fact, public opinion has been a
driving force behind several sentencing policies such as
the “three strikes” policy in the United States. However,
evidence also suggests that the public may be ill
informed or misinformed about current sentencing pol-
icy and practice as well as crime rates. Studies indicate
that the public are less likely to favor imprisonment
when they are made aware of the range of sentencing
options available, and they support alternatives to
imprisonment under certain circumstances.

Most offenses have fixed maximum penalties
assigned to them, usually in the form of a length of
incarceration or fine amount, and some offenses also
have mandatory minimum sentences. In addition, the
sentencing options may differ for offense type. Finally,
sentencing options may differ for adults and youths
(juveniles and young offenders). Despite this, the sen-
tencer is afforded considerable discretion in the sen-
tence passed. When making a sentencing decision,
sentencers are expected to use legal factors such as the
nature and seriousness of the offense and the defen-
dant’s criminal history. The sentencer is also obliged to
take into account any aggravating factors, such as the
vulnerability of the victim, whether the victim was
racially/religiously targeted, the offender’s leading role
in the offense, his or her profit from the offense, as
well as mitigating factors, such as whether the offender
was provoked, the offender’s minor role in the offense,
and his or her acceptance of responsibility or show of
remorse. Finally, sentencers may also have access to
sentencing recommendations provided by a probation
officer in what is called a presentence report.

Sentencing guidelines have been introduced in
some jurisdictions to focus sentencers’ attention on
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legal factors and to promote predictability, consis-
tency, transparency, and accountability in sentencing.
For example, in the United States, since the 1980s,
there have been both state and federal guidelines that
employ a grid structure. State guidelines vary in their
use of the axes of criminal history and offense seri-
ousness, as well as the sentence ranges proposed.
Some guidelines are advisory/optional (voluntary),
and others are legally mandated (presumptive); some
are based on past sentencing practices, while others
offer a new sentencing goal or philosophy. In the
English system, optional sentencing guidelines are
being produced for all criminal courts since 2004.
Although these guidelines are much less structured
than in the United States, they are informed by public
consultation and data on the effectiveness of sentences
in reducing re-offending, as well as the financial cost
of different sentences. However, commentators are
pessimistic about the extent to which objectivity in
sentencing can be achieved by the English guidelines.
Research evaluating guidelines in the American sys-
tem suggests that while successful in reducing extrale-
gal disparity in sentencing in some jurisdictions, the
guidelines have sharply increased such disparity in
other jurisdictions.

Research Describing and
Explaining Sentencing Practice

Much of the past research has investigated sentencing
decisions in the American and English criminal justice
systems. Studies have been conducted by psycholo-
gists, sociologists, criminologists, and legal scholars
using methodologies such as experiments involving
sentencers being presented with simulated cases,
interview and questionnaire surveys of sentencers,
analyses of sentenced case records and sentencing
statistics, and analyses of sentencing policies.
Researchers have examined both sentencing decisions
generally as well as the choice of specific sentencing
options. They have documented the influence of legal
and extralegal factors on sentencing, variations in sen-
tencing practice across areas or jurisdictions, and dis-
parities in the sentences passed on subgroups of
defendants.

Sentencers are often required to give reasons for
their sentencing decisions. The reasons given in court
or in self-report studies typically do not concur with
the findings of research that is based on an analysis of
sentencing behavior.

Evidence from studies of sentencing behavior sug-
gests that sentencing decisions are associated with ear-
lier decisions made in a case such as the bail-setting
decision and the defendant’s plea. In particular, defen-
dants who were denied bail or remanded in custody are
more likely to receive a custodial sentence than those
who are given bail, after controlling for some legally
relevant variables such as offense type. Furthermore,
sentencing discounts may be given to those defendants
who plead guilty. Some of the relations between the
sentencing decision and earlier decisions are supported
by policies such as the guilty plea discounts in the
English system and plea agreements in the American
federal system. However, the association between the
bail-setting decision and the sentencing decision are
not mandated by sentencing policy.

Studies have examined the extent to which sen-
tencers may be influenced by myriad individual-level
factors such as offender, victim, and case characteris-
tics as well as higher-level factors related to the sen-
tencer, court, and area or jurisdiction. With regard to
individual-level factors, there is evidence that in addi-
tion to legally proscribed factors, sentencers may use
extralegal factors such as the race or ethnicity and
gender of the defendant. In particular, Black defen-
dants have been reported to be treated more punitively
than White defendants, and females have been shown
to be treated more leniently than their male counter-
parts, even after controlling for the defendant’s
offense and criminal history. However, there may be
other legally relevant case variables that covary with
these extralegal factors that also need to be controlled,
and the impact of extralegal factors on sentencing may
also be partly accounted for by the impact of these
factors at earlier stages of the criminal justice process
such as at the bail-setting stage.

With regard to higher-level factors, criminological
research in America shows that the decision to incarcer-
ate as well as the length of incarceration can be predicted
by sentencer characteristics, such as age, and court and
area factors, such as court size, availability of custodial
spaces, and proportion of ethnic population. For
instance, minority judges have been found to be more
lenient than their White counterparts. Sentences have
been found to be more severe in small courts than in
large courts. The availability of custodial spaces has been
found to increase the likelihood of incarceration. In some
areas, it has been found that as the proportion of the pop-
ulation belonging to an ethnic minority increases, so
does the length of incarceration. Criminological research
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in the English system similarly reports that, for offenses
of similar levels of seriousness or for similar types of
offenders, sentences appear to vary by area, court type,
and sentencer. Here, sentences given in the Crown court
tend to be more severe than those given by the magis-
trates’ (lower) court for similar offenses, and sentences
by professional judges tend to be more severe than those
given by lay judges (magistrates).

Although psychologists have generally not studied
the impact of higher-level variables on sentencing
decisions, they have demonstrated how the personal
characteristics of the sentencer, such as his or her atti-
tudes and experience, may influence the sentencing
decision. Psychological research has also pointed to
the types of heuristic decision-making strategies that
sentencers may use.

More recently, criminologists such as Brian Johnson
have begun to argue for the importance of studying sen-
tencing decisions using multilevel theories. These
allow the researcher to simultaneously examine the rel-
ative (direct) impact of individual- and higher-level 
factors on sentencing decisions and to measure the
interactive effects of individual- and higher-level fac-
tors. Therefore, theories of sentencing can better con-
sider how sentencers are influenced by the individual
offender, case, or victim and how sentencing behavior
is affected by the characteristics of the sentencer and
his or her environment such as court or area.

Mandeep K. Dhami
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Diversion Programs

Further Readings

Albonetti, C. A. (1997). Sentencing under the federal
sentencing guidelines: Effects of defendant
characteristics, guilty pleas, and departures on sentence
outcomes for drug offenses. Law and Society Review,
31, 789–822.

Daly, K., & Bordt, R. L. (1995). Sex effects and sentencing:
An analysis of the statistical literature. Justice Quarterly,
12, 141–175.

Mitchell, O. (2005). A meta-analysis of race and sentencing
research: Explaining the inconsistencies. Journal of
Quantitative Criminology, 21, 439–466.

Roberts, J. V., & Hough, M. (2005). Understanding public
attitudes to criminal justice. Berkshire, UK: Open
University Press.

Johnson, B. (2006). The multilevel context of criminal
sentencing: Integrating judge- and county-level
influences. Criminology, 44, 259–298.

Von Hirsch, A., & Ashworth, A. (Eds.). (1998). Principled
sentencing (2nd ed.). Oxford, UK: Hart.

SENTENCING

DIVERSION PROGRAMS

Sentencing diversion programs are formal, institution-
alized programs for people with mental illness that
were created to reduce the volume of and frequency
with which this population is involved in the criminal
justice system as defendants. Their primary purpose is
to divert persons with mental illness (PMIs) from the
criminal justice system (including jail and prison) into
community, outpatient mental health, and substance
abuse treatment. Diversion, which can occur at any
point in the criminal justice process (from prearrest to
postconviction), has several defining features. These
features include sharing a common goal of reducing
recidivism rates of PMIs, relying on a therapeutic
jurisprudence model, having predefined target popula-
tions, using a carrot-and-stick approach to achieve
compliance, maintaining collaborations across multi-
ple systems of care, and sometimes mandating treat-
ment. Preliminary research on the effectiveness of the
programs is equivocal but promising, in that diversion
can improve the lives of PMIs involved in the criminal
justice system.

The Purpose of Diversion Programs

Diversion has always been an informal option for the
police and prosecutors, but the development of formal-
ized programs is relatively recent. Diversion is an
attempt to stem the tide of PMIs who enter the criminal
justice system. An estimated 900,000 persons with seri-
ous mental illness are booked into U.S. jails annually.
(Serious mental illness is typically defined as having a
schizo-spectrum, bipolar, or major depressive disorder.)
Approximately 10% to 15% of jail and prison inmates
have a serious mental illness compared with about 3% of
the general population. Moreover, PMIs who are
involved in the justice system tend to have repeated,
“revolving-door” contact with law enforcement and the
courts. It has been said that U.S. jails and prisons have
become de facto mental health institutions. Because of
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the volume of PMIs involved in the criminal justice sys-
tem and the associated problems (e.g., behavioral prob-
lems while incarcerated, access to medication), formal
diversion programs have been developed to help reduce
the number and frequency with which PMIs pass
through the criminal justice system. Typically, diversion
programs are premised on the notion that PMIs who
access and engage in community treatment will be less
likely to have police contact and less likely to be charged
with crimes, thereby reducing the repeated cycling.

Timing of Diversion

There are two main forms of diversion programs: pre-
booking (or prearrest) and postbooking (including
mental health courts). Although diversion can occur at
any point along the criminal justice continuum,
including probation and parole, one goal of diversion
is to identify potential participants as early as possi-
ble. The timing of diversion, however, can depend on
awareness of the mental illness and of the diversion
program itself. For example, an inmate may not be
recognized as having a mental illness (or as being a
suitable candidate for the program) until after several
months of pretrial detainment. Additionally, in larger
urban communities, many criminal justice personnel
with whom the PMI interacts may not even know a
diversion program exists in their locale.

The timing of the referral and whether the program
is pre- or postbooking also influence the diversion
process itself. Specifically, prebooking programs
divert the PMI from being arrested and charged and,
thus, from criminal justice involvement entirely. That
is, for PMIs involved in prebooking diversion pro-
grams, law enforcement has used their discretion to
not arrest them. Currently, there are an estimated 120
prebooking diversion programs. A growing form of
prebooking diversion programs are crisis intervention
teams (CITs). The CIT model is primarily concerned
with de-escalating crisis situations between police
officers and PMIs in the field, but it also involves
making informed decisions about when to arrest PMIs
rather than taking them to treatment settings.

Postbooking diversion occurs after the person has
been charged. Two critical points for this type of diver-
sion to occur are when making decisions concerning
pretrial release and deferring prosecution. Usually, the
decision to release a defendant occurs soon after the
arrest. If the arraignment judge is aware that the person
has been accepted into a diversion program that is par-
tially responsible for community supervision, the

judge may be more inclined to release the person from
jail. Similarly, when the prosecutor is deciding
whether to go forward with a case, knowing that the
defendant is involved in a diversion program, and is
thus likely to be getting treatment and supervision, can
affect that decision. To date, there are approximately
150 postbooking U.S. diversion programs that are not
mental health courts.

Mental health courts, while a form of postbooking
diversion, are distinct. Mental health courts are crimi-
nal courts with typically one judge presiding. Clients
are supervised by the judge (in periodic status review
hearings) and in the community by mental health
and/or criminal justice professionals. Often, commu-
nities that have instituted successful drug courts will
form mental health courts as well. The courts are part
of a growing field of specialty courts, which include
domestic violence, DUI, and even teen smoking ces-
sation courts. The first two mental health courts were
formed in 1997. In 2006, there were more than 130
U.S. mental health courts.

Features of Diversion Programs

Diversion programs are most often created by individ-
ual communities and thus meet the needs of that spe-
cific jurisdiction. As such, diversion programs can
appear quite distinct from one another, especially
when examined at a micro level. However, at a macro
level, there are several shared and defining aspects of
diversion programs.

CCoommmmoonn  GGooaall

Diversion programs have the shared goal of reduc-
ing the frequency with which PMIs become justice
involved. They also aspire to linking their clients with
community treatment services and, quite often, with
other services such as vocational training, housing,
and accessing government funds. Generally, diversion
personnel are concerned with what is in the best inter-
ests of their clients, and many programs are paternal-
istic in their nature.

TThheerraappeeuuttiicc  JJuurriisspprruuddeennccee

Therapeutic jurisprudence is defined as an outlook
that views the law as a system for social change (either
in a therapeutic or nontherapeutic direction). Diversion
programs strive to improve the lives of their partici-
pants. The programs, particularly mental health courts,
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are also less adversarial and less formal than tradi-
tional criminal court processing. In mental health
courts, often, defendants can approach and speak to
judges directly, and sometimes clients and judges will
hug. Most programs are also lenient, have realistic
expectations, and understand that the population they
are serving is prone to relapse and instability. For
example, if a client in a mental health court misses a
scheduled court hearing, the immediate response is not
to issue a bench warrant but rather to use a gradated list
of sanctions that increase in intensity as noncompli-
ance increases. Expulsion from the program and incar-
ceration, while possible, are usually the last resorts.
Finally, diversion program clients tend to report high
levels of procedural justice, in that they feel they have
a “voice,” are respected, and heard.

TTaarrggeett  PPooppuullaattiioonnss

Diversion programs set criteria for who is allowed
entry into the program. Mental health screening and
assessment procedures are important components nec-
essary to diversion. Most programs have both clinical
and criminal eligibility criteria. Clinical criteria can be
specific or broad and can include, for example, accept-
ing only persons diagnosed with Axis I (Diagnostic and
Statistical Manual of Mental Disorders, fourth edition
[DSM-IV]) disorders or requiring a link between the
commission of the crime and the person’s mental health
problem. Criminal criteria can include limiting the pro-
gram to misdemeanants or requiring victims’ assent to
be involved. For the most part, diversion programs
exclude violent felons for public safety reasons. Finally,
some communities have developed women-only diver-
sion programs, recognizing that male and female defen-
dants with mental illness have different treatment needs
(such as trauma-based services) and routes to recovery.

CCaarrrroott--aanndd--SSttiicckk  AApppprrooaacchh

All diversion programs offer some end benefit,
whether it be avoiding an arrest, avoiding a jail or prison
sentence, and/or having the charges dropped or reduced.
However, in exchange for not being charged or sen-
tenced, the person agrees to go to mental health and sub-
stance abuse treatment in the community, to take
prescribed medications, and sometimes to attend peri-
odical status review hearings before a judge. If the per-
son is not compliant on a repeated basis, the charges or
sentences that were held in abeyance can be instated.
Alternatively, some programs require participants to

plead guilty and only after successful completion reduce
the original charges (e.g., from a felony to a misde-
meanor) or expunge the conviction from their criminal
record. Thus, like drug courts, diversion programs use
this carrot-and-stick approach to induce cooperation and
compliance. As mentioned above, this is generally not
done in a coercive manner but rather with an eye toward
the person’s best interest.

CCrroossss--SSyysstteemm  CCoollllaabboorraattiioonnss

Almost by definition, diversion programs need to
involve professionals from the criminal justice and
mental health systems who work collaboratively. Very
often, a group of key stakeholders in the community
come together to form the program. These stakehold-
ers can include a judge, state and/or county mental
health and substance use officials, attorneys, pretrial
service personnel, correction officers, advocates for
mental illness, and the police. Elements identified as
being essential to the success of diversion programs
are (a) ongoing and active cross-systems collabora-
tion, (b) written memorandums of understanding
between the systems, (c) strong leadership, and (d) a
“boundary spanner.” A boundary spanner is a staff
member who bridges across the mental health, crimi-
nal justice, and substance abuse systems and who
serves to coordinate cross-systems collaborations.

MMaannddaatteedd  CCoommmmuunniittyy  TTrreeaattmmeenntt

Many, but not all, diversion programs can be consid-
ered a form of mandated community treatment, in that
they require the person to go to treatment and to take
prescribed medications and will impose consequences
when the person is nonadherent. Typically, prebooking
diversion does not mandate treatment or have long-term
follow through with divertees. In contrast, mental health
courts, while voluntary to enroll, exemplify the concept
of mandated community treatment.

Effectiveness of Diversion Programs

In regard to the effectiveness of diversion, preliminary
research has shown mixed but promising results. On one
hand, there is research demonstrating that diversion pro-
grams can be successful in achieving their goals of
reducing recidivism and linking clients with treatment.
For example, a research study examining nine pre- and
postbooking diversion programs found that in compari-
son with a group of similar but nondiverted individuals,
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divertees spent more days in the community than in jail,
received a higher number of treatment services, and
showed improved mental health symptoms. On the
other hand, the same study also showed that divertees
had higher rates of emergency room usage and hospital-
izations, and a similar number of new arrests compared
with nondivertees. Additionally, a study on clients from
one mental health court found reductions in the number
of arrests and increases in the number of treatment ser-
vices used, but no change in mental health symptoms
over the course of court participation.

Studies have also shown that there are individual
characteristics that influence whether diversion is suc-
cessful. That is, diversion is not a “cure-all” that works
equally well for every participant. The exact character-
istics (such as gender, criminal charges, diagnosis) that
lend themselves toward success are still being explored.
Major research studies of all forms of diversion pro-
grams are now underway.

Future of Diversion Programs

In the years to come, diversion programs are likely to
continue to proliferate. President George W. Bush’s
New Freedom Commission on Mental Health recom-
mended the wide adoption of these programs, and the
federal government has provided millions of dollars in
financial support to create new, and sustain existent,
programs. The number of persons with serious mental
illness involved in the criminal justice system is a sig-
nificant and complex problem. Diversion can play an
integral role in the solution to this problem.

Allison D. Redlich

See also Drug Courts; Mandated Community Treatment;
Mental Health Courts; Police Interaction With Mentally Ill
Individuals; Therapeutic Jurisprudence
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SERIAL KILLERS

People are fascinated by violent crime, and serial mur-
der may be the most fascinating crime of all. Books,
newspapers, television shows, and movies recount the
destructive paths of those who kill repeatedly. Many of
these accounts leave the impression that serial killers
are distinct from other types of criminals and from the
public at large. However, current knowledge on serial
killers is based almost exclusively on a small number of
case studies and a handful of moderately sized archival
investigations. Thus, our current level of knowledge on
serial murder is, at best, sketchy, and this knowledge
may not stand up to more rigorous empirical testing.
This entry reviews the definition of serial killing, demo-
graphics of serial murder, results of research on serial
killers and their motivations, and typologies that have
been used to classify serial killers.

Definition

Serial murder is defined by three key elements: num-
ber, time, and motivation. Most murderers have only
one victim; serial killers, by definition, have multiple
victims. The minimum number of victims listed in
various definitions of serial murder proposed in recent
years range from 2 to 10, with a modal value of 3. The
time element in serial murder is designed to distin-
guish serial killers from mass murderers and spree
killers. Whereas mass murderers have multiple vic-
tims in a single episode and spree killers have multi-
ple victims in several separate but related episodes, in
neither case is there an emotional cooling off period
between murders. In contrast, in serial murder, there is
a cooling off period of several days, weeks, months, or
years. Finally, to differentiate serial killers from pro-
fessional hit men, political terrorists, and military
combatants, most definitions of serial murder omit
individuals who kill exclusively for financial, politi-
cal, or military gain.
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Demographics

Men are responsible for the vast majority of crimes
committed worldwide. An even greater percentage of
men engage in serial murder. The ratio of male to
female criminals, including those who commit single-
incident homicides, is 9:1; the ratio of males to
females who commit serial murder is somewhere in
the neighborhood of 19:1. Although rare, female ser-
ial killers do exist and are more likely to work in pairs
than male serial killers. In the United States, as many
Blacks as Whites commit single-incident murder; the
ratio of White to Black serial killers, on the other
hand, is 5:1, which is roughly comparable with each
group’s representation in the general population.
Single-incident murders are normally committed by
individuals in their early to mid-20s, while the initial
murder in a series is normally committed by an indi-
vidual in his or her late 20s to early 30s.

The victims of serial murder are just as likely to
differ from the victims of single-incident homicide as
the perpetrators of serial murder differ from the per-
petrators of single-incident homicide. Young adults
are the most common targets of serial murder, but vic-
tims could be anywhere from their early childhood to
late adulthood. Some serial killers prefer male vic-
tims, others prefer female victims, and still others
have no gender preference. According to recent esti-
mates, females are more likely to be victimized by a
serial killer than males, a pattern that runs counter
to what has traditionally been observed in single-
incident homicide, where male victims predominate.
There are also single-serial differences in the victim-
perpetrator relationship. Whereas the victims of
single-incident murder are often family members,
friends, and acquaintances, the victims of serial mur-
der are nearly always strangers.

Research on Serial Murder

The research that has been conducted on serial murder
has been largely descriptive in nature. Most serial
killers work alone, although in 10% to 37% of cases
serial killers work in pairs. When serial killers operate
as a pair, one member ordinarily assumes the domi-
nant role while the other member assumes the sub-
missive role. Serial killers generally select their
victims, and the victims they find most appealing are
those that seem preoccupied, distracted, or vulnerable
and those whose disappearance would be least likely

to be noticed. Hence, single women, transients, run-
away teenagers, and prostitutes are prime targets for
serial murder. With respect to the method of murder,
serial killers prefer to strangle, stab, or beat their vic-
tims rather than shoot them (the staple of single-
incident murder). It has been speculated that “hands-
on” murder techniques such as strangulation, stabbing,
and beating offer the serial killer greater personal con-
trol over the victim than killing from a distance. Once
the crime has been committed, the serial killer is more
likely than the single-incident killer to try and deceive
law enforcement by burying the body, moving the
body to another location, or altering the crime scene.

There is no single psychological or personality
profile that all serial killers fit, but there are certain
characteristics that have been observed on a fairly
regular basis in serial killers. First, serial killers are
more likely to have a history of criminal involvement,
often in the form of petty criminality, than a history
of psychiatric treatment. Second, some serial killers
exhibit tell-tale signs of a psychopathic personality.
In several small-scale studies, approximately half the
serial killers satisfied criteria for psychopathy as
measured by Hare’s Psychopathy Checklist. This
may explain why some serial killers are adept at dis-
arming their victims without coercion and avoiding
apprehension for an average of 4 to 5 years. Third,
many serial killers have a rich fantasy life capable of
fueling their appetite for murder, with or without the
aid of additional facilitative conditions such as
pornography and alcohol or drugs. Objects the serial
killer collects from the crime scene or takes from the
victim, commonly called trophies, not only help the
killer relive the murder but can also trigger future
killings. Several studies indicate that it is not unusual
for an individual to entertain murder fantasies for
several years before acting on them.

Motivation of Serial Killers

Research on the motivation behind serial homicide is
complicated by the fact that motivation is often used to
define serial murder and distinguish it from other cate-
gories of multiple murder (i.e., political terrorism, orga-
nized crime, military combat). It has traditionally been
assumed that serial murder is driven by sexual motives,
and in more than half of the serial killers interviewed, a
clear sexual motive has been identified. Furthermore, in
comparison with the emotional and social issues that
frequently motivate single-incident homicide, serial
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homicide is more often motivated by sexual fantasies
and desires. Having said this, the relationship between
serial murder and sexual motivation may be an artifact
of how serial murder is defined. Future researchers
must consequently avoid confounding the criteria used
to define serial murder (i.e., motivation) with the pre-
sumed motivation for serial murder by defining serial
murder using variables other than sexual motivation.

Whether sexual motivation is an artifact of how ser-
ial murder is defined, nearly half of the serial killers
who have been interviewed deny that there was a strong
sexual component to their crimes. A small portion
(4–5%) of serial murders appear to be motivated by
psychosis, and slightly more are motivated by a strong
profit motive. Revenge, on the other hand, may be a
more powerful motive for serial murder than either psy-
chosis or profit. There is preliminary evidence, for
instance, that some serial killers target victims who dis-
play characteristics symbolic of a group or person they
despise. Ted Bundy targeted young women with long
dark hair parted down the middle because these were
prominent features of a woman who had spurned him
years earlier. John Wayne Gacy preyed on young males
as a way, perhaps, of venting hatred toward his own
homosexuality. An even stronger motive for serial mur-
der is the power a person can derive from taking con-
trol of another person’s life. Forcing a stranger to
submit to their every demand and then killing the per-
son with their bare hands, a knife, or a piece of rope can
be highly reinforcing to a serial killer.

Typologies

Several typologies have been advanced in an effort to
classify serial killers into discrete categories. One of
the more popular typologies, the organized/disorga-
nized typology, was developed at the FBI’s Behavioral
Science Unit in Quantico, Virginia. The organized ser-
ial killer is said to be of average to above-average intel-
ligence, with good social skills, and a reasonably
stable employment history. The murders enacted by an
organized serial killer are usually well planned and
typically involve the use of a weapon. Such individu-
als are said to leave an organized crime scene. A dis-
organized serial killer, on the other hand, possesses
below average intelligence, weak impulse control, and
poor social skills, leading to an unplanned attack that
often results in a disorganized crime scene. The orga-
nized/disorganized typology was developed and vali-
dated on a group of 36 serial killers and other offenders

who volunteered to be interviewed by the FBI. Recent
empirical research has failed to support the orga-
nized/disorganized dichotomy, showing instead that
most serial killers are organized and that they vary
along a continuum of increased organization rather
than splitting off into two groups.

Another popular typology of serial murder was pro-
posed by Holmes and DeBurger. This typology consists
of four categories: (1) visionary type; (2) mission-
oriented type; (3) hedonistic type, which is broken
down further into the lust killer, the thrill killer, and the
creature-comfort killer; and (4) power/control type.
Separate descriptions and motives are listed for each
category in the typology. For instance, the visionary
type is alleged to be motivated by delusions and hallu-
cinations, is opportunistic in selecting victims, and
leaves a messy crime scene, whereas the hedonistic
type is motivated by personal enjoyment, pleasure, or
gain, carefully selects victims based on predetermined
criteria, and generally leaves a tidy crime scene. The
problem with the Holmes and DeBurger typology is
that because the four types are so poorly defined and
the boundaries that separate them so indistinct, there is
a high degree of overlap between types—a fatal flaw in
any typology. Furthermore, there is no empirical sup-
port for the typology either as an effective shorthand in
describing serial homicide or as a mechanism for pre-
dicting future behavior.

Future Research

Serial murder is a rare event, thereby making it difficult
to research. At present, nearly all of what we know
about serial murder is based on a few case studies con-
ducted on individuals who agreed to be interviewed by
law enforcement and a handful of archival studies using
information gleaned from newspapers, police files, and
court documents. Consequently, there is a need for
more empirical research on serial murder. First, a gen-
erally accepted definition of serial murder must be
found so that it can serve as the standard for future
research on serial homicide. The use of divergent defi-
nitions of serial murder and confounding definitions
with variables (e.g., motivation) have thus far hindered
progress in the field. Second, theoretical models, such
as Hickey’s Trauma-Control Model, need to be created,
tested, and refined. A good theory could reap tremen-
dous benefits by advancing research and practice in the
field. Third, alternatives to the traditional serial killer
typologies need to be found. One such alternative is the
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instrumental-affective dimensional approach in which
instrumental and affective motives for serial murder are
allowed to coexist. Finally, more research needs to be
devoted to prediction—not just as a way of narrowing
down the field of suspects in a series of seemingly
related murders but also as a way of understanding the
factors that lead to serial murder and how some of these
features can be ameliorated, altered, or changed.

Glenn D. Walters

See also Profiling; Psychopathy
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SEX OFFENDER ASSESSMENT

Although clinical psychological assessment is gener-
ally expected to be specific to particular interventions
with demonstrated efficacy, there is insufficient empir-
ical evidence on which to prescribe clinical assessment
practice with sex offenders. The best strategy is to exam-
ine interventions that target personal and circumstantial
characteristics empirically related to commission of sex
offenses or to recidivism among sex offenders. The
most reliable and robust empirical differences between
sex offenders and other people pertain to sexual prefer-
ences. The best available assessments of the risk of
recidivism are provided by actuarial systems that
include indicators of deviant sexual preferences and of
persistent antisociality across the life course. The Hare
Psychopathy Checklist is the best available measure of

such antisociality. Equivocal evidence supports the use
of some assessments of specific attitudes and symp-
toms. This entry discusses the psychological assess-
ment of men who have sexually assaulted women and
children; much of the discussion also applies to assess-
ment of adolescent male sex offenders.

Forensic Psychological
Practice With Sex Offenders

At the time of this writing (early 2007), crucial lacunae
affect clinical practice with sex offenders. Despite sev-
eral decades of research, there are no generally accepted
scientific explanations for sex offending. There is also
no empirically conclusive evidence about what specific
interventions, if any, reduce the likelihood of subsequent
offending among sex offenders. Regarding psychologi-
cal treatment, the most authoritative and comprehensive
meta-analysis concluded in 2002 that the available evi-
dence suggested that some psychological therapies were
effective, but a firm conclusion could not be drawn. A
glaring problem highlighted by meta-analyses is the
absence of useful data pertaining to which specific
changes in psychological or clinical constructs induced
by therapy were responsible for reductions in recidivism
(if indeed any had occurred). The intervening 5 years
has seen no improvement. Most of the experts’ efforts
over the past several years appear to have been devoted
to debating, with no evident resolution, whether existing
evidence convincingly demonstrated treatment effects.
Although novel therapies were recommended and tried,
no new effects of sex offender treatment were demon-
strated. Consequently, forensic psychologists planning
interventions are not in a strong empirical position to
know what clinical constructs ought to be assessed for
sex offenders. The most appropriate course for psychol-
ogists in such circumstances is to implement interven-
tions that specifically target those ostensibly changeable
characteristics that distinguish men who commit sex
offenses from those who do not or that distinguish those
sex offenders who recidivate from those who do not.
The intensity of intervention (including supervision and,
in the very highest risk cases, incapacitation) should be
related to the measured risk of recidivism. Assessment
would generally then give greatest priority to assessing
this risk of recidivism and the measurement of those
constructs selected for intervention.

Some historical and sociodemographic variables are
clearly related to offenders’ status as sex offenders or to
sex offenders’ risk of recidivism but will mostly be
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addressed in the later section on risk assessment
because their unchangeable nature means they are
unlikely to form the basis of clinical psychological
intervention (e.g., past sex offending history, past his-
tory of other criminal conduct, having experienced
abuse, neglect, or abandonment as a child, etc.).
Similarly, recent research has strongly suggested that
various neurophysiological and neuroanatomical mea-
sures are related to sexual offending against children,
but again, it would currently be unclear what could be
done about such problems in clinical intervention, and
therefore, they would be expected to have lower prior-
ity in typical clinical assessment with sex offenders.
Conversely, other psychological constructs, especially
intellectual ability as one example, do not distinguish
sex offenders and are very unlikely to be a target for
intervention but would usually be assessed because
they are probably relevant to program assignment and
design. Acute symptoms of psychosis might be another
rarer example in this category.

What are the psychological characteristics that dis-
tinguish sex offenders from other men or are related to
recidivism among sex offenders? There is no doubt
that the two most important domains are sexual prefer-
ences and life-course-persistent antisociality; these are
discussed at greater length in the next two sections.
Several other variables are clearly relevant, especially
the age and sex of victims and the victim–offender
relationship. Sex offenders who target males and
adults represent greater than average risk, while those
who have targeted only children in their own families
represent lower than average risk. Thus, thorough
investigation of such details pertaining to all victims,
involving collateral sources is probably essential.
Although not specific to sex offending, it is probable
that assessment for substance abuse problems is rele-
vant to clinical services with all sex offenders.
Evidence supports efforts by forensic psychologists
supervising sex offenders under conditional release to
assess fluctuations in hostility, anger, and noncompli-
ance, and to monitor (via direct observation and collat-
eral reports) access to potential victims.

Much more equivocal evidence relates to the assess-
ment of several other domains including attitudes,
beliefs, and symptoms. In this category are assessments
of specific justifications and excuses for sexually coer-
cive behavior (e.g., endorsing the idea that victims
deserve or enjoy being sexually assaulted) or attitudes
supporting generally exploitative and selfish conduct.
Similarly, lack of social competence and clinically

significant depression have been reported to be relevant
in some studies but disconfirmed by others. Polygraphy
has been recommended as an adjunct assessment for sex
offenders, but evidence to support its use is sparse and
equivocal. Some clinical constructs can, on the basis of
available evidence, be ruled out as worthwhile assess-
ment concerns among sex offenders. Based on available
evidence, self-esteem, anxiety, specific victim empathy,
loneliness, denial, and insight would be difficult to sup-
port as targets for assessment and intervention among
sex offenders. Novel theories about the causes of sex
offending might imply new approaches to intervention
that would, in turn, imply new ways of assessing these
constructs or the measurement of psychological charac-
teristics not yet entertained among sex offenders. Such
novel interventions could be ethically attempted as a test
of such novel explanations but only in the context of a
rigorous outcome evaluation. Comprehensive discus-
sions of the psychometric and other properties of the
many formal assessment tools for these characteristics
as well as advice about sources of information and inter-
viewing tactics are provided in the recommended read-
ings and related entries.

Assessment of Sexual Preferences

The only assessment shown to reliably distinguish sex
offenders from other men (especially offenders without
sex offenses) and also to predict recidivism among adju-
dicated sex offenders is phallometrically evaluated sex-
ual preferences. Phallometry is the measurement of
penile tumescence in response to controlled stimuli.
Research clearly shows that, on average, men who have
sexually assaulted prepubescent children exhibit rela-
tively greater erectile responses to stimuli that sexually
depict children (versus adult stimuli) compared with
men without such sexual histories. Such “pedophilic”
sexual test results are also related to the likelihood of
recidivism among such sex offenders. Similarly, several
meta-analyses have demonstrated that men who have
committed coercive sexual assaults against women
exhibit relatively greater erectile response to depictions
of rape and violence (vs. depictions of consensual sex)
compared with men without such sexual histories, and
there is evidence that such test results are related to
recidivism. Although the theoretical meaning of these
robust and reliable relationships pertaining to sexual
preferences has not been fully settled, it seems
inescapable that the scientific explanation of sex offend-
ing will at least partly depend on them.
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There are no fully standardized phallometric assess-
ment packages, but several procedural, instrumenta-
tion, and interpretation issues have been worked out.
Most important, validity is enhanced with relative
measurement—for example, comparing each man’s
greatest mean response to a prepubescent child cate-
gory with his response to his largest adult category or
comparing his largest response to a violent category
with his mean response to consenting sex. Responses
to a single stimulus or category are much less infor-
mative. Validity is also improved by having multiple
stimuli in each category, using ipsative scoring to
remove between-subject variability in overall response
magnitude, using stimuli in which the brutality of the
deviant sexual behavior is emphasized, and including
sexually neutral stimuli to aid in the detection of
attempts at dissimulation. Validated stimuli include
still pictures and aural stories; video materials have not
been shown to be valid in forensic assessment. Other
strategies to detect and foil faking have also been
reported. Phallometry is probably more specific than
sensitive—a deviant result is more informative than a
nondeviant profile. There have been reports of low
test-retest reliability for phallometric testing, but the
well-established discriminate and predictive validity
implies that test-retest is probably an inappropriate
index of reliability for this form of assessment.
Comprehensive discussions of the best ways to con-
duct phallometric measurement for research and clini-
cal evaluation have been provided elsewhere (see the
Further Readings and related entries).

Obviously, phallometric assessment requires spe-
cialized techniques and might not be suitable in all
forensic practice with sex offenders. In nonclinical
populations, self-reported sexual preferences can be
valid, but self-report is unlikely to be trusted in most
forensic work. There is evidence that a simple count
of relevant characteristics of past sexual victims 
(a male victim, multiple child victims, a victim under
the age of 12, and an unrelated victim) is closely
related to pedophilic sexual preferences. Of course, by
definition, such a measure, though a valid index of
preferences, cannot detect changes in such interests.
Also, there is no parallel index for sexual interest in
coercive and violent sex directed toward adults.

Researchers have attempted a variety of other
cognitive-behavioral techniques to detect deviant sexual
interests. For example, a picture of a naked person in a
man’s most sexually preferred category causes maximal
interference (compared with pictures from nonpreferred

categories) in some speeded concurrent mental tasks. As
another example, when men can control how long they
look at pictures, covertly recorded viewing times have
also been found to be related to sexual preferences—for
example, heterosexual men spend the most time view-
ing pictures of adult women. Some of these latter mea-
sures are still in the development stages, while others
have been marketed to forensic clinicians. However, the
empirical basis to support their ability to detect sexual
interest in children is scant in the context of forensic
assessment, and there are no data to support their use to
detect interest in the sexual coercion of adults or in the
assessment of sex offenders’ risk of recidivism.

Risk Assessment
Among Sex Offenders

Many forensic psychologists take on the task of assess-
ing the risk of recidivism represented by sex offenders.
Much of this work occurs under the aegis of statutes
mandating preventative detention for “sexually violent
persons,” “dangerous offenders,” or “dangerous people
with severe personality disorders” in various English-
speaking jurisdictions. This form of assessment is fre-
quently undertaken outside any other clinical
responsibility to provide psychological interventions or
services. In this context, the assessment of recidivism
risk among sex offenders has been controversial, with
some commentators saying that psychologists’ partici-
pation is unethical. This condemnation has been partly
based on the inaccurate assertion that sex offenders are
generally very unlikely to recidivate. In fact, the best
long-term data indicate that approximately 40% of
adult male sex offenders released from secure custody
will be apprehended for subsequent sexually violent
crime. Most forensic psychologists would probably
espouse the view that assessing the risk of sex offend-
ers can be ethically conducted as long as psychologists’
practice is in accord with the best available empirical
evidence. In that regard, and in contrast with the scien-
tifically less fruitful field of sex offender therapy, there
has been clear recent progress in empirically based risk
assessment among sex offenders.

This recent empirical progress has occurred in the
context of a much larger literature on assessment, in
general establishing (beyond any responsible debate)
the superiority of actuarial assessment over informal,
intuitive, subjective methods. The latter approach occurs
when the assessor makes the decision about what infor-
mation to select, combine, and process. In contrast, the
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actuarial method eliminates human judgment about the
selection of relevant assessment information and about
how to combine that information—assessment results
depend only on empirically measured relationships
between data and the outcome of interest. Several well-
validated and replicated actuarial assessments have been
developed for use among adjudicated adult sex offend-
ers—men in custody for sexual assaults against women
or children. Consequently, psychologists could not
defend failing to use such a tool in assessing the risk of
recidivism for such sex offenders.

A few psychologists have claimed that instructing
clinicians to insert an idiosyncratically determined
amount of unaided clinical intuition at the end of the
assessment process confers an advantage in predictive
accuracy, and they have promulgated nonactuarial
schemes for doing so with sex offenders. This promul-
gation was accompanied by no evidence in support of
these claims. The few studies that have since examined
these claims among sex offenders show little evidence
overall of an improvement due to the addition of
unaided clinical intuition, which rather appears to
worsen assessment reliability when applied to offenders
in general. Because of the overwhelming evidence
against the use of unaided clinical intuition in general
and the ready availability of actuarial systems for sex
offenders, use of such schemes could not be recom-
mended. It should be noted that no actuarial systems
have been developed specifically for juvenile sex
offenders. However, some of the samples on which the
existing actuarial assessments are based included sex
offenders who were adolescents at the time of their
referral offenses, even though they were adults when
followed up. Structured schemes for juvenile sex
offenders have been published with some evidence of
predictive accuracy.

The available actuarial assessments for sex offender
recidivism are moderately to highly intercorrelated,
meaning that they do not rank order sex offenders iden-
tically. Some of this apparent disagreement is due to dif-
ferences in the operational definition of recidivism. That
is, some researchers have designed actuarial systems to
predict only those recidivistic sex offenses labeled as
such on police rap sheets. This research strategy is
known to miss some officially detected sex offenses,
especially the most serious ones (i.e., those involving
homicide). It is clear, nevertheless, that the predictive
accuracy of all these actuarial systems derives princi-
pally from two domains. The first of these was dis-
cussed earlier—deviant sexual preferences assessed

phallometrically or as indicated by aspects of sex
offenders’ offending history (prior sex offenses, multi-
ple sexual victim categories, unrelated and stranger vic-
tims, clinical evidence of other paraphilias, etc.).

The second and even more powerfully predictive
domain is life-course-persistent antisociality. The best
single measure of this for forensic practice is the Hare
Psychopathy Checklist (PCL–R), which is an item in
some of the available actuarial systems for sex offend-
ers. Other characteristics (some of which are also eval-
uated in the PCL–R) indicative of this crucial forensic
risk assessment construct are a history of criminal and
violent offending; parents’ criminality and substance
abuse; early age of onset for sexually aggressive, vio-
lent, and criminal conduct; aggression and antisocial
behavior as a child; disrupted and disturbed family
background; failure on prior conditional release; sub-
stance abuse; antisocial friends and associates; poor
employment stability; hostile and selfish attitudes; quit-
ting or being ejected from sex offender treatment; and
meeting the diagnostic criteria for conduct disorder or
antisocial personality disorder. Considerable clinical
skill is required to assess some of these, but the manner
of the assessment and the combination of individual
measures should be determined entirely by an actuarial
system. Note that these constructs are somewhat redun-
dant, so that an optimal actuarial system need only cap-
ture some of them. Instructions on the scoring and
interpretation of actuarial risk assessment systems for
sex offenders are provided in the recommended read-
ings or suggested related entries.

Conclusions

The sex offenders of greatest forensic concern are those
men who sexually assault children and those who
engage in sexually coercive offenses against women.
There is no accepted scientific explanation of these
criminal behaviors and no useful data on specifically
what personal or circumstantial changes caused by
intervention affect the likelihood of such behavior. As a
result, forensic clinicians can rely on very little empiri-
cal data to guide assessment when designing treatment.
Nevertheless, sufficient evidence exists to show that
greatest priority in clinical assessment should be given
to comprehensive information on the age, sex, and rela-
tionship to all victims; substance abuse; access to
potential victims; deviant sexual preferences; and vari-
ous measures indicative of life-course-persistent antiso-
ciality (especially the Hare PCL–R). Available actuarial

Sex Offender Assessment———719

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 719



systems are the most appropriate way to select and
combine individual assessment findings to make deci-
sions about sex offenders’ risk of recidivism.

Grant T. Harris and Marnie E. Rice

See also Hare Psychopathy Checklist–Revised (2nd edition)
(PCL–R); Pedophilia; Psychopathy; Rapid Risk
Assessment for Sexual Offense Recidivism (RRASOR);
Sex Offender Risk Appraisal Guide (SORAG); STATIC–99
and STATIC–2002 Instruments; Violence Risk Appraisal
Guide (VRAG)
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SEX OFFENDER CIVIL COMMITMENT

During the past 15 years, sex offender civil commitment
laws have emerged that require some dangerous sex
offenders to receive involuntary treatment in a secure
facility after their criminal incarceration. Following an
assessment of risk, sex offenders who are considered
likely to re-offend are entitled to a trial with a judge or
jury, where evidence of their dangerousness is presented.
If they are found to meet statutory criteria for civil com-
mitment, they are detained, with yearly evaluations, until

they are considered no longer dangerous to the commu-
nity. Sexually violent predator (SVP) statutes seek to 
prevent the recurrence of sexual victimization by inca-
pacitating potentially violent and dangerous sexual
offenders. Though it is well established that a proportion
of sex offenders are dangerous and likely to re-offend,
the effectiveness of civil commitment in preventing
re-offense has yet to be empirically determined.

Background

The first of these new SVP commitment laws was
passed in Washington state in 1990 after a convicted
sex offender who was recently released from prison
abducted and brutally sodomized a 7-year-old boy.
Washington’s Community Protection Act of 1990
increased penalties for sex crimes and created stricter
supervision for sexual offenders. It also contained the
“Sexually Violent Predator Statute,” the nation’s first
law allowing for the civil commitment of SVPs fol-
lowing their criminal incarceration.

Currently, 17 states have passed sex offender civil
commitment statutes (Arizona, California, Florida,
Illinois, Iowa, Kansas, Massachusetts, Minnesota,
Missouri, New Jersey, North Dakota, Pennsylvania,
South Carolina, Texas, Virginia, Washington, and
Wisconsin). Texas allows outpatient commitment only,
where offenders are treated in an intensely supervised
program in the community, and Pennsylvania allows
commitment only for juvenile sex offenders who are
likely to go on to commit sex crimes as adults.

Sex Offender Civil
Commitment Criteria

The constitutionality of sex offender civil commitment
was upheld by the U.S. Supreme Court in the 1997 rul-
ing in Kansas v. Hendricks. The Court ruled that states
must require that a sex offender exhibit both a mental
abnormality and a likelihood to re-offend in order to be
committed. A second Supreme Court ruling, in the
2002 case of Kansas v. Crane, established that some
degree of inability for a sex offender to control his or
her behavior must also exist. This concept is called
“volitional impairment” and implies “difficulty if not
impossibility” in controlling one’s behavior.

To meet criteria to be civilly committed, a convicted
sex offender must display (a) a mental abnormality or
personality disorder predisposing him to commit sexu-
ally violent offenses and (b) a likelihood of future 
sexual violence. The mental abnormality is generally
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diagnosed as a disorder listed in the Diagnostic and
Statistical Manual of Mental Disorders, fourth edition,
text revision (DSM-IV-TR). Because the disorder must
“predispose” the offender to sexually re-offend, sex
offenders who meet criteria typically display a para-
philia (e.g., pedophilia) or personality disorder (e.g.,
antisocial personality). The likelihood of future sexual
violence is usually determined through the use of actu-
arial risk assessment instruments, which estimate the
probability of re-offense by using a formula incorporat-
ing risk factors statistically associated with recidivism.
The most commonly used instrument for this purpose is
the STATIC–99.

Determination of whether a sex offender meets crite-
ria for civil commitment is a multistep process. In most
states, the first step is a record review of sex offenders
due to be released from prison. The screening identifies
inmates who display a multitude of risk factors for sex-
ual re-offense. These individuals are then referred for a
more thorough face-to-face evaluation and risk assess-
ment by a psychologist or psychiatrist. If the individual
is found to meet the statutory criteria for commitment, a
trial is held in which the state and the offender present
evidence that is heard by a judge or a jury. Most states
use a legal threshold of “more likely than not” to quan-
tify re-offense risk. If found by the trier of fact to be an
SVP, the individual is confined indefinitely for treatment
in a secure facility, usually with yearly evaluations, until
his risk to re-offend has diminished sufficiently to be
returned to the community.

States differ somewhat in their implementation of
sex offender civil commitment criteria. For instance,
California requires that individuals evaluated for com-
mitment have two or more sex crime arrests, while
Florida allows commitment proceedings for any
offender with a past conviction for a sexual crime—
even if the sexual crime is not the offense for which
the inmate is currently incarcerated. Other states, such
as Illinois, Pennsylvania, Washington, and Wisconsin,
allow juveniles to be considered for commitment.
New Jersey requires a “pattern of repetitive, compul-
sive behavior” and Minnesota requires a “psycho-
pathic personality,” while other states require a history
of “predatory behavior.” Though the vast majority of
civilly committed sex offenders are male, most states
allow females to be considered for commitment.

Nationally, it is estimated that approximately 5% to
12% of sex offender inmates are referred for civil com-
mitment proceedings. Child molesters account for the
majority of individuals committed under SVP statutes
(approximately 51% to 76%), with the remainder being

rapists. Most state laws appear to exclude from their def-
initions those offenders who have had only incestuous
victims or those who have not had physical contact with
a victim (e.g., exhibitionists).

Mad or Bad?

The goals of sex offender civil commitment statutes
have sparked controversy and debate among mental
health professionals and legal scholars. Although the
civil commitment of SVPs implies rehabilitation, some
argue that punishment, isolation, and incapacitation are
its primary purposes. Others question whether sex
offender civil commitment criteria conform to the tradi-
tional concept of mental illness as established by courts
to justify psychiatric civil commitment. The “mad or
bad?” debate argues that if sex offenders are truly men-
tally ill, they should have qualified for an insanity
defense or traditional psychiatric commitment in lieu of
criminal sentencing. If sex offenders are responsible
moral agents and were, therefore, appropriately tried
and punished through the criminal justice system, then
culpability and mental or volitional impairment should
be mutually exclusive.

Jill S. Levenson

See also Sex Offender Assessment; Sex Offender Recidivism;
Sex Offender Treatment; Sex Offender Typologies
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SEX OFFENDER COMMUNITY

NOTIFICATION (MEGAN’S LAWS)

Sexual assault is a serious social problem of great
concern. The U.S. Department of Health and Human
Services estimates that approximately 100,000 cases
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of child sexual abuse are substantiated each year. In
addition, according to the 2005 National Crime
Victimization survey, there were nearly 192,000 vic-
tims of rape, attempted rape, or sexual assault. In an
effort to prevent sex crimes, community notification
laws (also known as Megan’s Laws) allow informa-
tion about convicted sex offenders to be disseminated
to the public. Distribution of this information occurs
through various means, including Internet registries,
community meetings, media announcements, and dis-
tribution of flyers. The goal of community notification
is to prevent sexual assault by warning potential vic-
tims that a convicted sex offender lives in the vicinity.
Thus far, research has been limited in demonstrating
the effectiveness of community notification in pre-
venting sex crimes, in general, or sex offense recidi-
vism more specifically. There is research to suggest
that the collateral consequences of notification inter-
fere with community reintegration for many sex
offenders.

History and Development
of Notification Laws

The Jacob Wetterling Crimes Against Children and
Sexually Violent Offender Registration Act was passed
by the U.S. Congress in 1994. This federal statute man-
dated that all 50 states pass laws requiring sex offend-
ers to report their addresses to local law enforcement
agencies. The police are required to maintain a registry
of convicted sex offenders’ current whereabouts. The
law was named for an 11-year-old Minnesota boy who
was abducted and remains missing to this day. The pur-
pose of sex offender registration is to assist law
enforcement agencies to track where sex offenders are
located and to aid in the investigation of sex crimes by
identifying a potential pool of suspects.

In 1996, the Wetterling Act was amended by adding a
provision allowing states to distribute sex offender reg-
istry information to the public. This amendment is often
referred to as Megan’s Law, and was named for a 7-year-
old New Jersey child who was murdered by a previously
convicted sex offender. The purpose of community noti-
fication is to provide information about sex offenders liv-
ing in the community so that parents and other concerned
citizens can take steps to protect themselves.

About half of the states classify sex offenders
according to risk levels and use more aggressive notifi-
cation to warn of sex offenders who are assessed to
pose the greatest threat to public safety. Other states use
broad community notification, publishing information

about all sex offenders without an assessment of risk.
Community notification methods vary in each state, but
media releases, door-to-door warnings, flyers, commu-
nity meetings, and Internet access are the most com-
mon strategies.

The Wetterling Act was again modified under the
PROTECT amendment in 2003 to require states to
post information about convicted sex offenders on
public Internet registries. The Adam Walsh Act,
passed in July 2006, increased the amount of infor-
mation that can be disclosed on public registries, cre-
ated more stringent registration requirements for
offenders, and provided further guidelines for the
development and activation of a national sex offender
registry by which information from various states can
by integrated into one database.

Sex offender registration and community notifica-
tion initially began as distinct social policies with dif-
ferent goals. Registration was intended to be a tool to
assist law enforcement agents to track sexual crimi-
nals and apprehend potential suspects. The purpose of
notification was to increase public awareness and pro-
vide communities with information to help them
avoid contact with sex offenders and thus prevent vic-
timization. Over the past decade, however, Internet-
based registries have led registration and notification
to become nearly interchangeable.

The constitutionality of community notification
statutes has been challenged. In 2003, the U.S.
Supreme Court ruled that a Connecticut statute was
constitutional, allowing sex offenders to be placed on
an Internet registry without first holding a hearing to
determine their danger to the community. In an Alaska
case, the U.S. Supreme Court ruled that registration
and notification of sex offenders whose crimes were
committed prior to the passage of the laws did not
constitute ex post facto punishment.

Effectiveness of
Community Notification

Community notification is a very popular social policy.
However, little research has investigated the success of
registration and community notification in reducing sex
crime rates or preventing recidivism. One of the first
studies of community notification was conducted by
the Washington State Institute for Public Policy in
1995. No significant differences were found in the re-
arrest rates of high-risk sex offenders who were subject
to community notification and those who were not. In
Iowa, no significant differences were found in the

722———Sex Offender Community Notification (Megan’s Laws)

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 722



reconviction rates of registered and unregistered sex
offenders. About 3% of registered sex offenders were
convicted of a new sex crime after 4 years, compared
with the 3.5% recidivism rate of unregistered sex
offenders. In Wisconsin, it was found that high-risk sex
offenders exposed to aggressive community notifica-
tion actually had higher rates of recidivism (19%) than
those about whom little information was publicly dis-
closed (12%). A multistate study examining the effect
of registration and notification laws in 10 states found
no systematic reduction in sex crime rates after registra-
tion and notification laws were passed. A more recent
study conducted in Washington state did find substantial
reductions in sex offense recidivism. However, it is
unclear whether the changes can be directly attributed to
notification or whether they are a result of more strin-
gent sentencing and probation policies.

Unintended Consequences of
Community Notification

Community notification laws have been criticized as
creating unforeseen negative consequences for vic-
tims, communities, and offenders. For instance, vic-
tims may be discouraged from reporting sexual abuse,
especially if the perpetrator is a family member,
because of the potential for the crime to be publicly
disclosed. Broad notification that disseminates infor-
mation about all sex offenders regardless of risk may
dilute the community’s ability to determine who is
truly dangerous if all offenders are similarly publi-
cized. Finally, the high costs of community notifica-
tion may take away funding from victims’ treatment,
protective services, and foster care programs.

A small but growing body of research has begun to
investigate the experiences of sex offenders and the
impact of notification on their community reintegra-
tion. Research in several states has found that commu-
nity notification often leads to harassment, vigilantism,
and migration for sex offenders. Sex offenders report
that public disclosure interferes with their ability to
secure housing and employment. Some scholars have
speculated that public registries may not be advanta-
geous to a goal of preventing recidivism, because they
create obstacles to successful community reentry by
limiting education and employment opportunities and
by creating social environments marked by shame,
loneliness, instability, and psychosocial stress.

The practical, legal, and social consequences of
crime may be more severe for sex offenders than for
other criminals. Obstacles such as maintaining housing

and employment, social stigma, a sense of vulnerabil-
ity, and relationship problems are recognized as factors
that can facilitate recidivism. Criminological research
has indicated that employment, positive social bonds,
and stability increase the likelihood of successful rein-
tegration for criminal offenders. Social policies that
ostracize and disrupt the stability of sex offenders may
increase their risk and, therefore, may not be in the best
interests of public safety. States that assess risk and
reserve more aggressive notification for high-risk
offenders may minimize potential unintended negative
consequences for lower-risk offenders, with little prob-
ability of compromising community safety.

Although each state prohibits harassment or vio-
lence toward registered sex offenders, community
notification has been known to lead to vigilantism.
Though extreme vigilante violence appears to be rela-
tively rare, cases of arson, shootings, hangings, and
severe property damage have been documented.
Murders of registered sex offenders by vigilantes have
occurred in Maine, Washington, and New Hampshire.
A survey of sex offenders in Florida found that one
third reported being threatened or harassed, 21% suf-
fered property damage, and 5% said they had been
physically assaulted or injured. In Kentucky, 16% of
male sex offenders and 15% of female sex offenders
said that they had been physically attacked. In Indiana
and Connecticut, about 20% of sex offenders reported
that they had experienced harassment, threats, or
property damage, and 10% had been assaulted.

The accuracy of Internet registries has been criti-
cized by the media. The validity of registries can
affect their ability to protect the public. In 2003, the
Boston Herald reported that the whereabouts of 49%
of registered sex offenders in Massachusetts were
unknown. Research regarding the accuracy of
Kentucky’s sex offender registry revealed that about
one quarter of registered addresses might be incorrect.
Newspapers in Florida reported that nearly half of the
sex offenders on the state’s Internet registry were
incarcerated, dead, or missing.

Recidivism, Risk Assessment, and
Community Notification Practices

Community notification is a very popular social policy,
largely because of the belief that sex offenders have
alarmingly high recidivism rates. In actuality, sex
offense recidivism is lower than commonly believed.
Studies by the U.S. Department of Justice and the
Canadian governments suggest that 5% to 14% of sex
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offenders are re-arrested for new sex crimes within a 3-
to 6-year follow-up period. Longer follow-up studies
have found that after 15 years, the vast majority (about
three quarters) of convicted sex offenders had not been
re-arrested for a new sex crime. All these studies
involved very large sample sizes ranging from about
4,700 to 29,000 subjects.

There is also a widespread belief that sex offenders
do not respond to psychological therapies. Early
studies were unable to demonstrate that treatment
reduced recidivism. However, more recent research
indicates that contemporary cognitive-behavioral sex
offender treatment can reduce recidivism by about
40%. A more recent meta-analysis found that 10% of
sex offenders who received treatment were re-arrested
for new sex crimes, while 17% of untreated sex
offenders re-offended. This was a statistically signifi-
cant difference. A recent experimental design was
unable to detect general differences in recidivism
between treated and untreated groups but did find that
those sex offenders who successfully completed the
treatment goals were re-arrested at significantly lower
rates than those who did not.

Though most sex offenders do not re-offend sexu-
ally over time, and many do not meet the criteria for a
paraphilia disorder as defined by the Diagnostic and
Statistical Manual of Mental Disorders, fourth edition
(DSM-IV), some subgroups of sex offenders are dan-
gerous and likely to re-offend. Research consistently
suggests that pedophiles who molest boys are at high-
est risk to re-offend and have the largest number of vic-
tims. Rapists of adult women are also among those sex
offenders most likely to re-offend, and they are also
more likely than other types of sex offenders to use
weapons and physically injure their victims.
Incestuous offenders consistently have the lowest
recidivism rates. At the same time, research has found
that many sex offenders have committed more sex
crimes than those for which they have been arrested.
So, official recidivism rates are likely to underestimate
true offense rates. Also, some sex offenders abuse mul-
tiple types of victims (i.e., adults and children, or both
boys and girls), and official documents may not fully
reflect an offender’s patterns and risk factors.

Those challenges notwithstanding, great progress
has been made in the ability to assess risk for future
sexual violence and estimate the likelihood that a sex
offender will commit a new sex crime in the future.
Researchers have identified factors statistically associ-
ated with recidivism and have combined those

factors into risk assessment instruments. In general, the
more risk factors a person displays, the more likely he
or she is to re-offend. Risk factors most highly corre-
lated with sex offense recidivism include sexual attrac-
tion to children, sexual deviance in general, previous
arrests and charges for both sexual and nonsexual
offenses, male victims, extrafamilial victims, stranger
victims, variety of offending behavior, intimacy
deficits, noncontact offenses, and age under 25.

Some states use this knowledge of risk factors to
assess the likelihood of recidivism and classify sex
offenders into categories (i.e., high, low, and moderate
risk) for community notification purposes. States that use
risk assessment often provide a different amount of
information to the public depending on the danger an
offender poses to the community. For example, high-risk
offenders (for instance, a child molester who victimized
multiple prepubescent boys in a cub scout troop) might
have their address, photo, and information about their
crimes displayed on a public Internet registry, while
lower-risk offenders might be subjected to less aggres-
sive community notification. Using risk classification
systems benefits states in several ways. They are a more
efficient use of resources because more aggressive noti-
fication procedures are reserved only for higher-risk indi-
viduals. They also allow the public to better identify who
poses the most severe threat to women and children in
the community. Broad notification policies, on the other
hand, weaken citizens’ ability to tell who is truly danger-
ous, use vast resources to warn communities about sex
offenders who may pose very little risk, and can interfere
with successful community reentry.

Recent federal policies (i.e., the 2006 Adam Walsh
Act) have enhanced registration and notification
requirements, so it is likely that community notifica-
tion will become more inclusive. There is a need for
continued research to investigate the effectiveness of
community notification in preventing sexual assault.

Jill S. Levenson

See also Child Sexual Abuse; Sex Offender Assessment; Sex
Offender Recidivism; Sex Offender Treatment; Sex
Offender Typologies
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SEX OFFENDER NEEDS

ASSESSMENT RATING (SONAR)

Now primarily of historical interest, the Sex Offender
Needs Assessment Rating (SONAR) was the first
focused attempt to assess change in sexual offenders
based on dynamic risk factors. Dynamic risk factors are
personal skill deficits, predilections, and learned behav-
iors correlated with sexual recidivism that can be
changed through a process of “effortful intervention”
(i.e., treatment or supervision). It was theorized that if
such intervention reduced these risk-relevant factors,
there would be a concomitant reduction in the likelihood
that the offender would recidivate with another sexual
crime. The SONAR demonstrated adequate internal
consistency and a moderate ability to differentiate sex-
ual recidivists from nonrecidivists (r = .43; ROC
[receiver operating characteristic] area of .74).

As the 1990s drew to a close, the profession was
making ever increasing use of actuarial risk assess-
ments for sexual and violent offenders. The debate
about the utility of such measures and their ability to
reliably rank offenders according to risk of re-offense
had, for the most part, been decided in favor of actuar-
ial assessment. General acceptance of actuarial assess-
ment grew as a number of tools (Violence Risk
Appraisal Guide [VRAG], Sex Offender Risk
Appraisal Guide [SORAG], Rapid Risk Assessment for
Sexual Offense Recidivism [RRASOR], Minnesota
Sex Offender Screening Tool–Revised [MnSOST–R],
STATIC–99) gained acceptance in the courts and were
used in most jurisdictions. However, those assessing
risk in actual sexual offenders had no reliable technol-
ogy for assessing change in risk status subsequent to
treatment or other intervention. Actuarial measures,
listed above, are based almost totally on the assessment

of historical, nonchangeable (static) factors that are
insensitive to clinical change. There had been previous
attempts to measure dynamic or “changeable” factors,
most notably in Don Andrews and Jim Bonta’s LSI–R;
but prior to SONAR, there were no focused attempts to
delineate changeable risk factors for individual types of
crimes such as sexual crimes or violent crimes.

Using a group of 409 sexual offenders on commu-
nity supervision, the SONAR authors assessed by both
file review and interview of the supervising community
parole or probation officer the antecedents of sexual
recidivism in a group of Canadian sexual offenders
from nine Canadian provinces. Half of these sexual
offenders had sexually recidivated while on community
supervision, and half had not sexually recidivated while
on community supervision. The sample was also
roughly divided into equal numbers of incest offenders,
child molesters, and rapists. Offenders were matched
on offense history, type of index victim, and jurisdic-
tion; nonrecidivists had an average of 24 months of
supervision in the community, while recidivists had, on
the whole, re-offended within 15 months. The inter-
view and the file review sought data on 128 individual
items from within 22 risk-relevant domains.

Comparison of these two groups of sexual offenders
on this number of risk-relevant factors revealed a subset
of those factors that were seen to change for the worse
in the recidivistic group during the period of community
supervision. Often, deterioration in the assessed areas of
functioning preceded a sexual re-offense. These factors
were divisible into two categories, each of which had an
attending temporal association. Labeled Stable factors,
the following five risk-relevant factors—intimacy
deficits, social influences, antisocial attitudes, sexual
self-regulation, and general self-regulation—seemed to
be amenable to clinical intervention or treatment but on
an intermediate term. These behavioral influences were
seen as more “stable” in the personality and requiring
sustained effort to change. The other four factors
seemed to change on a much faster basis and to be a
reaction to rapidly changing environmental stresses,
conditions, or events. Labeled Acute risk factors, sub-
stance abuse, negative mood, anger/hostility, and oppor-
tunities for victim access were seen as transient
conditions that would only last hours or days. As such,
these factors were seen as more strongly related to pre-
dicting the arrival of imminent re-offense. Statistical
analysis provided a scale, showing moderate predictive
accuracy, that was able to assess ongoing changes in risk
in sexual offenders.
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An important limitation of the study flows from this
data having been collected retrospectively, with every-
one involved knowing, a priori, the recidivism/nonre-
cidivism status of the offender. In addition, the same
sample was used both to develop the instrument and to
test it. The potential for retrospective recall bias, the
retrospective nature of the study, and the lack of cross-
validation called urgently for a truly prospective study
of dynamic risk factors in sexual offenders.

Karl Hanson and Andrew Harris responded to these
shortcomings, splitting the SONAR into two parts, man-
ualizing the assessment, and expanding on the first 5
items of the SONAR to form the STABLE–2000 and the
final 4 items of the SONAR to form the ACUTE–2000.
The STABLE–2000 and ACUTE–2000 were subse-
quently tested in a truly prospective study using more
than 1,000 sexual offenders on community supervision.
Both tests showed predictive ability above that available
to static assessment alone. That study led to the devel-
opment of two new tests with even better predictive
validity: the STABLE–2007 and the ACUTE–2007.
These two measures have demonstrated predictive
validity beyond that available to static assessment alone
and beyond that of the SONAR and the STA-
BLE–2000/ACUTE–2000 packages. The authors do not
support or recommend the use of the SONAR but rec-
ommend the STABLE–2007 and ACUTE–2007, both
available from the authors, for assessing dynamic
changes in risk in sexual offenders.

Andrew J. R. Harris

See also Minnesota Sex Offender Screening
Tool–Revised (MnSOST–R); Rapid Risk Assessment
for Sexual Offense Recidivism (RRASOR);
Risk Assessment Approaches; Sex Offender Risk
Appraisal Guide (SORAG); STATIC–99 and
STATIC–2002 Instruments; Violence Risk
Appraisal Guide (VRAG)
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SEX OFFENDER RECIDIVISM

Sex offender recidivism refers to the commission of a
subsequent offense by a sex offender on release. The
base rates of sexual offending have been found to range
anywhere from 4% to 71% across studies. Some
research findings suggest that the risk of re-offending
may differ according to the sex offender typology.
Furthermore, there is some research that suggests that
there are various static and dynamic risk variables that
can increase the likelihood of re-offense. However, there
has been a considerable amount of debate in the litera-
ture about how sex offender recidivism should be oper-
ationalized. These debates center on the definition of a
subsequent re-offense, how to handle unreported
crimes, and the duration of the follow-up period.

Sex Offender Recidivism

Although there have been numerous individual studies
assessing recidivism rates of sex offenders, Hanson
and his colleagues have conducted two seminal meta-
analyses examining recidivism rates of sex offenders.
In studying sex offender recidivism, meta-analyses
are superior to individual studies as they can statisti-
cally combine results from several studies, thus
increasing the generalizability of the findings.

Hanson and Bussière conducted a meta-analysis of
61 recidivism studies, which provided information on
28,972 sexual offenders. They found that, on average,
the sexual recidivism rate was 13.4% after between 4
and 5 years. When they examined sexual recidivism by
the type of sex offender, they found a recidivism rate of
18.9% for rapists and 12.7% for child molesters. When
they examined recidivism rates for nonsexual violent
recidivism, they found an overall recidivism rate of
12.2%, with child molesters re-offending at a rate of
9.9% and rapists at 22.1%. Finally, when they defined
re-offending as any re-offense (sexual, violent nonsex-
ual, or nonviolent nonsexual), Hanson and Bussière
found an overall recidivism rate of 36.3%, with 36.9%
for child molesters and 46.2% for rapists.

In 2005, Hanson and Bourgnon conducted another
meta-analysis of 82 recidivism studies providing infor-
mation on 29,450 sex offenders over an average of 5 to
6 years postrelease. This time they found an average
sexual offense rate of 13.7%, a violent nonsexual re-
offense rate of 14.3%, and a general (including sexual,
violent nonsexual, or nonviolent nonsexual) re-offense
rate of 36.2%.
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Factors to Consider in Defining
Sex Offender Recidivism

Factors such as the definition of recidivism, unreported
sex crimes, and the length of follow-up can have an
impact on the determination of recidivism rates.

The definition of what constitutes sexual recidi-
vism is a hotly contested topic. While almost all
researchers agree that recidivism should be defined as
a subsequent offense, the nature of the re-offending
has been contested. In some studies, recidivism is
defined as a subsequent charge or arrest, while other
studies specify that the subsequent charges or arrests
must result in a conviction. Furthermore, some
researchers argue that among sex offenders, recidi-
vism should refer only to new sexually based crimes.
However, other researchers define recidivism as any
subsequent crime, regardless of its nature. Finally,
some studies define recidivism as re-incarceration.

These differences in the operational definition of
recidivism have serious implications when considering
the prevalence of sex offender recidivism. For exam-
ple, studies in which subsequent arrests were used as
the criterion would result in higher recidivism rates
because being arrested or charged with a crime does
not always result in conviction. Operationalizing
recidivism as subsequent re-incarceration makes the
definition more narrow thus decreasing recidivism
rates. However, some researchers would argue that sex
offender recidivism should encompass reconviction
only for sexually based crimes and not crimes that are
nonsexual in nature. Finally, using subsequent re-
incarceration as the criterion could also erroneously
inflate recidivism statistics as many sex offenders have
long periods of parole following the completion of
their sentence, and they could be re-incarcerated for
technical parole violations such as drinking alcohol or
failing to meet with their parole officer. Therefore, it is
very important when examining rates of sexual recidi-
vism to determine how the researchers have opera-
tionalized recidivism.

Another issue to consider when examining rates of
sexual recidivism is the number of sex crimes that go
unreported or undetected. For example, it is estimated
that only 32% (or 1 in 3) of sex crimes against indi-
viduals older than 12 are reported to the police.
Polygraph studies of convicted sex offenders found
that sex offenders had committed significantly more
sexual offenses than they were charged or convicted
of and that, on average, sex offenders had been com-
mitting crimes for 16 years before being caught.

Furthermore, even if an offender is charged with a sex
crime, it may be harder to prove, so they may plead to
a lesser nonsex crime.

Finally, when conceptualizing sex offender recidi-
vism, it is also important to examine the length of the
follow-up period. While recidivism may be consid-
ered to be a lifelong occurrence, many studies use dis-
crete periods of 5 or 10 years postrelease, while some
studies have followed sex offenders for up to 25 years.
However, the duration of postincarceration follow-up
could also influence recidivism rates as it is inevitable
that the longer the follow-up period, the more likely it
is that a sex offender will re-offend.

Static and Dynamic Predictors
of Sex Offender Recidivism

Factors predicting risk for recidivism among sex
offenders can be separated into static and dynamic
risk variables. Static risk variables are risk factors that
are unchangeable, such as age or ethnicity, while
dynamic risk variables are factors that are amenable to
change with treatment, such as anger.

In their 1998 meta-analysis, Hanson and Bussière
found several static variables that were related to sex
offender recidivism. They categorized them into four
broad domains encompassing criminal lifestyle, psy-
chological maladjustment, sexual deviance, and treat-
ment motivation. Of those general categories, they
found that the strongest predictor of sexual recidivism
was deviant sexual interest. Specifically, they found that
offenders who had sexual interest in boys and those who
had any other sort of deviant interest were more likely to
re-offend sexually. Additionally, they found that offend-
ers who were young (under the age of 25) and single
(never having been in a long-term relationship) were
more likely to re-offend. The risk for recidivism was
also increased if the sex offender had a prior sexual
offense, had victimized strangers, had an extrafamilial
victim, started offending at an early age, had male vic-
tims, and had engaged in diverse sexual crimes. Finally,
they found that offenders who had failed to complete
treatment or those who were exhibitionists were more
likely to have committed another sexual offense. These
findings were used as the basis for the development of
the STATIC–99, an actuarial risk assessment tool used
to assess the risk for future sex offender recidivism.

In a subsequent meta-analysis of 82 recidivism
studies, Hanson and Morton-Bourgnon found that sex-
ual deviancy and antisocial orientation (composed of
antisocial personality disorder, psychopathy, antisocial
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traits, and a history of rule violation) were the best pre-
dictors of sexual recidivism.

Few studies have focused on dynamic factors related
to recidivism. In their meta-analysis, Hanson and
Morton-Bourgnon found several dynamic factors that
were related to sexual recidivism, including sexual pre-
occupation and general self-regulation deficits.
However, it should be noted that they found no rela-
tionship between factors that have been commonly
assumed to be related to sexual re-offending and subse-
quent sexual recidivism, such as psychological distress,
denial of sex crimes, victim empathy, and motivation
for treatment.

Hanson and Harris conducted another study looking
specifically at dynamic factors related to sexual recidi-
vism. They examined sexual re-offending in a sample
of 400 sex offenders for a period of 5 years following
release. The researchers found that sex offenders who
had committed new sex crimes were more likely to be
unemployed, have substance use disorders, engage in
deviant sexual activities, demonstrate low levels of
remorse for the victim, and report a more chaotic and
antisocial lifestyle than those who had not committed
new sexual offenses.

Sex Offender Typologies
and Recidivism

Some evidence suggests that the risk of sexual recidi-
vism may differ by sex offender typology (category
of sex offender). One study found that rates of sexual re-
offense for incest offenders (those who offend against
family members) ranged between 4% and 10%; rates of
sexual recidivism for child molesters with female vic-
tims ranged between 10% and 29%; rates of sexual
recidivism for child molesters with male victims ranged
between 13% and 40%; rates of sexual recidivism for
rapists ranged between 7% and 35%; and rates of sexual
recidivism for exhibitionists (those who expose them-
selves in public) ranged between 41% and 71%.

Numerous studies have examined recidivism rates
for rapists. Rates of sexual recidivism for rapists have
ranged between 11% and 28% over 5 years. Researchers
have postulated that these discrepancies in recidivism
rates could be attributed to the fact that there are differ-
ent types of rapists (such as those who are mentally dis-
ordered vs. those on probation) and the differential
length of follow-up.

When studying recidivism rates among sex offend-
ers who commit sexual offenses against children,
researchers generally separate the sex offenders into

three categories: (1) those who molest girls; (2) those
who molest boys; and (3) those who molest family
members (incest offenders). Generally, it has been
found that child molesters who have same-sex victims
are at risk of higher rates of re-offending than those
who offend against children of a different sex. A study
of mentally disordered child molesters who offended
against boys found a recidivism rate of 30% over 5
years, compared with a 25% recidivism rate for child
molesters who offended against girls and a recidivism
rate of 6% for incest offenders. However, other studies
have found no differences between recidivism rates for
child molesters with male or female victims.

It should be noted that there have been some con-
tradictory findings regarding sex offender typologies
and risk for re-offending in the recidivism literature.
Many studies, including Hanson and Bussière’s meta-
analysis, have found higher sexual recidivism rates for
rapists compared with child molesters, with incest
offenders having the lowest rate of re-offense of all
categories of sex offenders. However, one study found
that over a 25-year period, child molesters had a higher
rate of re-offense than rapists (52% vs. 39%). In this
study, recidivism was recorded as any new re-arrest
that could inflate recidivism statistics. Another factor
that should be considered when examining sex
offender typologies and recidivism is that there is some
evidence that sex offenders may not be stable in their
victim choice, and there could be crossover (e.g., a
child molester with male victims could offend against
a female) in victim age and gender.

Elizabeth L. Jeglic

See also Sex Offender Assessment; Sex Offender Treatment;
Sex Offender Typologies
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SEX OFFENDER RISK

APPRAISAL GUIDE (SORAG)

The Sex Offender Risk Appraisal Guide (SORAG) is
a 14-item actuarial scale designed to predict violent,
including hands-on, sexual recidivism among men
who have committed at least one previous hands-on
sexual offense.

The items on the scale are the following:

1. Lived with both biological parents until age 16

2. Elementary school maladjustment

3. History of alcohol problems

4. Never been married at time of index offense

5. Criminal history score for nonviolent offenses

6. Criminal history score for violent offenses

7. Number of convictions for previous sexual offenses

8. History of sexual offenses only against girls below
14 years of age (negatively scored)

9. Failure on prior conditional release

10. Age at index offense (negatively scored)

11. Diagnosis of any personality disorder

12. Diagnosis of schizophrenia (negatively scored)

13. Phallometric test results indicating deviant sexual
interests

14. Psychopathy Checklist (Revised) score

Each item is scored and then assigned a weight
based on the relationship of that item to violent recidi-
vism in the construction sample; the weights are then
summed to obtain a total score. The score yields the
percentile rank of the offender as compared with the
construction sample and the estimated probability of
violent recidivism based on a 7- and a 10-year period

of opportunity to re-offend. The items can be scored
from complete institutional files or from files and
interviews (but note that external corroboration of
offender self-report is important).

The initial construction sample used by Rice and
Harris in 1997 comprised released child molesters and
rapists who had been briefly assessed in a Canadian
maximum security psychiatric hospital before transfer
to corrections and offenders treated in the psychiatric
institution. Outcome data were obtained from a vari-
ety of official sources, and criminal charges for vio-
lent or hands-on sexual crimes were the primary
predicted outcome. Outcome data were collected by
individuals blind to offenders’ SORAG scores.

The SORAG is closely related to the Violence Risk
Appraisal Guide (VRAG), an instrument designed to
predict violent recidivism among serious offenders
(not exclusively sex offenders), and it contains many
of the same items. Accuracy of predicting recidivism
is similar in the two instruments among sex offender
samples, but the estimated probability of recidivism is
higher for the SORAG (reflecting the fact that sex
offender samples have higher violent and sexual
recidivism rates than unselected samples).

Follow-up studies of sex offenders using the
SORAG have examined variations in sample (correc-
tional releasees, forensic psychiatric hospital releasees,
offenders supervised in the community), jurisdiction
(Canada, United States, Europe), and variations in aver-
age follow-up time. The SORAG has been robust to
these variations, and SORAG scores are consistently
linearly related to an offender’s probability of violent
recidivism. In replication studies, the accuracy of pre-
diction as indexed by the area under the curve of the
receiver operating characteristic or, equivalently, the
common language effect size is about .75, meaning that
75% of randomly selected violent recidivists have
higher SORAG scores than randomly chosen men who
are not violent recidivists. Accuracy is degraded when
recidivism is measured poorly, when data are missing
for SORAG variables, and when the length of the fol-
low-up period varies widely across offenders. In 2003,
Harris and colleagues found that, under optimum con-
ditions, an accuracy of about .85 can be achieved.
Scores on the SORAG correlate with both the speed
and severity of recidivistic offenses.

The SORAG has also been used to estimate the like-
lihood that an offender will recidivate with a specifically
sexual offense, although these offenses are a subset of
the violent offenses that the SORAG was designed to
predict. In 2006, Rice, Harris, Lang, and Cormier found,
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using actual behaviors involved in offending, that sexu-
ally motivated offenses are frequently labeled as violent
(nonsexual) offenses in official police “rap sheet”
records: For example, sexually motivated homicides
were recorded as homicides. It was argued on the basis
of these data that a tabulation of violent offenses corre-
sponds more closely to the number of sexually moti-
vated offenses than a tabulation of officially recorded
sexual offenses. The prediction of violent offenses
rather than sexual offenses appears on the basis of this
work to better capture the intent of legislation dealing
with the risk sex offenders present to society.

Descriptions of the items, scoring criteria, the
method of derivation of the scale, and the results
obtained with it in follow-up studies can be found in the
2006 book Violent Offenders: Appraising and
Managing Risk (see Further Readings below). Updated
information on the SORAG is maintained at www
.mhcp-research.com/ragpage.htm.

Vernon L. Quinsey

See also Forensic Assessment; Violence Risk Appraisal
Guide (VRAG); Violence Risk Assessment
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SEX OFFENDER TREATMENT

Given the rising concern about the problem of sexual
violence, increased attention has been given to the eval-
uation of existing treatment interventions and the explo-
ration of new treatment models that aim to prevent or

reduce future sexual violence. Because the rehabilita-
tion of sex offenders might curb future sex offending
and thus enhance overall public safety, the importance
of research that examines the efficacy of sex offender
treatment interventions cannot be overstated. To date,
the majority of research has been directed at examining
whether suitable treatment interventions exist, whether
sex offenders are amenable to such treatment, and most
important, whether such treatments “work.”

Numerous treatment models have been used to
rehabilitate sex offenders. While some forms of treat-
ment were developed specifically for use with sex
offender populations, most have been adopted from the
larger class of treatment techniques developed for use
with wide-ranging clinical populations. Moreover,
while some of these sex-offender-specific treatment
approaches have received at least modest empirical
support, others have only limited support or have not
yet been subject to any form of systematic evaluation.
Indeed, because of the many difficulties in evaluating
treatment outcome with this population, considerable
work remains with regard to understanding what
works for whom and whether this treatment success
actually translates into reductions in recidivism.

Treatment Models

The cognitive-behavioral therapy (CBT) approach,
which involves an integration of both cognitive and
behavioral therapy techniques, has been adapted for use
with sexual offenders. The central tenet of CBT is
essentially that our thoughts, behaviors, and emotions
interact with one another in a cyclical manner, such that
changing thoughts about a situation or event might
change subsequent behaviors that ultimately change
our emotions. Purely cognitive interventions used with
sex offenders include cognitive restructuring, which is
aimed at challenging rationalizations, minimizations,
or other offense-supportive beliefs involved in the initi-
ation or maintenance of sexual offending behavior. For
example, a therapist using a cognitive restructuring
technique might challenge an offender’s minimization
that “no one was hurt,” by having the offender examine
the veracity of such belief.

Behavioral approaches have also been used in the
treatment of aberrant sexual behaviors. Behavioral ther-
apies are premised on the idea that deviancy is a learned
behavior that can be unlearned. Thus, inappropriate (or
deviant) sexual desire might be reduced if associated
with negative consequences, while appropriate sexual
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desire might be enhanced if paired with rewards or
other positive consequences. Masturbatory satiation,
for example, involves having an offender masturbate to
deviant fantasies for an extended amount of time
through the sexual refractory (i.e., postorgasm) period,
with the idea that this unrewarded and perhaps aversive
masturbatory experience will reduce or eliminate
deviant arousal. Although procedures might vary, ver-
bal satiation similarly aims to reduce deviant interest by
having an offender repeat aloud deviant sexual fan-
tasies during the postorgasm period. Aversion tech-
niques similarly aim to reduce the deviant sexual
response by pairing aversive stimuli (such as mild elec-
tric shock or foul odors) with deviant arousal. When the
arousal is followed by a shock or other aversive stimuli,
the resulting behavior (deviant arousal) is, again,
expected to decrease. Just as behavioral strategies
might be used to reduce deviant arousal, they are also
used to reinforce or enhance “normal” sexual arousal.
While there is some limited support for the use of these
pure behavioral techniques, these approaches have gen-
erally fallen out of favor in preference of more integra-
tive and comprehensive treatment interventions.

Cognitive-behavioral interventions thus combine
elements of the pure cognitive and pure behavioral
camps. Covert sensitization, for example, relies on the
behavioral technique of pairing negative stimuli with
deviant arousal, but instead of a physical stimulus
uses an imaginal (or cognitive) negative stimulus. In a
typical use of the technique, an offender might be
asked to masturbate to a deviant fantasy, pairing with
that fantasized act an imagined unpleasant negative
consequence. For example, the offender might fanta-
size about committing a deviant offense but then inter-
rupt that fantasy with a vivid and highly personalized
negative consequence, such as the offender’s wife dis-
covering the act and reporting it to the police.

Relapse prevention (RP), a model adopted from the
substance abuse literature, aims to help sex offenders
identify the emotional and situational precursors to sex
offending. In emphasizing the importance of cognitive
states and decisional processes, RP often employs a
CBT framework. RP operates under the assumption
that by identifying the emotional or contextual states
that precede offending, an offender can intervene in the
cycle and prevent a recidivistic sexual offense from
occurring. RP might typically incorporate a wide range
of treatment components, such as anger management,
social skills training, empathy enhancement, or the
aforementioned CBT techniques. Indeed, the general

focus is on giving offenders the skills to manage their
offending behavior once they return to the community.
Thus, offenders learn their “offense cycles” and are
taught how to use this knowledge to recognize high-
risk situations, with the aim of preventing relapse (or
re-offense). Although RP is one of the most widely
used models for treating sexual offenders, there have
been mixed findings with regard to its utility in reduc-
ing sexual recidivism. More research is needed to
examine whether there is sufficient empirical support
for the continued use of this model.

Because evidence suggests that the suppression of
sexual drive will reduce sexual offending, there is gen-
eral support for a combined psychological and pharma-
cological approach to treating sexual deviancy. Such
pharmacological treatment (at times referred to as
“chemical castration”) includes anti-androgens and
hormonal agents that work to reduce sex drive, sexual
arousal, and/or sexual fantasizing. These drug interven-
tions, which diminish or alter testosterone levels, have
been shown to be related to reduced rates of re-offending.
Additionally, there has been support for the use of
selective serotonin reuptake inhibitors (SSRIs) in
reducing deviant sexual behavior. The class of SSRIs,
which have generally been used in treating obsessive-
compulsive tendencies, may have specific utility in
reducing the intrusive or obsessive sexual thoughts
often associated with sexual offending.

Finally, some mention of surgical castration
deserves mention. Although rarely used, surgical cas-
tration involves the removal of the testes, which has
the effect of reducing circulating levels of testosterone
and thereby diminishing sexual drive. While some
have expressed concern regarding the ethical merits of
this form of intervention, surgical castration has been
associated with reductions in sexual recidivism.

Risk, Need, and Responsivity

Some have maintained that treatment should be
based on the principles of risk, need, and responsivity.
Risk refers to the notion that treatment should be
matched to the risk level (typically assessed through
actuarially derived risk assessment tools such as
the STATIC–99/STATIC–2002 or RRASOR) of the
offender, with higher-intensity treatment services
reserved for the highest risk offenders. The need princi-
ple distinguishes between criminogenic and noncrim-
inogenic needs, with criminogenic needs referring to
those factors that directly relate to recidivism, that is,
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those factors that have a direct relevance to reducing re-
offending. Noncriminogenic factors include treatment
needs that do not directly relate to re-offense risk but
that may improve the overall adjustment or quality of
life of the offender, which may thereby indirectly reduce
sexual recidivism. Finally, the responsivity principle
maintains that treatment interventions should be deliv-
ered in a way that is compatible with the ability, treat-
ment readiness, or cognitive capacity of the offender.
The strength of this risk, need, and responsivity model
lies in its consideration of the heterogeneity of sexual
offending. Indeed, this model advocates for the use of
differential treatment strategies for offenders with varied
criminogenic and noncriminogenic needs, thus renounc-
ing a “one size fits all” approach to treatment.

Does Treatment Work?

Despite the early notion in the sex offender academic
community that “nothing works,” recent research has
been more optimistic with regard to the value of sex
offender treatment. Indeed, recent evidence seems to
suggest that there are small but important differences
in the recidivism rates of offenders who do and do not
receive sex-offender-specific treatment interventions.
Indeed, researchers have found that sex offender treat-
ment is effective in reducing both sexual and general
recidivism.

A meta-analysis of sexual offender treatment out-
come studies found that, on average, sex offenders who
had completed treatment had a 12.3% sex offense
recidivism rate compared with the 16.8% recidivism
rate seen for offenders who did not complete treatment.
In support of more recent (typically CBT) interven-
tions, those who completed treatment demonstrated a
sexual recidivism rate of 9.9%, while those who did not
receive one of these newer interventions had a 17.4%
recidivism rate. While more research may shed light on
the particular strategies that work for particular types of
offenders, one can reasonably conclude from the exist-
ing research that treatment does indeed reduce recidi-
vism. Given this research evidence, some contend that
effective treatment programs should target offenders
who are deemed to be at highest risk to recidivate and,
moreover, that best practices suggest that such pro-
grams must target the offender’s criminogenic needs
and be based on a combined CBT and psychopharma-
cological model.

Critics charge, however, that the overwhelming
majority of sex offender treatment studies use too weak

a methodology to draw any firm conclusions. As a result
of practical constraints and the many impediments to
implementing sound research methodologies in crimi-
nal justice or treatment settings, treatment outcome
studies typically fail to use rigorous research designs
that use, for example, random assignment or lengthy
follow-up periods. Sex offenders typically cannot be
randomly assigned to treatment or no-treatment groups
in these settings. Instead, researchers tend to examine
differences between treated and untreated groups where
assignment has been based on need, resulting in a selec-
tion bias. That is, offenders selected for treatment are
typically different in important respects—either being
viewed as amenable to treatment or more dangerous
and, therefore, more in need of treatment. Thus, the
groups being compared differ in risk level or motivation
or other important respects that affect conclusions.
Unfortunately, researchers are seldom able to use rigor-
ous, tightly controlled designs, because they must do
this research in real-world settings that allow for less
sophisticated methodologies.

Moreover, there is often divergence with regard to
what sort of outcome should be measured. While some
studies might consider outcome very narrowly to
include only sexual reconvictions, other studies consider
outcome much more broadly, including for example,
any arrests (even for nonsexual offenses), probation vio-
lations, and/or informal reports of re-offense. Some
attention has also been given to the measurement of in-
treatment change. Indeed, some research has examined
pre- and posttreatment scores on dynamic variables
related to sexual recidivism. Thus, treatment providers
or researchers might focus on changes in attitudes toler-
ant of sexual offending or intimacy deficits as a function
of treatment interventions. More research is needed to
establish the direct relationship between these within-
treatment gains and actual reductions in recidivism.

In sum, while meta-analytic research has generally
supported the value of treatment for sex offenders, the
research studies on which these meta-analyses were
based have typically employed suboptimal method-
ological designs. Despite this, the weight of the
research does show some support for cognitive-
behavioral and psychopharmacological interventions.
Thus, while there is room for optimism, especially
with regard to certain techniques, firm conclusions
about the utility of sex offender treatment await fur-
ther research.

Cynthia Calkins Mercado
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See also Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Sex Offender Needs Assessment
Rating (SONAR); Sex Offender Recidivism; Sex Offender
Typologies; STATIC–99 and STATIC–2002 Instruments
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SEX OFFENDER TYPOLOGIES

Sex offenders are a heterogeneous group. While there is
no standardized system for the taxonomy of sex offend-
ers, they are generally classified into various typologies
based on their offense characteristics, motivations for
offending, and likelihood of recidivism. Typologies are
important in that they capture the characteristics of sex
offenders, and they can be useful for treatment interven-
tion and risk assessment. However, it should be noted
that these typologies do not always coincide with crim-
inal justice classifications of sex offenders. Sex offend-
ers are generally separated into those that commit
contact sex offenses and those that commit noncontact
sex offenses. Contact sex offenders include child moles-
ters, incest offenders, and rapists. Noncontact sex
offenders include exhibitionists, voyeurs, and frotteurs.

Child Molesters

Child molesters are sex offenders whose victims include
minors (under the age of 18). Child molesters can be
further categorized by their sexual preferences. Those

child molesters who are sexually attracted to children
under the age of 13 (i.e., prepubescent children) are
referred to as pedophiles, while child molesters whose
sexual preference is for teenagers or those between the
ages of 13 and 18, are considered hebophiles. However,
it should be noted that neither pedophilia nor hebophilia
are considered crimes, as they relate only to sexual inter-
est and not to the commission of any sexual act.

Child molesters generally report attraction to
children of a certain age that are not related to them.
Some child molesters have only male victims, some
only female victims, while other child molesters
offend against both boys and girls. Child molesters
who offend against boys have been found to have
higher rates of recidivism.

Child molestation can involve a variety of inappro-
priate sexual activities and behaviors. These include
undressing the child, exposing themselves to the
child, masturbating in front of the child, or touching
and fondling the child. They could also include more
serious sexual offenses, including performing fellatio
or cunnilingus on the child or penetrating the child’s
vagina, mouth, or anus with their fingers, foreign
objects, or penis. Physical force, coercion, or threats
may be used to compel the child into the sexual act.

To gain access to their victims, child molesters
often engage in relationships with the child or with the
adult guardians of the child. This is referred to as
grooming behavior. The sex offender appears to be
very interested in the child’s needs to gain the child’s
affection and loyalty and the guardian’s confidence so
that the molestation will not be reported. Some child
molesters may also use threats to prevent the children
from reporting the abuse.

Child molesters often believe that their victims
want to be involved in a sexual relationship. When a
child responds positively to the grooming behavior,
the child molester interprets this as the willing partic-
ipation of the victim. As a result, the child molester
can believe that the molestation is not damaging to the
child. This is referred to as a cognitive distortion.

Incest Offenders

Incest offenders are sex offenders who offend against
minors (children) who are related to them by blood.
Additionally, offenders are also considered incest offend-
ers if they abuse a child that they have quasiparental
authority over, such as a stepfather or the boyfriend of the
child’s mother.

Sex Offender Typologies———733

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 733



The most common form of incest is sexual contact
between a father and daughter or a stepfather and
stepdaughter. Perpetration of inappropriate sexual
contact may occur only once, but more often, it takes
place over several years. It is not uncommon for incest
offenders to offend against several children in the
same family. Unlike child molesters, the majority of
incest offenders have female victims and their victims
tend to be older. While they may start offending
against a prepubescent child, the offending may con-
tinue after the child hits puberty.

Unlike a child molester, the incest offender is gen-
erally sexually attracted to adult females. Most incest
offenders have had consensual, age-appropriate part-
ners at some point in their lives. While by definition
they would be considered pedophiles as they are
engaging in sexual acts with a minor, they often view
the victim as a surrogate for an age-appropriate part-
ner. Incest offenders often only start abusing children
as a way to cope with the stress they are experiencing.
Stressors reported by incest offenders include dysfunc-
tional relationships, sexual problems or dissatisfaction,
and social isolation. Often alcohol and drugs are
involved in the commission of the offense. However,
once identified, incest offenders have the lowest rates
of recidivism compared with other sex offenders.

Rapists

Rape is generally defined as forced sexual intercourse
without consent against adult victims. Rape is a vio-
lent crime. Rapists engage in behaviors such as
threats, hostility, and physical violence to overpower
the victims and force them into sexual activity against
their will. Rape does not always result in overt physi-
cal injury to the victim. Rapists’ primary interests are
self-gratification, dominance, and control. Unlike
child molesters and incest offenders, rapists generally
offend against the same victim only once. Rapists
have been found to have high levels of deviant sexual
arousal and impulsivity. Additionally, they are more
criminalized than child molesters and incest offend-
ers. Rapists who use violence in the perpetration of
the rape and who have a history of violent behavior
recidivate at higher rates than rapists who do not use
physical violence in the commission of the crime.

In 1979, Nicholas Groth identified three different
kinds of rapists: anger rapists, power rapists, and sadis-
tic rapists. According to Groth, anger rapists are angry

about a variety of issues in their lives and are unable to
cope with them in a prosocial manner. While their
anger may be directed at women, this is not always the
case. Anger rapists tend to use excessive physical and
verbal violence in the commission of the rape, thus
leaving the victim battered and bruised. In addition,
anger rapists may use weapons to hurt their victims.
The offenses are generally not planned and are short in
duration. The anger rapist tends to choose victims who
are perceived to be vulnerable when the rapist becomes
angry. It is believed that between 25% and 40% of all
rapes are committed by anger rapists.

Groth describes power rapists as offenders who use
power and control to dominate their victims. Contrary
to anger rapists, power rapists tend to use the threat of
violence, rather than violence, to force their victims
into submission. While a power rapist may use a
weapon in the commission of the rape, the weapon is
used primarily to gain compliance from the victim.
Victims of power rapists are often not physically
harmed during the perpetration of the crime. These
rapists seek out women who are both physically and
emotionally vulnerable and who will require little
force to be dominated. Groth estimates that the major-
ity of all rapists fall into the power rapist category.

The third type of rapist is the sadistic rapist.
According to Groth the sadistic rapist derives sexual
gratification from the physical and psychological suf-
fering of his or her victim and often engages in ritual-
ized sexual behavior involving degradation and torture
of the victim. Activities may range from restraint, beat-
ing, and punching, to stabbing, strangulation, torture,
and murder. Sadistic rapists frequently have psychiatric
difficulties that may have a direct relationship to the
offense behavior. Sadistic rapists often continue offend-
ing until they are apprehended, and the severity of
sadistic acts increases over time. It is estimated that
only between 2% and 5% of all rapes are committed by
a sadistic rapist. Due to the violent and sadistic nature
of their attacks, sadistic rapists often receive long
prison sentences.

Exhibitionism

Exhibitionism is the most common form of sexual
offending behavior. The exhibitionist is typically a
male, and the victim is usually a female. Exhibitionists
derive sexual pleasure and arousal from the exposure of
their genitals or entire naked body to unsuspecting
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strangers. Exhibitionism is considered a paraphilia in
the Diagnostic and Statistical Manual of Mental
Disorders, text revision (DSM-IV-TR). On occasion,
exhibitionists will masturbate while exposing them-
selves. While exhibitionism is sometimes considered a
humorous topic, it often causes the victims a significant
amount of fear and distress. Exhibitionists will rarely
seek physical contact with their victims. Generally,
they become aroused by the reaction of the victim. In
other cases, the exhibitionist may fantasize that the vic-
tim becomes sexually aroused following the exposure.
Exhibitionists frequently have high rates of recidivism.
It is speculated that exhibitionism generally starts by
the age of 18; however, very few arrests for exhibition-
ism are documented in adults over the age of 40.

Voyeurism

Voyeurism is the act of becoming sexually aroused by
observing unsuspecting individuals who are naked, in
the process of disrobing, or engaging in sexual activity.
Voyeurism is considered a paraphilia in the DSM-IV-
TR. Masturbation usually occurs during or shortly after
voyeuristic activities. There is usually no relationship
between the voyeur and the victim. Individuals who
engage in voyeurism are often referred to as “Peeping
Toms.” In most cases, the voyeur observes the victim
to become sexually aroused and does not desire any
contact with the victim. However, on occasion,
voyeurs suffer from delusional disorders and thus truly
believe themselves to be in a relationship with the vic-
tim. In these cases, the voyeur could pose a danger to
the victim.

Voyeurism generally begins before the age of 15
years and tends to be a chronic behavior. Many voyeurs
have consensual age-appropriate relationships in addi-
tion to the voyeuristic behavior. However, in its extreme
form, voyeurism constitutes the only form of sexual
activity.

Frotteurism

Frotteurism involves touching and rubbing against a
nonconsenting person to achieve sexual gratification.
Frotteurism is considered a paraphilia in the DSM-IV-
TR. The behavior usually takes place in crowded areas
in which the frotteur can more easily escape arrest or
detection (e.g., on busy sidewalks and on crowded
trains or buses). Frotteurs are generally male, and their

victims are usually female. During the assault, the frot-
teur generally rubs his genitals against the victim’s
thighs and buttocks or fondles the victim’s genitalia or
buttocks with his hands. Some frotteurs will grab a
woman’s breast as they are walking by. While engaging
in frotteurism, the frotteur usually fantasizes that he is
in a consensual sexual relationship with the victim.
However, the frotteur recognizes that he must escape
following the assault to avoid prosecution from the
authorities. Some acts of frotteurism are very overt
(such as grabbing a breast), while others are less so
(rubbing against someone in a crowded shopping mall).
Therefore, victims may not always be aware that they
have been assaulted. Usually, this paraphilia begins by
adolescence. Most frotteurs are between the ages of
15 and 25; however, frotteurism has also been noted in
older, shy individuals.

Elizabeth L. Jeglic

See also Sex Offender Assessment; Sex Offender Recidivism;
Sex Offender Treatment
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SEXUAL HARASSMENT

Law and psychology scholars have studied judgments of
sexual harassment for several decades and have reported
a number of findings that add to and draw from the lit-
eratures in social, clinical, and industrial organizational
psychology. This entry discusses some of the more
important variables such as sex of the observer, com-
plainant, and alleged harasser; organizational structure;
and individual differences in observers, complainants,
and alleged harassers. While not all psychological
studies of sexual harassment follow the contours of
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discrimination law, all the scientific literature eventually
comes into contact with the law either as a starting point
that shapes judgments of responsibility or as an ending
point to address issues of discrimination. Therefore, it is
helpful to organize the literature around the law.

Federal Sexual Harassment Law

Title VII of the Civil Rights Act of 1964 (amended in
1991) prohibits an employer from discriminating with
respect to compensation, terms, conditions, or privileges
of employment because of race, color, religion, sex, or
national origin. With respect to sex, Title VII prohibits
employers from exacting sexual contact in exchange for
compensation or advancement (quid pro quo harass-
ment) and from subjecting workers to abusive or hostile
working environments because of their gender. In 1986,
in Meritor Savings Bank v. Vinson, the U.S. Supreme
Court upheld a liability finding against an employer who
subjected a worker, because of her sex, to unwelcome
misconduct that was “sufficiently severe or pervasive to
alter the conditions of employment and create an abusive
working environment.” After the Court heard Harris v.
Forklift Systems, Inc. in 1993, hostile work environments
required subjective (the victim actually experienced abu-
sive conduct) and objective tests (a reasonable person
would have found the conduct abusive). More recently,
in its 2001 term, the Supreme Court affirmed in Clark
County School District v. Breeden limits for the “severe
or pervasive” test, holding that a comment and a chuckle
were insufficient to define a hostile work environment.
However, going the other way (increasing Title VII pro-
tection), the Court prohibited intragender harassment:
“Nothing in Title VII necessarily bars a claim of dis-
crimination ‘because of . . . sex’ merely because the
plaintiff and the defendant (or the person charged with
acting on behalf of the defendant) are the same sex” in its
holding in Oncale v. Sundowner Offshore Services, Inc.
(1998). In recent times, the majority of cases brought to
the Equal Employment Opportunity Commission and
the courts are hostile work environment theories of lia-
bility. Psychologists find these cases most interesting to
study as well.

To determine whether unwelcome social sexual con-
duct reaches the threshold of a hostile work environ-
ment, most courts adopt the reasonable person test,
which according to Rabidue v. Osceola Refining Co.
(1986) is “the perspective of a reasonable person’s reac-
tion to a similar environment under essentially like
or similar circumstances.” Other courts emphasize dif-
ferences in how men and women view social sexual

conduct. Specifically, in Ellison v. Brady (1991), the
Ninth Circuit held that “a female plaintiff states a prima
facie case of hostile environment when she alleges con-
duct which a reasonable woman would consider suffi-
ciently severe or pervasive to alter the conditions of
employment and create an abusive working environ-
ment.” In Fuller v. City of Oakland (1995), the Ninth
Circuit clarified this standard, holding that “whether the
workplace is objectively hostile must be determined
from the perspective of a reasonable person with the
same fundamental characteristics” as those of the plain-
tiff. After the intragender holding in Oncale, the rea-
sonable victim test looks to the background (e.g.,
gender, race, and age) of the complainant as well as the
context of the conduct (e.g., persistence, status, and
sexual orientation of the participants). Thus, the rea-
sonable victim standard is a semisubjective test, which
is concerned with whether a reasonable person with the
same key attributes and in a situation similar to the
complainant would find the offensive conduct suffi-
ciently hostile to violate Title VII. While the issue of
appropriate legal standard remains open today, after
Harris there has been movement in most (but not all
circuits) toward a more objective reasonable person
test.

In Burlington Northern v. White, a recent 2006 case
defining retaliatory action in hostile work environ-
ment sexual harassment, the Court reiterated that
there are two types of hostile work environment
claims. One type involves a tangible work action (e.g.,
hiring, firing, promoting, changing work assignments)
in which defendants are strictly liable (if their super-
visors were responsible for the tangible actions), and
the second type creates abusive conditions through
other conditions of employment (such as sexual com-
ments, pornography in the work place, unwanted
requests for dates). Interestingly, Justice Samuel
Alito’s dissenting opinion in Burlington Northern
pointed out confusion about whether the reasonable
person is an objective test (ignoring plaintiff attrib-
utes) or a subjective test that takes into consideration
the complainant’s individual characteristics (i.e., age,
gender, race, family relations). Justice Alito’s opinion
in Burlington suggests that the issue of objective ver-
sus subjective standard may soon become an impor-
tant concern in this area of jurisprudence. There is
need for more work that examines the power of the
reasonable victim test to sensitize workers to gender,
racial, and sexual orientation differences. Knowledge
about how legal standards influence workers’ judg-
ments should be of interest to social scientists,
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lawyers, legislators, and judges as they grapple with
sexual harassment in a multicultural workforce popu-
lated with large numbers of members of both sexes.

Psychological Research
on Sexual Harassment

Despite a plethora of empirical research efforts, few the-
ories explain the production of sexually harassing con-
duct or the evaluation of sexual harassment allegations
at work. With regard to the production of sexually
harassing conduct, Barabara Gutek proposed and suc-
cessfully tested sex-role spillover theory as one of the
earliest models of workplace misconduct resulting from
gender-based interactions. Data collected in a telephone
survey of Los Angeles workers supported a tendency for
male workers to invoke sex-based stereotypes, which
sometimes produced inappropriate sexual conduct,
especially in male-dominated occupations and work
groups. In male-dominated settings, gender became
highly salient and activated social stereotypes that were
inappropriate guides for workplace conduct. Later tests
of the theory have not been as successful. Other
researchers presented vignettes of ambiguous incidents
and found that participants rated the behaviors more
harassing when they occurred in integrated or nontradi-
tional occupations. Sex-role spillover theory has suc-
cessfully explained how workers label only some forms
of harassment and only with certain stereotypes of
women workers. Thus, the literature supports a role for
gender distributions (i.e., the ratio of men to women in
the workplace) in explaining harassment, but the exact
form of that relationship is not at all clear.

Focusing on the situational side of the workplace,
Louise Fitzgerald and colleagues theorized that sexual
harassment is a function of both gender distribution
and the extent to which the organization communicates
tolerance of harassment. In one study examining
women in a large West Coast utility company, these
researchers report that workers who perceived the
organizational climate to be tolerant of harassment and
who participated in nontraditional gender occupations
reported higher levels of harassment, job dissatisfac-
tion, and psychological distress. Data from another
organizational survey suggested that women who self-
report harassment and those who experience behavior
that others find harassing suffer from similar psycho-
logical harms.

Relying on traditional social psychological the-
ory, John Pryor and his group posited that sexual
harassment is the joint product of situation and person

variables. In one study, they found that men who
scored high on the Likelihood to Sexually Harass
Scale (LSH) overestimated the co-occurrence of words
power and sex on a paired-associates memory test.
Other studies using subliminal primes found evidence
for an automatic power and sex link in high LSH men.
In still other research, men high in LSH and men
primed with sexist ads, such as those seen on televi-
sion, asked sexist questions of a female confederate
during an ostensible job interview. Together, these
studies showed how stimuli commonly encountered by
workers can trigger uncontrollable cognitive responses
in some men that produce harassing behavior.

Gender Differences

One area in which a great deal of psychological research
exists concerns judgment differences between men and
women in cases of alleged harassment. With few excep-
tions, experiments, field studies, and surveys show con-
sistent gender differences in judgments of harassment
against women, with women using broader definitions
and being more likely to label specific incidents as harass-
ing. To explain the extant gender effects, one group of
researchers presented scenarios to evaluators and pro-
duced a path analysis in which hostile sexism, observer
self-referencing, and complainant credibility explained
gender effects in harassment judgments. However, others
found gender effects on harassment tolerance and on
harassment judgments even after they controlled for hos-
tile sexism.

Despite these findings, some authors have questioned
the size and consistency of gender effects, and one meta-
analysis of 83 investigations found significant but small
effects for gender. Richard Wiener and colleagues sug-
gested that the severity of the unwelcome conduct might
explain the seemingly small effects. Researchers using
experimental (scenario) methods with undergraduate
participants reported that women rated ambiguous con-
duct more harassing, but perceived severe and benign
instances similarly to men, while others surveying work-
ers found gender effects with ambiguous, but not with
severe or innocuous cases. A subsequent meta-analysis
completed in 2001 took type and severity of harassment
into account and found a moderately large overall gender
effect (i.e., women found a broader range of behaviors
harassing) and even stronger gender effects in studies
using moderately severe hostile work environments.
Furthermore, when Wiener and colleagues presented
evaluators scenarios based on Ellison v. Brady and
Rabidue v. Osceola Refining Co. and two video
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reenactments, women found more evidence of legally
defined harassment.

With regard to intragender harassment, early work
found that male workers experience at least as many
potentially sexual harassing behaviors from other men
as from women, but reacted less negatively to encoun-
ters with women. Furthermore, one study reported that
men experience cross-gender social sexual conduct at
work as seductive but same-gender behavior as harass-
ing. Expanding on this work, Margaret Stockdale and
colleagues showed that male-on-male harassment
results, in part, from men’s motivation to enforce strict
gender role norms on less masculine men. Data from a
1995 Armed Forces survey showed intragender harass-
ment occurred mostly among men who treat other men
harshly. That is, these male workers reject other men as
too feminine and do not approach them sexually. While
others have begun to study intragender harassment, the
influence of sexual orientation of men in intragender
cases remains largely untested.

Following up on their earlier work, Margaret
Stockdale and colleagues presented approach and
rejection scenarios in which males experienced
unwanted sexual attention from women or other men.
In the rejection scenarios only, female as compared
with male observers rated higher sexual harassment
using their own personal definitions of harassment.
These results supported Richard Wiener and col-
leagues’ self-referencing hypothesis that people use
themselves as reference points to judge the abusiveness
of harassment complaints. Other research using
vignette studies found that subjective ratings of how
evaluators would perceive the egregious conduct if they
were the object of the unwanted behavior explained the
effects of observer gender. There is also support in the
literature for self-referencing in another scenario study
in which women (compared with men) found more evi-
dence of male-on-male harassment.

Unlike the gender literature, a smaller and much less
organized literature attests to the importance of cultural
factors. Most interestingly, one cross-cultural scenario
study involving eight nations conducted by Janet Sigal
and colleagues found participants from individualist
countries (e.g., the United States and Germany) were
less likely than those from collectivist countries (e.g.,
Taiwan and the Philippines) to find a professor “guilty”
of sexually harassing a female student. Other research
manipulated a litigant race in a mock jury study of sex-
ual harassment to find jurors (especially White males)
more sympathetic to litigants of their own race.

While several studies have examined race and eth-
nicity as factors that qualify the way in which workers
experience sexual and ethnic harassment, the results of
those investigations are inconsistent, sometimes sup-
porting conditional findings and sometimes not sup-
porting the effects of these qualifying factors. Louise
Fitzgerald and colleagues empirically developed and
successfully tested an organizational model to explore
the effects of race and ethnicity as explanations for out-
comes of sexual harassment. Others have also built
empirical models to identify some of the correlates of
gender that help explain its effect on harassment judg-
ments. Approaching the problem from a theoretical per-
spective, Richard Wiener and colleagues offer a social
cognitive model of liability decisions to account for
gender, race, and sexual orientation effects.

Social Cognitive Model of
Sexual Harassment Judgments

The social cognitive model tries to integrate the law and
psychology in this area. According to this model, sex-
ual harassment judgments emerge from a two-stage
model, with a preliminary judgment based on well-
rehearsed and easily retrievable rules of categorization
(i.e., sexual assault is harassment, telling dirty jokes is
not). The initial judgment compares the complained
after conduct to existing standards of behavior. If the
conduct exceeds an offensiveness threshold, people
perceive it as harassment with little cognitive activity
(e.g., quid pro quo harassment, assault, and rape). If the
conduct falls below a minimum offensiveness, people
perceive it as nonharassing, again with little cognitive
activity (e.g., compliments and personal talk). If the
conduct falls between these norms, or if the observer is
motivated to engage in further efforts, then a second,
deliberative process ensues.

The model anticipates a second stage that triggers
self-referencing to analyze more carefully the com-
plained after incident(s). Here, the effects of the gender,
race, and sexual orientation of the observer, alleged
harasser, and complainant come into play. Because of
prior experiences in and out of work, men and women,
as well as people with different racial/ethnic back-
grounds, cultural backgrounds, and sexual orientations,
use different standards to judge harassment complaints.
Women, ethnic minorities, and homosexuals use a
broader definition because their vulnerable positions in
society make them more sensitive to the role of social
underdogs.
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This model and prior research argue that people
informed of the law and motivated to do so will test the
unwelcomeness, severity, and pervasiveness of the inci-
dent(s) to evaluate the accuracy of their initial harass-
ment judgments. Observers use themselves as reference
points to determine whether ambiguous social sexual
conduct at work is unwelcome, severe, and/or perva-
sive. If the perceivers think that the unwelcome behav-
ior would have seemed sufficiently pervasive or severe
to themselves as targets, then they will conclude that it
was harassing for the complainant, to the extent to
which they perceive themselves to be similar to the
complainant.

Findings from several studies by Richard Wiener
and colleagues support the two-stage approach. In one
study, 50 male and 50 female workers completed semi-
structured interviews with card sorting and rating tasks.
The resulting mental concept maps showed that women
evaluated male harassers with attributes (i.e., intimida-
tion, arrogance, and popularity) related to the harassers’
power and social aptitude, but men evaluated male
harassers around the dimensions of responsibility and
psychological adjustment attributes (i.e., strength, con-
fidence, and being a bully). Women grouped female
victims along dimensions of blameworthiness and
assertiveness, relying heavily on security, upward
mobility, and gullibility as victim attributes. Men used
attributes of attractiveness, shyness, and anger to differ-
entiate between helpless and blameful victims who
were sexually aggressive or physically alluring.
Statistical analyses (logistic regression) produced accu-
rate gender classification for 86% of the sample using
these attributes.

In another study, this research team presented video-
tapes of equal employment opportunity officers inter-
viewing ostensible workers based on Rabidue v.
Osceola Refining Co. and Ellison v. Brady fact patterns.
Two hundred full-time workers applied either the rea-
sonable person or reasonable woman legal standard and
rated the complained after conduct on unwelcomeness,
severity, pervasiveness, and harassment likelihood. The
main effect for gender was significant across cases.
However, self-referencing questions that asked respon-
dents how they would have perceived the conduct had
they been the complainant completely explained the
gender effects. Several additional studies replicated the
gender and self-referencing findings. In other results,
participants who applied the reasonable person (as
opposed to the reasonable woman) standard and those
high (as opposed to low) in hostile sexism found less

evidence of sexual harassment, regardless of gender or
case. Most notably, use of the reasonable person legal
standard offset the effects of hostile sexism so that the
difference in harassment judgments between high and
low hostile sexists disappeared under the reasonable
woman standard.

In more recent efforts, this research team presented
respondents with two scenarios (videotaped reenact-
ments of Rabidue v. Osceola Refining Co. and
Faragher v. City of Boca Raton, 1998), which depicted
independent cross-gender allegations. A female com-
plainant in the first set of allegations displayed aggres-
sive, submissive, mixed, or neutral conduct. Most
interestingly, perceptions of complainant aggressive-
ness in the priming sequence lowered likelihood of
harassment judgments in the target sequence. The fact
that hostile attitudes toward women triggered by one
sequence of behavior influenced harassment judgments
of later new facts supports the automatic internal stan-
dard component of the social cognitive model. Finally,
hostile and benevolent sexism influenced judgments
under the reasonable person but not under the reason-
able woman standard. Current efforts are under way to
examine the implications of the two-stage model for
judgments that men and women make when males
accuse other males of harassment in multicultural
workplace scenarios. These efforts are looking more
closely at the effects of ethnicity and sexual orientation
as precursors to sexual harassment and other forms of
discrimination in the workplace, schools, and housing
markets. The extension of the social cognitive model of
discrimination in these settings is important in our
increasingly multicultural work, education, and living
environments.

Richard L. Wiener

See also Sexual Harassment, Jury Evaluation of
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SEXUAL HARASSMENT,
JURY EVALUATION OF

Research examining juror decisions in sexual harass-
ment has generally found a relationship between juror
gender and liability decisions, in that women are more
likely than men to consider sociosexual behavior sexual
harassment. This relationship is mediated by several
variables, including attitudes of hostile sexism, juror
self-referencing, juror ratings of the credibility of the
plaintiff, and the story constructed by the juror. Using a
“reasonable woman” standard as opposed to a “reason-
able person” standard has not been successful in atten-
uating the gender gap in decision making in sexual
harassment cases. However, some research suggests
that expert testimony addressing these issues may help
jurors make better decisions. Expert testimony address-
ing the “abuse excuse” has been suggested by some
experts as a defense strategy, but researchers have
demonstrated that this defense is not only flawed but
also ineffective with jurors. Some research suggests
that jurors may need an expert to testify about the
harms experienced by targets of sexual harassment
because they underestimated those harms. In addition,
researchers have begun to examine how jurors award
damages in sexual harassment cases, and a preliminary
study has demonstrated that they award compensatory
damages incorrectly but are correct in their allocation
of punitive damages.

Sexual harassment in the workplace is a serious
legal problem that has only gained attention in the
legal arena in the past few decades. There are two
types of sexual harassment that are actionable in the
U.S. legal arena: (1) quid pro quo sexual harassment,

that is, behavior in which an employee directly threatens
a subordinate employee with a sexual request that the
subordinate must comply with to maintain employment,
and (2) sexual harassment caused by a hostile work envi-
ronment (HWE), that is, unwelcome behavior from any
employee that is gender-based and that is severe and per-
vasive enough to negatively affect the victim’s working
environment. Research investigating juror decisions in
sexual harassment cases has focused on how jurors per-
ceive different types of sexual harassment and has exam-
ined several different factors that affect jurors’ decisions
in sexual harassment cases (e.g., juror gender, the legal
standard used, the use of expert testimony). Researchers
have also begun to examine how jurors award damages in
sexual harassment cases.

Gender Effects on Juror
Decisions in Sexual Harassment Cases

Research on jurors’ decisions in sexual harassment
cases has consistently demonstrated that women are
more likely than men to perceive more types of socio-
sexual behavior in the workplace as sexually harassing.
This effect has been consistent across several levels of
ecological validity (e.g., participants acting as jurors,
participants judging workplace scenarios), types of
stimuli (e.g., written summaries of workplace situa-
tions, videotaped trials), and participant types (e.g.,
students, community members) and has been con-
firmed by two meta-analyses. In addition, researchers
have found that the magnitude of the gender difference
is moderated by the type of harassment perceived.
Specifically, men and women make similar judgments
about cases of clear-cut sexual harassment (e.g., quid
pro quo, sexual coercion), but women are more likely
than men to make judgments in favor of the plaintiff in
cases in which the behavior is more ambiguous (e.g.,
HWE sexual harassment).

MMeeddiiaattiinngg  VVaarriiaabblleess  iinn  tthhee  RReellaattiioonnsshhiipp
BBeettwweeeenn  GGeennddeerr  aanndd  VVeerrddiicctt

Researchers have also examined mediating variables
in the relationship between gender and verdict in sexual
harassment cases. Several studies have shown a mediat-
ing effect of juror self-referencing (i.e., jurors imagining
how they would have acted or what they would have
done in the same situation) on the relationship between
juror gender and verdict. In these studies, women were
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more likely than men to self-reference and, therefore,
were more likely to find for the plaintiff. Research
expanding on this relationship found that attitudes of
hostile sexism mediated the relationship between gen-
der and self-referencing, in that men were more likely
than women to hold attitudes of hostile sexism, and
therefore, men were less likely to self-reference than
women. In addition, those jurors who were higher in
self-referencing (typically women) also rated the plain-
tiff’s credibility higher than those who were low in self-
referencing; those who rated the plaintiff’s credibility
higher were more likely than those who rated the plain-
tiff’s credibility lower to render a judgment in favor of
the plaintiff.

Further research replicated and extended this
model to show that the content of expert testimony
may affect jurors’ tendencies to self-reference. In this
study, self-referencing was a significant mediator for
jurors who heard traditional forms of expert testimony
but not a significant mediator for jurors who heard
expert testimony from a traditional plaintiff expert and
a defense expert who included information about the
plaintiff’s history of childhood sexual abuse (CSA) as
a possible cause of the harassment. Thus, jurors were
most able to relate to the plaintiff who had no history
of CSA rather than to the plaintiff with a history of
CSA and, therefore, only self-referenced in those con-
ditions with no claims of prior CSA.

Other researchers used the story model for juror
decision making as a basis for explaining jurors’ deci-
sions in sexual harassment cases and accounting for
the gender difference in juror decisions. These
researchers showed that the story endorsed by the
jurors (either proplaintiff or prodefense) mediated the
relationship between juror gender and juror decisions.
Women were more likely to endorse a proplaintiff
story than men (who were more likely to endorse a
prodefense story), and therefore, women were more
likely than men to render a verdict for the plaintiff.

The Effect of Legal
Standard on Juror Decisions

To find an employer liable for HWE sexual harassment,
jurors are instructed that not only must the plaintiff show
that she experienced discrimination based on gender, but
she must also show that the behavior must have been so
severe and pervasive that a reasonable person would
believe that the conditions of employment were altered

or that the working environment was hostile. This rea-
sonable person standard is reflective of the unique nature
of sexual harassment compared with most other tort
claims—namely, that it involves a subjective component.
Because of the gender differences in perceptions of sex-
ual harassments, some courts have adopted a “reasonable
woman” standard instead of the reasonable person stan-
dard traditionally used in sexual harassment cases.

The thought behind using a reasonable woman stan-
dard is that men and women differ in their perceptions
of sexual harassment, so the decision maker should
adopt the perspective of the victim (who is most likely
a woman) when deciding whether the behavior in ques-
tion is sexual harassment. Despite these good inten-
tions, researchers have found little to no effect of legal
standard on juror decisions in sexual harassment cases.
Researchers have conducted several studies, varying in
ecological validity and with different types of partici-
pants and have found little to no evidence that using a
reasonable woman standard as opposed to a reasonable
person standard diminishes the gender effect. It is pos-
sible that using the reasonable woman standard is inef-
fective in attenuating the gender gap in juror decisions
because jurors may not notice the difference in stan-
dard. Scholars have also postulated that jurors may not
understand the differences between a “reasonable per-
son” and a “reasonable woman” or may ignore the rea-
sonable woman standard in their decision making.

The Effect of Expert
Testimony on Juror Decisions

Experts have suggested that perhaps expert testimony
addressing the differences between the reasonable
woman and reasonable person standards and/or expert
testimony addressing gender differences in juror deci-
sion making about what behavior constitutes sexual
harassment may help reduce the gender gap in decision
making in sexual harassment cases. Some research sug-
gests that this may be a successful strategy. In one
study, researchers examined the effect of expert social
framework testimony, addressing the effects of gender
stereotyping on juror judgments. The expert testimony
did not affect women’s judgments, but men were more
likely to find for the plaintiff in conditions with expert
testimony than in conditions without expert testimony.
The gender gap was not completely eliminated, but this
research shows the potential of expert testimony to aid
juror decisions.
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In addition to using expert testimony to help jurors
make good decisions in sexual harassment trials, some
researchers have suggested that experts should exam-
ine plaintiffs in sexual harassment cases for evidence
of prior sexual abuse (which these experts have sug-
gested may have caused the sexual harassment),
termed the abuse excuse. Most scholars have rejected
this hypothesis, demonstrating that it is based on
flawed logic and is fundamentally false according to
the empirical literature in the area. In addition to its
flawed basis, testimony based on the abuse excuse
does not have the expected effect on juror judgments
in sexual harassment cases. In one study, jurors were
less likely to find in favor of the defense if an expert
testified using the abuse excuse argument compared
with if the defense expert testified more traditionally
(with an opposing expert) or did not testify at all.

Jurors’ Common Understanding
of the Consequences of

Sexual Harassment

Some experts have argued that plaintiffs should claim
ordinary or garden variety damages (e.g., sadness, loss
of enjoyment) rather than claiming injuries in sexual
harassment cases (e.g., Posttraumatic Stress Disorder),
so that the plaintiff’s mental health does not become a
subject of controversy. Claiming an injury could result
in a compelled mental health examination by a defense
expert. However, claiming garden variety damages
assumes that jurors have a general understanding of the
harms experienced by targets of sexual harassment.
Research comparing jurors’ and experts’ perceptions of
the harms experienced by sexual harassment targets in
several different workplace scenarios suggests that
jurors consistently underestimate the amount of harm
experienced by targets in both sexual harassment sce-
narios and other stressful workplace situations. Thus,
such litigation strategies may be more detrimental than
helpful to the plaintiff’s case.

Damage Award Decisions

If the defendant is found liable for sexual harassment,
victims of sexual harassment may also recover both
compensatory damages (designed to restore the victim
to the state prior to the injury) and punitive damages
(designed to punish the defendant for behavior that
was particularly egregious and deter others from acting

similarly). Thus, in addition to determining liability,
the jury is also given the task of determining damages.
Generally, jurors award damages appropriately in civil
cases. However, given the difference between the psy-
chological nature of the harm in sexual harassment
cases and the physical harm alleged in most other civil
cases, there may be a discrepancy in how jurors award
damages, and researchers have just begun to investi-
gate juror allocation of damages in sexual harassment
cases. In one study, researchers demonstrated that
jurors inappropriately awarded compensatory damages
in a sexual harassment case, confusing harassment
severity with pain and suffering. However, jurors did
correctly award punitive damages as a function of the
behavior of the organization. In addition, juror gender
did not have an effect on damage award amounts,
counter to the robust gender effect found in liability
decisions.

Lora M. Levett

See also Damage Awards; Sexual Harassment; Story Model
for Juror Decision Making
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SEXUAL VIOLENCE

RISK–20 (SVR–20)

The Sexual Violence Risk–20 (SVR–20) is a set of
structured professional judgment guidelines for con-
ducting sexual violence risk assessments in criminal and
civil forensic contexts. The SVR–20 is not a quantitative
test that yields norm-referenced or criterion-referenced
scores. Rather, it was developed as an aide mémoire to
help systematize the risk assessment of individuals who
(allegedly) have committed an act of sexual violence.
More important, the concept of risk assessed by
SVR–20 is not limited to likelihood of a new offense, as
is commonly the case in actuarial (i.e., statistically
based) tests. Other aspects of risk, such as level of vic-
tim harm, victim specificity, frequency, imminence, and
likelihood are also addressable by this instrument.

Development

The SVR–20 comprises 20 items or factors considered
to be minimally comprehensive in a sexual violence
risk assessment. These items were gleaned from a sys-
tematic review of the scientific and professional litera-
ture in the area of sexual violence, sex offender
recidivism, and sexual offender treatment. The guide-
lines for assessment and treatment of sexual offenders
proposed by many different jurisdictions were also
examined. The 20 factors selected for inclusion in the
SVR–20 are divided into three domains: Psychosocial
Adjustment, Sexual Offenses, and Future Plans.

The Psychosocial Adjustment section comprises
factors that are primarily historical in nature but also
relate to current functioning. These factors include
sexual deviation, victimization as a child, psychopa-
thy, major mental illness, substance use problems, sui-
cidal/homicidal ideation, relationship problems,
employment problems, past nonsexual violent
offenses, past nonviolent offenses, and past supervi-
sion failures. Clearly, some of these factors are more
stable than others (e.g., past offenses), and some of
these factors are more related to current functioning
(e.g., substance use problems).

The Sexual Offenses section comprises items that
are all related to the person’s historical and current sex-
ual offenses. These factors include high-density sex
offenses, multiple (types of) sex offenses, physical
harm to victim(s) in sex offenses, use of weapons or

threats of death in sex offenses, escalation in frequency
or severity of sex offenses, extreme minimization or
denial of sex offenses, and attitudes that support or con-
done sex offenses.

The Future Plans section comprises 2 items: lacks
realistic plans and negative attitude toward intervention.

The assessor may also include “other considera-
tions” unique to the individual case that are consid-
ered to be important to the determination of risk.

Administration

Administration of the SVR–20 begins with a gather-
ing of relevant information. The manual contains rec-
ommendations concerning what information to gather
and how to gather it. Evaluators then rate the lifetime
presence of the 20 standard risk factors as well as any
case-specific risk factors identified. A brief definition
of each risk factor is included in the manual. Next,
evaluators rate recent change in the risk factors to
identify whether there has been any increase or
decrease over time in the risks associated with each.
After rating the presence of individual risk factors,
evaluators make an overall judgment of risk that is
meant to reflect the level of intervention required to
manage risk in the case. For example, people are
judged to be “low risk” when evaluators believe they
require minimal intervention (e.g., monitoring),
“moderate risk” when evaluators believe they require
enhanced intervention (e.g., a high-intensity sex
offender treatment group, frequent reporting to a pro-
bation officer), and “high risk” when evaluators
believe the person requires urgent or extreme inter-
vention (e.g., incapacitation, supervised residence,
emergency treatment).

Critique

Content Validity. The SVR–20 has been criticized
because its items vary greatly in terms of the extent to
which they are associated with the probability of recidi-
vistic sexual violence, according to meta-analytic
research. For example, factors such as high-density sex-
ual offenses, sexual deviation, and attitudes supportive of
offending are reasonably well established as predictors
of recidivism in sexual offenders, whereas physical harm
to victim(s), extreme minimization or denial, and nega-
tive attitude toward treatment are not. But the latter fac-
tors were included because they can be very important in
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helping professionals to assess aspects of risk other than
likelihood (i.e., nature, severity, imminence, frequency)
as well as to develop risk management strategies.

Interrater Reliability. Research indicates that judg-
ments regarding the lifetime presence of risk factors
and overall risk can be made with good interrater reli-
ability. The interrater reliability of judgments regard-
ing recent change has not been evaluated.

Predictive Validity. Research has provided good sup-
port for the use of the SVR–20 in sexual violence risk
assessment. Individual studies and meta-analyses have
demonstrated that the SVR–20 predicts sexually vio-
lent recidivism about as well as, and in some cases bet-
ter than, commonly used actuarial tests. In studies that
compared evaluators’ overall judgments of risk with
simple linear combinations of risk factors, typically,
overall judgments have better predictive validity.

Recommendations

In the authors’ experience, most assessors find that the
inclusion of a locally normed actuarial risk assessment
test alongside the SVR–20 allows for a more compre-
hensive appraisal of risk, and we support this practice.
There is no convergence of opinion as to what is the
best practice in this area; however, it is clear to most
clinicians that the use of a single instrument is not nec-
essarily the best manner in which to protect the public
from future offending and that a more comprehensive
and conservative approach is warranted.

Douglas P. Boer and Stephen D. Hart

See also Forensic Assessment; Hare Psychopathy
Checklist–Revised (2nd edition) (PCL–R); Rapid Risk
Assessment for Sexual Offense Recidivism (RRASOR); Risk
Assessment Approaches; Sex Offender Needs Assessment
Rating (SONAR); Sex Offender Risk Appraisal Guide
(SORAG); STATIC–99 and STATIC–2002 Instruments
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SHORT-TERM ASSESSMENT OF

RISK AND TREATABILITY (START)

The Short-Term Assessment of Risk and Treatability
(START) is a concise clinical guide for the dynamic
assessment of short-term (i.e., weeks to months) risk
for violence (to self and others) and treatability. START
guides the assessor toward an integrated, balanced
opinion to evaluate the client’s risk across seven
domains: violence to others, suicide, self-harm, self-
neglect, unauthorized absence, substance use, and risk
of being victimized. This structured professional guide
is intended to inform clinical interventions and index
therapeutic improvements or relapses.

START represents a refinement in the risk assess-
ment field, in that it comprises dynamic variables that
are responsive to treatment and management efforts and
because each of the 20 items is scored both as a vulner-
ability and as a strength, from 0 (no evident risk or
strength) to 2 (high risk or strength). It also allows for
the recording of historical and case-specific factors.
Once the 20 items are coded, the assessor completes a
summary judgment of risk (low, moderate, or high) on
the seven domains (i.e., violence to others, suicide, etc.);
other client-specific risks may also be added. A poten-
tially useful aspect of START is that it facilitates the
identification, recording, and communication of individ-
ually determined “critical” vulnerability items, “key”
strengths, and “signature risks” (i.e., early but reliable,
unique, and invariant signals of impending relapse and
elevation in risk) deemed to be especially relevant to the
particular client’s functioning, responsivity to treatment,
and the likelihood of adverse outcomes.

START is devoted to the systematic assessment of
the strengths and vulnerabilities of the individual client
with the ultimate goal of enhancing mental health func-
tioning and preventing adverse events. It is intended to
assist in day-to-day monitoring, treatment planning,
and risk communication. Repeated administrations are
a convenient method of tracking changes in mental
health status, vulnerabilities, strengths, and violence
potential (against self/others). START is anticipated to
be an effective means of reducing the cycling of men-
tally disordered persons through the civil psychiatric
and criminal justice systems. It was developed for use
with adults with mental, personality, and substance-
related disorders, with relevance to correctional, civil,
and forensic clients in the community and institutional
settings. This new scheme is particularly applicable to
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forensic assessments requiring a consideration of vio-
lence risk. Where possible, START should be com-
pleted by multidisciplinary treatment teams.

Reliability

The interrater reliability of START has been assessed
across multiple mental health disciplines. The inter-
rater reliability for three assessor professions using
the intraclass correlation coefficient was ICC2 = .87,
p = .001. The internal consistency (Cronbach’s alpha)
of the total START scores for diverse raters is also
good (α = .87) and is relatively consistent across dis-
ciplines: psychiatrists (α = .80), case managers (α =
.88), and social workers (α = .92). Item homogeneity
measured using the mean interitem correlation
exceeds .20, generally agreed to reflect a unidimen-
sional scale.

Validity

Content validity of START is demonstrated by the
measure emerging from a perceived need by frontline
mental health professionals. The items and content
reflect the collaboration of a multidisciplinary group
of researchers and mental health professionals. It grew
out of repeated consultation with multiple treatment
teams and reflects a comprehensive consideration of
existing risk assessment devices and the literature.
Professionals report that the items are easily applied
to their clients’ circumstances, that START provides a
comprehensive risk summary, and that signature risk
signs are useful when evaluating their patients. It is
also noteworthy that assessors identify more strengths
than vulnerabilities in their clients, suggesting that the
inclusion of strengths in START is an important
advance over previous instruments.

Construct validity has been demonstrated by
prospectively examining the relationship between
START item scores and Review Board hearing out-
comes; results indicate a weak positive relationship.
Further evidence of convergent validity has been
demonstrated through an examination of START scores
by ward security levels in a forensic psychiatric hospi-
tal. Findings demonstrated significantly lower total
scores among patients in open units than among
patients in closed and locked units (F = 15.64, p <
.001). Patients in open units were also found to have
lower risk scores and higher strength scores than
patients in closed and locked units.

Predictive validity has been examined in prospec-
tive research, which demonstrates a moderate associ-
ation between START total scores and future
self-harm, aggression against others, and attempted
unauthorized leave, as measured by a modified Overt
Aggression Scale (e.g., physical aggression rpb = .23,
p < .001; AUC = .65, CI = .57-.72, p < .001). There is
substantial overlap between the risk domains evalu-
ated on START. For instance, patients who aggress
against others are also significantly more likely to
engage in self-harm (ϕ = .37). These findings suggest
that joint assessment and treatment of these diverse
needs is appropriate.

Future Research

Research examining the hierarchical organization
and construct validity of START, as well as its utility
for monitoring progress and planning for effective
interventions, is needed. Prospective studies demon-
strating START’s capacity to measure change in
offenders, forensic, and civil psychiatric patients are
required, as are projects to demonstrate whether that
change is reflected in decreased future risk. In par-
ticular, future research should examine to what
extent START’s dynamic variables add incremental
validity to established static (more or less unchang-
ing) risk markers and for what time frames static ver-
sus dynamic variables are most relevant. START
research should focus on comparing and contrasting
the importance of considering clients’ strengths in
combination with their vulnerabilities and the rele-
vance of those variables for predicting and reducing
risk. START has been translated into several lan-
guages, though a pressing need remains for studies
demonstrating its utility in English- and non-
English-speaking populations and across cultures
and settings.

Tonia L. Nicholls, Christopher Webster,
Johann Brink, and Mary-Lou Martin

See also Forensic Assessment; HCR–20 for Violence Risk
Assessment

Further Readings

Webster, C. D., Martin, M. L., Brink, J., Nicholls, T. L., &
Middleton, C. (2004). Manual for the Short-Term
Assessment of Risk and Treatability (START) (Version 1.0,
Consultation ed.). Hamilton, ON, Canada:

Short-Term Assessment of Risk and Treatability (START)———745

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 745
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Canada: Forensic Psychiatric Services Commission.
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SHOWUPS

Showups are an identification technique in which a
single individual, the suspect, is presented in a one-
on-one confrontation with the victim or other witness
of a crime. The witness is asked to indicate whether
the suspect is or is not the perpetrator. Showup identi-
fications are very common and even favored by the
police as an investigative procedure. They are consid-
ered inherently suggestive because the witness views
only one person and the identification requires only
the assent of the witness. This entry describes the cri-
teria used to justify the use of showups, compares the
outcomes of showups and lineups, and reviews some
of the dangers presented by the use of showups.

Although showup identifications may be viewed
with disfavor by the courts, they are not per se con-
sidered violations of due process if there was an over-
riding need in light of the totality of circumstances.
Showups may be justified when an immediate identi-
fication would facilitate an ongoing police investiga-
tion, a quick exoneration of the innocent could be
made, the identification is completed in close proxim-
ity in time and place to the scene of the crime, and the
witness’s memory is strongest or in its freshest state.

Whether a crime scene showup is unduly sugges-
tive and results in a misidentification is a mixed ques-
tion of law and fact. If the prosecution can prove by
clear and convincing evidence that the showup identi-
fication was reliable enough to be probative despite
some suggestiveness, the witness’s identification is
admissible. Any suggestiveness in the process would
go to the weight of the identification, not its admissi-
bility. In contrast, if the defense can prove that the
showup procedure was unduly and unnecessarily sug-
gestive, the identification evidence based on an
unfairly conducted showup would be suppressed.

Judges typically consider the following factors in
determining whether pretrial suggestiveness unduly
influenced the identification trial testimony of an eye-
witness: (a) the opportunity of the witness to view the

perpetrator at the time of the crime, (b) the witness’s
degree of attention at the time of the crime, (c) the accu-
racy of the witness’s prior description of the perpetrator,
(d) the level of certainty demonstrated at the time of the
identification, and (e) the lapse of time between the
crime and the identification procedure. Scientific
research has shown, however, that only the opportunity
to observe and the length of the retention interval are
related to accuracy of identification. Most eyewitness
researchers agree that the use of showups in contrast to
many-person lineups increases the risk of misidentifica-
tion, and the evidence in support of this conclusion is
generally reliable.

It has been argued that showups, in principle, are less
fair than lineups because they fail to protect the innocent
suspect. That is, showups cannot distribute the probabil-
ity of identification of an innocent suspect across lineup
fillers, and thus, they increase the risk of an identification
error. Also, it is assumed that showup procedures are
high-pressure situations in which witnesses are encour-
aged to make an identification or situations that force
witnesses to make an identification. Because a showup
involves the single presentation of a suspect, it is hypoth-
esized that a witness’s decision is based on an absolute
judgment in which the suspect is compared with his or
her memory of the perpetrator. Viewing the showup may
be similar to viewing the first person in a sequential
lineup, where the witness must make an absolute judg-
ment based on individual presentations of the suspect
and a number of fillers. In contrast, simultaneously pre-
sented lineups of a suspect and fillers involve witnesses
making relative judgments of who in the lineup most
closely resembles the perpetrator. Sequential lineups
have been shown to increase correct rejections of inno-
cent suspects without significantly affecting the accuracy
of identification (hit) rate compared with simultaneously
presented lineups of a suspect and fillers. Thus, in theory,
showups may be beneficial if they increase correct rejec-
tions; however, they may be dangerous if they fail to pro-
tect an innocent suspect from false identifications.
Furthermore, if the procedure is suggestive, there will be
increased pressure to choose, thereby generating an
increase in both correct and incorrect selections.

Meta-analytic comparisons of showup and lineup
presentations reveal that showups generate lower choos-
ing rates than lineups. This suggests that witnesses may
be more cautious with their identification in a showup
situation. Unlike actual cases where the presence of the
guilty suspect cannot be controlled, meta-analysis com-
parisons indicate that the correct identification (hit) rate
is very similar in both conditions (approximately 46%)
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when the target is present; correct rejection rates are sig-
nificantly higher in showups when the target is absent;
false identifications in target-absent conditions are about
the same (16%); however, errors in target-absent lineups
are spread across fillers rather than focused on the inno-
cent suspect in a showup; and false identifications are
particularly high in showups when the innocent suspect
resembles the perpetrator, for example, when they wear
similar clothing.

No significant differences in identification have been
found between live and photographic showups. Wit-
nesses are likely to be equally confident in showup iden-
tifications in their correct choices of guilty suspects and
false selections of innocent suspects. Innocent suspects
are at significantly less risk in being falsely identified in
lineups than in showups, especially after 2- and 24-hour
retention intervals. Comparisons of showups and line-
ups for voice identifications, either from tape-recordings
presented in the field or over the telephone, indicate that
lineups are significantly superior to showups in mini-
mizing false identifications of a suspect who sounds
very similar to the perpetrator.

Research on the effect of alcohol on identification
from showups reveals that blood alcohol level is not
related to accuracy of identification (hits) when the guilty
suspect is present in the confrontation. However, if an
innocent suspect is present, the higher the blood alcohol
level, the greater the number of false identifications.

Dan Yarmey

See also Confidence in Identifications; Identification Tests,
Best Practices in; Lineup Size and Bias; Simultaneous and
Sequential Lineup Presentation; Voice Recognition
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SIMULTANEOUS AND SEQUENTIAL

LINEUP PRESENTATION

Simultaneous and sequential presentation refers to
two styles of presenting a police lineup to witnesses of

a crime. Research shows that patterns in identification
decisions differ between these presentation styles.
This entry reviews the components of each presenta-
tion method and the advantages and disadvantages of
their use and mentions some unresolved issues.

Some crimes involve perpetrators who are strangers
to the victims and to eyewitnesses. When a suspect is
identified by a police investigator, the investigator may
ask the witness to view that suspect in a lineup or photo
array containing the suspect and others who are known
to be innocent (referred to as fillers, foils, or dis-
tracters). Four outcomes are possible: The witness can
select the suspect, select a filler, respond that the sus-
pect is not in the lineup, or give a response of “don’t
know.” Obviously, the accuracy of selections and rejec-
tions of suspects depends on whether the suspect is
actually guilty.

Simultaneous presentation of a lineup involves show-
ing a witness all the members of a lineup at once. Thus,
witnesses decide whether the criminal is present while
looking at the entire lineup. Traditionally, police investi-
gators have used simultaneous lineup presentation.

Research suggests that simultaneous presentation
encourages witnesses to choose the person in the lineup
who looks most like the perpetrator. This comparative
approach is referred to as a “relative judgment strategy.”
If the guilty person is in the lineup, using relative judg-
ments should lead to correct identification. However,
evidence can lead police officers to suspect an innocent
person. In some portion of these occasions, the innocent
suspect will look more like the criminal than other
lineup members. This would make it likely that the
innocent suspect would be chosen by witnesses using
the relative judgment strategy. As evidence mounted that
many innocent people were selected from lineups, the
use of a relative judgment strategy was posited as a pos-
sible explanation for the frequency of such errors. One
way to increase the accuracy of eyewitness decisions
was to develop a lineup technique that decreased the
likelihood that witnesses would use a relative judgment
strategy when viewing the lineup.

Sequential presentation of lineups was proposed as a
means to elicit fewer false selections than simultaneous
lineups by reducing reliance on relative judgments. In
its original formulation, sequential presentation
involved the following five principles. First, each lineup
member is individually shown to the witness. This dis-
courages comparisons among lineup members and
encourages witnesses to compare each lineup member
only with his or her memory for the criminal (often
referred to as an absolute judgment). Second, lineup
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members are shown only once, discouraging compar-
isons between lineup members because individual
lineup members cannot be viewed repeatedly. Third,
witnesses are unaware of how many lineup members
they will be shown. This is designed to prevent wit-
nesses from feeling pressure to choose as they get
closer to the end of the lineup. Fourth, witnesses are not
permitted to change a decision once it has been made.
Finally, the person showing the lineup to the witness
should not know which lineup member is the suspect
(double-blind testing), so that witnesses are not
prompted or cued (intentionally or otherwise) to choose
suspects for reasons other than recognizing them.

There is no doubt that the sequential lineup
achieved its primary purpose. Sequential lineups con-
sistently led to fewer false selections than simultane-
ous lineups. The effect of using sequential lineups on
correct selections is less clear. Early studies reported
little or no decline in correct selection rates. The pat-
tern of large decreases in false-positive choices com-
bined with relatively small losses of correct selections
in comparison with simultaneous lineups has been
termed the “sequential superiority effect.” Later
research produced mixed results with regard to correct
selections, and meta-analyses support the conclusion
that a real but smaller decrease occurs for correct
selections than for false selections.

Several issues remain to be resolved concerning
simultaneous versus sequential lineup presentation.
The reason for the difference in correct selection rates
has been attributed to a criterion shift, a multiple-choice
selection strategy (relative judgment), and guessing.
Both in the laboratory and in the police station, there is
variance in the sequential procedure. Not all features of
the sequential lineup have been used in every study or
in the field. Sometimes witnesses are permitted to see
all lineup members before making a decision. For
example, in England, the mandated procedure for the
police using a sequential lineup is to have witnesses go
through the lineup at least twice before making their
decisions known. Not all studies mask the size of the
lineup. Practices vary in terms of whether the lineup is
terminated after a selection is made. To date, there are
insufficient data to determine the degree to which these
methodological issues are crucial to the size or exis-
tence of the full “sequential superiority effect.” What is
clear is that simultaneous presentation, the traditional
technique for presenting a police lineup, is not ideal
because of high false-positive selection rates.
Sequential lineups lead to dramatically fewer false

selections than simultaneous lineups but also lead to
somewhat fewer correct selections.

Jamal K. Mansour, Jennifer L. Beaudry,
Michelle I. Bertrand, and R. C. L. Lindsay

See also Double-Blind Lineup Administration; Eyewitness
Memory; Identification Tests, Best Practices in;
Instructions to the Witness; Lineup Size and Bias
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SOURCE MONITORING AND

EYEWITNESS MEMORY

The source monitoring (SM) framework is an evolving
set of ideas developed by Marcia Johnson and her col-
laborators regarding the cognitive processes by which
individuals attribute mental events (thoughts, images,
feelings) to particular origins (e.g., memory, percep-
tion, creativity, etc.). Most of the research motivated by
the SM framework has had to do with how people
identify the specific sources of mental events that they
experience as episodic memories (e.g., how a witness
differentiates between memories of a crime vs. memo-
ries of a cowitness’s descriptions of that crime).
“Source” is a multidimensional construct that includes
(a) the environmental context in which a past event
occurred (e.g., Did X happen at work or at home?),
(b) an event’s temporal context (e.g., Did X happen
yesterday or last week? Before or after Y? In the morn-
ing, midday, or evening? Summer or fall?), (c) the
agents involved in an event (e.g., Who said X?), and
(d) the sensory modalities and media through which
the event was encountered (e.g., Did I read the book or
see the film? Did I see a knife or only hear mention of
a knife?). People quite often experience difficulty in
remembering the sources of their recollections.
Moreover, they sometimes misremember aspects of a
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source. As briefly summarized at the end of this entry,
such SM failures are thought to play central roles in a
variety of false-memory phenomena.

The core assumption underlying the SM frame-
work is that memories do not include abstract tags or
labels that identify their origins; rather, accessed
memory information is said to be attributed to partic-
ular sources of past experience on the basis of its
quantitative and qualitative characteristics. That is, the
idea is that source is inferred from the content of the
accessed memory information.

According to the SM framework, dimensions of
source are recognized in the course of recollecting a
past event much as dimensions of source are recog-
nized in ongoing perceptual experience. When you
answer the phone and your friend Yuji says hello, you
immediately recognize the voice as Yuji’s even though
the sensory signal includes no abstract label designat-
ing the speaker’s identity. Cognitive processing of the
acoustic properties of the signal interacts with memory,
cuing a wealth of information that enables you to rec-
ognize the speaker. Likewise, when you recollect some-
thing Yuji told you yesterday, the memory records of
hearing that utterance likely do not include any abstract
symbols naming the speaker (unless you happened to
reflect about Yuji’s name as you listened to the utter-
ance), but they may include information about the
sound of his voice and/or his appearance, the semantic
content of the statement, information pertaining to the
environmental and temporal context, and so on, all of
which can serve as bases for identifying the speaker of
the remembered utterance as Yuji.

Just as source attributions in ongoing experience are
usually made quickly and without conscious reflection,
so too are most memory attributions. But just as a bad
cell phone connection can make it difficult to identify a
friend’s voice, weak or incomplete memory records
may provide insufficient information to specify various
aspects of a memory’s source. When this occurs, the
rememberer may make conscious, strategic efforts to
retrieve more information and/or make deliberative
inferences about the source of the recollection.

Even if fairly rich and detailed memory information
about a past event is accessed, if two or more sources
characteristically give rise to memory records highly
similar to those accessed, the rememberer may be
uncertain as to which of them gave rise to that recollec-
tion or may mistake a memory from one source as a
memory from the other. Here again, the analogy to per-
ception holds; if Don’s voice is very similar to Yuji’s,

then you may mistake one for the other on the phone or
when recalling their utterances. Such source-similarity
effects are not limited to perceptual similarity; SM
errors are also likely if the semantic content of a remem-
bered event from source X is characteristic of the
semantic content from source Y. If Don and Yuji are both
psychologists who study eyewitness memory, for exam-
ple, that may make it difficult to remember which of
them made a particular comment on that topic.

Yet another parallel with perception is that SM
judgments can be biased and distorted by expecta-
tions. Rememberers may, for example, be biased to
attribute a recollection of a politically conservative
utterance to a person who (they know) tends to say
such things. As another example, people show sys-
tematic biases in the attributions they make when they
mistakenly recognize a new foil (foil refers to an inno-
cent person in a police lineup) on a memory test as an
item presented earlier in the experiment. If the acqui-
sition phase of the experiment involved participants
reading some words aloud and listening to the experi-
menter say others, for example, then when partici-
pants falsely recognize a new test word as one
presented in the study phase, they are likely to
attribute that word to the experimenter rather than to
themselves. This “it had to be you effect” presumably
arises because participants expect memories of words
the experimenter had said to be weaker and less
detailed than memories of words they themselves had
said; because “memories” of new words are likely to
be weak and vague, participants tend to attribute them
to the source of weaker memories.

SM confusions are thought to be involved in a wide
range of memory errors and memory illusions. Early
studies by Sir Frederick Bartlett, for example, demon-
strated that individuals’ knowledge and beliefs can bias
and distort their reconstructions of past episodes.
Bartlett’s ideas were extensively explored and elabo-
rated during the 1970s and 1980s by researchers study-
ing various schema- and script-based memory errors.
From an SM perspective, knowledge and beliefs pro-
vide a rich source of thoughts and images coming to
mind during efforts to recollect past events and hence
being mistakenly attributed to memory. Similarly, the
last decade yielded a torrent of research on “false mem-
ories” for nonstudied words that are highly associated
with studied words, and these errors too can be
described as SM failures. Additionally, there is a large
body of literature demonstrating that misleading sug-
gestions regarding details in a witnessed event can lead
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individuals to believe that they remember witnessing
things that they really only read or heard about. These
ideas are also relevant to the controversy regarding
cases in which adults report “recovered memories” of
childhood sexual abuse. Cryptomnesia (aka uncon-
scious plagiarism), in contrast, is the opposite sort of
SM confusion; here, individuals experience thoughts
that arise from episodic memories of another’s ideas as
newly minted ideas of their own. These and other mem-
ory errors provide insight into the often unconscious
inferential processes by which people attribute mental
events to sources.

D. Stephen Lindsay

See also Detection of Deception: Reality Monitoring;
Eyewitness Memory; False Memories; Forced
Confabulation; Postevent Information and Eyewitness
Memory; Reconstructive Memory; Repressed and
Recovered Memories
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SPOUSAL ASSAULT

RISK ASSESSMENT (SARA)

Given the increasing number of spousal assaulters com-
ing before the justice system, there is a growing need
for risk assessment instruments to assist in making
appropriate decisions at various stages of the proceed-
ings. The Spousal Assault Risk Assessment (SARA)
guide is a manual that presents a set of recommenda-
tions for the assessment of spousal assault risk and
includes a checklist of risk factors. Adequate reliability
and validity for judgments concerning violence risk
with adult male offenders has been established; how-
ever, there is a continuing need for further research with
the SARA to advance knowledge and practice.

The SARA is a structured professional approach to
risk assessment that bridges the gap between unstruc-
tured clinical judgment and actuarial approaches. Its

purpose is to guide and enhance professional judgments
about risk, not to provide absolute measures of risk
using cutoff scores. It is composed of 20 items that were
selected based on a review of empirical research and rel-
evant legal and clinical issues. These items are both sta-
tic and dynamic in nature. The first 10 items are
associated with risk for general violence and include
three criminal history factors and 7 factors assessing
psychosocial adjustment of the offender. The next 10
items are directly associated with the offender’s history
of spousal violence and include 7 factors that relate to
the offenders past assaultive behavior and 3 items that
relate specifically to the current offense. Additional
case-specific factors may also be considered.

Each of the 20 items is coded on a 3-point scale (0 =
absent, 1 = subthreshold, 2 = present), according to
detailed criteria. Each item is then evaluated as to
whether it should be considered a critical item, defined
as those items which, given the specific circumstances
of the case, are considered sufficient on their own to
compel the evaluator to conclude that the individual
poses an imminent risk of harm. After evaluating the
presence of each item, and assessing critical items, the
evaluator makes a final risk rating of low, moderate, or
high. As indicated above, there is no cutoff score for
identifying those individuals considered as low, moder-
ate, or high risk. Rather, these ratings are based on a
review of the available information and represent the
professional opinion of the evaluator.

Assessment procedures for completing the SARA
make use of multiple sources of information and use
multiple methods. A thorough assessment will include
comprehensive interviews with the offender and vic-
tim; standardized measures of physical and emotional
abuse and drug and alcohol abuse; a review of collat-
eral records, which should include police reports, vic-
tim’s statements, and a criminal record; and other
psychological tests or procedures. After the SARA is
completed using the procedures noted above, overall
risk ratings should be communicated in a clear manner
with justification accompanying each opinion. Any
limitations on the opinions should be included in a
report of the findings. Additionally, risk management
strategies should be discussed as they relate to the
underlying risk factors present for the offender.

Although there is a paucity of research examining
the SARA, the available evidence suggests that the
SARA has demonstrated adequate reliability and valid-
ity for judgments concerning violence risk with adult
male offenders. Structural analyses of the risk factors
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have yielded moderate levels of internal consistency
and item homogeneity. Interrater reliability has been
found to be high for judgments regarding the presence
of individual risk factors and good for overall summary
risk ratings. Research conducted by the instrument’s
authors showed that SARA ratings yielded good con-
vergent and discriminant validity when compared with
other measures of risk for general and violent criminal-
ity, and good concurrent validity when scores were
compared with another domestic violence instrument.

Evidence of predictive validity with respect to future
violence is only modest at present; however, this may be
accounted for, in part, by the risk management and vio-
lence prevention applications of the instrument. Data
concerning the SARA’s ability to discriminate between
spousal assaulters who re-offend and those who do not
re-offend have been mixed. In some samples, SARA
total scores have discriminated between recidivistic and
nonrecidivistic spousal assaulters but have failed to dis-
tinguish between the groups in others. Current evidence
supports the predictive validity of several individual
items, and the SARA total score has demonstrated a
modest, statistically significant improvement in predict-
ing spousal violence over chance. However, some
research has shown that the SARA does not add incre-
mentally to the prediction of wife assault recidivism
after controlling for alcohol abuse, severe psychological
problems, and childhood abuse or neglect. It should be
noted that SARA items were selected on the basis of
their established association with interpersonal violence
in the empirical literature.

Much of the published literature on the SARA has
used offender interviews and file review data to make
risk judgments, and it is difficult to ascertain the nature
and depth of the information included in these ratings. It
is possible that the full assessment procedures described
earlier and recommended in the SARA manual have not
been followed; this could include failure to conduct vic-
tim interviews or use standardized measures. As a result,
the generalizability of these research studies to general
clinical practice may be limited. Future research incor-
porating these multiple sources of information may
prove informative. While prospective research on the
SARA is also needed to further advance the use of this
instrument in forensic decision making, additional
research is required to evaluate the effectiveness of this
risk assessment approach in preventing violence.

Karen E. Whittemore 
and Kaitlyn McLachlan

See also Risk Assessment Approaches; Violence Risk
Assessment
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STABLE–2007 AND

ACUTE–2007 INSTRUMENTS

Sexual offenders do great societal damage that causes
justifiable public concern. Over the past 10 years, psy-
chology has developed the ability to reliably classify
male sexual offenders as low, moderate, and high risk for
sexual recidivism (Minnesota Sex Offender Screening
Tool–Revised, Risk Matrix–2000, Rapid Risk Assess-
ment for Sexual Offense Recidivism, and STATIC–99)
based on historical, static, nonchangeable risk factors.
The “static” structure of these tests effectively precludes
their ability to measure changes in risk. The STA-
BLE–2007 and the ACUTE–2007 instruments are spe-
cialized tools designed to assess and track changes in risk
status over time by assessing changeable “dynamic” risk
factors. “Stable” dynamic risk factors are personal skill
deficits, predilections, and learned behaviors that corre-
late with sexual recidivism but that can be changed
through a process of “effortful intervention” (i.e., treat-
ment or supervision). Should such intervention take
place in such a way as to reduce these risk-relevant fac-
tors, there would be a concomitant reduction in the like-
lihood of sexual recidivism. “Acute” dynamic risk
factors are highly transient conditions that only last hours
or days. These factors are rapidly changing environmen-
tal and intrapersonal stresses, conditions, or events that
have been shown by previous research to be related to
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imminent sexual re-offense. These instruments should be
used to inform correctional managers as to how much
risk they are managing, inform decisions on levels of
community treatment and supervision, and estimate
changes in risk status pre- and posttreatment or other
interventions.

In the late 1990s, Karl Hanson and Andrew Harris
began to investigate the relationship between sexual
recidivism and dynamic, changeable, risk factors that
correlated with sexual recidivism. This work pro-
duced the Sex Offender Needs Assessment Rating
(SONAR) assessment, which demonstrated adequate
internal consistency and a moderate ability to differ-
entiate sexual recidivists from nonrecidivists.
Extending this work, Hanson and Harris broke the
SONAR into two parts, creating a stable measure of
dynamic risk, STABLE–2000 (16 items), and an acute
measure of dynamic risk, ACUTE–2000 (8 items).

To test these new instruments, Hanson and Harris
instituted a prospective study, the Dynamic Supervision
Project, involving every Canadian province and terri-
tory and the states of Alaska and Iowa in a robust test
of risk assessment methodologies. A total of 156 parole
and probation officers completed repeated three-level
(static, stable, and acute) risk assessments on 997 sex-
ual offenders across 16 jurisdictions. All the probation
and parole officers scoring risk of re-offense for these
community-based sexual offenders were trained in sex-
ual offender risk assessment by attending a 2-day train-
ing that focused on scoring actual case examples.
Sexual, violent, and “other” recidivism information
was gathered from official criminal histories after a
median of 41 months of follow-up. Results showed that
both STABLE–2000 and ACUTE–2000 added predic-
tive validity above that demonstrated by STATIC–99
alone. The sexual recidivism rate for this widely dis-
parate group of community-based sexual offenders was
7.6% after 3 years (n = 790). Empirically based
changes in scoring were recommended, and this
research led to the development of two improved
dynamic risk measures, the STABLE–2007 and
ACUTE–2007 instruments.

STABLE–2007 assesses 13 stable risk factors that
have been shown to correlate with sexual recidivism:
significant social influences, capacity for relationship
stability, emotional identification with children, hostility
toward women, general social rejection, lack of concern
for others, impulsivity, poor problem-solving skills,
negative emotionality, sex drive and preoccupations, sex
as coping, deviant sexual preference, and cooperation

with supervision. Each of these 13 items are scored on a
3-point scale (0 = no problem evident, 1 = some problem
evident, and 2 = significant problem evident) for a total
of 26 possible points. Emotional identification with
children is not scored for those offenders who do not
have a child victim, and the scale is subsequently
scored out of 24 points for that group. The offender’s
STATIC–99 score is then combined with his STABLE–
2007 score to produce percentage estimates of sexual
recidivism, sexual recidivism plus sexual breaches,
violent recidivism, any criminal recidivism (breaches
excluded), and any criminal recidivism including
breaches at 1, 2, 3, and 4 years.

ACUTE–2007 assesses seven acute, rapidly changing
risk factors that correlate with sexual recidivism. In this
scale, there are two factors. The first factor predicts sex-
ual and violent re-offending and uses the following four
risk factors: victim access, hostility, sexual preoccupa-
tion, and rejection of supervision. The second factor
predicts general criminal recidivism using the aforemen-
tioned four factors plus emotional collapse, collapse of
social supports, and substance abuse for a total of seven
items. Each of these seven items is scored on a 4-point
scale (0 = no problem evident, 1 = some problem evident,
2 = significant problem evident, and IN = intervene now)
for a total of 14 possible points. An “Intervene Now”
score calls for immediate intervention to prevent immi-
nent re-offense or supervision catastrophes such as sui-
cide. Once ACUTE–2007 has been scored, this outcome
is combined with the offender’s STATIC–99/
STABLE–2007 score to estimate an overall risk priority.
The offender is nominally classified as a low, moderate,
or high risk for sexual and violent recidivism and as a
low, moderate, or high risk for general criminal recidi-
vism. Appropriate, empirically based risk ratios can then
be applied to determine intervention priority.

The STABLE–2007 and the ACUTE–2007 instru-
ments are easier to score than their predecessors, and
combinations of the STATIC–99 and STABLE–2007
instruments produced receiver operating characteristic
(ROC) curve values for sexual re-offense commonly
in the 0.76 range. When used by “conscientious” offi-
cers, the STATIC–99/STABLE–2007 combined
scores produced an ROC for sexual re-offense of 0.84
and 0.80 for violent recidivism. STABLE–2007 and
ACUTE–2007 assessments were found to add predic-
tive power above and beyond that available to assess-
ments of static risk alone.

This study provides further evidence that trained
community supervision officers can reliably score valid
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and useful sex offender risk assessments. Results of this
nature, even taking into account the need for replica-
tion and cross-validation, suggest significant policy
and practice implications for the community supervi-
sion of sexual offenders. The STABLE–2007 and the 
ACUTE–2007 instruments have demonstrated predic-
tive validity beyond that of the SONAR and the
STABLE–2000/ACUTE–2000 packages. STABLE–2007
and ACUTE 2007 are available free of charge from the
authors. The authors no longer support or recommend
the use of SONAR, STABLE–2000, or ACUTE–2000
but recommend STABLE–2007 and ACUTE–2007 for
assessing dynamic changes in risk for sexual offenders.

Andrew J. R. Harris

See also Minnesota Sex Offender Screening Tool–Revised
(MnSOST–R); Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Risk Assessment Approaches;
Sex Offender Needs Assessment Rating (SONAR); Sex
Offender Risk Appraisal Guide (SORAG); STATIC–99
and STATIC–2002 Instruments; Violence Risk Appraisal
Guide (VRAG)
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(2007). Assessing the risk of sexual offenders on
community supervision: The Dynamic Supervision Project
(User report, Corrections research). Ottawa, ON,
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STALKING

While the legal definition of stalking varies across
jurisdictions, behaviorally, it is generally considered to
comprise any of a wide range of repeated acts that
either threaten the victim, are intended to cause fear or
harm, cause distress, or are otherwise unwanted by the
victim. Before the proscription of stalking into criminal
law, instances of stalking were sometimes addressed by
other criminal laws (such as threats) or by the mental
health system. Most of the initial research into stalking
was conducted with stalkers who had come into contact
with the mental health system. As stalking was crimi-
nalized, research extended to include the experiences
and feelings of stalking victims as well as the examina-
tion of a broader range of stalkers. Additional research

has included the manner in which the community per-
ceives stalking behaviors, the factors influencing the
occurrence of stalking and stalking violence, and effec-
tive strategies for treating stalkers.

Stalking as a Criminal Act

Although stalking may appear to be a new phenomenon,
stalking behaviors have existed in some form for hun-
dreds of years. It is only in the last 17 years the behav-
iors that constitute stalking have been recognized as
criminal. Before its criminalization, instances of stalk-
ing brought to official attention were often dealt with by
mental health professionals. In 1990, the first stalking
legislation was instituted in California. A number of
cases in which celebrities were stalked, and in some
cases killed, by obsessed fans are surmised to have pro-
voked the first law in California. However, stalking
came to be recognized as occurring in a range of
circumstances, including intimate relationships.
Subsequently, all other American states introduced
stalking laws (or laws proscribing harassment). Stalking
laws have also been instituted in other countries such as
England and Australia as well as in many Western
European countries. Nevertheless, some stalkers are
ultimately managed within the mental health system.

The Mental Health
System and Stalking

Before stalking was recognized as criminal, the official
response to those who committed stalking was to
address their behavior within the mental health system.
Some of the first studies of stalking examined stalkers
who came into contact with this system. Such research
has produced a number of different classifications or
typologies of stalkers aimed at guiding approaches for
treating the stalker. An example of a classification sys-
tem used to categorize stalkers and their behaviors is
that devised by Paul Mullen and colleagues. Stalkers
are classified as rejected (the stalker engages in actions
against the victim at the end of a relationship), intimacy
seeking (the stalker tries to establish a romantic rela-
tionship with the victim), socially incompetent suitors
(the stalker tries to establish a connection with the vic-
tim but their lack of social skills ultimately leads to
their rejection), resentful (the stalker feels the victim
has wronged them and wants the victim to feel afraid),
and predatory (the stalker revels in the power they have
over the person and may sexually assault the victim).
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Use of this system may permit predictions regarding
the likely course of stalking and may lead to sugges-
tions for treatment. However, most typologies are yet to
be empirically supported across a sufficient number of
studies; therefore, there is a need for ongoing research
in this area.

Definitions of Stalking

When stalking was criminalized, legal definitions of the
behaviors that constituted stalking had to be devised.
Previously, legal remedies could be used only when the
stalker had escalated to violence against the victim,
which left many stalking victims without legal recourse.
The behaviors and requirements encompassed in legal
definitions of stalking vary across jurisdictions. The key
elements of the California stalking legislation are that
stalking behaviors are engaged in, that a threat is made
to the victim, and that the stalker intends to pursue the
victim. Other stalking laws only possess one or some of
these elements. One common element to definitions of
stalking though is that stalking is a course of conduct
engaged in over a period of time. This course of conduct
is one that is unwanted by the victim. Definitions vary
in how often stalking behaviors must be engaged in and
which behaviors must be displayed. Also, there are dif-
ferences in whether the stalker needs to have intended to
cause some type of harm to the victim and whether a
reasonable person would experience fear or some other
type of harm.

Clinical definitions of stalking (or obsessional
harassment, as is it also known in this field) tend to
focus on the repeated nature of the stalking behavior
and the fact that it is unwanted and causes distress to
the victim. The element of intent to cause fear or harm
is generally absent in such definitions. Therefore,
there is dissimilarity between some legal and clinical
definitions of stalking. This has led to the develop-
ment of various methods to reduce the problematic
behaviors displayed by stalkers. The disparity has also
led to research interest in areas such as profiles of
stalkers and victims, community perceptions, risk fac-
tors, and effectiveness of treatment approaches.

Stalkers

The demographic profile of a stalker is very different
from the typical offender profile. Stalkers are generally
much older than the typical offender and score higher on
intelligence measures than the average offender.
Stalkers are usually known to the victim, with a large

percentage being current or former partners of the vic-
tim. This is in contrast to the often popular perception
that victims of stalking are more likely to be pursued by
strangers. Stalkers are also overwhelmingly male, which
was demonstrated in a survey by Patricia Tjaden and
colleagues of 16,000 respondents in the United States,
with around 5% of these respondents having been
stalked. They reported that approximately 90% of vic-
tims in the sample had been stalked by a male.

Victims of Stalking

While men are more likely to be the perpetrators of
stalking, women are more likely to be the victims. In
the survey by Patricia Tjaden and colleagues, it was
found that approximately 80% of the victims were
female. This survey also noted that approximately 8%
of women had at some stage been stalked, with 2% of
men having being stalked during their lifetime. A sig-
nificant proportion of stalking victims are young
adults, with the majority under 30 years.

Other studies conducted with stalking victims have
investigated the impact of stalking. These consequences
have included psychiatric symptoms, as victims have
been known to develop a number of different disorders,
such as depression and anxiety, after being stalked.
There may also be an impact on victims’ social lives, as
stalking victims may be less likely to leave home as they
are fearful for their safety. Another impact of stalking
may be economic, as the victim may have to take time
off work to attend medical or psychiatric services or to
attend court hearings. Because of injuries suffered dur-
ing the stalking period, their functioning at work may
also be impaired.

Community Perceptions 
of Stalking

In addition to research with victims, studies have been
conducted into how the community perceives stalk-
ing. If the community perceives stalking in a manner
different from the conception embodied in the legisla-
tion, then police resources may be misused, with
stalking incidents reported that do not fit legislative
requirements. Such a disparity might also lead to gen-
uine victims not having recourse to legal action as
they are not considered stalking victims according to
legislation. Thus, research into community percep-
tions of stalking may prove useful for examining the
potential effectiveness of legislation and for suggest-
ing changes to stalking laws.
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Some vignette research into community perceptions
has found that strangers are more likely to be perceived
as stalkers, whereas other research has discovered that
ex-partners are more likely to be identified as stalkers.
Research has demonstrated that community members
are more likely to perceive a situation as stalking when
the stalker intends to harm or invoke fear in the victim.
Also, when stalkers relentlessly engage in behaviors
against their victims, the situation is more likely to be
construed as stalking. Unless a low level of repetitive
behavior is engaged in, intent to harm the victim is not
an important requirement for behaviors to be classified
as stalking. Some research has also identified that
women are more likely to label certain behaviors as
stalking and be more frightened than men who judge
the same behaviors. The research reveals that men and
women may seek legal assistance under different
circumstances.

Risk Factors for Stalking

In addition to research on the characteristics of stalkers
and stalking victims, another important area of research
has been the examination of factors that increase the
likelihood that a person will engage in stalking. Stalking
is more likely to occur if there has been a previous inti-
mate relationship between the victim and the stalker.
Certain psychological and social traits of the stalker can
also increase the likelihood that the person will stalk,
such as having a personality disorder or possessing few
social contacts. Such contacts can have an impact on the
cessation of stalking as these social contacts can convey
disapproval of the stalker’s actions to the stalker, which
may influence his future decisions to stalk. It is impor-
tant for researchers to continue to investigate the factors
that influence stalkers to persist in pursuing their vic-
tims, as these influencing factors might be altered to
reduce the prevalence of stalking.

Violence as an Outcome of Stalking

In some cases, stalkers may escalate to violence against
their victims. This violence can have a great impact on
the victim and can lead to permanent damage or even
death. Some research indicates that stalkers who esca-
late to violent acts have previous criminal convictions,
whereas other research has revealed that having a pre-
vious criminal history has no relationship with engag-
ing in stalking behaviors. There are some risk factors,
however, that appear to consistently indicate that vio-
lence may be a likely outcome. Threats appear to be a

precursor to violence in some cases. Some mental ill-
nesses may also lend a person to engaging in violent
stalking behaviors, although a psychotic stalker is less
likely to engage in violence than a nonpsychotic stalker.
The prior relationship between the stalker and the vic-
tim can also have an impact on the risk of stalking vio-
lence. The presence of a previous intimate relationship
is more likely to lead to violence being committed
against the victim compared with when the victim is a
stranger to the stalker. If the victim’s partner had
engaged in substance abuse, this could also likely lead
to violence. There needs to be more research conducted
in this area to determine what risk factors are the most
predictive of a stalker becoming violent.

Treatment of Stalkers

Further research is also required to determine the
effectiveness of different methods of mental health
treatment for stalkers. It must be noted that there is no
treatment regime specifically for stalking, as stalking
can be related to a number of mental disorders but
itself is not a disorder. Furthermore, not all stalking is
related to mental health problems. Thus, it may be dif-
ficult to determine the most effective type of treatment
or management for stalkers. Despite these issues,
some treatment methods have been found to be effec-
tive, such as attempting to rectify the disorder under-
lying the stalking behaviors or concentrating on the
behaviors themselves. The victim may also undertake
actions, such as legal measures, to attempt to arrest
the stalking behaviors.

Nicola Cheyne and Susan Dennison

See also Intimate Partner Violence; Public Opinion About
Crime; Risk Assessment Approaches; Violence Risk
Assessment
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STANFORD PRISON EXPERIMENT

The Stanford Prison Experiment (SPE) has become a
classic in the social sciences for its dramatic demon-
stration of the power of situational processes over
individual dispositions of its participants. It pitted a
powerful set of situational variables, which together
comprised what is worse in the psychological experi-
ence of imprisonment, against the will to resist by a
group of normal, healthy young men playing roles of
prisoners or guards.

The SPE was conducted in 1971 by a group of
Stanford research psychologists, led by Professor
Phillip Zimbardo, and two of Zimbardo’s graduate
students, Curtis Banks and Craig Haney. The experi-
ment was designed to control for the individual person-
ality variables that were often used at that time to
explain behavior in prison and other institutional set-
tings. That is, the researchers in the SPE neutralized the
explanatory argument that pathological traits alone
could account for extreme and abusive behavior by 
(a) selecting a group of participants who were psycho-
logically healthy and who had scored in the normal
range of the numerous personality variables that they
measured and selected for, and (b) assigning partici-
pants to either the role of prisoner or guard on a com-
pletely random basis. The behavior that resulted when
these otherwise healthy, normal participants were
placed in the extreme environment of a simulated
prison would have to be explained largely if not entirely
on the basis of the characteristics of the social setting or
situation in which they had been placed.

The setting itself was designed to be as similar to an
actual prison as possible. Constructed in the basement
of the Psychology Department at Stanford University,
the “Stanford County Prison” had barred doors on the
small rooms that served as cells, cots on which the pris-
oners slept, a hallway area that was converted to a
prison “yard” where group activities were conducted,
and a small closet that served as a short-term “solitary
confinement” cell that could be used for disciplining
unruly prisoners. The prisoners wore uniforms that
were designed to de-emphasize their individuality and

underscore their powerlessness. Guards, on the other
hand, donned military-like garb, complete with reflect-
ing sunglasses and nightsticks. These guards generated
a set of rules and regulations that in many ways resem-
bled those in operation in actual prisons, and prisoners
were expected to comply with their orders. However,
guards were instructed not to resort to physical force to
gain prisoner compliance.

Despite the lack of any legal mandate for the “incar-
ceration” of the prisoners and despite the fact that both
groups were told that they had been randomly assigned
to their roles (so that, e.g., guards knew that prisoners
had done nothing to “deserve” their degraded prisoner
status), the behavior that ensued was remarkably simi-
lar to behavior that takes place inside actual prisons and
surprisingly extreme in intensity and effect. Thus, ini-
tial prisoner resistance and rebellion was met forcibly
by guards, who quickly struggled to regain their power
and then proceeded to escalate their mistreatment of
prisoners throughout the study at the slightest sign of
affront or disobedience. In some instances, the guards
conspired to physically mistreat prisoners outside the
presence of the experimenters and to leave prisoners in
the solitary confinement cell beyond the 1-hour limit
that the researchers had set.

Conversely, prisoners resisted the guards’ orders at
first but then succumbed to their superior power and
control. Some prisoners had serious emotional break-
downs in the course of the study and had to be released;
others became compliant and conforming, rarely if ever
challenging the “authority” of the guards. Despite the
fact that the researchers could not keep the prisoners in
the study against their will (and they had been informed
at the outset of the study of their legal right to leave), as
the study proceeded, they “petitioned” the prison
“administrators” for permission to be “paroled” or
returned passively to their cells when their requests were
denied. By the end of the study, they had disintegrated
as a group. The guards, on the other hand, solidified and
intensified their control. Although some of the guards
were more extreme and inventive in the degradation
they inflicted on the prisoners, and others were more
passive and less involved, none of the guards intervened
to restrain the behavior of their more abusive colleagues.
Although the study was designed to last for two full
weeks, the extreme nature of the behavior that occurred
led the researchers to terminate it after only 6 days.

Controversial from the outset, and widely discussed
and cited since it was conducted, the study has come to
stand in psychology and related disciplines as a
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demonstration of the power of situations—especially
extreme institutional settings such as prisons—to shape
and control the behavior of the persons placed inside
them. Its results give lie to the notion that extreme social
behavior can only—or even mostly—be explained by the
extreme characteristics of persons who engage in it. The
SPE counsels us to look instead to the characteristics of
the settings or situations in which the behavior occurs. It
also stands as a challenge to what might be termed the
“presumption of institutional rationality”—that is, the
tendency to assume that institutions operate on the basis
of an inherent rationality that should be accepted rather
than questioned. Instead, the SPE (itself the most “irra-
tional” of prisons, in the sense that the guards had no legal
authority over the prisoners, who in turn, had committed
no crimes that warranted their punishment) suggests that
a kind of “psycho-logic” may operate in these settings,
which controls role-bound behavior, whether or not that
behavior actually furthers legitimate goals.

A recent detailed chronology of the events that tran-
spired in the SPE from initial city police arrests through
final termination is provided in Zimbardo’s book, The
Lucifer Effect: Understanding How Good People Turn
Bad. The story unfolds in the present tense, first-person
narrative for 8 chapters, with subsequent chapters dis-
cussing the ethics of such research, presenting its vari-
ous data sources, and then setting that study in a broader
context of other social science research that also demon-
strates the power of social situations to influence or
dominate individual behavior (additional information is
available at www.luciferEffect.com). All original data
and forms have been stored at the archives of the History
of American Psychology in Akron, Ohio.

Craig Haney and  
Philip G. Zimbardo

See also Juvenile Boot Camps; Prison Overcrowding;
Supermax Prisons
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STATEMENT VALIDITY

ASSESSMENT (SVA)

Statement Validity Assessment (SVA) is a tool
designed to determine the credibility of child wit-
nesses’ testimonies in trials for sexual offenses. SVA
assessments are accepted as evidence in some North
American courts and in criminal courts in several
West European countries. The tool originated in
Sweden and Germany and consists of four stages.
Much of the SVA research is concerned with the abil-
ity of Criteria-Based Content Analysis (CBCA), one
of the four SVA stages, to discriminate between truth
tellers and liars. The Validity Checklist, another stage
of the SVA procedure, has also attracted attention
from researchers.

That a technique has been developed to verify
whether a child has been sexually abused is not sur-
prising. It is often difficult to determine the facts in an
allegation of sexual abuse, since often there is no med-
ical or physical evidence. Frequently, the alleged vic-
tim and the defendant give contradictory testimony,
and often, there are no independent witnesses to give
an objective version of events. This makes the per-
ceived credibility of the defendant and alleged victim
important. The alleged victim is in a disadvantageous
position if he or she is a child, as adults have a ten-
dency to mistrust statements made by children.

SVA consists of four stages: (1) a case-file analy-
sis; (2) a semistructured interview; (3) a CBCA that
systematically assesses the quality of a statement; and
(4) an evaluation of the CBCA outcome via a set of
questions (Validity Checklist).
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Case-File Analysis

The SVA procedure starts with the analysis of the case
file. A case file should include information about the
child witness (e.g., his or her age, cognitive abilities,
relationship to the accused person); the nature of the
event in question, and previous statements of the child
and other parties involved. The case-file analysis gives
the SVA expert insight into what may have happened
and the issues that are disputed. The SVA analysis
focuses on these disputed elements in the subsequent
three stages.

A Semistructured Interview

The second stage of SVA is a semistructured interview
where the child provides his or her own account of the
allegation. Conducting a proper interview is never an
easy task, but interviewing young children is particu-
larly difficult because their descriptions of past events
are notably incomplete. Therefore, interviewers rou-
tinely want more information than is initially pro-
vided, and they have to ask further, specific questions
to learn more about an event. The danger interviewers
face is that their questioning may become sugges-
tive—that is, that the question suggests to the child
what the answer should be and subsequently leads the
child to providing that answer. Special interview tech-
niques based on psychological principles have been
designed to obtain as much information as possible
from interviewees in a free narrative style, without
inappropriate prompts or suggestions.

Criteria-Based Content Analysis

The interviews with the child are audiotaped and tran-
scribed, and the transcripts are used for the third part of
SVA: the CBCA. In this third part, SVA evaluators look
for the presence in the transcripts of 19 criteria. The
hypothesis is that truthful statements contain more of
these criteria than do fabricated statements. Examples
of these CBCA criteria are unstructured production
(whether the information is not provided in a chrono-
logical time sequence), contextual embeddings (refer-
ences to time and space: “He approached me for the
first time in the garden during the summer holidays”),
descriptions of interactions (statements that interlink at
least two actors with each other: “The moment my
mother came into the room, he stopped smiling”), and
reproduction of speech (speech in its original form:

“And then he asked: ‘Is that your coat?’”). These crite-
ria are more likely to occur in truthful statements than
in fabricated statements because it is thought to be cog-
nitively too difficult for liars to fabricate them. Other
criteria are more likely to occur in truthful statements
than in fabricated statements for motivational reasons.
Truthful persons will not be as concerned with making
a credible impression on the interviewer as deceivers,
because truth tellers often believe that their honesty will
shine through. Therefore, liars will be keener to try to
construct a report that they believe will make a credible
impression on others and will leave out information
that, in their view, will damage their image of being a
sincere person. As a result, a truthful statement is more
likely to contain information that is inconsistent with
people’s stereotypes of truthfulness. Examples of these
so-called “contrary-to-truthfulness-stereotype” criteria
are spontaneous corrections (corrections made without
prompting from the interviewer: “He wore a black
jacket, no sorry, it was blue”) and raising doubts about
one’s own testimony (anticipated objections against the
veracity of one’s own testimony: “I know this all
sounds really odd”).

The Validity Checklist

A CBCA evaluation itself is not sufficient to draw con-
clusions about the truthfulness of a statement, because
CBCA scores may be affected by factors other than the
veracity of the statement. For example, older children
produce statements that typically contain more CBCA
criteria than younger children, and statements are
unlikely to contain many CBCA criteria if the inter-
viewer did not give the child enough opportunity to tell
the whole story. The fourth and final phase of the SVA
method is to examine whether any of these alternative
explanations might have affected the presence of the
CBCA criteria in the transcripts. For this purpose a
checklist, the Validity Checklist, has been compiled,
which consists of 11 issues that are thought to possibly
affect CBCA scores. By systematically addressing each
of the issues addressed in the Validity Checklist, the
evaluator explores and considers alternative interpreta-
tions of the CBCA outcomes. Each affirmative
response that the evaluator gives to an issue raises a
question about the validity of the CBCA outcome.

One issue mentioned in the Validity Checklist is
inappropriateness of affect. This refers to whether the
affect displayed by the child when being interviewed
(usually via nonverbal behavior) is inappropriate for
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the child’s alleged experiences. For example, sexual
offenses are emotionally disturbing and likely to upset
victims. One could, therefore, usually expect a clear
display of emotions from a truthful victim when being
interviewed. Absence of these emotions may indicate
that the story has been fabricated.

A second issue mentioned in the Validity Checklist
is appropriateness of language and knowledge. This
issue refers to whether the child’s use of language and
display of knowledge was beyond the normal capacity
of a person of his or her age and beyond the scope of
what the child may have learned from the incident.
When this occurs, it may indicate the influence of
other people in preparing the statement. For example,
to obtain custody, a woman may encourage her child
to falsely accuse her ex-husband of having had an
abusive relationship with the child. In an attempt to
make a convincing case, the woman may have pre-
pared the statement together with the child and may
have coached the child in what to say.

A third issue on the Validity Checklist is examining
whether the child demonstrates any susceptibility to
suggestion during the interview. Statements of sug-
gestible children could be problematic to interpret
because suggestible children may be inclined to pro-
vide information that confirms the interviewer’s
expectations but is, in fact, inaccurate.

Research and Evaluation

Despite the fact that SVA assessments are used as evi-
dence in court in several countries, it is unclear how
accurate these assessments are because no reliable data
regarding the accuracy of SVA assessments in real-life
cases are currently available. To examine the accuracy
of SVA assessments in such cases, it is necessary to
know what truly happened in the disputed event.
Obtaining this so-called ground truth is difficult because
it can only be determined via case facts, such as medical
evidence or other evidence, which indisputably links, or
does not link, the alleged perpetrator to the crime. Such
case facts are often not present in sexual abuse cases.

Research has been carried out in the form of labo-
ratory studies, but it has mainly been focused on the
third phase of SVA: the accuracy of CBCA assess-
ments. In those studies, either children, but more often
undergraduate students, told the truth or lied for the
sake of the experiment. Such studies showed similar
results for adults and children. In alignment with the
CBCA assumption, many CBCA criteria were more

often present in truthful statements than in fabricated
reports. Overall, 73% of the truths and 72% of the lies
were correctly classified by using CBCA assessments.
Whether this reflects the accuracy of CBCA assess-
ments in real-life criminal investigations is unknown.
Students or children who tell lies and truths in an
experiment are different from children who tell truths
and lies in criminal investigations, and the accuracy
scores therefore do not necessarily reflect the accu-
racy scores in criminal investigations.

There are reasons to believe that applying the
Validity Checklist is sometimes problematic. It is pos-
sible to question the justification of some of the issues
listed on the Validity Checklist, for example, whether
the child displayed an absence of affect or inappropri-
ate affect during the interview. This issue implies that
the notion of appropriate affect displayed by victims
of sexual abuse exists, whereas it does not. That is, in
interviews, some sexually abused victims express dis-
tress that is clearly visible to outsiders, whereas others
appear numbed and cues of distress are not clearly
visible. The communication styles represent a person-
ality factor and are not related to deceit.

Some other issues, such as susceptibility to sugges-
tion, are difficult to measure. To examine a child’s sus-
ceptibility to suggestion, the interviewer is recommended
to ask the witness a few leading questions at the end of the
interview. Interviewers should only ask questions about
irrelevant peripheral information, because asking ques-
tions about central information could damage the quality
of the statement. Being allowed only to ask questions
about peripheral information is problematic, as it may say
little about the witness’s suggestibility regarding core
issues of his or her statement. Children show more resis-
tance to suggestibility for central parts than for peripheral
parts of an event.

It is difficult, if not impossible, to determine the
exact impact that many issues have on CBCA scores.
For example, in one study, SVA raters were instructed
to take the age of the child into account when calcu-
lating CBCA scores. Nevertheless, several criteria
positively correlated with age. In other words, even
after being instructed to correct the CBCA scores for
age, the results still showed age-related effects, with
older children obtaining higher CBCA scores than
younger children.

Given these difficulties in measuring the issues and
in examining the exact impact of these issues on CBCA
scores, it is clear that the Validity Checklist procedure
is more subjective and less formalized than the CBCA
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procedure. It is, therefore, not surprising that if two
experts disagree about the truthfulness of a statement in
a German criminal case, they are likely to disagree
about the likely impact of Validity Checklist issues on
that statement. One study revealed that Swedish experts
sometimes use the Validity Checklist incorrectly, and
this could be due to difficulties with applying it. First,
although SVA experts sometimes highlight the influ-
ence of Validity Checklist issues on children’s state-
ments in general, they do not always discuss how these
issues might influence the statement of the particular
child they are asked to assess. Second, although experts
sometimes indicate possible external influence on state-
ments, they are inclined to rely on the CBCA outcome
and tend to judge high-quality statements as truthful
and low-quality statements as fabricated.

In sum, although SVA assessments are used as evi-
dence in (criminal) courts to evaluate the veracity of
child witnesses’ testimonies in trials for sexual offenses,
the accuracy of these assessments is unknown.
However, research has shown that CBCA-trained evalu-
ators make mistakes in classifying truth tellers and liars
and that the use of the Validity Checklist is problematic
for a variety of reasons.

Aldert Vrij

See also Children’s Testimony; Child Sexual Abuse;
Detection of Deception in Children; False Memories
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STATIC–99 AND

STATIC–2002 INSTRUMENTS

The STATIC–99 and the STATIC–2002 are actuarial
instruments that predict sex offender recidivism. They
were designed to be widely applicable risk scales for
the prediction of sexual recidivism that could be
scored using commonly available file information
from forensic settings such as prisons and forensic
hospitals. Actuarial instruments for sex offender re-
offense categorize sexual offenders into distinct risk
levels such as low, moderate, and high risk to re-
offend. Identifying the level of risk for sexual offend-
ers improves the management of sexual offenders in
the criminal justice system by allowing for appropri-
ate level of supervision and treatment depending on
risk level. Lower-risk sexual offenders may be placed
on probation and participate in outpatient short-term
treatment programs. A high degree of control supervi-
sion and intensive treatment can be allocated to sexual
offenders identified as being higher risk to sexually
re-offend. In more extreme cases, actuarial instru-
ments can assist the evaluator in making decisions for
the civil commitment of sexual offenders deemed to
have a mental disorder that causes them to be too dan-
gerous for release from custody and in need of inpa-
tient treatment and custody.

The STATIC–99

The STATIC–99 was developed by R. Karl Hanson and
David Thornton in 1999 to measure the prediction of vio-
lent and sexual recidivism. It is designed to be used for
adult males who have already been charged with or con-
victed of at least one sexual offense against a child or a
nonconsenting adult. The instrument is not appropriate
for females or juvenile sexual offenders. The STATIC–99
is a combination of two existing actuarial scales for sex-
ual recidivism: the Rapid Risk Assessment for Sex
Offender Recidivism (RRASOR) and the Structured
Anchored Clinical Judgment (SAC–J–MIN). As the
name implies the scale contains only static risk factors, or
historical risk factors, that have been found in research to
predict sexual re-offense. The STATIC–99 was developed
on three Canadian samples of sexual offenders from men-
tal health and correctional facilities. Institut Philippe Pinel
(n = 344) in Montreal provided long-term (1–3 years)
treatment for sex offenders referred from both the mental
health and correctional systems. Millbrook Correctional
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Centre (n = 191) is a maximum security provincial cor-
rectional facility located in Ontario, Canada. The Oak
Ridge Division of the Penetanguishene Mental Health
Centre (n = 142) in Ontario is a maximum security men-
tal health center. The STATIC–99 was subsequently
cross-validated on 563 sex offenders released from Her
Majesty’s Prison Service (England and Wales) in 1979
and followed for 16 years.

The predictive validity of the instrument was mea-
sured by the receiver operating characteristic (ROC)
curve. The STATIC–99 showed moderate predictive
accuracy for both sexual recidivism (r = 0.33; ROC
area = 0.71) and violent recidivism (r = 0.32; ROC
area = 0.69).

The STATIC–99 includes 10 items that are scored as
a 0 if not present and a 1 if present, except for the item
prior sex offenses, which is scored 0 to 3. The items on
the STATIC–99 include young age, single (ever lived
with a lover for at least 2 years), index nonsexual vio-
lence (conviction), prior nonsexual violence (convic-
tion), prior sex offenses, prior sentencing dates, any
convictions for noncontact sex offenses, unrelated vic-
tims, stranger victims, and male victims. The score on
the STATIC–99 can range from 0 to 12 and risk classi-
fications include low, medium-low, medium-high, and
high risk. Each risk level is associated with a proba-
bility of sexual re-offense for the study sample for
5, 10, and 15 years. Since the development of the
STATIC–99, it has been repeatedly cross-validated in
multiple jurisdictions and countries.

The STATIC–2002

In 2002, R. Karl Hanson and David Thornton revised
the STATIC–99 in an effort to make the instrument sim-
pler, more clinically applicable, and easier to score. The
scale construction was designed to maximize the pre-
diction of sexual recidivism. The selection of variables
for the STATIC–2002 was guided by established
research on factors that predict sexual recidivism as well
as other empirically developed sex offender risk scales.
The authors also included a number of exploratory vari-
ables that were supported by the constructs they were
attempting to assess. Twenty-two individual variables
with a simple bivariate relationship to sexual recidivism
were organized into five content areas, including age at
release, persistence of sex offending, deviant sexual
interests, range of available victims, and general crimi-
nality. Multivariate analyses were used to determine
whether the subscale added incrementally beyond the

subscales already considered. Using Cox regression,
each subscale was statistically weighted for its contribu-
tion to sexual recidivism.

The resulting scale was developed on a more diverse
group of samples than the STATIC–99 and included two
of the three developmental samples of the STATIC–99—
Institut Philippe Pinel (n = 363) and Millbrook
Correctional Centre (n = 186)—as well as three
Canadian Federal Samples (n = 1229)—the California
Sex Offender Treatment and Evaluation Project sample
(n = 1137), the Special Sex Offender Sentencing
Alternative (SSOSA) sample from Washington (n =
587), and the Manitoba Probation sample (n = 202). The
STATIC–99/STATIC–2002 (ROC area = .71) showed
levels of predictive accuracy for sexual recidivism simi-
lar to the STATIC–99 (ROC area = .69) for the prediction
of sexual recidivism. The potential advantages of the
STATIC–2002 over the STATIC–99 include improved
prediction of violent recidivism over the STATIC–99,
less variability than the STATIC–99 across settings, and
more meaningful content areas when applied to clinical
cases. Replication studies need to be conducted on large
samples before it is possible to associate specific risk
levels to specific ranges of scores as provided by the
STATIC–99. The STATIC–2002 is a new instrument that
needs to be replicated with independent data sets before
it is appropriate for wide clinical use.

The items in the STATIC–2002 include the follow-
ing: age at release; the persistence of sexual offending
cluster with subsections including (a) prior sentencing
occasions for sexual offenses, (b) arrests for sexual
offenses as both an adult and a juvenile, and (c) rate of
sexual offenses; the deviant sexual interests cluster with
subsections including (a) any convictions for noncon-
tact sexual offenses, (b) any male victims, and (c) two
or more victims below the age of 12 with one victim
unrelated; the relationship to victims of sexual offenses
cluster including subsections (a) any unrelated victims
and (b) any stranger victims; the general criminality
cluster including subsections (a) any arrest/sentencing
occasions, (b) any breach of conditional release,
(c) years free prior to index offense, and (d) any prior
conviction for nonsexual violence.

Amy Phenix

See also Minnesota Sex Offender Screening Tool–Revised
(MnSOST–R); Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Risk Assessment Approaches;
Sex Offender Risk Appraisal Guide (SORAG); Sexual
Violence Risk–20 (SVR–20)
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STATISTICAL INFORMATION,
IMPACT ON JURIES

Statistical information is increasingly likely to be pre-
sented in court. It may appear in civil cases (e.g., per-
centages of men and women employees in a gender
discrimination case) or criminal cases (e.g., the defen-
dant’s blood type matches that of a sample found at
the crime scene and that blood type is found in only
20% of the population). Can jurors understand that
information on their own, or must they rely on experts
to explain its meaning? Even if jurors correctly under-
stand statistical evidence, how do they combine that
evidence with other, nonquantitative evidence?

In contrast to other areas of juror understanding
(e.g., juror beliefs about factors affecting the accuracy
of eyewitness identification), there is relatively little
research directly answering these questions. Those
studies can be broken into two broad categories. The
first focuses primarily on understanding of the statisti-
cal evidence. The second asks how statistical evidence
is combined with other nonstatistical evidence.
Considered together, jurors have some difficulty under-
standing even a single piece of statistical evidence. That
difficulty increases when faced with two pieces of sta-
tistical evidence. Jurors also tend to underuse statistical
evidence, when compared with a Bayesian norm, even
when provided with instructions on how to use such
evidence. That underuse, however, conceals consider-
able variation.

Juror Understanding
of Statistical Evidence

“Naked statistics” (sometimes referred to as base rates)
are data that are true, regardless of what happened in a
particular case. Mock jurors are not persuaded by naked

statistics compared with mathematically equivalent evi-
dence that is contingent on some ultimate fact (i.e., a
fact essential to resolution of the case). For example, in
the Blue Bus problem, a bus runs over a color-blind
woman’s dog. The defendant, Company A, owns 80%
of the buses in the area, and all of Company A’s buses
are blue. Company B owns 20% of the buses, and its
buses are gray. The color-blind woman cannot tell a blue
bus from a gray bus, so she does not know which com-
pany’s bus ran over her dog. She sues Company A on the
theory that, because Company A owns 80% of the buses
in the area, there is an 80% chance that a Company A
bus killed her dog. In experiments, jurors in one condi-
tion hear that the defendant owns 80% of the buses in
the area, while those in another condition hear an 80%-
accurate weigh-station attendant’s identification of the
defendant bus company. Both sets of jurors believe it
equally probable that the defendant’s blue bus, rather
than Company B’s gray bus, killed the dog. But only
jurors who heard the attendant’s testimony are willing to
find against the bus company. Jurors who simply heard
the naked statistics (Company A owns 80% of the buses)
do not find Company A responsible. Similarly, although
learning that the defendant is responsible for 80% of the
accidents in the county leads to high probability esti-
mates that the defendant’s bus killed the dog, jurors are
unwilling to find the defendant responsible.

Most research has examined “nonnaked” statistical
information—information in which one’s belief about
the ultimate fact (in the example above, whether or not
a blue bus hit the dog) is linked to one’s belief about the
evidence (the weigh-station attendant’s accuracy). Some
research finds that the manner in which statistical infor-
mation is presented may affect mock jurors’ use of the
information. For example, incidence rate information
presented in the form of a conditional probability (there
is only a 2% probability that the defendant’s hair would
match the perpetrator’s if the defendant were innocent)
may encourage some jurors to commit the prosecutor’s
fallacy. These jurors believe that there is a 98% chance
that the defendant is guilty. If the same information is
presented as a percentage and number (a 2% match in a
city of 1,000,000 people, meaning 20,000 people share
that characteristic), some others may commit the
defense attorney’s fallacy. They believe the evidence
shows only a 1 in 20,000 chance that the defendant is
the culprit. These errors may be more likely when an
expert, rather than an attorney, offers the fallacious argu-
ment. An attorney who makes such an argument in the
face of expert testimony (e.g., when the expert explains
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Bayes’s theorem) runs the risk of backlash; the defense
attorney’s fallacy combined with expert Bayesian
instruction may increase guilty verdicts.

Even nonfallacious presentations of statistical evi-
dence pose challenges for jurors, particularly when they
are evaluating low-probability events. Compare DNA
incidence rates presented as 0.1 out of 10,000, 1 out of
100,000, or 2 out of 200,000. Mathematically, these
rates are identical, but psychologically, they differ;
jurors are more likely to find for the defendant in the lat-
ter two cases. Why? The first, fractional incidence rate
contains no cues that people other than the defendant
might match the DNA. Each of the other rates contains
at least one exemplar within it, which encourages jurors
to think about other people who might match. This
effect may rest in part on the size of a broader reference
group; it is easier to generate exemplars with an inci-
dence rate of 1 in 100,000 when considering a city of
500,000 people than when considering a town of 500.

Jurors’ task becomes more difficult when they face
both a random match probability (RMP) (e.g., there is
a 1 in 1 million chance that the defendant’s DNA sam-
ple would match that of the perpetrator if the defendant
is innocent) and a laboratory error rate (LE) (e.g., the
laboratory makes a mistake in 2 of every 100 cases).
The probability that a match occurred due either to
chance or to lab error is roughly 2 in 100. Yet jurors
who hear the separate RMP and LE (as recommended
by the National Research Council) convict the defen-
dant as often as those who hear only the much more
incriminating RMP.

Why do jurors fail in combining an RMP and an LE?
Traditional explanations point to various logical or math-
ematical errors. Another explanation suggests that jurors’
interpretation of statistical evidence necessarily reflects
their expectancies about such data. Consider jurors who
receive extremely small RMP estimates (1 in a billion)
and comparatively large LE estimates (2 in 100), com-
pared with those who receive comparatively large RMP
estimates (2 in 100) and extremely small LE estimates
(1 in a billion). Logical (e.g., we are more convinced by
more vivid evidence, like 1 in a billion) or mathematical
(e.g., we average probabilities) explanations for juror
errors make identical predictions in the two cases. But
instead, mock jurors are more likely to convict in the
large RMP paired with small LE condition. Similarly,
they are more likely to convict when presented with
extremely small LE estimates and no RMP estimate than
when presented with only an extremely small RMP esti-
mate and no LE estimate. This difference may reflect

jurors’ preexisting expectancies that the likelihood of a
random match is extremely small and that of laboratory
error is relatively large.

Some forms of statistical evidence (e.g., bullet lead
analysis) illustrate that jurors must consider not just the
reliability of statistical evidence but also its diagnostic-
ity (usefulness). The value of a forensic match (e.g., the
defendant’s DNA profile is the same as that of blood
found at the crime scene) depends on reliability of the
evidence (did the laboratory correctly perform the test?)
and also its diagnosticity (could the match be a coinci-
dence?). One study gave the same information about hit
rate and false-positive rate to all jurors. It varied a third
statistical piece of information: the diagnostic value of
the evidence. Some jurors learned that all sample bullets
taken from the defendant matched the composition of
the murder bullet, while no bullets taken from a com-
munity sample matched (strong diagnostic evidence).
Others learned that the matching rate for the defendant’s
bullets was the same as that for bullets taken from a
community sample (worthless diagnostic evidence).
Jurors who received the strong diagnostic evidence were
more likely to believe the defendant guilty. However,
this effect held only for mock jurors who were relatively
confident in their ability to draw conclusions from
numerical data. Jurors who were less confident did not
differ across conditions. Furthermore, jurors who heard
the worthless diagnostic evidence tended to give it some
weight before they deliberated; deliberation eliminated
the effect.

How Jurors Combine
Statistical Evidence With
Nonstatistical Evidence

How do jurors combine numerous pieces of evidence
(not necessarily statistical) to make decisions? Both
mathematical (e.g., probability theory) and explana-
tion-based (e.g., story model) approaches have been
proposed. Research specifically examining the use of
statistical evidence has generally followed a mathemat-
ical approach and has compared jurors’ probabilities
(typically the probability that the defendant committed
the crime) with probabilities calculated using Bayes’s
theorem.

Bayes’s theorem prescribes how a decision maker
should combine statistical evidence with prior evi-
dence. Prior odds (the defendant’s odds of guilt, based
on all previously presented evidence) are multiplied
by the likelihood ratio (the probability that the new
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evidence would match the defendant if he or she is
guilty, divided by the probability that the new evidence
would match an innocent person). The product is the
posterior odds. For example, after opening statements
and eyewitness testimony, a juror might believe that
there is a 25% chance that the defendant is guilty. The
prior odds are 25:(100−25) = .33:1. If the defendant and
the perpetrator share a blood type found in only 5% of
the population, the likelihood ratio is 1:.05 = 20. The
posterior odds, then, are .33:1 × 20 = 6.67:1. The prob-
ability of guilt is 6.67/(6.67 + 1) or .87. In short, for this
juror, Bayes’s theorem states that the probability of
guilt should increase from .25 to .87.

Only a handful of studies have compared jurors’deci-
sions with Bayesian norms, and the comparisons some-
times are difficult to make. Some studies have not asked
for a prior probability, while others have requested
beliefs that the evidence matched (instead of beliefs
about guilt). Most have assumed that jurors accepted the
statistical evidence at face value. Given these caveats, in
general, jurors underuse statistical evidence, compared
with a Bayesian norm. This general finding, however,
masks underlying complexity. In many of these studies,
the prior evidence, the statistical evidence, or both are
relatively strong. In such cases, it is difficult to exceed
Bayesian posterior probabilities (which are often .90 or
greater). Also, there tends to be great variability in how
jurors use the statistical evidence. That is, two jurors with
identical prior probabilities may hear the same statistical
evidence and arrive at very different posterior probabili-
ties. These disparities may rest in part on differing
expectancies about LEs (which typically have not been
presented) or about other factors (e.g., potential investi-
gator misconduct) affecting the value of the statistical
evidence. But studies (reviewed above) of how jurors
respond to statistical information by itself provide ample
reason to suspect wide variation in jurors’understanding.
For example, jurors who claim to be comfortable with
mathematics are more likely to be affected by statistical
information than those who express discomfort. To fur-
ther complicate matters, at least one study has found that
later, nonprobabilistic evidence leads to a reevaluation of
the quantitative evidence presented earlier.

Does instruction help jurors combine the statistical
evidence with nonstatistical evidence? Studies have
provided simple instructions. Typically, they have
included a statistician’s testimony about how Bayes’s
theorem works. The expert displays a table or a graph
showing some sample prior probabilities and, given
the statistical evidence, corresponding posterior

probabilities. These relatively unsophisticated means of
instruction, generally, have not affected jurors’ use of
the evidence; jurors who receive the instruction come
no closer to Bayesian norms than those who do not.

Brian C. Smith

See also Complex Evidence in Litigation; Expert
Psychological Testimony; Jury Competence; Jury
Deliberation; Story Model for Juror Decision Making

Further Readings

Koehler, J. J., & Macchi, L. (2004). Thinking about low-
probability events: An exemplar-cuing theory.
Psychological Science, 15, 540–546.

Levett, L. M., Danielsen, E. M., Kovera, M. B., & Cutler, B. L.
(2005). The psychology of jury and juror decision
making. In N. Brewer & K. D. Williams (Eds.),
Psychology and law: An empirical perspective
(pp. 365–406). New York: Guilford Press.

Niedermeier, K. E., Kerr, N. L., & Messe, L. A. (1999).
Jurors’ use of naked statistical evidence: Exploring bases
and implications of the Wells effect. Journal of
Personality and Social Psychology, 76, 533–542.

Schklar, J., & Diamond, S. S. (1999). Juror reactions to DNA
evidence: Errors and expectancies. Law and Human
Behavior, 23, 159–184.

“STEALING THUNDER”

In the context of the courtroom, “stealing thunder”
refers to revealing damaging information first so as to
diffuse its impact. If damaging evidence is going to be
brought out by one’s adversary, an attorney may choose
to reveal this information first to the judge and/or jury,
thereby stealing the adversary’s thunder. This entry
describes research on the effectiveness of stealing thun-
der and also explores why stealing thunder works.

Trial lawyers have concerned themselves with sev-
eral questions related to stealing thunder, and the
answers are usually a matter of conjecture based on
learned opinion and experience.

First, do attorneys use this tactic? The answer, based
on interviews, informal surveys, trial advocacy books,
and observations of courtroom trials, is that they do. In
fact, stealing thunder appears to be used unquestion-
ingly in criminal and civil trials, by defense, prosecu-
tion, and plaintiff’s attorneys.
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A second question might be, “Why do attorneys
use it?” Again, based more on trial advocacy books
and interviews than actual research (of which there
appears to be none by trial lawyers themselves), the
answer appears to be that it works for two reasons:
(1) to give the appearance of honesty and being “up
front” with the triers of fact and (2) to allow the attor-
ney who steals thunder to frame the evidence in such
a manner that it diminishes its importance. In other
words, attorneys can put their own spin on the poten-
tially damaging information.

A third question that attorneys may ask is, “What
can be done to counteract the stealing thunder tactic?”
Little or no information appears on this topic when
reading trial advocacy books.

Note that none of the questions asks whether steal-
ing thunder works. The empirical research started
with this particular question.

Research Evidence

EEffffeeccttiivveenneessss

Research has demonstrated that stealing thunder is
an effective way to minimize or eliminate the impact
of incriminating information in many legal contexts.
Most legal experts are already aware of its benefits,
even if they are not aware of the reasons why it works,
and use it regularly in court.

In mock trial studies, researchers have found that
attorneys can benefit by stealing thunder. The benefit is
that stealing thunder diminishes the impact (usually
measured by percentage of guilty verdicts or probabil-
ity of guilt ratings) when compared with a “thunder”
condition in which the attorney’s adversary brings out
the information as evidence. Sometimes, the tactic
works so well that it brings verdicts to the same level as
that with no thunder at all, but effectiveness is usually
simply defined in terms of observing less damage than
the comparable thunder condition.

Stealing thunder has been found to be successful
with U.S. populations for criminal and civil trials and in
Australia with criminal trials, suggesting that stealing
thunder enjoys generality across trial type and across at
least two (albeit Western) cultures. The timing of steal-
ing thunder has not been shown to be pivotal; that is, it
can occur at the beginning of the trial or later on, as
long as it precedes the adversary’s revelation. Also, the
adversary does not need to reveal the damaging infor-
mation at all for stealing thunder to work. There have

been no differences between stealing thunder with and
without the opposition’s discussion of it. Finally, the
“thunder” can range from something rather minor to
something seemingly integral and damning. Thus far,
there has been no research setting an upper limit on
how damaging the thunder can be for it to be success-
fully stolen. In a mock court case involving homicide
resulting from reckless driving, stealing thunder was
effective at reducing the damaging information even
when the defendant admitted to drinking alcohol and
veering into the oncoming traffic lane.

It should also be noted that stealing thunder works
in other nonlegal domains too, such as in politics
(with mock voters and journalists) and interpersonal
impression formation.

CCoouunntteerraaccttiinngg  tthhee
SStteeaalliinngg  TThhuunnddeerr  TTaaccttiicc

So far, the only successful attempt to counteract the
stealing thunder tactic is to, post hoc, reveal the tac-
tic’s use on the jury. If mock jurors were told during
closing arguments that the other attorney manipulated
their opinions through the use of the stealing thunder
tactic, stealing the thunder no longer dissuaded them
from its damaging implications.

Why Does Stealing Thunder Work?

Recent research suggests that there are several paths by
which stealing thunder operates. First, in line with trial
attorney intuition, research supports that the thunder
stealer enjoys heightened impressions of honesty and
credibility. The reasoning would go like this: If the attor-
ney is willing to admit such damaging information with-
out being forced into it, then surely the attorney can be
trusted to present an objective and honest case.

Are attorneys also correct in assuming that stealing
thunder works because it allows the revealer to put his or
her own spin on the information, lessening its impor-
tance? To this question, the answer from available
research is no; self-favorably framing the information is
not necessary for it to be an effective tactic. It may help,
but the available evidence is not even supportive of this
notion. It appears that simply stating the incriminating
information bluntly, without any spin or admonishment,
is sufficient for the tactic to do its work on (mock) jurors.
What apparently happens is that the mock jurors, with-
out encouragement by the revealing attorney, put a
diminishing spin on the information themselves when
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the attorney does not. Here, the reasoning goes like this:
What I just heard surprises me because it appears to hurt
the attorney’s case. But this doesn’t make sense, so it
must not really be all that bad after all. Thus, the research
suggests that mock jurors work on the meaning of the
“thunderous evidence,” so that it is not so thunderous.

Thus, two very different processes appear to be
involved, both of which assist in making stealing thun-
der an effective strategy. One is the relatively heuristic
form of processing that involves simply the impression
of truthfulness that then casts a positive glow on the
attorney, the client, and the attorney’s case. The other
process is a rather effortful and creative process of
twisting the negative information, such that it takes on
a meaning that renders it harmless. This process, pre-
sumably, takes effort and thought.

Kipling D. Williams

See also Inadmissible Evidence, Impact on Juries; Jury
Competence
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STORY MODEL FOR

JUROR DECISION MAKING

To better explain how jurors make decisions in trial, psy-
chologists have proposed a variety of decision-making

models. Some research has examined the decision-
making process at the jury level, but the majority of
research has examined juror decision-making
processes at the individual level. These models are typ-
ically grouped into two categories: explanation-based
models and mathematical models. The story model is
the most popular explanation-based model and was
developed by Nancy Pennington and Reid Hastie. The
story model rests on the assumption that jurors orga-
nize evidence they hear during trial in a narrative, sto-
rylike format. According to the story model, the
process of decision making takes place in three steps:
story construction, learning verdict alternatives, and
rendering a verdict. The story model not only describes
the process the juror undergoes when making a deci-
sion in a trial but claims that the story constructed by
the juror ultimately determines the verdict chosen by
the juror.

Story Construction

In a typical trial, the evidence is presented to jurors in a
disconnected format over several days. Not only are
witnesses often not presented in a logical, temporally
relevant order, but the actual content of the witnesses’
testimonies is also disconnected, in that witnesses are
providing information in reaction to attorney questions
rather than narrating the sequence of events. According
to the story model, jurors play an active role during the
trial by gathering the evidentiary information and orga-
nizing it into a comprehensive narrative with a causal
structure, describing the sequence of events under ques-
tion. That is, they actively place the evidence gathered
at the trial into a “story” to account for what actually
occurred. In constructing the story, they use three
things: the evidence presented at trial (e.g., the infor-
mation gained from witnesses), their personal knowl-
edge of similar events (e.g., knowledge gained from
personal experiences, media portrayals, or secondhand
accounts of a particular crime), and their expectations
for what makes a complete story (e.g., knowing that
actions are usually preceded by intentions or goals).

In addition to describing how the jurors construct
their stories, the story model describes the structure of
those stories. Specifically, stories are made up of units
called episodes. An episode is made up of a series of
events that are paired with intentions or motivations to
result in an action. Events, intentions, and motivations
can be taken either from trial or from a juror’s personal
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knowledge. For example, an episode may consist of ini-
tiating events that led the defendant to a certain mental
state, which then led the defendant to create goals or to
have certain motivations, which then resulted in the
defendant acting in a particular way. Jurors may get
some of the information to complete the episode from
trial evidence and may have to infer some of the episode
elements based on their knowledge of the world.
Episodes are hierarchically organized, in that each com-
ponent of any given episode may be broken down into
its own individual episode. The highest level episodes
are the most important in explaining the actions that
occurred; thus, the story model accounts for the weight
jurors assign to different pieces of evidence.

One of the greatest strengths of the story model is
that it accounts for jurors’ unique experiences and indi-
cates when they add those unique experiences and
pieces of knowledge into the decision-making process.
Witnesses do not often have the opportunity to explain
why particular events happened or how they personally
reacted to a particular sequence of events. So, jurors fill
in those blanks with inferences based on their own per-
sonal knowledge of similar events. In addition, jurors’
expectations about what makes a complete story are
important to help them determine when important
pieces of information are missing or when an inference
about human behavior or how someone might act in a
particular situation needs to be made. Jurors then can
make this inference based on their personal knowledge.
The story model accounts for differences in stories
between jurors by accounting for the different world
experiences and expectations jurors bring to the story
construction process.

CCeerrttaaiinnttyy  PPrriinncciipplleess

Three certainty principles govern whether a juror
will find a particular story acceptable, and following
acceptability, how much confidence a juror will have
in a particular story. The first two—coverage and coher-
ence—contribute to whether a story will be accepted
and, if accepted, how much confidence the juror will
have in the story. The third principle, uniqueness, con-
tributes solely to the juror’s confidence in the story.

Coverage refers to the amount of evidence
accounted for by a particular story. The more coverage
a story has, the more likely the juror is to deem the story
acceptable and, if accepted, the more confidence the
juror will have in that story. Conversely, the less evi-
dence the story accounts for, the less likely it is to be

accepted by jurors. If accepted, jurors are likely to have
less confidence in the story compared with if the story
had a high level of coverage. If a story has low cover-
age and, therefore, the juror has a low amount of confi-
dence in the story, the juror would also have a low level
of confidence in the final decision based on that story.

The second principle is coherence. A story’s coher-
ence is determined by a combination of three variables:
consistency, plausibility, and completeness. To be con-
sistent, a story must contain no internal contradictions
or contradictions with pieces of evidence the juror
believes are true. To be plausible, the story constructed
must be similar to the juror’s knowledge of what typi-
cally happens in these situations. That is, a story must
not contradict the juror’s knowledge about the world in
general. Last, to be complete, the story must contain all
the parts of what a juror believes makes up a story. The
more consistent, plausible, and complete the story, the
higher the coherence of the story. If a story is deemed
coherent, the juror is more likely to think that the story
is an acceptable account of the events in question and
the more likely the juror is to be confident in the story.

The story model posits that jurors can construct
more than one story, but one story usually emerges as
the best explanation of events. However, what hap-
pens when jurors create more than one story and each
of the stories is high in both coverage and coherence?
According to the story model, this compromises the
last certainty principle, the uniqueness of the story. If
jurors construct more than one acceptable story, they
are less likely to believe either story, and the confi-
dence in both stories goes down.

Learning Verdict Options

In the second stage of the story model, jurors learn
which verdict options are available to them. Generally,
the different verdict options along with the definition
of what constitutes each verdict option are given to the
jurors in the judicial instructions at the end of the trial.
The combination of this one-trial learning task with the
difficulty of legal language makes this task difficult for
jurors. In fact, research has demonstrated that jurors
generally do not comprehend the majority of judicial
instructions presented to them. In addition, jurors also
have preconceived notions of what constitutes various
crimes. Those preconceived notions, accurate or inac-
curate, may interfere with jurors’ understandings of the
verdict options in the case.
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Rendering a Verdict

In this last stage of the story model, jurors map their
accepted story onto each of the verdict categories to
determine which verdict category best matches the
accepted story. This mapping sequence is intentional on
the part of jurors and is difficult because they are map-
ping their accepted story onto unfamiliar, newly learned
concepts. However, jurors are somewhat aided in this
process by the structure of the verdict options. Typically,
verdict options consist of elements that closely mimic
the episodic structure that jurors used when creating the
story. For example, the verdict definition of first-degree
murder includes an element of identification (identify-
ing the person who committed the crime), mental state
(that person intentionally killed the victim), circum-
stances (the victim gave no provocation and the murder
was premeditated), and actions (the killing was inten-
tional and unlawful). These correspond to the elements
that make up an episode in a story.

Once the jurors have chosen which verdict cate-
gory best matches the story, jurors apply the judge’s
procedural instructions to make a decision in the case.
For example, in a criminal case, if the best-fit verdict
option exceeds the jurors’ threshold for reasonable
doubt on each of the elements of that verdict option,
then the juror is likely to choose that verdict. If not,
the juror does not choose that verdict option. If no
match of verdict option and story exceeds this thresh-
old, then the juror defaults to a verdict of not guilty. In
addition, the goodness of fit, or the jurors’ confidence
in a verdict category-story match, will affect whether
the juror is likely to choose that verdict. If the good-
ness of fit is low, the juror is less likely to be confident
in that verdict than if the goodness of fit is high.

Research Investigating
the Story Model

The initial study in the development of the story model
was designed to provide a picture of how jurors
processed evidence and established that jurors created
narrative structures to explain and account for evidence.
Further research demonstrated that the actual creation
of the narrative was a spontaneous act of the juror and
that the story is actually a mediator in the verdict deci-
sion. That is, jurors heard the evidence, created a story,
and then the story caused the jurors to choose a partic-
ular verdict. Last, the researchers also conducted a
study demonstrating that the story model was a more
complete and accurate explanation of juror decisions

compared with more traditional models of decision
making. Other researchers have also applied the story
model of juror decision making to successfully explain
jurors’ decisions in rape trials, civil cases, and sexual
harassment cases.

In sum, the story model of juror decision making is an
explanatory model of decision making that asserts that
jurors actively create a narrative (in the form of multiple
episodes) to organize trial evidence. In creating the story,
jurors use evidence presented at trial and their own
knowledge of both real-world events and the elements
that make up a story. To determine whether a story is
acceptable, jurors use the certainty principles of coverage
and coherence. Coverage and coherence, combined with
the story’s uniqueness, also contribute to the juror’s sub-
sequent confidence in a story. The second stage of the
story model is the stage in which jurors learn the verdict
options available to them, and this happens during judi-
cial instructions at the end the trial. Jurors’ preconceived
notions about certain crimes may also affect the way in
which they perceive the verdict categories. In the last
stage, jurors map their chosen stories onto the various
verdict categories and apply the standard of proof given
to them by the judge. If the match exceeds the standard
of proof, then the juror chooses that verdict. If not, the
juror defaults to a not-guilty verdict. Last, research has
generally demonstrated support for the story model of
juror decision making in a variety of cases.

Lora M. Levett

See also Juries and Judges’ Instructions; Jury Deliberation;
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Jury Evaluation of
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STRESS AND

EYEWITNESS MEMORY

Stress exerts complex effects on eyewitness memory.
On the whole, it has a negative effect, but this can be
quite variable depending on the level of stress and the
aspect of the witnessed event that one is trying to
remember. Stress operates similarly in affecting per-
son recognition (i.e., lineup performance) and recall
of event details.

The effects of stress on eyewitness memory and
identification are of interest because of the fact that per-
sons witnessing a crime, especially a violent crime,
commonly (though not always) experience stress.
“Stress” is itself a rather vague term that has been inter-
preted differently by various commentators, but gener-
ally, it can be taken to denote a negative emotional state
associated with both physiological changes and a sub-
jective set of cognitions. The physiological experience
of stress is associated with increased arousal, marked
by increases in heart rate, blood pressure, and muscle
tone. The subjective experience typically includes some
perception of threat and feelings of anxiety.

People often assume that a high level of emotion,
positive or negative, will facilitate memory; however,
it is also possible that intense emotion, especially the
high level of stress associated with witnessing a
crime, would lead to decrements in memory for
details of the crime itself and for the ability to recog-
nize the persons involved. Early studies investigating
the effects of stress on memory yielded inconsistent
findings. Some researchers found that accuracy suf-
fered when witnesses were under stress, others found
that it was unaffected, and a minority of researchers
reported improvements in accuracy. This ambiguity
can be explained, in part, by variations in the degree
of stress. The Yerkes-Dodson law proposes that the
relationship between arousal and performance can be
plotted as an inverted U, where with moderate
increases in arousal, performance is improved but
with too much arousal performance declines. This the-
ory was subscribed to by many researchers, and ini-
tially, it was thought to provide an explanation for the
seemingly contradictory pattern of research findings.
The studies that found improvements may have
elicited an optimal level of stress or arousal, whereas
those studies that had found decrements had exceeded
that optimal level of stress. However, this explanation
proved inadequate as the body of research grew
because of the difficulty in comparing degrees of

stress and also because of findings indicating that
stress is not a unidimensional construct, as proposed
by the Yerkes-Dodson law, but instead has multiple
components (e.g., physiological, affective, cognitive,
behavioral, etc.).

An alternative explanation is that with higher
levels of emotional stress, the observer’s attention
becomes narrower and more focused. As a result,
memory for central and closely attended-to details
improves, while memory for more peripheral details
declines. This distinction between central and periph-
eral details also helps explain some of the inconsistent
findings, where stress sometimes helps but at other
times impairs memory.

Research reviews and meta-analyses of the topic
reveal that, taken as a whole, stress has more of a
negative than a positive impact on eyewitness mem-
ory in terms of both identification of the perpetrator
and recall of event details. Eyewitnesses in high-
stress situations are less likely to be able to correctly
identify a perpetrator from a lineup, and recall of
details associated with the witnessed crime is less
likely to be accurate. The type of lineup adminis-
tered and the type of recall appear to moderate the
effect of stress on accuracy. High-stress situations
disproportionately affect eyewitness identification
accuracy, such that the likelihood of an accurate
identification is reduced when the target person (i.e.,
perpetrator) is present in the lineup, but the effect on
target-absent lineups is negligible. In other words,
when the target person is present in the lineup, wit-
nesses are more likely to select someone other than
the target (i.e., a foil—namely, an innocent person in
a police lineup) or incorrectly report that the target is
not present in the lineup, thus rejecting the lineup. In
contrast, when the target is absent, the likelihood
that a witness will correctly reject the lineup is
virtually unaffected.

In eyewitness studies, witnesses are typically asked
to report information in one of two ways: narrative or
interrogative. With narrative or free recall, witnesses
are asked to report what they recall and can choose
what information to report. The interrogative type of
recall requires a witness to answer specific questions
about various details of the witnessed event. High-
stress situations produce a greater decline in accuracy
for interrogative recall than for narrative recall. One
possible explanation for this difference is that with
narrative recall, witnesses are free to choose what
information to report and may opt not to report details
of which they are not certain.
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These findings extend partly to children as well.
Child eyewitnesses perform worse when under stress,
but it is unclear whether stress has a disproportionately
negative effect on children. Stress effects can also be
complicated by the presence of a particularly arousing,
eye-catching aspect of the event, such as gore or a
weapon. Research on stress and memory also suffers
from methodological complications. There are limits to
the amount of stress that one can ethically induce in an
experimental situation, and even with highly arousing
materials, research participants are usually not person-
ally threatened by the witnessed event; that is, they are
bystanders rather than victims or potential victims,
which is likely to influence not only their stress level
but also their behavior, degree of attention, and so forth.
Some innovative research designs have attempted to
overcome this limitation by studying victims/witnesses
of real crimes or individuals undergoing stressful med-
ical procedures.

In conclusion, it is hard to generalize about the
effects of stress on eyewitness memory. The findings
are somewhat mixed, and the explanation for stress
effects on memory is far from clear, making general-
ization difficult. More research is necessary to resolve
this uncertainty. However, it is clear that, overall, high
levels of stress harm eyewitness memory in more ways
than they help it.

Ani A. Aharonian and 
Brian H. Bornstein

See also Children’s Testimony; Lineup Size and Bias;
Weapon Focus
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STRUCTURED ASSESSMENT

OF VIOLENCE RISK IN

YOUTH (SAVRY)

The Structured Assessment of Violence Risk in Youth
(SAVRY), developed by Randy Borum, Patrick Bartel,
and Adelle Forth, is a risk assessment instrument
designed to structure appraisals of violence risk and
risk management plans for adolescents. Such assess-
ments are routinely required by juvenile and criminal
courts and at nearly every juncture of the juvenile jus-
tice system. In the SAVRY, one’s risk for serious vio-
lence is viewed as the result of dynamic and reciprocal
interplay between factors that increase and factors that
decrease the likelihood of violence in the developing
juvenile over time. Its central objective is to facilitate
assessments that are systematic, empirically grounded,
developmentally informed, treatment oriented, flexible,
and practical.

The SAVRY is based on the “structured professional
judgment” (SPJ) risk assessment framework, and is
designed for use with adolescents between the approx-
imate ages of 12 and 18 who have been detained or
referred for an assessment of violence risk. Evaluators
systematically assess predetermined risk factors that
are empirically associated with violence, consider the
applicability of each risk factor to a particular exami-
nee, and classify each factor’s severity. The ultimate
determination of an examinee’s overall level of vio-
lence risk is based on the examiner’s professional judg-
ment as informed by a systematic appraisal of relevant
factors. In this way, the SPJ model draws on the
strengths of both the clinical and actuarial (formula-
driven) approaches to decision making and attempts to
minimize their respective drawbacks.

The SAVRY protocol is composed of 6 items defin-
ing protective factors and 24 items defining risk factors.
Items are coded on the basis of reliable, available infor-
mation. Information should be obtained from multiple
sources, including an interview with the youth and a
review of records (e.g., police or probation reports and
mental health and social service records). Risk items
are divided into three categories: historical, individual,
and social/contextual, and each is coded for severity
according to a three-level coding structure (high, mod-
erate, or low). Protective factors are coded as present or
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absent. The coding form also includes a section for list-
ing “additional risk factors” and “additional protective
factors” because the SAVRY is not exhaustive in iden-
tifying all potential risk and protective factors for any
given individual. If these additional factors are present,
they should be documented and weighed in final deci-
sions of risk.

Though the SAVRY is sufficiently flexible to
accommodate varying styles of risk communication,
the coding form prompts evaluators to make a final
summary risk rating of low, moderate, or high. The
ultimate risk rating is not based on cutting scores
(SAVRY items are not assigned numeric values) or a
specific formula. Evaluators exercise their profes-
sional judgment to determine the nature and degree of
the juvenile’s risk for violence after carefully weigh-
ing the relevant risk and protective factors.

Psychometric Properties

One of the primary indices used in SAVRY research
(not in practice) is the “SAVRY Risk Total.” This is
calculated by transposing item ratings of low, moder-
ate, and high to numerical values of 0, 1, and 2, respec-
tively, and summing the values. The summary risk
rating is similarly transposed for statistical analysis.

Reliability and Internal Consistency. The internal
consistency (alpha coefficient) of the SAVRY Risk
Total has been shown to fall in the range of .82 to .84.
Interrater reliability for the SAVRY Risk Total has
ranged between .74 and .97, with an unweighted aver-
age of .84. Interrater reliability coefficients for the
Summary Risk Rating have ranged between .72 and
.85, with an unweighted average of .78.

Validity. The concurrent validity of the SAVRY has
been examined in relation to the Youth Level of
Service/Case Management Inventory (YLS/CMI) and
the Hare Psychopathy Checklist: Youth Version
(PCL:YV). In the initial validation study, the SAVRY
Risk Total correlated significantly with both instru-
ments among offenders and in community samples
(e.g., .89 with YLS/CMI and .78 with PCL:YV among
offenders). The SAVRY protective domain was nega-
tively correlated with both the other measures. Across
five studies, correlations between the SAVRY Risk
Total and the PCL:YV Total Score have ranged from

.48 to .74, with an unweighted average of .67. Although
the correlations are significant, indicating that the
SAVRY shares variance with other measures, it also
possesses independent predictive power.

With regard to criterion validity, studies have found
significant correlations between SAVRY scores and var-
ious measures of violence in juvenile justice and high-
risk community-dwelling populations. In the initial
validation sample, SAVRY Total Risk scores were all
significantly related to behavioral measures of institu-
tional aggressive behavior (.40) and aggressive conduct
disorder symptoms (.52). The SAVRY has also demon-
strated incremental (criterion) validity (or predictive
power) beyond the YLSI and the PCL:YV. Results of
hierarchical regression analyses showed that adding the
SAVRY improved the power of the YLSI and the
PCL:YV in predicting both institutional aggressive
behavior and serious aggressive conduct disorder symp-
toms. The SAVRY also accounted for a large proportion
of the explained variance in each type of violence.

Using receiver operating characteristic (ROC)
analysis, which measures predictive accuracy in terms
of relative improvement over chance, we found that
areas under the curve (AUCs) for the total score aver-
age about .74 to .80 across studies. Interestingly, the
examiner judgments (summary risk rating), not made
on the basis of any cutting score, consistently perform
as well as, and often better than, the linear combina-
tion of the scores themselves. For example, using
ROC analysis, an unpublished master’s thesis at
Simon Fraser University reported an AUC of .70 for
the SAVRY total score, but the AUC for the SAVRY
Summary Risk Rating was .89. This finding has been
evident in research on other SPJ tools as well and pro-
vides some of the first empirical evidence that clinical
judgments—properly structured and based on sound
assessments—can achieve levels of accuracy that rival
that of any other known predictors, while maintaining
latitude for case-specific analysis.

Additional research is needed and is under way to
clarify the SAVRY’s applicability in different coun-
tries, across genders, and with various ethnic groups.

Randy Borum, Patrick Bartel,
and Adelle Forth

See also Hare Psychopathy Checklist: Youth Version
(PCL:YV); Juvenile Offenders, Risk Factors; Risk
Assessment Approaches
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STRUCTURED INTERVIEW OF

REPORTED SYMPTOMS (SIRS)

The Structured Interview of Reported Symptoms
(SIRS) is a fully structured interview that is designed
to assess feigned mental disorders and related
response styles. Each of its eight primary scales was
constructed to evaluate well-established detection
strategies for differentiating between malingered and
genuine psychopathology. These primary scales con-
sist of Rare Symptoms (RS), Symptom Combinations
(SC), Improbable and Absurd Symptoms (IA), Blatant
Symptoms (BL), Subtle Symptoms (SU), Selectivity
of Symptoms (SEL), Severity of Symptoms (SEV),
and Reported Versus Observed Symptoms (RO).

Description and Development

The initial development of the SIRS was based on an
exhaustive review of potential detection strategies for
feigned mental disorders. SIRS scales were developed
based on the likely effectiveness of the underlying
detection strategy and the adaptability of each strategy
to interview-based assessments. Final item selection
was based on independent judgments by eight experts
in malingering and was subsequently refined to
improve scale homogeneity. The SIRS is composed of
173 items that are organized by eight primary and five
supplementary scales.

The original validation of the SIRS combined sam-
ples from multiple studies to form four groups: 100
inpatients and outpatients, 97 controls from commu-
nity, correctional, and college settings, 170 simulators
including coached and uncoached participants, and 36
likely malingerers from forensic settings. Subsequent
validation research has included clinical and correc-
tional samples with an additional 255 participants.

Reliability

Internal consistencies (alpha coefficients) for SIRS
primary scales were excellent: They ranged from .77 to
.92, with a mean alpha of .86. The reliability of indi-
vidual scores was examined via standard errors of
measurement (SEM). The SEMs were low for both
clinical and control samples, indicating high reliability
for individual scores. A central issue for the SIRS was
its interrater reliability. These estimates were impres-
sive, ranging from .89 to 1.00. The median reliability
was .99, which represents almost perfect agreement.

Validity

SIRS validation relied on a combination of simulation
designs and known-group comparisons. The simula-
tion design capitalizes on internal validity in its use of
analog research with clinical comparison samples. In
contrast, known-group comparisons provide
unmatched external validity in their use of individuals
from actual clinical-forensic settings who were inde-
pendently evaluated as malingering by established
experts. For the assessment of malingering, conver-
gent results from simulation and known-group studies
provided the strongest evidence of SIRS validity.

A major focal point of the SIRS is its discriminant
validity. The critical issue is whether each of the primary
scales systematically differentiates between genuine and
feigned psychopathology. Combining across studies,
effect sizes can be computed for the critical distinctions
(a) simulators versus clinical honest and (b) suspected
malingerers versus clinical honest. For simulators,
Cohen’s d’s were very large: They ranged from 1.40
(SU) to 2.31 (RS) with an average d of 1.74. Cohen’s d’s
were also very large for suspected malingerers but
showed less variability: 1.20 (IA) to 1.98 (SEL). The
average effect size for malingerers was identical to that
of simulators (d = 1.74). These combined data provide
very strong evidence of discriminant validity.

Convergent validity was evaluated by comparing the
SIRS with other measures of feigned mental disorders.
The SIRS evidenced robust correlations with MMPI–2
validity scales. For example, the SIRS primary scales
are strongly correlated with Scale F (r’s from .71 to
.80). As also expected, they are negatively correlated
with Scale K (Mr = −.35), a measure of defensiveness.

Construct validity was examined via discriminant
analysis and factor analysis. A two-stage, stepwise
discriminant analysis with a canonical correlation of
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.79 demonstrated the usefulness of SIRS primary scales
for the accurate differentiation of feigned from clinical
honest profiles. A high level of accuracy was main-
tained across calibration and cross-validation samples.
Recently, a confirmatory factor analysis yielded strong
support for a two-factor model of the SIRS (i.e., spuri-
ous presentations and plausible presentations) that was
theoretically relevant to the assessment of malingering.

Forensic Applications

The SIRS is widely accepted as one of the best-vali-
dated measures of feigned mental disorders in clinical
and forensic settings. Its classification of malingering in
forensic settings is highly accurate. These classifications
are based on either (a) three or more primary scales in
the probable feigning range or (b) one or more primary
scales in the definite feigning range. The probable feign-
ing range was established so that it would include most
feigners (typically >75%) but very few genuine patients
(<10%). By using the established criterion (>3 scales in
the probable feigning range), very few genuine patients
were misclassified as feigners (i.e., 2.1% at 3 scales;
0.0% at > 4 scales). Scales in the definite feigning range
are set very high to minimize false positives.

Research by other investigators generally confirms
the accuracy of the SIRS and its low false-positive
rates. Ongoing research suggests that the SIRS pro-
vides useful data for civil-forensic applications such
as disability evaluations. As a caution, the initial data
indicate that its cut scores may not be useful for a sub-
set of inpatients with dissociative disorders and multi-
ple traumas beginning before adulthood.

Future Directions

Research is currently under way for validating a
Spanish-language SIRS. The SIRS was independently
translated by three bilingual psychologists. The com-
posite translation was back-translated by an indepen-
dent bilingual psychologist; minor discrepancies were
found for only 11.0% of the SIRS items. A revised
Spanish SIRS was subjected to further translations and
reviews. With the Spanish SIRS established, the com-
parability of the Spanish and English SIRS is currently
being tested with bilingual Hispanic patients.

Richard Rogers

See also Forensic Assessment; Malingering
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SUBSTANCE ABUSE AND

INTIMATE PARTNER VIOLENCE

Research indicates that substance abuse is a risk
marker for intimate partner violence (IPV). This entry
reviews the evidence for this association, possible
explanations for it, and implications for theory and
practice for professionals who work in this area.

Substance Abuse as a
Risk Marker for IPV

Studies using a variety of passive-observational
research designs have established that substance abuse
is a risk indicator for IPV. For example, population-based
studies as well as studies of clinic- or court-referred
groups, have examined rates of substance abuse in
people with and without a history of IPV victimization,
IPV perpetration, or IPV recidivism (i.e., repeated IPV
following an initial incident). According to narrative
and meta-analytic reviews of these studies, the associa-
tion between substance abuse and IPV is moderate or
even moderate-to-large in magnitude. About 20% to
50% of all incidents of IPV occur when one or both
partners have consumed and are under the influence of
alcohol or illegal drugs. Substance abuse increases the
odds of IPV perpetration or victimization by a factor of
about 2 to 4. The association tends to be strongest when
(a) the substances of abuse are alcohol, cocaine (in var-
ious forms), or heroin; (b) substance abuse is defined in
terms of problematic patterns of use, rather than fre-
quency of use or amount consumed; (c) IPV is defined

Substance Abuse and Intimate Partner Violence———773

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 773



in terms of moderate or severe violence, rather than
minor violence; and (d) substance abuse and IPV are
defined in terms of a broad time frame (e.g., lifetime)
rather than a narrow time frame (e.g., past year). The
association does not appear to be influenced by the
legal status of the intimate relationship (married vs.
cohabiting vs. dating), the sexual orientation of the inti-
mate partners (heterosexual vs. same sex), or the gen-
der of the perpetrator and victim.

Explanations for the Association
Between Substance Abuse and IPV

There are several possible explanations for the
observed association between substance abuse and IPV.
First, the association may be false—the result of perpe-
trators attempting to avoid moral and legal culpability
by claiming that they were intoxicated at the time they
committed IPV. But the substance abuse/IPV associa-
tion is observed even in studies that relied solely on vic-
tims to provide information and even in studies where
substance abuse was measured months or even years
prior to the first occurrence of IPV.

Second, the association may be artifactual—the
result of some third factor that is causally related to both
substance abuse and IPV. Potential third factors could
include mental disorder in the perpetrator (e.g., antiso-
cial personality disorder or psychopathy) or severe con-
flict in the victim-perpetrator relationship (e.g., recent
separation or divorce). But studies that attempted to con-
trol for potential third factors have found that they
accounted for only a small part of the association.

Third, IPV may be a cause of (i.e., have a causal
influence on) substance abuse. Longitudinal research
supports this view, at least in part. People who experi-
ence IPV increase their use of alcohol or illegal drugs,
which in turn leads to increased risk for (repeated) IPV.

Fourth, substance abuse may be a cause of
IPV. The same longitudinal research that found that
IPV increases substance abuse has also found that
substance abuse increases risk for IPV, even when the
substance abuse came months or years before the IPV.
For example, substance abuse as a young adolescent
predicts IPV as a young adult, and premarital sub-
stance abuse predicts IPV after marriage. In addition,
treatment outcome research has found that reductions
in substance abuse are associated with subsequent
reductions in risk for IPV.

In summary, the association between substance abuse
and IPV appears to be bidirectional in nature: Substance
abuse is both a cause and a consequence of IPV. With

respect to substance abuse as a cause of IPV, theory and
research suggest that several direct or proximal and indi-
rect or distal causal mechanisms may exist. Putative
direct mechanisms focus on the psychopharmacological
or psychological effects of substance abuse. Intoxication
and withdrawal may impair cognitive functions, leading
to reduced inhibitions against violence (e.g., underesti-
mation of negative consequences, overestimation of pos-
itive consequences, failure to consider alternatives to
violence) or misperception of social cues (e.g., misattri-
bution of hostile intent in others). Putative indirect mech-
anisms focus on the destabilizing effects of substance
abuse on social adjustment. For example, the short- and
long-term consequences of substance abuse—such as
problems with employment, finances, health, and family
arguments about drinking patterns or the consequence of
drinking on employment, finances, and relationships
with family or friends—cause conflict between partners
in intimate relationships, which in turn increases the risk
that IPV will occur. Similarly, the consequence of sub-
stance abuse may impair one partner’s ability to cope
with conflictual or aggressive behavior by the other part-
ner (through the use of strategies such as de-escalation,
deterrence, or escape), thus increasing vulnerability to
victimization and, ultimately, the risk that IPV will occur.

Implications for
Research and Practice

It is clear that substance abuse is neither a necessary
nor a sufficient causal factor for IPV but rather one of
many contributory causal factors. Currently,
researchers are trying to further understand the vari-
ous causal mechanisms that may exist and how sub-
stance abuse interacts with other causal risk factors to
cause IPV.

Professionals who work in the field of IPV need to be
aware that substance abuse increases risk for IPV, and
treating substance abuse mitigates risk. For these
reasons, substance abuse is included as a risk factor
in several IPV risk assessment procedures, including
the Danger Assessment Instrument (DA) and the
Spousal Assault Risk Assessment (SARA) Guide, and
many intervention programs for perpetrators and vic-
tims of IPV focus in part on decreasing substance abuse.
The challenge for professionals is to determine what
role substance abuse plays (i.e., which causal mecha-
nisms are relevant) in a given case and then deliver
appropriate services.

Stephen D. Hart
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SUBSTANCE ABUSE TREATMENT

A number of different methods are used to treat sub-
stance abuse. The most common method often used by
treatment facilities is 12-step counseling, although little
is known about its effectiveness. Treatment modalities
include inpatient, day treatment, and outpatient care,
usually followed by aftercare. Twelve Step Facilitation
Therapy has been scientifically validated but is rarely
adopted for use in 12-step treatment facilities.
Motivational interviewing has been determined to be
an effective means to motivate clients to seek therapy
and change substance use and can be particularly effec-
tive with unmotivated clients. Numerous cognitive-
behavioral therapies have been effective as interventions
in substance use disorders. Relapse prevention therapy
is the most widely used cognitive-behavioral approach.
Twelve-step counseling, cognitive-behavioral therapy,
therapeutic communities, and even Vipassana medita-
tion have been used in jails and prisons to intervene in
substance use disorders and recidivism.

Substance Abuse Treatment
and the Criminal Justice System

Evidence exists that quality substance abuse treatment
can lead to lower recidivism and relapse rates among
substance users in the criminal justice system. In addi-
tion, court-ordered treatment has been found to be
extremely cost-effective when compared with incarcer-
ation as an alternative. Many jurisdictions now have
drug courts that generally offer treatment as an alterna-
tive to imprisonment, but the type of treatment available

to participants varies widely across the country. Traffic
courts often include mandated treatment courses for
DUI offenders, but the evidence that these programs
change drinking and driving behavior is inconsistent,
perhaps because the content of these courses vary
widely across jurisdictions. Treatment outcomes are
often used by mental health courts, probation officers,
and parole boards as evidence to determine the success
of rehabilitation efforts.

Typical Care at Treatment Facilities

The prevailing model of treatment in the United States
uses 12-step counseling (often referred to as the
Minnesota Model). Although many of these programs
have abstinence as a requirement for entry into the
facility and as a goal for treatment, researchers find that
many clients do not remain abstinent but will reduce
their substance use. Although most treatment centers
use a similar model, the quality and content of the 12-
step counseling across treatment facilities is not consis-
tent. In addition, the 12-step counseling provided by
many treatment centers has not been tested under con-
trolled conditions to determine if it is in fact effective.

Addiction counselors are certified by state boards.
The process often requires documentation of counselor
education in Minnesota Model principles and an exam-
ination of counseling skills by peers. Although some
addiction counselors have undergraduate and graduate
degrees, many states do not require these credentials for
a counselor to be certified. Addiction counselors often
have personal experiences in 12-step recovery.

TTrreeaattmmeenntt  MMooddaalliittiieess

Treatment modalities vary. Treatment can be con-
ducted in inpatient or outpatient settings. In the past,
most treatment was provided in 28-day inpatient stays,
until research showed that outpatient care is just as
effective as inpatient care for most clients. Since those
findings, the insurance industry has pushed the treat-
ment toward a predominantly outpatient model. People
with substance use disorders and co-occurring severe
mental disorders (such a debilitating depression or psy-
choses) may benefit more from the structured environ-
ment of an inpatient stay. Day treatment also is available
in some communities to provide structured treatment
and care during business hours (clients return home dur-
ing the evening). Many treatment facilities provide med-
ical care, family programs, and sometimes nutrition and
fitness programs. Counseling format varies between
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individual sessions with a primary counselor to group
sessions with peers and counselors. In addition to inpa-
tient and outpatient services, treatment centers generally
provide aftercare to provide ongoing support to clients
who have completed treatment.

SSuuppppoorrtt  GGrroouuppss

Treatment providers generally encourage support
group participation as an adjunct to therapy. Support
groups vary in terms of philosophies. Twelve-step
groups operate under the assumption that substance use
disorders are chronic incurable diseases that require a
lifetime of working the 12 steps to facilitate abstinence.
Other groups such as Rational Recovery understand
substance use disorders as a problem of disordered
thinking and behavior that can be changed permanently
with aid of the group and the Rational Recovery
Program (based on the work of Albert Ellis).
Moderation Management is an example of a support
group that works with individuals who do not necessar-
ily have abstinence as a goal but, instead, want to reduce
substance use. Each program seems to be successful for
participants when program philosophies closely match
the values and worldview of the participants.

Evidence-Based Treatment

Researchers have developed and tested a great variety
of therapies that have proved effective as interventions
in substance use disorders. To provide quality and
consistent care for psychological disorders, including
substance use, the therapy used has to have two char-
acteristics. The first is demonstration that the treat-
ment has worked better than nothing at all by
comparing outcomes in a particular therapy with a no-
therapy or care-as-usual control group. The second
important characteristic is conducting therapy using a
manual. Manualized therapy promotes adherence to
the scientifically validated treatment protocol to pre-
vent drift. The following sections review therapies
that have been tested under controlled conditions or
have manuals or guidelines available for use by physi-
cians/therapists to provide best practices to clients.

BBiiooppssyycchhoossoocciiaall  MMooddeell

Research supports a biopsychosocial model for
addictive behaviors. Successful models of treatment
incorporate biological (physiological), psychological,

and social (environmental) interventions to modify
biopsychosocial processes associated with substance
misuse. For example, physiological (biological) treat-
ment methods typically involve pharmacological
means. There is evidence that certain medications may
be helpful to promote treatment success among clients
with alcohol use disorders. Disulfiram (Antabuse) has
been used as a disincentive to alcohol use among people
at high risk for relapse but with mixed results.
Disulfiram blocks metabolism of alcohol and causes
clients to become violently ill when they drink, which
sometimes persuades clients to remain abstinent when
they are tempted to drink. However, clients have been
known to drink when on disulfiram, and client compli-
ance for taking the medication is a problem. Naltrexone
and acamprosate have been shown in some studies to
help reduce cravings and improve treatment outcomes.
Methadone has been used as a safe substitute for heroin.
For clients with co-occurring mental disorders, such as
depression, bipolar disorders, and schizophrenia, psy-
chiatric medications can help reduce substance use.
Many clients believe that substance use helps with psy-
chiatric symptoms. When prescribed medications func-
tion to control psychiatric symptoms, it may reduce the
desire to self-medicate with illicit substances.

PPssyycchhoollooggiiccaall  TThheerraappiieess

Several types of psychological therapies have been
found to be efficacious for the treatment of substance
use disorders. Twelve Step Facilitation Therapy has
been found to be efficacious in treating substance use
disorders. This is a 12-session therapy that includes a
manual to promote consistency in the delivery of the
treatment. The therapy incorporates principles from
12-step programs (such as Alcoholics Anonymous and
Narcotics Anonymous). Although Twelve Step
Facilitation Therapy has been found to be an effective
treatment under controlled conditions, many treat-
ment centers across the country do not use this ther-
apy, even though the manual is readily available from
the National Institute of Alcohol Abuse and
Alcoholism. Use of this therapy manual would likely
increase quality and consistency of care in treatment
centers dedicated to the 12-step model.

Cognitive-behavioral therapy, which involves the
use of scientifically developed and tested cognitive and
behavioral modification methods to change behavior,
has been found to be an effective means to intervene in
substance use disorders. Many psychologists use
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cognitive-behavioral therapy in individual psychother-
apy with clients who have substance use disorders. As
its name would suggest, cognitive-behavioral therapy
includes change strategies described subsequently that
target cognitions and behavior chains associated with
substance use patterns in clients.

Cognitive change strategies challenge and modify
beliefs about substance use behavior. For example,
beliefs about substance use influence motivation to
change behavior, which in turn predicts whether a
client will take steps to change behavior. Client motiva-
tion levels vary widely in treatment; so assuming that a
client is ready to change is unreasonable. In addition,
client motivation changes over time so that one minute
he or she can appear committed and then uncommitted
the next. Ambivalence about change is normal, espe-
cially early in therapy, and reflects the reality that
clients are weighing beliefs about the pros of substance
use against the cons. The Transtheoretical Stages of
Change Model, a widely used model to understand
addictive behavior change, indicates that commitment
to change will occur when clients resolve their ambiva-
lence in favor of resolve to take action.

Motivational interviewing and motivational enhance-
ment therapy have been found to be very helpful to
enhance motivation to change among clients.
Motivational interviewing is a scientifically validated
therapy that uses strategic methods to help clients to
explore and resolve their ambivalence about continued
substance use and that enhances motivation to change.
Research has found that use of motivational interview-
ing can be very effective to encourage reductions in sub-
stance use and can be used effectively in conjunction
with other therapies. Motivational enhancement therapy
is a scientifically tested therapy conducted over four ses-
sions and includes the use of motivational interviewing
along with other change strategies. Motivational inter-
viewing seems to be especially effective with clients
uncommitted to therapy.

Other beliefs associated with substance use include
expectancies and self-efficacy. Expectancies are beliefs
that people have about the expected outcomes of sub-
stance use, and they have been found to be a good pre-
dictor of substance use pre- and posttreatment. The
research suggests that interventions that increase nega-
tive expectancies and decrease positive expectancies
may be helpful to improve treatment outcomes.
Therapists use various cognitive strategies to accom-
plish this goal. Self-efficacy, or confidence and compe-
tence in being able to negotiate particular situations

without substance use, is another consistent predictor
of treatment outcome. Therapists teach, rehearse, and
reinforce new skills to cope effectively with high-risk
situations to establish competence and to develop con-
fidence in appropriately using the skills to enhance self-
efficacy so as to avoid substance use in those situations.

Several behavior modification strategies have been
found to be effective to foster change. Aversion therapy
pairs substance use with aversive agents to discourage
the use of the substance. Typical methods are pairing
the smell or taste of the substance with electric shock or
an emetic agent to condition avoidance of substance
use. Studies have found that aversion therapy can result
in successful outcomes initially, but those posttreatment
gains may be lost over the long term without concurrent
use of relapse prevention (see below). Contingency
management strategies have been used successfully to
encourage positive outcomes in treatment. Contingency
management modifies client behavior by providing
incentives to successfully engage and complete tar-
geted tasks in therapy. Incentives have been used to
increase attendance and participation in sessions as
well as promote reduction targets or cessation of sub-
stance use. However, contingency management is not
widely used, perhaps because of the costs involved with
incentive-based care.

Coping skills therapy has been supported by sci-
ence as well. New skills are taught to aid clients to
cope effectively and solve problems without the use of
substances. Therapists may also teach anger manage-
ment, daily life management, assertiveness training,
and relaxation methods (including meditation) to
increase the repertoire of skills available to clients.
Relapse prevention methods developed in the cogni-
tive-behavioral model have been shown to be highly
successful to reduce the severity and duration of
relapse events when they occur. Relapse prevention
teaches clients that relapse is normative rather than a
failure and can be used to identify and correct prob-
lems in posttreatment behavior. Relapse prevention
also teaches substance refusal skills, develops and
rehearses plans to cope with relapses, and uses cogni-
tive and behavioral modifications previously men-
tioned in this section. In addition to one-on-one
methods with clients, cognitive-behavioral interven-
tions that target couples, family relationships, schools,
and other peer groups have been associated with
changes in substance use.

Arthur W. Blume
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SUBSTANCE USE DISORDERS

Substance use disorders are defined as the use of a sub-
stance that results in persistent and sometimes perva-
sive aversive consequences. Substance use disorders
have profound economic and public health impacts in
the United States. Researchers have identified impor-
tant biological, psychological, and social factors that
predict the development and resolution of substance
use disorders. Biological processes related to substance
use include physiological reactivity, changes, and adap-
tations. Psychological processes associated with sub-
stance use include conditioning, observational learning,
beliefs about substance use, and emotions that cue sub-
stance use. Social relationships and environmental
stressors also have been found to influence the course
of substance use. Diagnostic criteria have been estab-
lished to define severity and to specify the course of the
disorder. Substance use disorders are thought by some
to be chronic and progressive, but research on the nat-
ural course of these disorders disputes those beliefs.

Impact of Substance Use Disorders

The total costs of abuse of alcohol and abuse of other
drugs including tobacco to the American economy has

been estimated by the federal government to be more
than $400 billion annually. The two most common
substances of abuse are tobacco and alcohol.
Conservative estimates indicate that about 20% of the
population in the United States abuses tobacco, and
between 8% and 13% of the population abuses alco-
hol. Men are more likely to abuse substances than
women. Treatment often results in positive outcomes.

Substance abuse has been associated with the five
leading causes of death in the United States in 2004:
heart disease, cancers, strokes, chronic lower respira-
tory illnesses, and unintentional injuries. Some ethnic
minority groups may be at high risk for substance use
problems. For example, liver diseases often associated
with alcohol abuse were the sixth leading cause of
death for Hispanics and Native Americans. In con-
trast, liver diseases are not in the 10 leading causes of
death for either Whites or Blacks. However, it is also
worth noting that there is often wide variation in sub-
stance use within demographic groups. Interestingly,
Native Americans also have the highest abstention
rate from alcohol when compared with any other eth-
nic group.

In the United States, the recent trend is greater
abuse of prescription medications and methampheta-
mines. Abuse of substances not traditionally classified
as psychoactive, such as steroids and erectile dysfunc-
tion medications, has been commonly seen over the
recent years. Although these substances often are not
listed among traditional drugs of abuse, they can
become problematic for users.

Substance abuse is strongly associated with legal
consequences. In addition to violation of controlled sub-
stance statutes, substance abuse has been associated
with domestic violence and other violent crimes such as
suicide, property damage, vehicular offenses, and sexual
perpetration. In the United States, crime-related costs of
substance abuse have been projected to be around $100
billion annually, and conservative estimates have indi-
cated that at least 1 million people have substance abuse
problems. Substance abuse is also a major contributing
factor to traffic and workplace accidents. Extreme
substance-related toxicity can contribute to psychotic
symptoms, although sometimes those symptoms pre-
ceded the substance use and were masked.

Biopsychosocial Model

Researchers use a biopsychosocial model to understand
addictive processes. Biological processes that have
been identified include physiological reactivity to the
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ingestion of substances, physiological changes due to
acute or chronic use of substances, and physiological
adaptations to the level of exposure to the substances.
Physiological reactivity occurs in response to the sub-
stance and results in metabolic changes in the body. Sub-
stances activate the pleasure-reward system in the brain,
which often results in euphoria. Acute or chronic sub-
stance abuse can cause neurotoxicity and damage to vital
organs. Commonly experienced cognitive impairments
include difficulties with short-term and working mem-
ory; problems with executive cognitive functions related
to decision making, problem solving, impulse control,
and abstraction; and, in some cases, difficulties with bal-
ance and motor functions. Existing evidence suggests
that some physiological changes are reversible, including
cognitive impairment, after a period of abstinence.

Psychological processes include behavioral, cogni-
tive, and emotional responses to substance use.
Behavioral processes operate according to learning prin-
ciples. Classical conditioning in substance abuse occurs
when particular stimuli are paired or associated with
substance use. In substance abuse research, these stim-
uli are often referred to as cues or triggers. Substance use
may occur at an automatic level when cues trigger sub-
stance use so quickly that the individual may be momen-
tarily unaware of actions. Common triggers or cues
include places, situations, things, physical senses (sen-
sations, sights, sounds, smells, and tastes), emotions, or
events that become paired with substance use and may
trigger cravings or desires to use.

Operant conditioning operates when substance use
is reinforced or punished. Positive reinforcement is
conceptualized as a consequence following a behavior
that is rewarding or pleasurable and makes it likely that
the behavior will be repeated. Substance use can have
rewarding properties that positively reinforce the
behaviors related to substance use. In addition, sub-
stance use can be negatively reinforced. Negative rein-
forcement occurs when an aversive consequence is
lifted or withdrawn, which in effect reduces an aversive
experience. Because the aversive consequence is with-
drawn or reduced, it makes it more likely that the
behavior will be repeated. An example of this process is
when someone uses substances because it has reduced
pain or discomfort previously (negatively reinforced) as
opposed to using substances because it has caused
euphoria in the past (positive reinforcement). An excel-
lent and common example of substance use being neg-
atively reinforced among users is when they described
using substances to “self-medicate” symptoms. The
behavior described as self-medication alludes to a

history where the substance use may have caused aver-
sive symptoms to subside. Research has demonstrated
that punishment can effectively stop or reduce sub-
stance use over the short term but that for long-term
changes to occur punishment must be followed by
learning new behavior and having that reinforced.

Substance abuse is difficult to change because it is
reinforced on a variable schedule. Since substances
are sometimes reinforcing and sometimes not, the
user cannot predict when substance use will be rein-
forcing and continues using substances in the hope
that the next event will be reinforcing. Variable rein-
forcement is one process that contributes to the transi-
tion from recreational use to substance abuse.

Observational learning also is a powerful predictor
of substance use. Youths and young adults are very
much influenced by observing and then modeling the
behaviors of significant others in their lives. Before
adolescence, youths tend to model the substance use
behavior of their parents. Researchers have noted that
substance abuse tends to be intergenerational in family
systems. The assumption for many years was that this
intergeneration “transmission” of substance abuse must
be genetic. However, recent research has identified that
at least part of the intergenerational phenomenon in
family systems appears to be learned behavior, princi-
pally from observing and modeling parents who misuse
substances. As youths move into the teen years and
early adulthood, peer groups tend to influence sub-
stance use more than parents. In addition, researchers
have found that adolescents and young adults tend to
overestimate the substance use of peers and at the same
time underestimate their own substance use.

Cognitive factors related to addictive processes
include expectancies about substance use, motivation to
change, and self-efficacy. Expectancies are beliefs about
the expected effects of substance use. Expectancies can
develop through personal experience or observational
learning. As an example of the latter, to sell their prod-
ucts advertisers of alcohol beverages often advertise that
alcohol makes people sexy or socially attractive, beliefs
that are assumed by youths who observe the advertise-
ments. Positive expectancies refer to beliefs that sub-
stance use will provide a desirable outcome, whereas
negative expectancies refer to beliefs that substance use
will lead to an undesirable outcome. Positive expectan-
cies have been found to predict continued and some-
times increased substance use, whereas negative
expectancies have been linked to reductions.

Motivation to change determines whether a user
will consider and ultimately change substance use.
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Decisions to change often follow a process known as the
decisional balance, where a user considers the pros and
cons for change. Ambivalence is quite normal for some-
one contemplating change. If a user decides that the pros
for change outweigh the cons, then she or he likely will
be more committed to changing behavior and seeking
help. Self-efficacy also has been found to predict sub-
stance abuse. Self-efficacy is a term from social learning
theory that describes, in the case of substance abuse,
whether a person has competence and confidence to
negotiate a specific situation without use of substances.
Lower self-efficacy in a situation predicts poorer sub-
stance use outcomes in that situation.

Cognitive impairment is of concern when a user has
engaged in extreme or chronic substance abuse.
Perceptual problems result from acute intoxication.
One phenomenon, substance use myopia, refers to how
cognitive processes become impaired as intoxication
increases, literally narrowing a person’s ability to see or
accurately perceive events occurring around him or her.
During substance use myopia, clients are vulnerable to
impulsive, disinhibited, and risky behavior because per-
ception of risk is impaired. As an example, substance-
induced myopia leads to poor judgment, such as
believing that it is safe to drive under the influence of
substances.

Emotions and moods also have been associated
with substance abuse. Many users report links
between emotional events and substance use behavior,
and relapses have been linked to extreme emotions
(positive or negative). Users often use substances to
manage emotions and moods but also report that sub-
stance use contributes to loss of emotional control.
Research has established that chronic substance use
may disrupt emotional expression and contribute to
substance induced dysphoria.

Social and environmental factors linked to addictive
processes may include relationship stressors and envi-
ronmental stressors such as unemployment and poverty.
Some researchers believe that a major function of sub-
stance misuse is in tension reduction. Changes in rela-
tionship interactions and environmental conditions have
been linked to changes in substance use. Youths are espe-
cially vulnerable to changes in the environment and sub-
stance abuse in that age group can be influenced heavily
(both positively and negatively) by such changes.

Diagnosis of Substance Use Disorders

Misuse of substances can be diagnosed by means of
structured clinical interviews that assess for criteria

specified by the American Psychiatric Association in
the Diagnostic and Statistical Manual of Mental
Disorders, fourth edition (DSM-IV). The most com-
monly used interviews are the Structured Clinical
Interview for DSM-IV (SCID) and the Diagnostic
Interview Schedule (DIS). Substance misuse is classi-
fied as either substance abuse or dependence for a sin-
gle substance or for multiple substances. DSM-IV
diagnostic categories also include “specifiers” that
denote abuse with or without physiological depen-
dence and “course specifiers” that define the course of
the disorder, including early full remission, early par-
tial remission, sustained full remission, sustained par-
tial remission, on agonist therapy (such as
methadone), or in a controlled environment (where
access is restricted).

DSM-IV diagnoses conceptualize substance abuse
as a chronic condition subject to periods of remission.
However, researchers have found evidence that a sub-
group of people diagnosed with alcohol dependence,
for example, show evidence of controlled moderate
drinking without problems later in life. In addition,
other research shows that the course of substance
abuse does not necessarily worsen with time nor do
users need to hit the bottom to want help. Substance
use diagnoses for adolescents have been found to be
very unstable. Many adolescents meeting DSM-IV cri-
teria for substance abuse or dependence experience a
“maturing out” process as they age and go on to adult
lives free of substance-related problems. Therefore,
substance use diagnoses for adolescents should be
interpreted with caution.

Arthur W. Blume

See also Substance Abuse Treatment; Therapeutic
Communities for Treatment of Substance Abuse
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SUICIDE ASSESSMENT AND

PREVENTION IN PRISONS

Prisoner suicide assessment and prevention is an area of
active research and clinical involvement. Indeed, it is an
important component of the forensic psychologist’s
clinical responsibilities due to the disproportionately
high incidence of prison suicide as compared with the
general population. This high incidence is a consistent
phenomenon across countries. In some countries, this
translates into suicide being a major cause of death
among prisoners. To address the topic of suicide assess-
ment and prevention, first the research challenges in
conducting prisoner suicide research and the relevant
theory in conceptualizing the process of prisoner suici-
dality are briefly summarized. A review of relevant risk
factors as evidenced by research are categorized into
several domains and described. These domains include
demographic factors, historical factors, criminality fac-
tors, and clinical factors. Following a review of risk fac-
tors, suicide prevention within the prison setting is
summarized.

Research and Theory

In an effort to better understand and assess (i.e., predict)
prisoner suicide, a large body of research has investi-
gated the risk factors related to prisoner suicide.
However, there are some intrinsic challenges in the
prediction of suicide generally, and there are some
methodological weaknesses in prisoner suicide
research specifically. The major challenge in predicting
suicide is that it is a relatively rare event (i.e., has a low
base rate). Statistically, it is more difficult to predict a
rare event than a frequent event. This creates significant
challenges for researchers in designing good-quality
predictive studies. For example, because suicide is a
relatively infrequent event, a researcher would need to
have a very large number of subjects at the beginning of
a study for there to be a sufficient sample size of even-
tual suicides for analyses. For individual clinicians, this
difficulty in predicting rare events creates the higher
risk of false positives (i.e., predicting suicide where
none occurs). False negatives (a suicide occurs when it
was predicted that no suicide would occur) literally
have life and death implications and represent what
most clinicians and staff members want to avoid.

Some particular methodological weaknesses in pris-
oner suicide research include samples consisting of
mixed populations of prisoners (e.g., remanded and

sentenced prisoners), lack of control or comparison
groups of nonsuicide or nonattempter prisoners, and
reliance on descriptive studies, which generates diffi-
culties in establishing a causal relationship between
risk factors and outcome. Of note is that, in recent
years, researchers have made efforts to address these
methodological problems. There have been efforts to
design more comparative studies, to use more sophisti-
cated statistical analyses (e.g., logistic regression), and
to even undertake matched control studies. This is a
welcome shift in the research approach to prisoner sui-
cide. Indeed, given the plethora of descriptive studies
generated over the last 25 to 30 years, there are limita-
tions in the value added by purely descriptive studies of
prisoner suicide at this time. Designing more method-
ologically sound studies will more meaningfully build
on current knowledge.

Overall, despite the challenges presented by
researching prisoner suicidality, identifying relevant
risk factors has facilitated the development of suicide
assessment protocols and scales. Prior to reviewing rel-
evant risk factors, it is important to note that, as useful
as individual risk factors are, there has been a major
contribution by researchers who have offered valuable
conceptualizations of the suicidal process as one that
occurs over time and is affected by multiple factors. In
particular, Marti Heikkinen and colleagues have pro-
vided one of the most well-developed models. Their
process model of suicide consists of risk factors, pre-
cipitating factors, vulnerability factors, and protective
factors that contribute to the process of suicidality. In
this model, the suicidal process is viewed as dynamic
and affected by several categories of risk factors (i.e.,
biological, psychological, social, cultural). At the same
time, the individual’s vulnerability and protective fac-
tors affect risk. For instance, a prisoner who has diffi-
culty in coping with various areas of his life will likely
experience greater risk. A prisoner with a strong social
support system would likely experience some protec-
tion against risk. Finally, the model includes precipitat-
ing factors such as stressors and external events that
contribute to triggering suicidality (e.g., loss of support,
negative decision regarding release).

Risk Factors

Research on prisoner suicidality reveals several
domains of risk factors that are relevant to suicide
assessment. These general domains include demo-
graphic factors, historical factors, criminality factors,
and clinical factors.

Suicide Assessment and Prevention in Prisons———781

S-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 781



DDeemmooggrraapphhiicc  FFaaccttoorrss

During the last couple of decades, predominantly
descriptive research has linked prisoner’s age with
suicidal risk. Generally, the research has suggested
that younger age groups (e.g., approximately under
the age of 30 years) are overrepresented in suicide
completer samples. However, a couple of recent and
more methodologically sound research studies have
challenged this conclusion, suggesting that either no
relationship exists or that older age (i.e., 40 years and
above) is predictive of prisoner suicide. More research
will be required to clarify predictive relationships
between age and prisoner suicide. A relatively new
result provided by one of these recent studies was
identifying homelessness as a predictive factor. It is
worth mentioning that many descriptive studies have
examined marital status as a correlate of prisoner sui-
cide. These results have been equivocal and not uni-
formly supported by the recent better-quality
research.

HHiissttoorriiccaall  FFaaccttoorrss

The research has been fairly convincing that both
the presence of a psychiatric history (typically broadly
defined in prisoner suicide research) and a history of
substance abuse are connected to an increased risk of
prisoner suicidality. Recent research using the
matched control methodology and/or logistic regres-
sion analyses has supported these predictive relation-
ships. Some research suggests that recent psychiatric
contact or intervention may possess additional predic-
tive power. Results from the larger body of suicide
research have revealed the increased risk generated by
a family history of suicide. In particular, a genetic
component has been attributed as partly responsible
for the relationship. Individuals with first-degree rela-
tives (i.e., parents, siblings) who committed suicide
are at greater risk for committing suicide. This risk
becomes more elevated if the relative suffered from a
mood disorder (i.e., depression, bipolar disorder).
Given this research, it is important to consider this
factor in assessing prisoner suicidality.

CCrriimmiinnaalliittyy  FFaaccttoorrss

Several criminality factors are linked with greater
risk of prisoner suicidality. These include sentence
length, time served in sentence, security level, crimi-
nal history, and institutional adjustment. In terms of a

prisoner’s sentence length, generally prisoners with
lengthier sentences are disproportionately represented
among prisoner suicides. In particular, those prisoners
with life or indefinite sentences may be at higher risk.
The amount of time served in one’s sentence is also
linked to prisoner suicide but not as definitively as sen-
tence length. Generally, prisoners who commit suicide
do so earlier in their sentences (within approximately
the first 2 years of being sentenced). A prisoner’s secu-
rity level appears to be relevant to suicidal risk. A lim-
ited amount of recent research, some of which has used
logistic regression, has revealed an overrepresentation
of higher security prisoners (i.e., maximum security
level) among suicide completers and attempters.
Recent more methodologically sound research has indi-
cated that several characteristics of prisoner criminal
history are linked with suicidal risk. In one study, sui-
cide attempters were more likely to have current con-
victions for homicide, break and enter, or robbery.
Consistent with that result were two studies that found
having a current violent offense was more predictive of
suicide completers. In addition, prisoners with a history
of prior criminal involvement (variously defined as
prior offense[s], prior incarceration) were more likely
to attempt or commit suicide. One study found that sui-
cide completers and attempts were more likely to have
had breach of trust offenses (i.e., escapes, violations of
parole or probation). Finally, limited recent research
using comparison groups and logistic regression found
that both suicide completers and attempters had
demonstrated negative institutional adjustment (e.g.,
institutional violence, contraband violations, substance
abuse incidents, escape, requests for protective cus-
tody). Prisoners with a history of contraband-related
incidents were three times more likely to attempt sui-
cide. Those with a disciplinary history were 19 times
more likely to engage in a suicide attempt. Both suicide
completers and attempters participated in correctional
programs less than nonattempters.

CClliinniiccaall  FFaaccttoorrss

In addition to assessing the risk factors characteris-
tic of suicidal prisoners, there is a fundamental role for
the assessment of relevant generic clinical factors as
part of the suicide assessment. In other words, a good
assessment of prisoner suicidality is predicated on con-
ducting a competent clinical assessment. In fact, there
are several salient clinical factors that require particular
attention. Clinical domains and factors important to the
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suicide assessment are described. The work of John and
Rita Sommers-Flanagan has been used to lend some
structure to the description of clinical factors. In addi-
tion, where relevant, prisoner suicide research related to
that factor is summarized. The overarching clinical fac-
tors include the presenting problem, depression, suici-
dal ideation suicidal intent, suicidal plan, self-control,
vulnerability, and coping.

Presenting Problem

Similar to a suicide assessment with a nonforensic
client, the initial goal is to attempt to establish rapport
and determine the nature of the presenting problem.
Determining the prisoner’s level of distress and cop-
ing efforts will provide some indication of how to
pace the remainder of the assessment. Identifying the
precipitating factors and current stressor(s) provides
some contextual and situational information.

Depression

There is a strong relationship between depression
and suicidality as well as between depression and
hopelessness. If a user combines alcohol and depres-
sion, then risk will further elevate. Therefore, it is
important to determine the presence of depressive
symptomatology. The diagnostic criteria and sympto-
matology of depression are not detailed here. Rather,
relevant domains of functioning are reviewed as a
means of suggesting some structure for the assess-
ment process. These include emotional, physical, cog-
nitive, behavioral, and social domains.

The emotional domain primarily refers to determin-
ing the presence of depressed mood and related factors
such as frequency, intensity, and duration. Of particular
concern is the presence of hopelessness. Research has
established hopelessness as a strong predictive factor of
suicide generally. Available research investigating this
factor in prison populations has confirmed the predic-
tive relevance of hopelessness. An additional emotional
factor that warrants attention is the occurrence of a sud-
den and unexplained change in the individual’s mood
and/or functioning. This is a salient clinical sign that
has traditionally been interpreted as an indication of
increased risk. Experts in suicide assessment suggest
that the improvement may result from the individual
making a decision about ending his or her emotional
pain or result from an alleviation of mental illness. The
suggested dynamic is that either of these occurrences

reduces ambivalence, brightens moods, and frees up
energy to act (and possibly carry out a plan for suicide).

The physical domain refers to determining the
presence of physical symptomatology indicative of
depression. Relevant factors include appetite, weight,
sleep, energy level, concentration, psychomotor func-
tioning, and self-care.

The cognitive domain involves assessing whether
cognitive functioning is intact. For example, there
may be the presence of thought distortions, disorga-
nized thought, impaired judgment, or event psychotic
symptoms. Research has also pointed to the relation-
ship between depression and the presence of negative
thinking about oneself, the world, and the future
(referred to as the cognitive triad).

The behavioral domain refers to behavioral symp-
toms of depression that can be observed. These may
include decreased pleasure in one’s usual activities,
decreased physical activity, restlessness, poor concen-
tration, and poor problem solving. Changes in self-
care and other negative behavior may be present.

The social domain refers to interpersonal and
social functioning. Some examples can include social
withdrawal, rejecting support, interpersonal conflict,
and decline in social skills.

Suicide Ideation and Suicidal Intent

Suicidal ideation and suicidal intent are related to
increased risk for suicide. Ideation does not necessar-
ily result in high risk. Expressing suicidal intent gen-
erally presents a greater risk than ideation. Inquiring
directly about ideation and intent is important.
Questions regarding frequency, duration, and intensity
can provide additional information. In addition, col-
lateral information and/or behavioral observations can
be useful. If the prisoner commits or contracts, it is
suggested that the commitment be made for both self-
harm and suicide rather than assuming the commit-
ment for one act will generalize to the other.

Suicide Plan

Having a suicide plan can present a serious level of
risk. Determining the details is crucial. Relevant domains
of functioning to assess include prior suicide attempts,
specificity, lethality, availability, and proximity.

A history of prior suicide attempts increases the risk
for suicide. A suicide attempt within the past year ele-
vates risk even further. Obtaining details about the prior
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attempts can help identify any patterns or past precipi-
tants that may be relevant to the current situation.

Specificity of the suicide plan needs to be deter-
mined. Generally, the more detailed (i.e., high speci-
ficity) a plan, the greater the risk of suicide.

Lethality of a suicide plan is defined as the amount
of time that passes between initiating the suicidal act
and dying. High lethality is a plan that results in a
quick death (e.g., hanging) and translates into high
risk. In addition to the lethality presented by a specific
method, there is also an impact resulting from how the
method will be used. Research on prison suicide has
revealed that hanging, a very lethal method, is the pri-
mary method of committing suicide.

Self-Control

By examining a prisoner’s behavioral history (e.g.,
history of impulse control difficulties) and obtaining
information about previous suicide attempts, the pris-
oner’s degree of self-control can be assessed. Another
factor affecting self-control is the use of alcohol or
substances.

Coping and Vulnerability

A prisoner’s poor ability to cope is a risk factor of
suicide. Research has identified a component of the
prison population that is particularly vulnerable and
poor copers. These individuals tend to have difficulty
coping across time and situations.

Psychosocial isolation (e.g., emotional and social
support) increases the likelihood of suicide. The pris-
oner’s access to emotional and social support
resources should be assessed.

Physical isolation of suicidal prisoners can have a
detrimental effect. Research addressing this issue had
revealed that placing suicidal prisoners in some form of
isolation (e.g., constant observation) is quite detrimental
and can actually contribute to increased suicidal risk.

Suicide Prevention

Suicide prevention is typically conceptualized as an
institutional or organizational approach to preventing
prisoner suicides. Among the preventive strategies, there
can be policies and procedures that specify the manage-
ment of identified suicidal prisoners (e.g., type, fre-
quency, and/or location of observations; mental health

referrals). More broadly, there can be policies, proce-
dures, and programs designed to improve identification
of suicidal prisoners. Screening for suicidal risk at intake
can be a valuable preventive strategy. During the last
decade, there has been an appreciable amount of
research directed toward developing effective screening
instruments. Some scales are designed to be adminis-
tered by nonclinical frontline staff at intake (e.g., correc-
tional staff), while other scales require mental health
training to administer. Some screening instruments have
been designed for specific settings (e.g., remand centers
vs. prisons), while other scales have been designed for
use across a variety of settings. Implementing a screen-
ing instrument can be influenced by human resource and
cost factors. A brief scale that requires no mental health
training to administer is typically less resource intensive
than a scale that may require clinically trained staff (e.g.,
nurse) to administer. However, the administrative costs
must be weighed against the effectiveness of the scale to
accurately identify prisoners as potential suicide risks.

An important component of suicide prevention pro-
grams includes training programs for prison staff.
These programs can vary in scope. Some training pro-
grams target improved knowledge about the indicators
of suicidality, while others target skill building in detec-
tion and basic intervention. Indeed, some institutions or
jurisdictions have developed programs that provide
training to prisoners in an effort to improve knowledge
and/or provide skills that facilitate detection and peer
support. Yet another suicide prevention strategy can
involve changes to the physical environment that essen-
tially decrease opportunity for a suicidal prisoner. For
example, changes in cell location (e.g., observation
cell) may improve visibility of a suicidal prisoner.
Improvements to the physical structure of a cell may
include installing tamper-proof fixtures and eliminating
structures that provide opportunities to implement a
suicide plan (e.g., a noose attached to a pipe).

Overall, research supports the conclusion that sui-
cide prevention programs can reduce the incidence of
prisoner suicides. Wider implementation of suicide
prevention policies, procedures, and programs is nec-
essary to further advance prevention efforts. Indeed,
more comprehensive suicide prevention programs
would also be beneficial.

Natalie H. Polvi

See also Critical Incidents; Extreme Emotional Disturbance;
Forensic Assessment; Jail Screening Assessment Tool
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(JSAT); Mood Disorders; Personality Disorders;
Posttraumatic Stress Disorder (PTSD); Substance Use
Disorders
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SUICIDE ASSESSMENT MANUAL

FOR INMATES (SAMI)

The Suicide Assessment Manual for Inmates (SAMI)
is a new instrument designed to assess risk for suicide
attempts among individuals admitted to a pretrial
remand center or jail. The SAMI is a 20-item clinical
checklist of risk factors derived from the suicide
research literature. Initial research on the SAMI has
focused on its factor structure and predictive validity.

Suicide is the leading cause of death of inmates in
jail facilities. Research on suicide prevalence rates
indicates that the rate of suicide in an incarcerated pop-
ulation is higher than that in the general population,
with some estimates indicating the prevalence to be as
much as nine times higher in incarcerated populations.
In addition, the prevalence of suicide may be higher in
a population of remanded (pretrial) offenders than in a

population of sentenced offenders. Suicide is a low
base rate behavior; therefore, it is difficult to predict
which individuals will attempt to commit suicide. It is,
however, important to be able to identify those inmates
who are at an increased risk for suicide on admission
to a correctional facility so that they may be classified
and housed accordingly.

Structured clinical guidelines are useful in attempt-
ing to determine which individuals are at an increased
risk for suicide. The SAMI was developed to provide
a framework of important variables that should be
assessed for each individual admitted to a pretrial
remand center or jail to determine that individual’s
risk for suicide within the next 24 hours. The SAMI is
a clinical checklist of risk factors for institutional sui-
cide attempts. It consists of 20 items that were identi-
fied by a review of the literature on suicide in general
as well as suicide in jails and prisons. The purpose of
the SAMI is to guide evaluators through important
information and variables that should be assessed to
determine an inmate’s risk for institutional suicide.
The SAMI was developed for use as a way to structure
professional judgment in the assessment of institu-
tional suicide risk.

Each of the 20 items contained in the SAMI can be
rated on a 3-point scale, with a score of 0 being asso-
ciated with low risk, a score of 1 being associated with
moderate risk, and a score of 2 being associated with
high risk with respect to the particular item. It is
important to note, however, that like many instru-
ments developed to structure professional judgment,
the item scores on the SAMI are not to be added but,
rather, are to be considered within the full context of
the individual, the institution, and the circumstances.
Both the self-report of the inmate as well as the obser-
vations and professional judgment of the evaluator are
to be considered for each item.

Extensive and thorough literature reviews have iden-
tified numerous variables that are associated with risk
for suicide in general as well as in jails and prisons,
including age; sex; marital status; history of drug or
alcohol abuse; psychiatric history; history of suicide
attempts; history of institutional suicide attempts;
family history of suicide; arrest history; history of
impulsive behavior; high-profile crime or position of
respect within the community; current intoxication;
concern about major life problems; feelings of hope-
lessness or excessive guilt; presence of psychotic symp-
toms or thought disorder; symptoms of depression,
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stress, and coping; social support; recent significant
loss; suicidal ideation; suicidal intent; and suicide plan.
The SAMI includes an assessment of each of these
variables, with the exception of age and sex given the
low variability on these factors since the vast majority
of jail inmates are males in their 20s and 30s.

The SAMI is a new instrument, and research exam-
ining its reliability and validity is limited. Results of a
preliminary study in which the SAMI was administered
to 138 pretrial defendants indicate acceptable levels of
interrater reliability. In addition, this research indicates
that scores on the SAMI items are related to institu-
tional category of risk for suicide (low, medium, high),
need for mental health services, and need for monitor-
ing within the pretrial facility. Factor analysis of the
SAMI items identifies six factors: affective disturbance,
suicide history, current cognitive state, current situa-
tional variables, impulsivity, and support and coping.
The first three factors (affective disturbance, suicide
history, and current cognitive state) are strongly associ-
ated with institutional category of risk for suicide, need
for mental health services, and need for monitoring
within the institution. The sixth factor, support and cop-
ing, is also strongly associated with need for mental
health services. Regression analyses with the SAMI
have indicated that Factors 1 and 2 (affective distur-
bance and suicide history) are predictive of referral to
mental health services within the institution, whereas
Factors 2 and 3 (suicide history and current cognitive
state) are predictive of category of institutional suicide
risk. Further research investigating the predictive utility
of the SAMI is currently underway.

Patricia A. Zapf

See also Suicide Assessment and Prevention in Prisons
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SUICIDE BY COP

Suicide by cop (SbC) is a phenomenon confronted by
police officers in which suicidal individuals behave in
such a way as to force officers to use lethal force
against them. Research findings have found common

characteristics and behaviors among SbC subjects.
The phenomenon is recognized sufficiently that there
are a number of court decisions that are relevant to
incidents that are defined as SbC. Finally, police offi-
cers often suffer psychologically after their involve-
ment in SbC incidents. Their suffering must be
addressed if they are not to have long-term effects.

Suicide requires an active decision to kill oneself.
Such action may conflict with religious ideology, or the
subject may fear societal stigma. Suicidal individuals
also may fear pain and believe that the police officers’
training in lethal force will ensure their instant death.
Some of these individuals have a desire to die in a high-
profile “blaze of glory.” Often, the decision of individ-
uals to induce the police to use lethal force against them
is impulsive. Emotionally distraught and under the
influence of alcohol, many individuals form a cloudy
decision to die only when the police arrive in response
to a precipitating event such as a domestic dispute. Due
to some of these conditions, suicidal subjects may
become SbC subjects, inducing officers to kill them.

As with other suicidal behavior, the subject fre-
quently is ambivalent about death. If the police can
delay a confrontation, SbC subjects often are open to
negotiation, especially if they become sober.
Unfortunately, as found by studies conducted by the
author, SbC subjects often place officers in situations
in which they cannot get themselves or the victims in
a safe place, so must shoot the SbC subjects. Also
similar to other forms of suicide attempts, the behav-
ior that often accompanies an SbC incident is an
endeavor to cope with stressful life events by self-
destructive behaviors.

SbC subjects primarily are male, White, and more
than 25 years old. They often have a mental illness his-
tory, including mood and personality disorders.
Alcohol is used in a majority of the recorded SbC inci-
dents, with a number of the individuals having a history
of alcohol abuse. Subjects under the influence of alco-
hol overcome their inhibitions and are more impulsive
and lethal. Often, anger and aggression are indicated by
a number of past assault or domestic violence com-
plaints, homicidal pre-incident conversations, and
negotiation conversations that include injury to others.

Precipitating events to the SbC incidents often
include the termination of a relationship and/or other
family problems. SbC subjects have been known to
attempt to use the incident as a means to coerce a sig-
nificant other to remain in a relationship or for revenge
against a significant other. Unlike other suicide victims,
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SbC subjects usually have significant others in their
lives, although these others are often part of the prob-
lem. Outstanding criminal warrants on the SbC subject
also are prevalent. They may state that they would
rather die than return to prison.

Although early research in SbC focused on prepa-
ration by SbC subjects, more recent research done by
the author has found that about half of the SbC inci-
dents are impulsive rather than planned. About half of
the SbC subjects, who she studied, had made some
sort of statement or had a change in behavior that
could be interpreted as presuicidal. These behaviors
included writing and leaving a note, telling a therapist
or significant other of what they were considering,
and giving away possessions. Prior suicide attempts
overall were not very prevalent; however, those who
had attempted suicide in the past were more likely to
be successful in their attempts in inducing police offi-
cers to shoot them.

The courts have not decided predominantly in
favor or against police officers in all SbC cases; how-
ever, the courts have agreed that only the facts known
by the officers at the time of the incident are relevant
to the case. Intentions or motives of the SbC subjects
discovered later are not directly related. The degree of
danger that the officer or another person is in is judged
at what is known by the officer at the time of the inci-
dent. Officers are granted qualified immunity unless
they violate established law. The plaintiff has the bur-
den to prove that the officers committed a constitu-
tional violation.

Although the courts should consider only what the
officer would have known at the time of the incident, it
is useful to conduct a psychological autopsy to investi-
gate what the individual’s state of mind was at the time
of the SbC incident. Such information will give officers
a better understanding of the subject’s motivation, plan,
and pathology. It can help also in officers’ psychologi-
cal debriefings. Information for a psychological
autopsy often is obtained from the subject’s friends,
family, and co-workers, as well as from any notes left
by the subject, recent high-risk behavior, the giving
away of personal property, and actions or statements
that suggest preoccupation with death and/or suicide.

Officers who are involved in the SbC incident, espe-
cially the officer(s) who actually shoot the subject, are
quite likely to suffer psychological traumatic stress dis-
order. Often, the subject does not actually have a loaded
or real gun, although it appears real at the time of
the incident. The officer may feel manipulated by the

subject and is unprepared for the emotional and physi-
ological reactions that follow the shooting. The officer
also is often not given the opportunity to verbalize or
emotionally ventilate his or her emotions. It is critical
that police agencies require officers to see a therapist if
they are involved in shootings or other violent incidents.

Vivian B. Lord

See also Critical Incidents; Police Psychology; Psychological
Autopsies
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SUPERMAX PRISONS

Super-maximum secure or “supermax” prisons are
used to hold those prisoners whom prison authorities
regard as the most problematic in the prison system.
These facilities merge the 19th-century practice of
long-term solitary confinement with 21st-century tech-
nology in ways that subject prisoners to unparalleled
levels of isolation, surveillance, and control, usually for
long duration, with the potential to inflict significant
amounts of psychological harm. Despite a range of aca-
demic studies documenting the serious and potentially
long-lasting psychological harm it may inflict, and sev-
eral judicial opinions criticizing the risks it entails and
significantly limiting its use, the supermax prison form
persists. This entry describes the conditions in which
prisoners in supermax confinement are held, character-
istics of the supermax population, effects on prisoners
of supermax confinement, and the current legal status
of supermax prisons.

Although different prison systems employ different
terminology to refer to supermax-like conditions (e.g.,
“control unit,” “special management unit,” “security
housing unit,” or “close management”), these units have
enough distinctive features in common to be analyzed as
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a separate penal form. Their use has continued to
increase over the past several decades, and there are now
tens of thousands of prisoners in supermax-type con-
finement throughout the United States.

Conditions of
Supermax Confinement

Conditions in supermax confinement are marked by
the totality of the isolation, the intended duration of
the confinement, the reasons for which it is imposed,
and the technological sophistication with which it is
achieved. Supermax facilities house prisoners in vir-
tual isolation and subject them to almost complete
idleness for extremely long periods of time. These
prisoners rarely leave their cells and are typically
given at most 1 hour a day of out-of-cell time. They
eat all their meals alone in the cells, and typically, no
group or social activity of any kind is permitted. In
most of these units, prisoners are escorted outside
their cells or beyond their housing units only after
they first have been placed in restraints—chained
while still inside their cells (through a food port or
tray slot on the cell door)—and sometimes tethered to
a leash that is held by an escort officer.

Prisoners in supermax confinement are rarely if
ever in the presence of another person (including
physicians and psychotherapists) without being in
some form of physical restraints (e.g., ankle chains,
belly or waist chains, handcuffs). They also often
incur severe restrictions on the nature and amounts of
personal property they may possess and have limited
access to the prison library, legal materials, and can-
teen. Their brief periods of outdoor exercise or “yard
time” typically take place in caged-in or cement-
walled areas that are so constraining they are often
referred to as “dog runs.” In some units, prisoners get
no more than a glimpse of overhead sky or whatever
terrain can be seen through the tight security screens
that surround their exercise pens.

Supermax prisoners often are monitored by camera
and converse with staff through intercoms rather than
through more direct and routine interactions. In newer
facilities, computerized locking and tracking systems
allow most of their movement to be regulated with a
minimum of human contact (or none at all). Some super-
max units conduct visits through videoconferencing
equipment rather than in person, which means that pris-
oners are denied immediate face-to-face interaction (let
alone physical contact), even with loved ones who may

have traveled great distances to see them. In addition to
“video visits,” some facilities employ “telemedicine” and
“telepsychiatry” procedures in which prisoners’ medical
and psychological needs are addressed by staff members
who “examine” and “interact” with them over television
screens from locations many miles away.

As noted, supermax prisons routinely keep prison-
ers in this near-total isolation and restraint for
extremely long periods of time. Unlike punitive segre-
gation in which prisoners typically are isolated for rel-
atively brief periods of time for specific disciplinary
infractions, supermax prisoners may be kept under
these conditions for years on end. In addition, many
correctional systems impose supermax confinement
as part of a long-term strategy of correctional man-
agement and control rather than as an immediate sanc-
tion for discrete rule violations.

Population of Supermax Prisons

Supermax prisons are usually justified by reference to
the alleged dangerousness of the prisoners who are
housed there—the “worst of the worst,” as correc-
tional administrators often characterize them. Thus,
the increased use of this distinctive prison form is
linked to the contention that an especially dangerous
or “new breed” of disruptive prisoner now inhabits the
modern maximum security prison. In fact, there is
little or no empirical support for these contentions.
Instead, many prisoners appear to be placed in super-
max less for what they have done than who they are
judged to be (e.g., “dangerous,” “a threat,” or, espe-
cially, a member of a “disruptive” group).

In many states, a large group (sometimes the major-
ity) of supermax prisoners has been given “indetermi-
nate” terms, usually on the basis of having been
officially labeled by prison officials as gang members.
An indeterminate supermax term often means that these
prisoners will serve their entire prison sentences in iso-
lation unless they “debrief” by providing incriminating
information about other alleged gang members. These
practices have resulted in a significant overrepresenta-
tion of racial and ethnic minorities in supermax prisons
and what analysts have described as an “overclassifica-
tion” of the prisoners who end up in these units.

In addition, the percentage of mentally ill prisoners in
supermax appears to be much higher than in the general
prison population. Thus, researchers estimate that
approximately 30% of supermax prisoners suffer from
“severe mental disorders.” This overrepresentation of the
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mentally ill likely results from the fact that some men-
tally disturbed prisoners engage in disruptive behavior
that prison officials punish rather than treat. It also may
indicate that supermax conditions themselves are severe
enough to exacerbate and perhaps even create psycho-
logical disturbances in persons subjected to them.

Effects of Supermax Confinement

Numerous empirical studies have documented the
harmful psychological consequences of living in
supermax facilities. The evidence is substantial and
comes from personal accounts, descriptive studies,
and systematic research on solitary and supermax-
type confinement conducted over a period of many
decades by researchers from several different conti-
nents with diverse backgrounds and a wide range of
professional expertise.

Direct studies of prison isolation have documented
an extremely broad range of harmful psychological
reactions, including potentially damaging symptoms
and problematic behaviors such as negative attitudes
and affect; insomnia, anxiety, withdrawal, hypersensi-
tivity, ruminations, cognitive dysfunction, hallucina-
tions, loss of control, irritability, aggression; and rage,
paranoia, feelings of hopelessness, lethargy, depression,
a sense of impending emotional breakdown, self-
mutilation, and suicidal ideation and behavior. Self-
mutilation and suicide are also more prevalent in iso-
lated prison housing—the hallmark of supermax
confinement, as are deteriorating mental and physical
health (beyond self-injury); other-directed violence,
such as stabbings, attacks on staff, and property destruc-
tion; and collective violence. In fact, many of the nega-
tive effects of solitary confinement are analogous to the
acute reactions suffered by torture and trauma victims,
including posttraumatic stress disorder.

Some researchers have estimated the prevalence rates
of these adverse symptoms among prisoners who are
confined in supermax-type conditions. One study found
that three-fourths or more of a representative sample of
supermax prisoners reported suffering from ruminations
or intrusive thoughts; an oversensitivity to external
stimuli; irrational anger and irritability; confused
thought processes; difficulties with attention and often
with memory; and a tendency to withdraw socially, to
become introspective, and to avoid social contact. An
only slightly lower percentage of prisoners in the same
study reported a constellation of symptoms that
appeared to be related to developing mood or emotional

disorders—concerns over emotional flatness or losing
the ability to feel, swings in emotional responding, and
feelings of depression or sadness that did not go away.
Finally, sizable minorities of supermax prisoners reported
symptoms that are typically only associated with more
extreme forms of psychopathology—hallucinations, per-
ceptual distortions, and thoughts of suicide.

In addition to these specific symptoms, many super-
max prisoners undergo other kinds of significant and
potentially damaging transformations during their iso-
lated confinement. Because they are so tightly and
completely controlled, they may lose the ability to ini-
tiate or to control their own behavior or to organize
their personal lives. Because individual identity is
socially constructed and maintained, the virtually com-
plete loss of genuine forms of social contact and the
absence of any routine and recurring opportunities to
ground thoughts and feelings in a recognizable human
context leads to an undermining of the sense of self. For
other prisoners, total social isolation leads, paradoxi-
cally, to social withdrawal. That is, some prisoners
recede even more deeply into themselves than the sheer
physical isolation of supermax requires.

Legal Regulation

Because supermax prisons are of relatively recent ori-
gin, their constitutionality—the question of whether
the conditions of confinement in this new prison form
represent “cruel and unusual punishment”—has been
tested in only a few important legal cases. The first of
these cases, Madrid v. Gomez (1995), addressed con-
ditions of confinement in California’s Pelican Bay
Security Housing Unit. Although the judge found that
overall conditions in the supermax units were harsher
than they needed to be, he concluded that he lacked
any constitutional basis to close the prison or even to
require significant modifications in many of its gen-
eral conditions. Instead, he barred certain categories
of prisoners from being sent there because of the ten-
dency of the facility to literally make them mentally ill
or to significantly exacerbate preexisting mental ill-
ness. However, he also emphasized that the record
before him had pertained to prisoners who had been
in supermax for no more than a few years and that
longer-term exposure might lead to a different result.
The constitutionality of supermax confinement has
been tested in federal courts in several other states
(notably in Texas and Wisconsin), with largely similar
results—a strongly worded condemnation of the
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harshness of the conditions, exclusionary orders that
exempted certain categories of prisoners from such
confinement, but a concession that there was no legal
basis to order that the supermax prisons be closed.

The legal threshold for finding conditions of confine-
ment unconstitutional has been set especially high in the
United States over the past several decades. Supermax
prisons per se continue to come very close to this thresh-
old and, in the case of mentally ill prisoners, were found
to have crossed it. As the empirical record about the psy-
chological effects of this kind of confinement continues
to be augmented, and the consequences of long-term
confinement in these units becomes clearer, other courts
may reach different and perhaps even more sweeping
conclusions about the legality of supermax.

Craig Haney

See also Prison Overcrowding
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TENDER YEARS DOCTRINE

The tender years doctrine, or the practice of awarding
infants and young children to mothers in custody dis-
putes, was employed in most state courts from the late
19th century until the 1960s. The tender years doctrine
is based on the idea that mothers have superior, “nat-
ural” nurturing abilities and a biological connection to
their infants. In the 1970s, most states abolished the
tender years doctrine and replaced it with a gender-
neutral “best interests of the child” standard. However,
some current research claims that a maternal prefer-
ence, especially in custody disputes over infants, con-
tinues to exist in practice in lower-level courts.

History of Child Custody Law

Historically, fluctuations in child custody law have
reflected societal changes in beliefs about parenthood.
Until the mid- to late 1800s, fathers had sole rights to
custody, reflecting the notion that women and children
were considered the property of the male head of the
household. The father’s absolute claim to custody also
reflected the view of children at the time: In the primar-
ily agrarian economy of the early 19th century, children
were seen as economic assets. This agrarian economy
shifted to an industrial one in the mid- to late 19th cen-
tury, which made children less economically valuable
and also necessitated the separation of home and work.
With the emergence of separate spheres, men worked
outside of the home, and women had responsibility for
the home. At this time, the law shifted to a “tender
years” doctrine. The tender years doctrine emphasized

mothers’ biological superiority as a parent and gave a
legal preference to mothers in custody matters.

In the past few decades, most states have replaced the
tender years doctrine with a best interests of the child
doctrine, under which both mothers and fathers are con-
sidered equally. This shift in custody law reflected more
widespread changes to gender-neutral legal language.
For example, in Watts v. Watts (1973), a New York
family court stated that “application of the ‘tender years
presumption’ would deprive [the father] of his right to
equal protection of the law under the Fourteenth
Amendment to the United States Constitution.”
Adopting the “best interests” standard also coincided
with increasing public acceptance of the notion that
fathers are able to care for children as well as mothers.
In 1986, in Pusey v. Pusey, a Utah appeals court held
that a maternal preference “lacks validity because it is
unnecessary and perpetuates outdated stereotypes.”

At the same time, psychological research was used
in legal proceedings to bolster the idea that mothers or
fathers could be good caregivers to young children.
Research on father-child interactions supported this
idea, as did studies claiming that preserving the child’s
relationship to its “psychological parent”—the adult
most responsible for and connected to the child—was
paramount. This psychological research was used to
discredit the tender years doctrine and to endorse the
best interests of the child policy.

Current Research on the
Tender Years Doctrine

Despite the shift to a more gender-neutral custody
standard, the consideration of tender years is not a relic
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of the past. As recently as 1989, a Florida appeals
court, in DeCamp v. Hein, applied a maternal prefer-
ence in the case of a child of tender years. And until
1997, the Tennessee child custody statute allowed
judges to consider the sex of the parents in the case of
a child of tender years. Thus, some scholars argue that
judges in the lower courts have not “caught up” with
this change in the law. Even if the tender years doctrine
is not endorsed in statutory or case law, trial court
judges may subscribe to it.

A recent study examined both judges’ views of the
tender years doctrine and whether their views were con-
sistent with contested custody rulings. In face-to-face
interviews, judges were asked directly about the tender
years doctrine and also asked to assess a hypothetical
custody case involving an infant. Despite the current
gender-neutral custody policy, over half the judges inter-
viewed expressed some support for the tender years
doctrine. These views of the tender years doctrine were
explained, in large part, by the gender of the judges and,
relatedly, by their gender role attitudes; female judges
reported more egalitarian views and were less likely to
support the tender years doctrine than male judges.
When comparing judges’ views of the tender years doc-
trine with their decisions in custody disputes, judges’
accounts were generally consistent with their rulings in
contested custody disputes. Judges who endorsed the
tender years doctrine were more likely to award custody
of infants and young children to mothers than judges
who did not endorse the tender years doctrine.

This research suggests that although state appellate
courts and legislatures have abolished the tender years
doctrine, practice in lower courts may continue to per-
petuate some vestiges of the tender years doctrine. So
despite greater legal and cultural acceptance of the
idea that fathers and mothers are equally qualified to
raise children, there are complex processes at work in
the legal system that may perpetuate traditional
notions of motherhood and fatherhood.

Julie E. Artis

See also Child Custody Evaluations; Divorce and Child
Custody

Further Readings

Artis, J. E. (2004). Judging the best interests of the child:
Judges’ accounts of the tender years doctrine. Law &
Society Review, 38, 769–786.

DeCamp v. Hein, 541 So.2d 708, 710 (Fla. App. 1989).

Mason, M. A. (1994). From fathers’ property to children’s
rights: The history of child custody in the United States.
New York: Columbia University Press.

Pusey v. Pusey, 728 P.2d 117 (Utah 1986).
Watts v. Watts, 77 Misc.2d 178, 350 N.Y.S.2d 285 (1973).

TERMINATION OF

PARENTAL RIGHTS

When families fail to care for and protect children, states
have the authority, when granted legal jurisdiction by
the court, to initiate family services and to provide sub-
stitute care for the children. The prevailing legal stan-
dard for the care and protection of children is the best
interest standard. The state is expected to act in the best
interest of the child. Termination of parental rights is a
legal action initiated in state family or juvenile court by
the state’s child protective services department. It typi-
cally follows a series of care and protection hearings and
interventions designed to protect children within the
confines of child welfare laws and regulations promot-
ing child safety, family life, and parental rights. Cases of
severe maltreatment, defined by statute, may move
immediately to termination of parental rights without
the provision of family services. Less serious care and
protection cases are resolved without a termination
hearing. When the conditions for family reunification
remain unsuitable, a termination hearing is initiated
according to state statutes, child protective service regu-
lations, and codified timelines. The content of termina-
tion statutes varies across state jurisdictions (in some
instances, federal statutes apply). Common thresholds
for state jurisdiction and subsequent termination of
parental rights include serious harm or the threat of seri-
ous harm to a child due to a caregiver’s physical abuse,
sexual abuse, or physical and emotional neglect of the
child. Some statutes contain other criteria, such as the
amount of time the child has been in substitute place-
ment and the child’s attachment to substitute caregivers
after a defined period of time in their custody.

Termination of parental rights is a legal action and
a subsection of child and family law and psychology.
In termination proceedings, the attorney’s role depends
on whom the attorney represents. The child protective
services agency’s attorney, employed by the state, rep-
resents the interests of the state in the care and protec-
tion of children. When facing a termination hearing,
parents in states allowing indigent funding are
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provided with attorneys. In other states, parents must
hire attorneys privately. Usually, each caregiver has his
or her own attorney. Children may be provided their
own attorneys to represent their expressed interests and
guardians ad litem to represent their best interests as
determined by substituted judgment. The role of the
psychologist, as a forensic evaluator or consultant,
depends on the referral source and the referral ques-
tion(s). The psychologist is retained by the court, the
state, or one of the attorneys for the parent(s) or child.
Evaluations are requested for five main reasons: (1) to
assess the caregiver’s need for interventions after the
state assumes jurisdiction; (2) to evaluate the risk of
harm, if any, the caregiver poses to the child; (3) to
assess the child’s level of functioning and intervention
needs; (4) to assess the caregiver’s amenability to
interventions; and (5) to determine the caregiver’s par-
ticipation and progress in recommended interventions.
Referral questions may be comprehensive, involving
the evaluation of multiple family members; or they
may be limited to a specific feature of the case.

A properly qualified forensic psychologist has
knowledge of jurisdictional legal and regulatory care
and protection standards. The acceptance of a referral
takes place within the legal context. The referral ques-
tion is framed in a manner that respects parents’ rights,
the rights of children, the socioeconomic and cultural
dynamics of the case, and the role and purview of the
judicial finder of fact. Psychologists consult ethical
standards and guidelines for practice, and they have a
strong foundation in theories and research relevant to
child maltreatment, parenting, child development,
parental risk of harm through violence and neglect,
parental mental illness and substance abuse, parental
intellectual functioning, and parental poverty. They use
the forensic assessment report and court testimony as
communication mechanisms addressed to all parties
relevant to the case.

Legal and Regulatory Standards

Societal responses to child maltreatment take many
shapes, with the legal system representing the most for-
mal mechanism of response. The nature and breadth of
state jurisdiction in child care and protection matters
are found in legal definitions of child maltreatment and
in legal and regulatory procedures for identifying,
investigating, intervening in, and making judicial deci-
sions about family reunification or separation. Broad
constitutional rights serve as the legal basis for family

privacy, parental rights, and children’s rights. Federal
regulations influence developments and changes in
state statutes, with the most recent guidance found in
the Adoption and Safe Families Act of 1997. Child-
abuse-reporting requirements and statutes influence the
frequency and nature of cases entering the child protec-
tive services system. Procedural laws and regulations
govern the sequence of hearings and the structure and
process of service provision as cases move through the
system. The confluence of these sources of laws and
procedures provides a framework for the relative judi-
cial weight given to state jurisdiction, family privacy,
parental rights, and children’s interests in their protec-
tion from harm or the threat of harm. From a legal per-
spective, children are neither fully independent nor
fully dependent legal actors in actions taken by the state
over the competence of their caregivers.

A typical case in which a termination hearing is
eventuated moves through the following phases: an
anonymous report of maltreatment by a mandated or a
nonmandated reporter; an initial screening of the com-
plaint by the local or regional child protective services
agency representatives; an investigation of the allega-
tions in the complaint; an emergency evidentiary hear-
ing and removal of the children from the custody of the
caregivers; an evidentiary hearing over whether the
emergency removal will stand or will be overturned;
placement of the children in substitute care; provision
of relevant services to the caregivers and the children;
periodic reviews and hearings relevant to the continued
need for state intervention and service provision; and a
final evidentiary hearing that leads to an outcome of a
reunification plan, permanent substitute care, or termi-
nation of parental rights. Only the most serious and pro-
tracted cases reach termination. If their rights are
terminated, parents occasionally are allowed posttermi-
nation contact with their children under carefully spec-
ified and limited circumstances. More commonly, ties
are severed, and posttermination contact is disallowed.

Forensic Assessment in Context

Referrals for forensic assessment in the context of care
and protection matters are made to assist the court in
gathering data relevant to the case. Referrals may orig-
inate directly from the court by prior agreement of all
involved parties, through an ex parte motion by the
attorney for one parent or a joint motion by the attor-
neys for both parents, from a representative or an attor-
ney for the child protective services agency, through
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a regional child protection agency’s contracted relation-
ship with specific consultants/evaluators, or through an
ex parte motion by the attorney for the child. Ex parte
motions are those that occur in front of the judge with-
out the knowledge of the other parties to 
the case. They preserve attorney–client privilege until
the report is introduced into evidence. Motions may or
may not be requested in this private fashion. The use of
exparte motions gives the attorney the option of quash-
ing results unfavorable to the client’s case. The disad-
vantage is the difficulty of retaining attorney–client
confidentiality and protecting the evaluation results
under the attorney work product rule because of the
eventual need for the evaluator to contact multiple par-
ties to conduct a thorough evaluation that would typify
most referral questions in care and protection matters.

Referral questions cover a range of topics. The
evaluator might be asked to assess the child’s psycho-
logical well-being in the aftermath of maltreatment or
threats of maltreatment, to determine what services
should be offered to the child and/or the caregiver to
promote child well-being and safety, the amenability
of the caregiver to interventions designed to reduce
the risk of harm to the child, the psychological impact
on the child of a return to the custody of the caregiver,
the psychological impact on the child of permanent
substitute care or parental rights termination, and the
child’s attachment to substitute caregivers.

Ethical Standards and
Guidelines for Practice

Psychologists and other mental health professionals
seek the relevant education, professional training,
postdoctoral training, and continuing education. They
turn to ethical standards and principles to guide their
practice. Professional organizations develop guidelines
for practice. Guidelines have been written specifically
for the subspecialty of forensic assessment and consul-
tation in care and protection matters. Guidelines rele-
vant to cultural competence are particularly important
because of the broad diversity of families that come to
the attention of the care and protection system.
Advocacy organizations for child welfare sometimes
develop their own suggested practice guidelines.

Child Maltreatment

Legal definitions of child maltreatment are drawn from
statutes, child protective service regulations, and case

law. Social science definitions and nosologies of child
maltreatment may not be fully consistent with the legal
standards because of differing classification schemes
and thresholds for maltreatment. Research on the etiol-
ogy and impact of child maltreatment is complicated by
differences in the definitions of maltreatment, differing
standards for quantifying the scope and impact of mal-
treatment, and differing classification and diagnostic
schemes. Theories of child maltreatment are drawn
from sociobiology, the emerging field of genetics and
human behavior, the psychology of human attachment,
and the psychology of the inner life of the individual.
Such theories may also take into account violence in
the individual and society, parental attribution style,
parental intellectual and social support resources, the
impact of mental illness and substance abuse on parent-
ing, intergenerational transmission or desistance of
child maltreatment (i.e., whether parents who were vic-
timized by child abuse become abusers or set about
making sure they do not become abusers), social isola-
tion, youthful parenting, and macrosocial issues such as
neighborhood quality or the stress of parental impover-
ishment. Scholars are careful to point out that parents
may parent competently even when they face multiple
challenges. Parental factors such as mental illness,
parental substance abuse, or intellectual limitations
must be linked directly to the maltreatment to be con-
sidered legally relevant. Parental violence and neglect
involve multiple complex factors that result in child
maltreatment by some but not all parents. Research
usefully illustrates the features that are common in
cases of child maltreatment, but none of the features or
combinations of features is isomorphic with maltreat-
ment per se. Although much is known about the factors
that predict child maltreatment, the relative weight of
individual factors is less clear. Cumulative risk and
chronicity of risk are not well researched, in part
because of the inherent ethical and methodological
challenges of conducting relevant empirical research in
applied settings.

Parenting and
Child Development

Theories of parenting and child development provide
a framework for considering multiple styles of parent-
ing, multiple forms of family structure, and child
development trajectories. Theory serves as an organiz-
ing framework for understanding the inner life of
individuals, family dynamics, the social biological

794———Termination of Parental Rights

T-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 794



context, and the cultural context of cases. It facilitates
the use of logic and reasoning in the integration of
evaluation data. Research provides a basis for under-
standing family relationships, understanding the
family system from the child’s perspective, recom-
mending relevant interventions, understanding and
interpreting parental risk of harm, and placing para-
meters around interpretations and recommendations
based on limitations in the state of the science. A
forensic assessment report with legal utility has pro-
bative value based on the science of psychology as
it is applied to and interpreted within specific legal
standards.

Forensic Assessment in
Care and Protection Matters

Evaluation methodology and forensic assessment
reports in care and protection matters vary with the
breadth and comprehensiveness of the referral ques-
tions(s). A typical evaluation involves an interview with
the caregiver(s), an interview with the child, caregiver-
child observations, collateral information, relevant
records, and psychological assessment and/or risk
assessment measures when indicated. Multimodal
assessment is the most optimal approach. Focus is
placed on hypothesized factors that potentiated family
distress and child maltreatment, the viability and treat-
ment utility of the service plan, whether conditions
have changed or have been adequately addressed, and
whether positive changes might be stable over time.
Evaluation methodology might alternatively focus on
the child’s attachment to substitute caregivers and the
child’s readiness for adoption. Depending on the refer-
ral question, the interpretation section of a report might
address the parent’s level of functioning; the strength
and quality of the parent-child relationship; child mal-
treatment risk and the mediators of risk; parental
amenability to treatment; accommodations that might
contribute to parental amenability to treatment; the
expected intervention outcome for a parent or a child;
specific changes (or lack thereof) in a parental condi-
tion, such as mental illness or substance abuse; support
services that would allow a parent with intellectual lim-
itations to parent adequately; the description of a partic-
ular child’s special needs and their bearing on the
child’s parenting needs; and the matter of whether a
positive intervention outcome might be expected within
statutory time limits. Meaningful reports and testimony
answer the referral question(s) with scientific integrity,

within the parameters of the legal standards and con-
text, in a tone respectful of all parties to the case and the
judiciary, and with appropriate caveats.

Lois Oberlander Condie

See also Child Maltreatment; Children’s Testimony,
Evaluation by Juries; Child Sexual Abuse; Sex Offender
Assessment; Sex Offender Treatment; Substance Abuse
Treatment; Substance Use Disorders
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TERRORISM

Terrorism, like many other horrific types of violence,
has begged in the minds of many for a psychological
explanation. The research and systematic analysis that
has been done on the topic, however, show that neither
mental illness nor a simple “lack of conscience” are
significant primary causes of terrorism. There is no
known “terrorist personality.” The pathways and
influences that lead certain individuals to become ter-
rorists are quite diverse. Psychological research and
systematic analysis, however, can help illuminate the
processes by which people and groups come to adopt
extremist ideologies and subsequently use those ideas
to justify violent actions.

Since the attacks on the United States on September
11, 2001, leaders in the U.S. intelligence, diplomatic,
and law enforcement communities have concurred
that terrorism currently poses the most serious threat
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to American national security. Understanding the
causes, motivations, and determinants of terrorist
behavior poses an enormous challenge in countering
that threat, leading to a heightened interest in the
“psychology of terrorism.” This entry focuses on the
psychological dimensions of terrorist behavior, de-
emphasizes the analysis of sociologically based expla-
nations (sometimes referred to as root causes) or
macrolevel economic and political theories, and does
not address the psychological effects of terrorism.

After decades of social science research, no single
theory of aggression has gained ascendance as an
explanatory model for all types of violence. Terrorism
is a distinct form of violence, although the basic ques-
tion of how best to define terrorism has itself been a
vexing problem. For heuristic purposes, though, most
agree that terrorism would include acts of violence (as
opposed to threats or more general coercion) inten-
tionally perpetrated on civilian noncombatants with
the goal of furthering some ideological, religious, or
political objective.

Issues of intent, tactics, motive, ideology, and legit-
imacy of targets all add complexity and plurality to
the construction of terrorism as a form of violence and
challenge the emergence of a unifying explanatory
theory. Commenting on the search for a master expla-
nation of terrorism generally, Walter Laqueur has
insightfully observed that there exist “many ter-
rorisms” and that the factors that cause, sustain, or
weaken them may vary greatly for different groups in
different contexts at different points in time. From a
psychological perspective, the psychiatrist Jerrold
Post believes that there is not one terrorist psychology,
but multiple terrorist psychologies.

Psychological theory and research on terrorism has
evolved considerably since the 1960s. The earliest line
of work was drawn principally from psychoanalytic
theory and tended to focus on narcissism and hostility
toward parents as explanatory variables. More recent
explanations have moved away from this approach. A
summary of the more contemporary body of profes-
sional literature on the psychology of terrorism is out-
lined below and framed around a series of functional
questions.

How and why do people enter, remain in, and leave ter-
rorist organizations? Research on terrorists and violent
extremists who adhere to a broad range of ideologies
shows that the pathways to, and motives for, terrorism
are quite varied and diverse. Among the key psycholog-
ical factors in understanding whether, how, and which

individuals in a given environment enter the process of
becoming a terrorist are motive and vulnerability. By
definition, motive is an emotion, desire, physiological
need, or similar impulse that acts as an incitement to
action, and vulnerability refers to susceptibility or
liability to succumb, as to persuasion or temptation.
Regarding motive, researchers have begun to distinguish
between the reasons for joining, remaining in, and leav-
ing terrorist organizations, finding that motivations
may be different at each stage and not even necessarily
related to each other. Regarding vulnerability, there
do appear to be some common vulnerabilities and per-
ceptions among those who turn to terrorism—perceived
injustice, need for identity, and need for belonging,
though certainly there are persons who share these per-
ceptions but do not become terrorists.

In 2006, at Pennsylvania State University, an
Advanced Research Workshop was convened of pro-
fessionals who study the psychology of terrorism. The
common “risk factors” for terrorism identified by the
participants of the workshop included the following:

• Perceptions of isolation or alienation from general
society

• Perceptions of individual or group humiliation, injus-
tice, shame, or dishonor

• Social isolation
• Need for identity and desire to belong
• Sense of disillusionment with the available

alternatives
• Ideology that legitimizes terrorism
• Role models and heroes
• Sense of being or identifying with victims

Promising areas of inquiry have focused on com-
mon stages and processes in adopting extremist ide-
ologies rather than on the content of the motive or
justification per se. Three contemporary theories
describing the adoption of extremist ideologies
include Randy Borum’s generic four-stage terrorist
mindset model, which attempts to explain how griev-
ances and vulnerabilities are transformed into hatred
of a target group and how hatred is transformed—for
some—into a justification or impetus for violence.
Also recently introduced is Ali Moghaddam’s stair-
case to terrorism model, in which he describes a con-
vergent (i.e., fewer people proceed to each successive
stage), five-step progression that transforms the per-
sonal experience of adversity into violent terrorist
action. Using a more socially based framework in a
study of people affiliating with Al-Muhajiroun in the
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United Kingdom, Quintan Wiktorowicz outlines a
four-part, developmental process based on social
movement theory. Although each model was devel-
oped independently, and almost contemporaneously,
the consistency of the major themes across the three
models is quite striking.

To what extent is psychopathology relevant for under-
standing or preventing terrorism? Research on the
psychology of terrorism has been nearly unanimous in
its conclusion that mental illness and abnormality are
typically not critical factors in explaining terrorist
behavior. Studies have found that the prevalence of
mental illness among samples of incarcerated terrorists
is as low as or lower than in the general population.
Moreover, although terrorists often commit heinous
acts, they would rarely be considered classic psy-
chopaths. Terrorists typically have some connection to
principles or ideology as well as to other people
(including other terrorists) who share them.
Psychopaths, however, do not form such connections,
nor would they be likely to sacrifice themselves
(including dying) for a cause.

To what extent is individual personality relevant for
understanding or preventing terrorism? There is no
terrorist personality “type,” nor is there any accurate
profile—psychologically or otherwise—of the terror-
ist. Moreover, personality traits alone tend not to be
very good predictors of behavior. Becoming a terrorist
is probably best regarded as a process rather than as a
single decision. That process is affected not only by
the individual psychological characteristics, but also
by situational factors, recent experiences, associations
with others, and the ambient political environment and
influence of people’s constituencies. The quest to
understand terrorism principally by studying the per-
sonality traits of terrorists is likely to be an unproduc-
tive area for further investigation and inquiry.

To what extent are an individual’s life experiences rel-
evant for understanding or preventing terrorism?
Certain life experiences tend to be commonly found
among terrorists. Histories of childhood abuse and
trauma appear to be widespread. In addition, themes of
perceived injustice and humiliation often are promi-
nent in terrorist biographies and personal histories.
None of these contribute much to a causal explanation
of terrorism but may be seen as markers of vulnerabil-
ity, possible sources of motivation, or mechanisms for
acquiring or hardening one’s militant ideology.

What is the role of ideology in terrorist behavior?
Ideology is often defined as a common and broadly
agreed on set of rules to which an individual subscribes,
which help regulate and determine behavior. Ideologies
that support terrorism, while quite diverse, appear to
have three common structural characteristics: They pro-
vide a set of beliefs that guide and justify a series of
behavioral mandates; those beliefs are inviolable and
must be neither questionable nor questioned; and the
behaviors are goal directed and seen as serving some
cause or meaningful objective. Culture is a critical fac-
tor in the development of ideology, but its impact on
terrorist ideologies specifically has not been exten-
sively studied. Ideology guides and controls behavior,
perhaps by providing a set of behavioral contingencies
that link immediate behavior and actions to long-term
positive outcomes and rewards, or it may best be
viewed as a form of rule-following behavior.

What distinguishes extremists who act violently from
those who do not? Not all extremist ideologies facilitate
violence, nor are all extremists violent. One potentially
useful distinction to consider is the direction of
activity—that is, whether the focus is more on promo-
tion of a cause or destruction of those who oppose it.
Even within destruction-oriented extremism, it usually
takes more than ideology to compel violent action.
Psychological and social influences must erode the
powerful, naturally occurring barriers that inhibit wide-
spread human killing. The two main avenues of assault
on those barriers are outside-in (i.e., effects of the group
or social environment) and inside-out (i.e., making an
internal cognitive adjustment about how to perceive the
environment or situation).

What are the vulnerabilities of terrorist groups?
Terrorist groups, like all social collectives, have cer-
tain vulnerabilities in their existence. Some come
from within the organization, and some operate from
outside. Internal vulnerabilities include internal mis-
trust, boredom/inactivity, competition for power, and
major disagreements. Some of the more common
external vulnerabilities include external support, con-
stituencies, and intergroup conflict.

How do terrorist organizations form, function, and
fail? Surprisingly little research or analysis has been
conducted on the stages and cycles of terrorist groups’
organizational development and functioning. In partic-
ular, there has been little systematic inquiry on the
process of terrorist recruitment, despite the fact that
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thwarting tomorrow’s terrorists is at least as critical as
understanding extremists of the past and the present.
There are three tentative conclusions on extremist
recruitment: (1) terrorists focus their recruitment where
sentiments about perceived deprivation are deepest and
most pervasive, (2) social networks and interpersonal
relationships provide critical connections for recruit-
ment into terrorist organizations, and (3) effective ter-
rorist recruiters either identify in or impart on the
prospect a sense of urgency and imminence in “closing
the deal.” Though some anecdotal reports exist on how
some specific individuals came to join a terrorist group,
there has been little serious scientific or systematic
study of recruitment and radicalization processes.

From extremist group research based on organiza-
tional behavior principles, it does seem clear that the
group must be able to maintain both cohesion and loy-
alty. Effective leaders of terrorist organizations must
be able to maintain a collective belief system, estab-
lish and maintain organizational routines, control the
flow of communication, manipulate incentives (and
purposive goals) for followers, deflect conflict to
external targets, and keep the action going.

The State of Research

Social science researchers in the field of terrorism studies
are nearly unanimous in their conclusion that its research
largely lacks substance and rigor. Several fundamental
problems remain unresolved: There still is no agreed-on
definition of terrorism, most of the existing research is
not empirical or based on any data, and the existing
research is largely inapplicable to operational considera-
tions. Future endeavors designed to inform counterter-
rorism operations should be operationally informed,
maintain a behavior-based focus, and derive interpreta-
tions from analyses of incident-related behaviors.

In addition, to further the basic social science of ter-
rorist behavior, NATO’s Advanced Research Workshop
posed the following as “high-priority” research objec-
tives for the future:

• A more rigorous, specific understanding of social
and political movements that are not involved in vio-
lence, in order to understand what leads some organi-
zations toward violence

• More primary research—better access to and more
interviews with activists and terrorists

• Better triangulation of data obtained from these
sources

Furthering psychological and other behavioral sci-
ence research on terrorism will, it is hoped, enhance
international security and prevent acts of violence
toward innocent civilians.

Randy Borum

See also Criminal Behavior, Theories of
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TESTAMENTARY CAPACITY

Under Anglo-American law, the right of testation refers
to the freedom to choose how one’s property and other
possessions will be disposed of following one’s death.
For a will to be valid, the testator (the person making
the will) must have testamentary capacity (TC) at the
time that the will is executed. TC is thus a legal con-
struct that represents the level of mental capacity nec-
essary to execute a valid will. If TC is absent, then the
will is void and fails. For reasons of public policy,
courts have traditionally applied a low legal threshold
for finding TC.

Conceptually, TC falls within the broader concept of
financial capacity, but for reasons of history and tradi-
tion, TC continues to receive distinct attention within
the legal system. Each state jurisdiction, through its
statutes and case law, sets forth the legal elements or
criteria for TC. The absence of one or more of these ele-
ments of TC can serve as grounds for a court to invali-
date a will. A will can also fail if the testator has an
insane delusion that specifically and materially affects
the testator’s creation or amendment of a will. Finally,
a will is often challenged on the conceptually separate
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ground that it was the product of undue influence on the
testator exerted by a family member or a third party.

As TC represents a legal construct closely associ-
ated with the testator’s mental status, clinicians are
often asked to evaluate TC and offer clinical testimony
in legal proceedings. Such evaluations are sometimes
conducted contemporaneously with a will’s execution
but more often occur retrospectively following the
incapacity or death of a testator and probating of the
will. In recent years, there has been an increase in will
contests in the probate courts, with associated claims
of impaired TC and also undue influence.

There is currently relatively little literature on TC.
Several papers addressing the general clinical guide-
lines for assessing TC and undue influence exist.
However, there is a great need for conceptual and
empirical work in this area.

Legal Elements of TC

Although the requirements for TC vary across states,
four criteria must generally be met. A testator must
have (a) knowledge of what a will is, (b) knowledge of
the class of individuals that represents the testator’s
potential heirs (“natural objects of one’s bounty”),
(c) knowledge of the nature and extent of his or her
assets, and (d) a general plan of distribution of assets
to his or her heirs.

The absence of one or more of these elements can
serve as grounds for a court to invalidate a will due to
lack of TC. However, the way in which courts weigh
the legal elements of TC in determining the validity of
a will varies across states. Some states require that the
testator meet only one of the criteria for a will to be
valid. Other states require that the testator not only
must understand a will and demonstrate memory of all
property and potential heirs but also must hold this
information in mind while developing a plan for dis-
position of assets. Accordingly, the reader is strongly
encouraged to review the relevant law on TC specific
to his or her state jurisdiction.

Insane Delusion and TC

Even when the legal elements of TC are present, a will
can fail due to an insane delusion. Specifically, some
states require that the testator be free of delusions and
hallucinations that result in the testator devising prop-
erty in a way that he or she would not have done in the
absence of the delusions and hallucinations. A psychi-
atric disorder with delusions and other symptomatology

is not by itself sufficient to invalidate the will. It must be
shown that the delusion specifically and materially
affected the testator’s creation or amendment of a will.
In other words, the will must be the direct product of the
insane delusion.

Undue Influence

A will can also fail on the separate ground that it was
the product of undue influence. Although undue influ-
ence is conceptually distinct from TC, these two legal
issues very often co-occur and intertwine when wills
are contested. Under the law, undue influence exists in
those situations where the will is the product of manip-
ulation, persuasion, or coercion exerted by the “influ-
encer” (e.g., family member, friend, neighbor, caregiver)
and is not truly the volitional act of the testator. It com-
monly occurs in relationships where the testator has a
special trust in or reliance on the influencer and where
dependency has been increased through the influencer’s
use of isolation and manipulation. In some instances,
the testator may be subjected to explicit threats and
intimidation by the influencer. Conceptually, undue
influence assumes some preserved level of TC in the
testator, which, however, is supplanted by the wishes
and actions of the influencer. For this reason, undue
influence should be considered conceptually distinct
from TC, albeit closely linked to it. Clinicians need to
understand both TC and undue influence when con-
ducting evaluations in this area.

Attorney Observations of TC

Typically, issues of TC may first arise in the context of
a testator’s interactions with his or her attorney. During
the course of the client interview, an attorney may
observe signs of diminished TC, such as an inability to
recall the names of family members or to appreciate the
full value of different assets. Variability in a client’s
state of mind and a lack of consistency between the
client’s current choices and his or her long-term values
and previously stated wishes can also raise red flags.
From a professional standpoint, attorneys must be sen-
sitive to indicators of diminished TC in their clients
and, where necessary, take steps to protect their client’s
best interests. In many instances, this may involve seek-
ing consultation from a clinician.

Clinical consultation regarding TC can substan-
tially inform the way in which attorneys and judges
understand and determine the legal issues of TC. The
role of clinicians in cases of TC includes informal
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consulting with attorneys about clients with question-
able capacity, contemporaneous clinical evaluations
of TC prior to will execution, and retrospective evalu-
ations of TC in cases involving a now-deceased or
incompetent testator.

Consultation Regarding TC

An attorney may choose to consult with a clinician prior
to, or instead of, seeking a formal clinical assessment. In
this situation, the clinician provides an informal opinion
regarding TC based solely on client observation and the
information provided by the attorney. The clinician may
also identify concerns or issues that the attorney may have
overlooked, as well as suggest strategies for enhancing
TC. Clinical consultation may assuage an attorney’s con-
cern regarding a client’s TC or justify pursuing a formal
clinical evaluation of TC.

Contemporaneous
Clinical Evaluation of TC

In certain circumstances, the testator, a family mem-
ber, or his or her attorney may request that a clinician
assess the testator’s TC prior to will execution. Two
scenarios are common in such a referral. The attorney
may have concerns about TC and desire clinical
expertise and input on the issue before proceeding fur-
ther. Alternatively, in cases of ongoing or anticipated
family conflict, the attorney may seek to preempt a
future will contest by having an assessment of TC
conducted as part of the will execution.

Contemporaneous evaluations of TC are multifac-
eted and involve (a) collecting relevant data regard-
ing the testator’s assets, potential heirs, and general
cognitive and everyday functioning from collateral
sources (i.e., a spouse, other family members, and
friends); (b) conducting a comprehensive mental sta-
tus examination of the testator to identify cognitive
and psychiatric impairments that may interfere with
TC; and (c) completing a thorough clinical interview
of the testator to assess TC according to the above
legal criteria. Spar and Garb have proposed a valuable
semistructured interview approach that clinicians can
use to assess TC. Because the validity of a will is
dependent on the testator’s TC at the specific time that
the will is executed, clinicians should conduct evalua-
tions of TC as close to the time of will execution as
possible.

Retrospective Evaluation of TC

Although contemporaneous assessment of TC is highly
desirable, retrospective evaluations probably repre-
sent the majority of these forensic assessments.
Retrospective evaluations arise after the death or
incompetency of a testator, when potential heirs or
other parties contest a will on the grounds that the tes-
tator lacked TC at the time the will was executed.
Retrospective evaluations of TC are based on a thor-
ough record review and information obtained from the
testator’s family, friends, business associates, and other
involved professionals (often through deposition testi-
mony). Primary attention is given to gathering evidence
of mental status and neurobehavioral and everyday
functional skills as close as possible to the date the will
was executed. Relevant personal records include the
testator’s business records, checkbook and other finan-
cial documents, and personal documents (e.g., letters,
diaries, family films, or videos). Medical records can
yield particularly useful information, including mental
status, behavioral observations, diagnosis, level of
impairment, dementia stage (if applicable), and psy-
chological test results. Clinicians may also find it ben-
eficial to interview the testator’s surviving family,
friends, business associates, and other involved profes-
sionals regarding the testator’s cognitive and functional
abilities at the time the will was executed.

Ultimately, the clinician must assemble all of this
information and retrospectively determine whether or
not the testator clinically had TC at the prior relevant
legal time point(s). In some cases, it may not be pos-
sible to render such a judgment if there is insufficient
evidence of the testator’s cognitive, emotional, and
functional abilities contemporaneous with the prior
will execution.

With respect to both contemporaneous and retro-
spective forensic evaluations of TC, it is important to
emphasize that the clinician’s opinions regarding TC
represent clinical judgments that the court may con-
sider and weigh in arriving at a dispositive legal judg-
ment of TC.

Research on TC

TC as a civil competency represents a key knowledge
gap in forensic science. There is relatively little pub-
lished research on TC. Several good articles exist that
provide general clinical guidelines and tips for assess-
ment of TC and undue influence. However, there has
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been an absence of conceptual and empirical research
in this area. Specifically, there is a need for cognitive
and neuropsychological models of TC, assessment
instrument development, and empirical clinical studies.

Daniel C. Marson
and Katina R. Hebert
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Financial Capacity; Financial Capacity Instrument (FCI);
Forensic Assessment; Guardianship; Psychological
Autopsies

Further Readings

American Bar Association Commission on Law and Aging &
American Psychological Association. (2005). Assessment
of older adults with diminished capacity: A handbook for
lawyers. Washington, DC: Authors.

Greiffenstein, M. F. (1996, May). The neuropsychological
autopsy. Michigan Bar Journal, 424–425.

Marson, D. C., Huthwaite, J., & Hebert, K. (2004).
Testamentary capacity and undue influence in the elderly:
A jurisprudent therapy perspective. Law and Psychology
Review, 28, 1–96.

Spar, J. E., & Garb, A. (1992). Assessing competency to
make a will. American Journal of Psychiatry,
149, 169–174.

Spar, J. E., Hankin, M., & Stodden, A. (1995). Assessing
mental capacity and susceptibility to undue influence.
Behavioral Sciences and the Law, 13, 391–403.

Walsh, A. C., Brown, B. B., Kaye, K., & Grigsby, J. (1997).
Mental capacity: Legal and medical aspects of assessment
and treatment (2nd ed.). Deerfield, IL: Clark, Boardman,
& Callaghan.

TEST OF MEMORY

MALINGERING (TOMM)

The issue of malingering is becoming increasingly
important in the field of forensic psychology, particu-
larly in cases involving traumatic brain injury, where
alleged memory impairment is often used to seek per-
sonal compensation or as a defense against prosecu-
tion for various types of crimes. The Test of Memory
Malingering (TOMM) was developed by the author to
provide an objective, criterion-based test that is able
to discriminate between individuals with bona fide

memory impairment and those with feigned symp-
toms of impaired memory. The acronym TOMM was
selected to emphasize that the test was developed
with a definite, preconceived notion—to determine
whether or not an individual is feigning or malinger-
ing a memory impairment. Thus, the TOMM should
not be viewed as a malingering test per se.

The TOMM consists of two learning trials and a
retention trial. The learning trials consist of a learning
phase and a test phase. The study portion of each learn-
ing trial contains 50 line-drawn pictures (targets), each
presented for 3 seconds with a 1-second interval
between pictures. The same 50 pictures are used on
each learning trial. However, they are presented in a dif-
ferent order on the second trial. During the test phase,
each target is paired with a new line drawing (distrac-
tor). The position of the target is counterbalanced for
the top and bottom positions. The person is required to
select the correct picture (i.e., target) from each panel.
For each answer, the examiner provides feedback about
the correctness of the response. A delayed retention
trial, consisting only of the test phase, is administered
approximately 15 to 20 minutes after completion of the
two learning trials. The TOMM is available in a com-
puterized as well as a paper-and-pencil format.

Development and Validation

The TOMM was initially validated with 475 community-
dwelling adults ranging in age from 17 to 84 years and
187 neuropsychological assessments from patients clas-
sified as follows: no cognitive impairment (n = 13), cog-
nitive impairment (n = 42), aphasia (n = 21), traumatic
brain injury (TBI) (n = 45), depression (n = 26), and
dementia (n = 40). Inspection of the distribution of cor-
rect responses for the cognitively intact participants and
the clinical patients showed that most nondemented indi-
viduals achieved a perfect score on Trial 2 and the reten-
tion trial. Moreover, rarely did a nondemented patient
obtain a score lower than 45. In view of these results, the
criterion score of 45 on Trial 2 or on the retention trial
was selected. That is, any score lower than 45 should
raise concern that an individual is not putting forth the
maximum effort and is likely malingering. The criterion
score correctly classified 100% of the community-
dwelling participants and 95% of the nondemented clin-
ical patients (cognitively impaired = 90%; aphasia =
95%; TBI = 98%; depressed = 100%; and dementia =
73%). Thus, the only clinical sample with a relatively
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low sensitivity score was the dementia group. Even these
individuals still obtained a score of greater than 92% on
Trial 2. The finding that the scores on the TOMM were
less than 95% for the dementia group is not particularly
negative since it is unlikely that feigning memory impair-
ment is a major issue when dementia patients undergo
neuropsychological assessment.

It should be noted that “below-chance” perfor-
mance (<18 correct at the 95% confidence level) also
can be used as a statistical decision rule. However,
experience has shown that malingerers or individuals
simulating malingerers do not ordinarily obtain below-
chance scores on the TOMM on any trial. Of course, if
they do, the decision rule can be applied.

Five experiments using different types of partici-
pants and different types of experimental designs pro-
vide evidence that the TOMM readily differentiated
between malingering and nonmalingering individuals
and show that the TOMM is a useful psychometric test
for detecting exaggerated or deliberately faked memory
impairment. In this context, it should be noted that the
TOMM meets all the guidelines established in Daubert
v. Merrell Dow Pharmaceuticals (1993) to define the
generally accepted standards for judges to use in deter-
mining the scientific admissibility of evidence, particu-
larly when presented by expert witnesses.

Interpreting the TOMM

Interpretation of the TOMM should never be made
solely on the basis of the TOMM score that a patient
achieves. It depends on many factors, starting with the
basic conceptual issues on how malingering is defined.
The TOMM does not measure a general trait called
“malingering.” In forensic assessments, the TOMM is
not an appropriate test to evaluate whether or not a per-
son is faking a psychiatric disorder any more than it
would be appropriate to use it to determine if a person is
faking a back injury. Moreover, the interpretation of the
TOMM should not be used to identify a “malingerer”
but rather to indicate that a person is putting forth less
than the maximum effort. Although individuals
malinger, malingering cannot be legitimately viewed as
a personality trait. Malingering in one situation does not
necessarily mean that the person will always malinger
or, in fact, will ever malinger again. In many, if not most,
instances, individuals with TBI who malinger are
“good” people caught in “bad” situations. It must also
be remembered that malingering is not an all-or-none
phenomenon but that it exists in different degrees,

ranging from minor exaggeration of existing symptoms
to flagrant faking of nonexistent symptoms.

Tom N. Tombaugh

See also Forensic Assessment; Malingering
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THERAPEUTIC COMMUNITIES FOR

TREATMENT OF SUBSTANCE ABUSE

Therapeutic communities use interpersonal interactions
within a structured community milieu to treat substance
abuse. They have shown promising outcomes, espe-
cially among people with substance use disorders who
require a highly structured environment to succeed.
Therapeutic communities are used frequently in correc-
tional institutions to treat inmates with severe substance
use disorders and who exhibit antisocial behavior.
Positive outcomes have been found for many partici-
pants, such as reduced substance use and recidivism
after release from incarceration. Since therapeutic com-
munities focus on communal processes to facilitate
change, this treatment may not be an effective means to
individualize care. In addition, the communities may
not be helpful for autonomous, high-functioning indi-
viduals or people with severe co-occurring psychiatric
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disorders. However, these communities have func-
tioned well in correctional settings and seem to be well
designed to serve the needs of inmates with severe sub-
stance use disorders who are motivated to change their
behavior.

Substance Abuse Treatment
Within Therapeutic Communities

Therapeutic communities are commonly used in cor-
rectional institutions to treat substance use disorders
and other life problems. Therapeutic communities
operate under the assumption that substance use is a
consequence of a dysfunctional lifestyle that requires
a holistic treatment solution to facilitate change.
Holistic healing occurs within a highly structured peer
milieu that seeks righteous living without substance
use. In therapeutic communities, the interpersonal
interactions within the context of communal living are
considered to be the mechanism for treating substance
use. The community models appropriate behavior for
individual members, serves to correct the behaviors of
individuals when they are inappropriate, and shapes
changes in individuals. The historical roots of thera-
peutic communities for substance abuse can be traced
to the Synanon community.

Therapeutic communities often include group work
and may provide opportunities to participate in 12-step
support groups. However, therapeutic communities
differ from traditional treatment in that they view
engaging in everyday life activities within the context
of the community as a critical part of the healing
process. For example, treatment involves engaging in
work activities that benefit the community. In correc-
tional institutions, staff and senior community mem-
bers assume mentorship roles for the junior members
of the community. They often function as closed com-
munities, operating as independently of their surround-
ings as possible, and frequently require junior
members of the group to limit exposure to events out-
side the community until they reach a certain level of
maturity in the program.

Emphasis is placed on the importance of social
relationships and reciprocal social support among par-
ticipants and staff in the therapeutic community which
can contribute to persistence in treatment engagement
and better treatment results. Encouraging friends and
family to participate in treatment also has been used
to enhance social support with positive results among
therapeutic community participants. Following treatment,

participants often report improved relations with
friends and family.

Research on
Therapeutic Communities

Data concerning the efficacy of therapeutic communi-
ties are somewhat sparse, and interpretation of results
is complicated by the lack of a standardized model,
which makes comparisons across sites difficult.
Therapeutic communities can work well for people
who have severe substance use problems and would
benefit greatly from treatment in a highly structured
environment. Researchers examining the efficacy of
therapeutic communities in the United States and
Europe have found evidence that inmates, homeless
people, adolescents, older adults, and certain ethnic
minority groups may benefit from participation.
Positive outcomes have included lower levels of dis-
tress, drug and alcohol use, and criminal involvement
among participants. In addition, there is evidence that
participation may enhance self-esteem, promote the
taking of prescribed medications as directed, lead to
gainful employment, and increase social and coping
skills. Relapse prevention strategies and aftercare
have been used to improve the efficacy of therapeutic
communities’ intervention in substance use disorders.

Evidence suggests a positive relationship between
the length of association with therapeutic communi-
ties and successful outcomes after treatment.
Motivation to participate in therapy and change cur-
rent behavior patterns commonly is related to better
treatment retention and less drug use after treatment.
Participants in therapeutic communities often report
greater motivation to change and higher satisfaction
with treatment than people in other types of substance
abuse treatment. However, these results may be con-
founded with self-selection biases since members
choose to join these communities and participation
requires a high degree of commitment.

Differential treatment outcomes associated with gen-
der have been found. Because of these differences, some
researchers have suggested that it may be helpful to use
gender-specific treatment strategies. Women commonly
enter therapeutic communities with lower levels of
social functioning than men. They may exhibit evidence
of greater psychological distress, often including suici-
dality and trauma histories, which need to be addressed
in treatment. After participation in therapeutic commu-
nities, many women experience less victimization by
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their partners and are less likely to engage in risky
sexual behaviors, including trading sex for money.

Participants who are higher functioning and do not
require highly structured care may not benefit from
therapeutic communities. In addition, research sug-
gests that people with severe mental health disorders
may not have positive outcomes in therapeutic com-
munities. Participants with greater psychological dis-
tress and more mental health symptoms when they
enter the therapeutic communities seem to be more
likely to drop out. Participants in need of limited social
and environmental stimulation may find it difficult to
tolerate the intense social interactions encouraged in
this treatment model. Tailoring treatment to the needs
of individuals with greater mental health symptoms
would likely increase the chance of a successful out-
come. One of the criticisms of the therapeutic commu-
nity model in general has been that it does not account
for individual differences or needs in treatment.
However, the therapeutic community model meets the
needs of inmates with severe substance use disorders
in correctional settings such as jails, prisons, and half-
way houses by providing a highly structured and safe
community dedicated to staying substance free.

Arthur W. Blume
and Michelle R. Resor

See also Substance Abuse Treatment; Substance Use
Disorders
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THERAPEUTIC JURISPRUDENCE

Therapeutic jurisprudence (TJ) is an interdisciplinary
approach to the study and practice of law and the role
of legal actors. It aims to focus on the often underappre-
ciated aspect of the law and legal actors’ role in produc-
ing therapeutic or antitherapeutic consequences. It is a

normative framework that advocates the use of the
social sciences to inform the processes and outcomes of
legal interactions and procedures. It does not suggest
that therapeutic concerns should override other impor-
tant elements of the legal system (such as due process
or justice concerns), but it does suggest that the thera-
peutic consequences of the law and legal actors be con-
sidered and systematically studied. TJ has become a
highly influential framework for thinking about the law
and the way legal actors interact with their clients.

The influence of TJ has recently begun to move
from the conceptual to the empirical. Social science
researchers are now beginning to empirically test the
conceptual assumptions of the therapeutic framework.
This is ushering in a new and exciting wave of TJ
scholarship, for now, the TJ scholars are using not
only the insights of the social sciences to develop law
and legal processes but also the methods of the social
sciences to test those insights. The near future of TJ
scholarship promises to be an exciting and fruitful one
for the development of law and legal processes.

This entry examines this newly emergent and impor-
tant aspect of the intersections between law and psy-
chology (and the wider social sciences). It provides an
overview of the concept, a brief history of its develop-
ment, a review of the practical implications of the
framework, and an overview of its international appeal.

Therapeutic Jurisprudence:
An Overview

TJ is, at its most basic, a therapeutic perspective of the
legal system. It aims to use the knowledge and exper-
tise of the social sciences–including psychology,
criminology, social work, and others—to study the
therapeutic and antitherapeutic aspects of the law and
the wider legal system. TJ suggests that, whether one
likes or acknowledges it or not, the law and the way
legal actors interact with people have therapeutic con-
sequences; thus, when the opportunity arises, legal
actors should attempt to maximize the therapeutic
potential (or at least minimize the antitherapeutic
potential) of the legal interaction, providing that legal
safeguards such as due process and justice considera-
tions are not compromised.

TJ is not a paternalistic framework and does not call
for increased state intervention or coercion. Therapeutic
jurisprudence simply suggests that the therapeutic
potential of the law and legal actors be recognized, sys-
tematically studied, and, when appropriate, acted on.
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It suggests that all things being equal, the law should be
constructed in such a way as to enhance the therapeutic
potential of the law and legal actors.

TJ does not suggest that therapeutic ends should
trump other considerations of the law. The law often
serves other purposes that are equally valuable or more
valuable than therapeutic ones. The TJ framework sug-
gests that to achieve truly effective and humane law
reform, policymakers should strive for a solution
where these values converge. However, where these
values conflict, TJ does not itself resolve the conflict,
but it does sharpen and enrich the discussion.

The Development of
Therapeutic Jurisprudence

IInniittiiaall  OOrriiggiinnss::  TThhee  LLaaww
aanndd  MMeennttaall  HHeeaalltthh

TJ began in the area of mental health law. It aimed
to systematically study the previously neglected aspect
of the law’s therapeutic or antitherapeutic effects in
relation to mental health law, in order to minimize the
antitherapeutic effects and highlight the need for fur-
ther analysis on therapeutic grounds. The first explo-
ration of the framework occurred in 1987, when David
Wexler delivered a paper to the National Institute of
Mental Health in the United States. The impetus for the
development of TJ was a reaction to the antipsychiatry
perspective that had developed in the late 1970s and
through the 1980s in mental health law. TJ suggested
that psychiatry, and indeed the wider disciplines of 
the social sciences, had valuable insights to offer to the
field of law and mental health and that the law and the
legal profession should attempt to use those insights
where appropriate.

TThhee  SSpprreeaadd  AAccrroossss
tthhee  DDiisscciipplliinnee  ooff  LLaaww

Through the early part of the 1990s, David Wexler,
Bruce Winick, and a growing group of legal scholars in
the mental health field sought to investigate the scope
of TJ and its application to not only mental health law
but other areas of the law as well. The interdisciplinary
scope and easy applicability of its mission statement—
to enhance the therapeutic potential of the law and
legal actors—made the framework appealing to a num-
ber of different areas of the legal system.

By 1996, TJ had expanded to include legal arenas
such as correctional law, criminal law, family and

juvenile law, sexual orientation law, disability law, health
law, personal injury and tort law, law of evidence, labor
arbitration law, contracts and commercial law, and the
legal profession, as well as theoretical explorations and
empirical examinations of the concept. The wide scope
of the TJ framework quickly made it a valuable resource
for the future development of legal areas and law reform.
Toward the end of the millennium, the concept became
thought of in conjunction with a number of other legal
developments of the comprehensive law movement,
including preventive law, collaborative law, and prob-
lem-solving courts. The convergence between these
practical applications of the legal system and the princi-
ples of TJ has seen the concept move from a theoretical
(and largely academic) enterprise into a collaborative
form of scholarship with truly practical implications.

Practical Implications

The move from theory to practice has thoroughly
enriched the scope and application of the TJ frame-
work. This entry will now highlight some of these.

PPrroobblleemm--SSoollvviinngg  CCoouurrttss

In an important joint resolution in the United States,
the Conference of Chief Justices and the Conference of
State Court Administrators endorsed the continued use
and expansion of problem-solving courts (such as drug
treatment courts, mental health courts, and domestic
violence courts) and made specific reference to the
courts’ use of the principles of TJ. Although TJ and
problem-solving courts (which emerged in Miami in
1989 with the first Drug Treatment Court) developed
around the same time, their development was indepen-
dent of each other, and for almost a decade, they each
continued to show significant development within the
U.S. legal system. However, in the mid-1990s, Judges
Peggy Hora and William Schma began collaborating
with David Wexler and Bruce Winick, speaking at con-
ferences, and writing about the applicability of the TJ
framework to the problem-solving (specifically, drug
treatment) court phenomenon. Since then, the two con-
cepts have developed a symbiotic relationship, and most
problem-solving courts acknowledge the influence of
the principles of TJ in their day-to-day work.

GGeenneerraall  CCrriimmiinnaall  JJuurriissddiiccttiioonn

Recently, scholars and, perhaps more significantly,
judges and court administrators have begun to apply
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and implement the principles of TJ in courts of general
jurisdiction. An excellent example is a manual pro-
duced by Canada’s National Judicial Institute. The
manual uses TJ principles to inform judges how they
might use probation as a behavioral contract. Also, with
the implementation of insights such as relapse preven-
tion planning, scheduled periodic review hearings, and
early termination of probation after successful proba-
tionary sentences, the insights of TJ have added to the
tools of judges in Canadian criminal courtrooms. In
England, TJ principles have guided the way judges act
even when handing down a custodial sentence. There,
instead of simply sending the offender to custody with-
out an explanation of the purpose of or reason for the
custodial sentence, a community court judge completes
a “Statement of Reasons,” which explains the rationale
behind the incarceration, and sends a follow-up letter to
further explain the need for the custodial sentence. In
this case, the judicial officer takes care to condemn the
act and not the person. Such practices use the psycho-
logical principles of procedural justice to inform their
functions, and it is hoped that these practices increase
the defendant’s sense of fair treatment and potentially
facilitate future compliance with the law.

CCiivviill  LLaaww

Besides its focus on criminal law, TJ continues to
grow in the area of its origin—mental health law, prin-
cipally through the work of Bruce Winick, Michael
Perlin, Kate Diesfeld, and Ian Freckelton. There have
also been important developments in family law and
child protection law. Scholars such as Daniel Shuman
and Katherine Lippel have looked at topics such as
compensation in tort law and procedural justice ele-
ments in workers’ compensation.

LLaawwyyeerriinngg

TJ influences the processes of the courtroom and
urges an expanded rehabilitative role for criminal
lawyers. TJ also influences the way lawyers undertake
their roles in their offices. The TJ perspective suggests
that lawyers work with their clients to achieve outcomes
that are good from a therapeutic standpoint as well as a
legal one. It also encourages lawyers to explain the
potential consequences of pursuing certain forms of
action. For example, when combined with preventive
law, TJ asks the lawyers not only to identify legal “soft
spots” (potential legal problem areas) but also to identify
psycholegal soft spots—areas where legal interventions

may lead to antitherapeutic consequences regardless of
the legal outcomes. TJ suggests that lawyers should dis-
cuss these potential soft spots with the client prior to any
legal intervention to ensure that the client has a full
understanding of the potential for therapeutic harm.

LLeeggaall  EEdduuccaattiioonn

TJ has now established itself in the curricula of
many law schools as well as a number of social sci-
ence courses. The concept is also gaining prominence
in clinical legal education.

International Appeal

The wide appeal of TJ has seen it spread from its birth-
place in the United States to a number of countries,
including Australia, Canada, New Zealand, England,
Pakistan, Scotland, Puerto Rico, South Africa, India,
Vanuatu, Spain, Israel, Italy, Sweden, and Argentina.
Publications now appear in English, Spanish, French,
Italian, Japanese, Swedish, Hebrew, and Urdu. Indeed,
at the Third International Conference on Therapeutic
Jurisprudence, held in Perth, Western Australia, about
nine countries were represented.

The Future of
Therapeutic Jurisprudence

The wide-ranging appeal and international growth of
TJ have seen the concept move from the theoretical to
the practical, with a growing number of justice sys-
tems around the world implementing the ideas and
principles of the concept in new and exciting ways.
The next chapter in the development of TJ will pro-
vide researchers, policymakers, and those involved in
the justice system with an excellent platform to think
about the way we see the law, legal actors, and the jus-
tice system in the future.

Glenn Took and David B. Wexler

See also Alternative Dispute Resolution; Civil Commitment;
Domestic Violence Courts; Drug Courts; Forcible
Medication; Mental Health Courts; Mental Health Law;
Patient’s Rights; Procedural Justice
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TRAINING OF EYEWITNESSES

The ability to accurately recognize others is important
to everyone, particularly because important social,
personal, physical, and economic resources are
uniquely associated with individual persons. The
recognition training that most people experience
comes with everyday social interaction, containing the
incentives within their social environment. The ecol-
ogy of personal recognition and the social-cognitive
processes through which it develops have hardly been
studied, and the social conditions under which some
persons might become more accurate recognizers than
others are largely unknown. Attempts to improve face
recognition through short-term training focused on
changing the attributes of faces that participants
attend to or use in encoding facial information have
largely proved ineffective.

There are social environments in which higher
recognition performance levels would be very valuable.
These are most commonly environments in which indi-
viduals to be recognized or identified have committed
some crime and need to be apprehended. For example,
persons at risk as victims due to their employment
(bank tellers, convenience store clerks) might benefit
from being capable of high recognition performance
levels. Law enforcement, military, or intelligence per-
sonnel likewise would benefit from higher levels of
recognition capability than the general public. For this
reason, developing effective training in face recognition
has real practical utility. Unfortunately, the available
evidence is not encouraging: There is little evidence
that persons of any occupational group are reliably bet-
ter or worse at recognizing faces than others. Research
conducted with law enforcement officers suggests that
they are no better than other citizens in face recognition

accuracy; however, officers have been shown to per-
form better at recalling the details of an event.

Research on face recognition training also has theo-
retical utility because of the need to better understand
the basic cognitive and social psychological processes
that form the basis for training. While face recognition
processes have been shown to involve both featural and
holistic components, few studies have been directed at
using these aspects of face recognition to improve
recognition. We know that elaborated or inferential pro-
cessing of faces leads to higher levels of recognition
performance, and it appears that such processing is the
default mode. Instructing participants to attend nar-
rowly to specific features causes their recognition per-
formance to suffer. Some studies show that attempts to
change or refine the facial information research partic-
ipants extract at the point of encoding can lead to
reduced recognition performance. This may result from
attempting to substitute new memory strategies based
on relatively short training experiences for encoding
and recognition strategies that are based on a lifetime of
practice. There is growing evidence that we develop
selective processing of faces very early in life and that
this processing is selective for our own “race” (or that
which is experienced early).

A deficit in face recognition accuracy has been
shown when people attempt to recognize faces of other
“races.” Known as the cross-race effect, studies have
consistently shown the deficit in recognition across a
variety of races, ethnicities, and nationalities. A few
studies have attempted to train individuals in order to
improve their ability to make accurate cross-race identi-
fications; however, the studies have shown limited suc-
cess, demonstrating that training effects are at best
temporary and inconsistent. The methods used to train
in face recognition have varied immensely since the
early 1970s. For instance, one of the first training studies
administered electrical shock following an incorrect
recognition judgment. After only 1 hour of training, the
shock feedback improved recognition performance.
Effects of training over longer intervals were not exam-
ined. Another study trained participants to focus on crit-
ical facial features that were believed to differ between
White and Black faces. Once again, participants showed
immediate improvement in their face recognition abil-
ity; however, these effects diminished after the passage
of 1 week. More recent research has focused on 
“feature-critical training” using INDSCAL (INdividual
Differences SCALing software) analyses of the phys-
iognomic differences between certain races. Results
suggested that such training improved cross-race face
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recognition; however, once again there was no indica-
tion of the persistence of the improvement or whether
the improvement could be generalized across faces
within that race. It is unclear at this juncture whether or
not systematic training can, or ever will, reduce or elim-
inate the cross-race effect.

Natural experience (or the lack thereof) appears to be
the basis for the cross-race effect, and studies of the
effects of changing environments over a period of years
(e.g., residential school experience) support this, as do
studies of the effects of high levels of interest in sports
where many of the outstanding performers are of a
“racial” group contrasting with the “racial” group mem-
bership of many fans. Fans investing large amounts of
time in watching the sport and who have a high level of
detailed knowledge about the players show a reduced
level of the cross-race effect. It is thought that social
incentives and penalties exist for successful recognition
and recognition errors or omissions, respectively. As
good an idea as this might be, manipulating incentives
as a training technique has not been studied.

Given the general failure in training individuals to
improve their recognition of faces, a current move-
ment among researchers has involved developing
computer-based recognition algorithms. A number of
procedures have been developed to use information
from facial images to match one instance of a person
to another of the same individual, under different con-
ditions. Great progress has been made in this line of
research, and it has now been shown that face recog-
nition algorithms can be superior to human face
recognition even under previously troublesome condi-
tions, such as differences in illumination and shadow
between the two photos to be matched. In addition,
fusing the use of computer-image-processing algo-
rithms with human similarity judgments leads to near-
perfect recognition. Nevertheless, the problem of
extracting accurate identifications from human mem-
ory remains. While human judgments have led to
improvements in computer-based face recognition,
computer-based support systems using genetic algo-
rithms have been shown to provide effective assis-
tance in human recognition.

Overall, training the human cognitive system to
achieve higher levels of face recognition performance
is an important goal, with only modest advances hav-
ing been achieved.

Roy S. Malpass, Kyle J. Susa,
and Christian A. Meissner

See also Cross-Race Effect in Eyewitness Identification;
Expert Psychological Testimony on Eyewitness
Identification; Police as Eyewitnesses
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TRANSFER TO ADULT COURT

See WAIVER TO CRIMINAL COURT

TRANSLATED TESTIMONY

As society becomes increasingly more diverse cultur-
ally and linguistically, translated testimony will
become a more frequent component of the American
justice system. Due to the complex nature of the trans-
lation process, errors and misunderstandings of inter-
preted testimony are nearly unavoidable and can
affect jurors’ perceptions of a trial. Misjudgments may
occur due to the inadvertent influences of the court
interpreter or jurors’ biased perceptions of a defen-
dant’s translated testimony. Psychological theories
related to individuals’ social identity and the human
propensity to categorize other people as members of
one’s in-group or out-group may provide a framework
for understanding the potential biasing nature of trans-
lated testimony. The implications for law and policy
provided by research pertaining to translated testi-
mony are vital for the fair and impartial treatment of
all people within the U.S. justice system.

From the perspective of courts in the United States,
the official language of courtroom proceedings is
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English. When a trial participant does not speak or
understand English, court interpreters are used. The
court interpreter’s task is to completely, impartially, and
accurately reiterate in English the utterances of a trial
participant that originate in a speaker’s native language.
The interpreter also renders the utterances that originate
in English into the native language so that the non-
English-speaking witness or defendant can understand
the proceedings as well.

The number of monolingual and minimally bilin-
gual non-English-speaking individuals who come in
contact with the U.S. criminal justice system is
increasing. According to the 2005 Annual Report of
the Director of the Administrator’s Office of the
United States Courts, the number of cases requiring
the use of court interpreters increased by 1.5% in
2005, with the Spanish language involved in 94% of
these cases. The 2000 U.S. Census indicated that the
percentage of Spanish speakers living in the United
States increased by 3.2% since 1990; additionally,
10% of the Spanish-speaking population was monolin-
gual. This rise in the monolingual Spanish-speaking
population has created a need for Spanish-English
interpreters, in particular in the United States.

Perceptions of
Translated Testimony

Linguistic minority speakers are at a disadvantage in the
courtroom. Early research demonstrated that English-
speaking individuals perceive unaccented English more
favorably than either Black vernacular English or
Mexican American accented English. Thus, if linguistic
minority witnesses and defendants choose to communi-
cate in English during the court proceedings, they may
be perceived less favorably by the jury because of their
accented or limited English. Providing translated testi-
mony to counter the linguistic minority speaker’s lim-
ited English does not remove this bias.

Furthermore, the court interpreter’s translation of tes-
timony can shape jurors’ views of speakers in the court-
room due to linguistic alterations in the translation
process. Interpreters tend to lengthen testimony by using
uncontracted versions of words and altering fragmented
speech into a more narrative form. For example, in
Spanish-to-English translation, English interpreters
often add hedges such as “. . . uh, . . . well, and . . . um”
into the speaker’s testimony. These added hedges may
reflect the interpreter’s own performance deficiencies in

the translated language; however, such additions to tes-
timony cause the jurors to perceive the witness, not the
interpreter, less favorably.

Finally, linguistic minority defendants and wit-
nesses are forced to rely on the interpreter to under-
stand the courtroom proceedings. During translation,
interpreters may inadvertently alter an attorney’s
intended meaning during questioning by weakening
the force of leading questions or including additional
words. For example, if an interpreter adds words such
as “well” or “now” to the beginning of an attorney’s
question during cross-examination, the witness may
view the attorney as confrontational. Such alterations
in the structure of the questions can influence the wit-
ness’s perception of the attorney and understanding of
the questions, thus altering the resulting testimony.

Impact on Jurors’ and
Juries’ Decisions

The fact that interpreted testimony per se may influ-
ence the outcome of criminal cases has been demon-
strated as well. Empirically derived data reveal that
jurors see criminal defendants who testify in a lan-
guage other than English with the assistance of an
English interpreter more negatively than defendants
who testify in English. For example, data collected in
Texas courts in the 1990s showed that criminal defen-
dants who testified in Spanish with interpretation into
English were at significantly greater risk of conviction
than were similarly situated defendants who testified
in English. That is, the negative perceptions of non-
English speakers were converted into a predisposition
to vote for conviction of the defendant. This occurred
even when people who themselves were Spanish
speakers served on the juries that convicted.

More recent experimental data collected in the
same jurisdictions suggested that the language of a
defendant’s testimony continues to have an impact on
jurors’ judgments about the guilt of defendants but
that now the direction of the outcome has changed.
That is, jurors serving on cases where defendants tes-
tify in Spanish with English interpretation are less
likely to be conviction prone, other things being equal,
than jurors serving on cases with equivalently situated
defendants who testify in English. However, this
effect seems to be diminished when jurors deliberate,
when the language of defendants’ testimony does not
appear to influence juries’ decisions. An important
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additional finding from this research is that the jurors’
own language use influences both voting preference
prior to deliberations and jury verdicts after delibera-
tions. Spanish-English bilinguals seem to be more
lenient in general than are monolingual English
speakers.

Explanations of the 
Impact of Language

One theoretical explanation proposed for these results
follows social identity theory. This theory postulates that
individuals are motivated to maintain a positive social
identity. In addition, it is presumed that humans have a
universal and natural tendency to categorize other
people as members of the categorizer’s in-group or
members of some other out-group. One can use a vari-
ety of strategies to maintain a positive self-image, but
important strategies relate to the way we interact with
and reward those we see as in-group or out-group mem-
bers. One can, for example, increase one’s own positive
self-image by perceiving members of one’s in-group
more favorably than members of out-groups and by dif-
ferentially rewarding those who are in-group members.
In a legal context, leniency would be expected from
those jurors who perceive themselves to be most similar
to the defendant. Spanish-speaking jurors would be
expected to perceive Spanish-speaking defendants as
more similar to themselves than would English mono-
linguals and thus would be expected to act more favor-
ably toward Spanish-speaking defendants. Similarly,
English monolingual jurors should be more lenient,
other things being equal, with English-speaking defen-
dants and more punitive with Spanish speakers. The
empirical data from the studies conducted to date do not
support this logic, however. Rather, Spanish-speaking
jurors are more lenient toward defendants in general, no
matter what the defendants’ language of testimony. In
addition, regardless of their own language use, jurors
treat Spanish-speaking defendants more leniently.

An alternative hypothesis is that jurors should be
motivated to see themselves, and be seen by others, as
different from those who are accused of crimes. Other
things being equal, they should be predisposed to con-
vict defendants to clarify the fact that they are differ-
ent from that person.

By testifying in a language other than the manda-
tory language of the proceedings (i.e., English), a
Spanish-speaking defendant also may be seen as an

out-group member by all the jurors. To serve as a
juror, an individual must be able to read and write the
English language. Therefore, by testifying in Spanish,
the defendant is demonstrating that he or she is dis-
tinctly different in this regard.

While out-group members may be treated more
punitively than in-group members, this punitive treat-
ment may not be manifest in the bilingual courtroom.
Indeed, quite the opposite may occur. The commission
of a crime is what society would define as deviant
behavior. Violations of norms result in negative sanc-
tions (e.g., convictions and imprisonment), but this also
is contingent on the observers’ (e.g., the jurors) recog-
nition that the person who violated the norms was able
to conform to the expectancies in the first place.

When they testify in Spanish, defendants may be
perceived as foreigners in a system that they do not
understand. Jurors may be sympathetic toward the
Spanish-speaking defendants because they see them
as individuals who do not understand the situation in
which they find themselves. This speculation suggests
a new line of inquiry to pursue empirically. That is, if
a defendant is seen as a “stranger” to the system,
jurors may heighten their standard for the burden of
proof and require the prosecution to justify the convic-
tion of an individual who does not completely under-
stand the consequences of his or her actions.

Community attitudes also may explain the results
of the research outcomes to date. Recall that the
impact of jurors’ language use has been shown to be
greater than that of the defendant’s language of testi-
mony. It may be that jurors’ views of the American
judicial system are critical in providing a context for
their decisions. So, for example, it may be that more
people who serve as jurors today hold more negative
attitudes regarding law enforcement and the courts
than those who served as jurors in the past, producing
a more lenient outcome for defendants.

Implications for the Law

Court interpretation plays a pivotal role in the provision
of justice to linguistic minorities in the United States.
Future empirical research concerning court interpreters
and the impact of translated testimony on jurors will
provide useful information for the legal system and
allow for unbiased due process for all defendants.

It is vital that standards remain consistent concern-
ing the availability of a translator in all cases involving
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linguistic minorities. The establishment of state and
federal training and certification procedures ensures
that courts handle such cases in a consistent and impar-
tial manner. Furthermore, programs allowing for con-
tract interpreters and telephone interpreting in districts
where no certified interpreters are available are impor-
tant steps to facilitate due process for all defendants. In
addition to training court interpreters consistently,
training for legal professionals such as judges and
attorneys may allow for a better understanding of the
special challenges associated with such cases. This
type of training will generate greater awareness of the
rights of defendants and the responsibilities of feder-
ally certified interpreters.

The fact that jurors are prepared to treat defen-
dants who testify in the official language of trials
(English) differently from those who do not is dis-
turbing. Regardless of the quality of the interpreta-
tion, the fact that interpretation is provided at all
seems to be an influential factor in the outcome of
cases. At a minimum, courts may need to provide
additional instruction to jurors to set aside their
beliefs about those who do not testify in English. If
jurors are instructed that the language of testimony
is not to be included in consideration of the mean-
ing and importance of facts presented in evidence,
they may be able to hold their predilections in
abeyance, and equal treatment can be given to all
defendants.

Brooke A. Smith, Larissa A. Schmersal,
and Harmon M. Hosch

See also Procedural Justice; Race, Impact on Juries;
Sentencing Decisions
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TREATMENT AND RELEASE

OF INSANITY ACQUITTEES

For more than one and a half centuries, from the
first insanity defense commitment of John Hadfield
in England in 1800 through the mid-1960s, insane
defendants (those not guilty by reason of insanity, or
NGRIs) were automatically and indefinitely com-
mitted to a secure psychiatric facility until the state
determined that they could be released. Until the
mid-1960s, most were never released regardless of
their crime. Treatment for NGRIs then and today
mirrors the standard psychiatric treatment of the
time—ranging from simple confinement in pretreat-
ment eras to increasingly more sophisticated inter-
ventions such as those available starting in the
1950s. Today, most people found that NGRIs in the
United States and elsewhere have a major mental
disorder such as schizophrenia or bipolar disorder,
and their treatments are at least initially as inpa-
tients in a public psychiatric hospital. Due to legal
changes from the 1970s onward, states that take cus-
tody of this population must also provide them with
medical and mental health care whether they are
inside or outside the hospital.

The Role of the Physician

Mental illness has for centuries been considered a mit-
igating circumstance in criminal behavior. Beginning
in England in 1760, physicians specializing in mad-
ness have testified before the court that an individual’s
criminal responsibility could be diminished due to
mental state. While such testimony was not an insanity
defense per se, the early role of the physician as a court
expert established medicine’s domain, which contin-
ues today in many criminal trials throughout the world.
Few defendants are found not criminally responsible
without psychiatric testimony, confirming the long-
held view that mental disorder is a medical illness and
that responsibility for treatment lies with the medical
profession. Today, while psychologists and social
workers are included in evaluation, treatment planning,
and service delivery, it remains the physician’s respon-
sibility to decide whether a defendant is mentally ill, to
prescribe medications—the treatment of choice, and to
recommend the confinement or release of an insane
defendant.
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Treatment

Treatment for NGRIs is delivered primarily by the
public mental system. The first public mental hospi-
tals in the United States were built after the 1830s, and
there was no distinction between patients committed
by family and those brought in by law enforcement.
Insanity was used interchangeably to refer to all
patients who were believed to be unable to make deci-
sions due to mental illness. As suspicions rose about
the use of civil commitment for inappropriate
motives, such as acquiring family wealth or obtaining
a divorce, the laws were changed in the late 1800s to
require hearings prior to civil commitment, at which
time the patient could object. These concerns were not
directed at the legally insane patients. The concern
with unfair commitments was short-lived as many
states began allowing unrestricted, streamlined emer-
gency commitments, as is still the case today. It was
not until the judicial activism of the U.S. federal
bench starting in the 1950s that civil commitment
laws began to change, but these early federal deci-
sions did not extend to NGRIs. This population of
patients was committed for life and was not covered
by the new, stringent civil commitment laws.
Treatment continued unscrutinized in hospitals, and
insanity acquittees could expect to spend their lives
confined to the state hospital.

Public Policy on the 
Rights of the Insane

This period of complete neglect of the legal and treat-
ment interests of the insane extended until 1966, when
the U.S. Supreme Court ruled that convicted and hos-
pitalized defendants were to be held to civil commit-
ment standards. This holding was extended to NGRIs
on the grounds that they had been denied equal pro-
tection due to lack of review of their automatic, indef-
inite commitment to maximum-security hospitals.
The next year, the Court held that sex offenders were
entitled to a hearing before being transferred from
prison to a hospital after serving their sentence. The
following year, the D.C. Court of Appeals held that
insanity defendants were to be given the same proce-
dural protections as other patients. In case after case,
federal courts decided in favor of both NGRIs and
convicted defendants with mental illness, requiring
states to prove why continued commitment was nec-
essary. As these new commitment laws were written,

most states had the burden of proving that persons
found NGRIs were mentally ill, dangerous, and in
need of hospitalization. If treatments were not being
provided, the state failed to meet the burden. Hearings
were now required to review the continued hospital-
ization of all patients.

Prosecutors opposed to an insanity defense in a
particular case were put in the awkward position of
first arguing at trial that the individual’s mental disor-
der was not so severe as to require an insanity verdict
and then following this with the argument that the
mental disorder was so severe that the person acquit-
ted should be involuntarily committed. Not surpris-
ingly, many insane patients no longer met the criteria
for commitment and were released. The lack of treat-
ment and supervision they encountered is legend,
and beginning in the late 1960s, states began releas-
ing NGRIs who no longer met the criteria for
commitment—mental illness and dangerousness. At
the same time, the costs of inpatient mental health
care continued to rise due in part to “right to treat-
ment” cases. For myriad reasons, such as the lack of
resources, the belief that treatment would be ineffec-
tive, and fear, there was considerable community
resistance to treating this forensic population.

The relatively unsupervised release of insanity
defendants who had, in many cases, been hospitalized
for decades caused fear and concern among the gen-
eral public. Complicating the issue, a number of states
had notorious cases in which a former NGRI commit-
ted a particularly heinous crime, leading to a reconsid-
eration of the release procedures of insanity
defendants. States began to make the release proce-
dures more stringent, placing more responsibility on
the defendant. The landslide of legislative change
accelerated with the 1983 insanity acquittal of John
Hinckley for his attempted assassination of President
Ronald Reagan (and serious injuries to other victims).
Following this widely publicized case, most states
tightened their insanity defense laws, shifting the bur-
den of proof to the defendant; changing the test for
insanity from the American Law Institute’s guidelines
back to the more restrictive M’Naghten test; adopting
guilty but mentally ill statutes; abolishing the affirma-
tive insanity defense; and creating new, less defen-
dant-friendly release procedures. Whether such legal
reforms created the intended outcomes has been
the subject of extensive research. While Hinckley did
not start the retrenchment movement, his acquittal
completed it.
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Public Sentiment and 
the Insanity Defense

Research conducted from the 1960s through the 1980s
reveals that the public views NGRIs as more danger-
ous than ordinary inmates, consistent with other
research on public views of persons with mental ill-
ness as being dangerous. Therefore, little public senti-
ment exists to attend to the rights of NGRIs. Even
when faced with overwhelming expert testimony that
a defendant’s mental illness is so severe that he or she
could not have known right from wrong, juries more
often than not find a defendant guilty, perhaps hoping
that they will receive treatment in prison. When asked
following the trial why they rejected the insanity
defense, jurors often state that although they do not
dispute the evidence of psychosis, they are fearful that
the individual will be released from the hospital.

As public opinion shifted away from reform favor-
ing defendants’ rights, the courts turned away from
defendants as well. What followed from 1983 to the
present could be summarized as a refinement of pro-
cedures and laws regarding the insanity defense,
within a context where standard psychiatric treatment
is constitutionally required for NGRIs. In 1983, the
Supreme Court ruled that an insanity acquittal for any
crime is a presumption of dangerousness for purposes
of commitment. In 1992, the Court held that NGRIs
must be released if they no longer meet commitment
criteria. An exception is made for convicted sex
offenders, who can be involuntarily committed to a
psychiatric hospital following completion of their sen-
tence until their “mental abnormality” is cured. The
implication of the Court’s ruling is that sex offenders
can be treated by mental health professionals, even
though there is lack of evidence for the efficacy of
these treatments.

Treatment and Release 
of Insanity Acquittees

One effect of the documented reduction of insanity
defense cases from the 1960s through to the present is
the change in the NGRI population, affecting treat-
ment needs in both the hospital and the community.
While some defendants might have been able to
“fake” psychosis in the early decades, this grew less
likely as the fields of forensic psychiatry and psychol-
ogy developed and specialized training became
required. Both civil patients and NGRIs have always

been prescribed treatments that are thought to be med-
ically appropriate and necessary. Earlier interventions
including psychosurgery and electroconvulsive treat-
ment were invasive and performed by physicians
While both interventions are still sparingly used
today, the most common treatment for all mental ill-
ness is medication; like earlier treatments, it is fixed
within the professional domain of licensed medical
doctors. For inpatients and outpatients alike, some
psychosocial treatments have always been available,
although the only common treatment is psychotropic
medication.

In terms of treatment options in public facilities,
there is little difference among patients due to their
commitment status. Nearly all jurisdictions maintain
maximum-security hospitals, and most NGRIs begin
their commitment in these types of facilities but are
eventually transferred to less secure, less costly
facilities. In some states, these transfers require multi-
ple approvals, but the degree of real oversight is
unknown. Most often, security changes are made with
internal review boards. Outright release or conditional
release of NGRIs is supervised to a greater extent than
transfers, and the release process varies in complexity
and criteria. Some states require extensive, multitiered
reviews, while others allow the committing judge to
grant the release. A few states have convened special-
ized boards to oversee all NGRI release decisions and
supervision. If placed on conditional release, NGRIs
are required to adhere to the prescribed treatment and
can face revocation if they violate the terms of their
release. Failure to adhere to treatment, along with psy-
chiatric deterioration, is the most common reason for
revocation, not re-offending.

Contemporary Issues 
and Developments

Today, defense attorneys and defendants alike will not
necessarily opt for an insanity defense for a relatively
minor offense, even if the defendant meets the criteria
for an acquittal. So, while the court decisions of the
1960s resulted in the release of many long-term patients,
this trend away from commitment was short-lived. The
insanity defense fell into disfavor among defense attor-
neys, in large part due to closer scrutiny of defendants
and stricter release procedures leading to a long period
of hospitalization, and among the public, due to per-
ceived fears of this population. There was a parallel
influx of nonviolent persons with mental illness into the
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communities and the criminal justice system. Whereas
between 1966 and 1983 the insanity defense was a
viable defense for a wide range of defendants with con-
cern about unusually long commitment, the new laws
discourage its use for less serious offenders. The insan-
ity defense with its expected long-term commitment is
an attractive defense only for serious offenders who are
facing long incarcerations if convicted. This leaves a
large portion of persons with mental illness who are
being cared for in the community finding themselves in
minor scrapes with the criminal justice system.

Two major law and mental health initiatives of the
late 20th and early 21st centuries are outpatient commit-
ment and mental health courts, both of which are out-
growths of the real and the perceived influx of
nonviolent persons with mental illness into the commu-
nities and the criminal justice system. Outpatient com-
mitment is not a new concept, but it has only recently
been widely implemented. It is a form of leverage of
persons who have a history of treatment noncompli-
ance—accept treatment or be hospitalized. In some
states, it is also a form of leverage of the legislature to
provide resources for mental health treatment. Most of
the early mental health courts accepted only nonviolent
misdemeanants. Revisions of these courts and the newer
courts began to accept felons as well, but these may be
limited to nonviolent offenders. Mental health courts are
a form of criminal justice system diversion for defen-
dants with mental illness. It is unknown at this point the
degree to which these diversion programs are taking the
place of the insanity defense. It is well documented that
there is a measured increase in psychotic disorders
among jail inmates and the convicted prison population.
While this may be due in part to better diagnostic work
in jails and prisons, it is unlikely that this accounts for
all of the increase. These observed changes parallel the
decline in the use and success of the insanity defense.
Persons with mental illness who in prior decades were
acquitted and provided treatment in mental health facil-
ities are perhaps now receiving treatment in branches of
the criminal justice system—outpatient commitment,
jail diversion programs, mental health courts, and jails
and prisons. How states respond to the increased
demand for psychiatric treatment both in and outside the
criminal justice facilities is evolving. Some states have
extensive “inpatient” and “community” mental health
services throughout their prison system. Ironically, these
states are often the same states that provide extensive
community mental health services in general. At the
same time, some states fail to meet the demand at all

levels and fail to recognize that good treatment is good
security.

Lisa Callahan
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TRIAL CONSULTANT TRAINING

The nature and scope of trial consultant training
reflect the array of services that are offered to clients,
such as jury research, presentation strategies, and
assistance with exhibits. There are no standard acade-
mic or professional requirements for trial consultants.
Their training varies considerably across the profes-
sion, but it tends to involve a relevant academic back-
ground, some on-the-job training, and continuing
education. Graduate training in the social sciences
tends to be quite valuable, typically more than a back-
ground in law. However, on-the-job training helps
provide competencies and strengthen skills that are
difficult to obtain in any other way. Continuing educa-
tion helps trial consultants remain up-to-date on valu-
able developments in the industry and advances in
methodological, technological, and statistical areas.

Trial consultants provide either a narrow or a wide
range of services to their clients, who are usually
attorneys but can also include insurers, corporations,
or individuals. These services generally include case
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consultation and trial strategy, witness preparation,
jury-related services, or presentation and technology-
related services. Trial consultants who specialize in
trial strategy often have a foundation in social psy-
chology and communication and a solid understand-
ing of law and legal procedure. Those who specialize
in witness preparation may have a background in the-
ater, communication, or counseling. Consultants who
specialize in jury-related services such as jury selec-
tion or community attitude surveys typically have
experience with social science research methodology
and statistics as well as a foundation in social psychol-
ogy. Finally, trial consultants who specialize in pre-
sentation and technology-related services tend to have
a foundation in graphic art and communication. Of
course, there are trial consultants who offer the full
gamut of services. Thus, trial consultant training is
quite diverse, reflecting the umbrella of services that
consultants may provide and tapping into a range of
disciplines.

Academic Preparation

Most successful trial consultants have graduate degrees
in the social sciences, with a doctoral degree in psy-
chology (particularly clinical psychology or psychol-
ogy and law) being quite prevalent. In these types of
academic programs, students acquire valuable skills in
research design and methodology as well as in qualita-
tive and quantitative data analysis. Graduate programs
in the social sciences, particularly psychology, typically
provide students with a solid theoretical background as
well as research experience. These are particularly
important for consultants who provide jury-related ser-
vices such as mock trials and community attitude sur-
veys. Analytical and communication skills are also
valuable skills that can be honed in graduate programs
in the social sciences, although other types of training,
such as law school, can provide these as well. Some
trial consultants assist their clients with mediations and
arbitrations, so an understanding of the theories and
applications relating to negotiations and conflict man-
agement is often helpful.

There is no clear academic path for individuals
interested in trial consulting. Currently, there are no
known academic programs that are dedicated to train-
ing future trial consultants. Appropriate academic
preparation depends on the types of services that the
individual plans to offer. For example, a person inter-
ested in focusing on graphics or demonstratives (e.g.,

developing day-in-the life videos of someone with a
serious disability, designing illustrations to be used at
trial) would need different training from someone
who is more interested in conducting jury research in
the form of posttrial interviews. In 2007, several uni-
versities offered masters and doctoral programs in
psychology and law, forensic psychology, or related
disciplines (e.g., Florida International University,
John Jay College of Criminal Justice, and some other
institutions offer relevant courses). A few of these pro-
grams offer a combined J.D./Ph.D. degree (e.g.,
University of Nebraska at Lincoln), although it is not
clear whether the dual degree constitutes a superior
academic path for those interested in trial consulting.

It is important to note that familiarity with the law
and legal procedure is crucial, regardless of the nature
or scope of the services provided. Attorney clients do
not expect trial consultants to be legal scholars, but
they do expect a functional knowledge of the law and
a solid understanding of legal procedure. A careful
read of relevant texts as well as in-court observations
of proceedings is strongly advised.

The level of academic training that trial consultants
should have depends on the level of responsibility and
the type of work. For example, a master’s degree in the
social sciences should suffice for someone working as
an associate or assistant to a more senior trial consul-
tant. A doctoral degree in psychology or the social sci-
ences provides valuable academic preparation for more
senior-level positions, as well as the type of credentials
that attorney clients often value. It is not clear whether
graduate training of any form would be necessary for
someone working in graphics or presentation-focused
aspects of trial consulting. Proficiency in the appropri-
ate software and graphic arts coupled with a back-
ground in communications should be adequate.

On-the-Job Training

Most trial consultants tend to acquire hands-on train-
ing by working for a consulting firm. This experience
provides an invaluable opportunity to learn about the
profession, the business, and the clients. Working with
more experienced consultants can help individuals
learn about best practices and gather their own sense
of what works best. Moreover, many seasoned trial
consultants have considerable insight into how jurors
respond to certain types of arguments or evidence,
particularly if they have worked on a particular type of
case for a long time (e.g., medical malpractice cases).
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Someone who acquires training under the tutelage of
a consultant who has built a practice around certain
types of cases would likely acquire specialized knowl-
edge in that area, which is probably difficult to obtain
in other ways.

It is in the courtroom that novice trial consultants
often obtain considerable insight into courtroom
dynamics, trial strategy, appropriate behavior, and the
idiosyncrasies corresponding to some state and fed-
eral courts. By observing hearings and trials from start
to finish, a novice trial consultant who is working as
part of a trial team acquires know-how that is proba-
bly difficult to obtain in any other way.

On-the-job training can also help individuals learn
about the business of trial consulting, including how
to market and sell trial consulting services as well as
meet the needs of clients. Such hands-on experience
helps consultants provide answers to clients’ ques-
tions. For example, a client may wonder whether
jurors will understand the testimony of a scientific or
technical expert in a complex civil case. A trial con-
sultant might suggest some witness preparation to
help the expert deliver the information clearly and
convincingly in a way that fits with the themes of the
case and to prepare the witness for cross-examination.
The consultant might also recommend some demon-
stratives or exhibits to help the witness convey com-
plex information clearly and help jurors use the
testimony and evidence as intended. Additionally, sur-
rogate jury research might test, among other things,
the extent to which mock jurors understood the
expert’s message and incorporated that evidence into
their decision-making process. Of course, clients do
not always have unlimited resources, so successful
trial consultants learn to devise solutions that meet the
needs and fit within the constraints that clients bring
to the table.

Trial consultants must also successfully manage
clients. Understanding client needs and managing the
complex interpersonal dynamics and political issues
that can emerge when working among attorney
clients, corporate clients, support staff, and others is
important. Depending on their practice, trial consul-
tants often find themselves working with multiple
clients, such as corporate defendants and insurers,
who do not always share the same goals. These are the
types of situations that test consultants’ skills in diplo-
macy, conflict management, communication, and crit-
ical thinking. As another example illustrating the
importance of understanding client needs and

politics, trial lawyers sometimes hire trial consultants
only to be able to blame them for providing bad
advice if the verdict is unfavorable. Such practices are
probably uncommon but reflect the importance of
being able to understand the trial consultant’s role in a
particular situation. Generally, trial consultants tend to
acquire and hone many of these competencies through
hands-on experience.

Finally, some successful trial consultants have built
their practice entirely on their experience and have no
relevant academic credentials. These consultants pre-
sent a compelling argument when they point to their
repeat clients, who are pleased with the level of ser-
vices they provide. However, it is likely that in the
future, trial consultants who acquired their knowledge
and skills exclusively on the job will face increasing
challenges in providing cogent answers to questions
about statistics and methodology from increasingly
sophisticated clients.

Continuing Education

Trial consultants need to update their skill set and
remain up-to-date with current best practices and
developments in the field and changes in the law.
Clients are becoming increasingly sophisticated with
regard to social science and technology, so trial consul-
tants are additionally motivated to keep up with profes-
sional developments. For continuing education, trial
consultants in the United States typically turn to the
American Society of Trial Consultants (ASTC). Every
year, the ASTC organizes a conference where trial
consultants can take “Trial Consulting 101” and can
discuss emerging trends and findings with seasoned
experts. Other related professional organizations
include the American Psychology-Law Society and the
Law and Society Association. The annual meetings of
these organizations sometimes provide useful informa-
tion about scientific findings that are relevant to trial
consultants (typically relating to jury behavior).

Certification of Trial Consultants

The ASTC has considered the merits and drawbacks
of certification for trial consultants. Considering the
diverse nature of the services as well as the swift
changes that technological advances can bring, the cur-
rent state of the profession in the United States excludes
any professional certification or state licensing.
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However, the ASTC has outlined some practice guide-
lines for some services (e.g., witness preparation, jury
selection), and its annual conference provides work-
shops and sessions designed to disseminate these best
practices. As the ASTC moves to identify practice
guidelines for additional services (e.g., posttrial inter-
views), trial consultants should consider the implica-
tions of training or education.

Veronica Stinson

See also Jury Deliberation; Jury Selection;
Trial Consulting
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TRIAL CONSULTING

Trial consulting gained attention in 1971, when “scien-
tific jury selection” was employed by a group of social
scientists in the defense of the Harrisburg Seven, a
group of war protesters who faced conspiracy and kid-
napping charges. Since that time, the field has grown
considerably in terms of both the number of profes-
sionals in the field and the range of services offered.
The educational and professional backgrounds of trial
consultants vary, but doctoral-level psychologists
make up the largest percentage of consultants. There
are arguably no limits to the types of services that trial
consultant can provide, but the most common include
community attitude surveys, jury selection, witness
preparation, focus group studies, mock trials (also
referred to as trial simulation studies), demonstrative
exhibit preparation and evaluation, content analysis
of media for purposes of change of venue or change
of venire motions, shadow juries, and posttrial juror
interviews.

Consultant Backgrounds and
Qualifications

The trial-consulting industry is unregulated, and there
are no educational, training, or experiential qualifica-
tions required to identify oneself as a trial consultant,
jury consultant, litigation consultant, or any other
associated title. The American Society of Trial
Consultants (ASTC) states that its members come
from the fields of communication, psychology, sociol-
ogy, theater, marketing, linguistics, political science,
and law. Although there are no state or national licens-
ing requirements, the ASTC Professional Code states,
“The trial consultant fully discloses academic qualifi-
cation and consulting experience to potential clients,
specifies the services provided, and identifies the
objectives of each consultation.”

Trial Consultants Versus Experts

Trial consultants are typically retained by the attor-
ney(s) representing one party in a case to assist with
one or more aspects of trial strategy. Trial consultants
differ from experts generally in the type of assistance
they provide, although there can be similarities in the
research methods they employ and overlap in the
information or assistance they provide to attorneys.
Whereas experts are hired because of their specialized
knowledge of a particular field or subject relevant to a
case (e.g., fire analysis, medical disease, accounting
methods) and it is anticipated that they may testify at
trial, trial consultants are generally hired to provide
services that will assist the trial team with the assess-
ment and development of case presentation and trial
strategies, and it is typically not expected that they
will testify at trial.

Trial-Consulting Services

A wide range of services designed to address pre-
trial, trial, and posttrial issues are provided by trial
consultants.

JJuurryy  SSeelleeccttiioonn

Jury selection was one of the first services provided
by trial consultants when “scientific jury selection” was
employed in the defense of the Harrisburg Seven in
1971, and over the years, there has been considerable
debate over the purpose, effectiveness, and ethics of
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trial consultants assisting with jury selection.
Generally, jury selection involves attempts to identify
jurors who are sympathetic or unsympathetic toward a
particular party in the litigation. These attempts may be
based on intuitive assessments of potential jurors dur-
ing voir dire or on research-based “juror profiles” that
identify demographic and attitudinal factors associated
with favorable or unfavorable attitudes toward one or
more of the parties and that are developed prior to the
trial. Sources of information about potential jurors
include juror questionnaires administered by the court
in connection with jury pool maintenance and provided
to the attorneys shortly before the trial, community atti-
tude surveys, supplemental juror questionnaires, and
the observation of potential jurors during voir dire
(which can provide information on their verbal and
nonverbal behavior).

Among jurists as well as social scientists, there is
substantial variability in the weight afforded to jury
selection and beliefs about the influence of individual
jurors and jury composition on final verdicts.
Empirical examinations have found that juror demo-
graphic and attitudinal factors account for a relatively
small amount of variance in final verdicts (somewhere
between 5% and 15%). However, it can be argued the-
oretically as well as statistically that in cases where the
strength of evidence on opposing sides is evenly bal-
anced and the litigation stakes are perceived to be high,
even a slight advantage afforded by means of juror pro-
files or other empirically derived diagnostic informa-
tion employed during jury selection can be helpful.

The methodological shortcomings of much of the
early research on jury selection have been pointed to
as possible explanations for the relatively weak rela-
tionships that have been found between juror demo-
graphic and attitudinal characteristics and final juror
verdicts. Jury selection research that has assessed
juror attitudes specific to the characteristics of a par-
ticular case has found stronger relationships between
juror attitudes and final verdicts.

CCoommmmuunniittyy  SSuurrvveeyyss

Community surveys of jury-eligible individuals
can be used to develop juror profiles to be used as part
of jury selection. They can also be used to assist attor-
neys in assessing the strength of a case, a range of
possible damage awards in civil cases, and the preex-
isting prejudice in the trial venue against one or more
of the parties.

To develop juror profiles, surveys are administered
(typically by phone) to a large number of jury-eligible
community members in the trial venue or a surrogate
venue deemed sufficiently similar to the trial venue.
There is no minimum number of required respon-
dents, but as the sample size increases, the margin of
error decreases. Consequently, survey data from hun-
dreds of respondents are required to reach margin-of-
error rates that are generally accepted as reasonable in
social science. The surveys consist of many demo-
graphic and attitudinal questions. In addition, a brief
summary of the case is provided, and respondents are
asked to indicate which side they favor. (This can be
in the form of asking respondents to select a “verdict,”
but that form of measurement is not required.) Data
analyses are then conducted to examine whether par-
ticular demographic or attitudinal factors are consis-
tently associated with a verdict leaning or case
outcome preference in favor of one party or the other.

If a community attitude survey reveals that, in gen-
eral and across demographic factors and various atti-
tudes, jury-eligible individuals heavily favor one side
in a particular case, the trial team may decide to plea
bargain or settle the case rather than go to trial. Survey
results indicating an unbalanced case can also help
place the potential influence of juror demographics
and attitudes in an appropriate context.

Community surveys can be particularly helpful in
civil cases where damage awards may be large or dif-
ficult to estimate. Given the variability typically asso-
ciated with economic measures, a community survey
can be a cost-efficient method of gathering estimates
of damages from hundreds of jury-eligible individuals.

When the ability of a defendant to receive a fair
trial in the trial venue is questioned, trial consultants
can conduct community surveys to assess prejudice in
that venue. And these results may be included in a
motion for change of venue or change of venire.
(Change-of-venue/venire motions are typically sub-
mitted by the defense, but community surveys can
also be conducted by the prosecution or the plaintiff in
a case to counter data presented by the defense.)
Prejudice against a party may result from various
sources, including pretrial publicity, personal experi-
ence with the party, or community gossip and rumor.
Generally, personal experience with the party and
community gossip do not substantially influence prej-
udice in the venue unless the venue is very small
or sparsely populated. Community surveys can then
be designed to assess the content and amount of
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knowledge about the parties as well as preexisting
beliefs about guilt or liability.

FFooccuuss  GGrroouupp  aanndd  TTrriiaall  SSiimmuullaattiioonn  SSttuuddiieess

Focus group studies and trial simulation studies
allow for a more extensive presentation of trial evi-
dence and arguments to a sample of jury-eligible indi-
viduals than community surveys do, but the higher
costs associated with compensating individuals for
their time and travel to some focus group or conference
facility typically result in smaller samples being used
in focus group and trial simulation studies. The meth-
ods and data analysis techniques generally used in
focus group and trial simulation studies come from the
fields of marketing, communications, and psychology
(particularly small-group research). Trial simulation
studies are sometimes based on the experimental
method, with half the mock jurors being presented a
particular factor (e.g., an argument, a piece of evi-
dence, or a trial procedure) and the other half not being
presented with the factor. The fact that the techniques
used in focus group and trial simulation studies are
grounded in the strong research methods of other fields
may account for the lack of empirical examination of
the effectiveness of these trial-consulting techniques.

WWiittnneessss  PPrreeppaarraattiioonn

Another service commonly provided by trial con-
sultants is witness preparation, whether it is prepara-
tion for depositions or trial testimony. Based on the
findings of research in the fields of communications
and psychology on topics such as persuasion, physical
attractiveness, deception detection, and communicator
expertise, trial consultants can provide feedback and
guidance on the verbal and nonverbal behavior of
potential witnesses. In addition, trial consultants can
conduct case-specific research involving the presenta-
tion of particular witness testimony, or different ver-
sions of the witness testimony, to a sample of
individuals and then gathering data on their percep-
tions of the witness.

DDeemmoonnssttrraattiivvee  EExxhhiibbiittss

Based on empirical research on models of juror
decision making, information processing (including
the topics of attention, encoding, and recall), and
visual perception, trial consultants can assist attorneys

in the preparation of demonstrative exhibits and ani-
mations to be presented during trial. In addition, trial
consultants can present prepared exhibits or anima-
tions to a sample of jury-eligible individuals (in isola-
tion or as part of a focus group or trial simulation
study) and gather data on individuals’ perceptions of,
reactions to, and memory for the materials.

CCoonntteenntt  AAnnaallyyssiiss  ooff  MMeeddiiaa

When substantial pretrial publicity is associated
with a case and attorneys believe that it may affect the
defendant’s ability to receive a fair trial, trial consul-
tants can assess the amount and content of the public-
ity. This information can then be included in a motion
for change of venue or change of venire. (As with com-
munity attitude surveys, this service can also be pro-
vided to prosecuting or plaintiff attorneys who seek to
oppose such a motion.) Both print (i.e., newspapers and
Internet publications) and visual (e.g., news stories or
clips appearing on the TV evening news) media can be
analyzed. The information gathered from the print
media can be quite extensive, including the source of
the information and the possible bias of the source (e.g.,
someone who is likely to be perceived as pro-prosecution,
someone who is likely to be perceived as prodefense,
or someone who is likely to be perceived as neutral),
the nature of the information (including whether it is
likely to be deemed inadmissible at trial), the total
length of the story, the prominence of the information
(e.g., Did it appear on the front page of the newspaper?
What was the size of the headline?), and the content of
any photos or figures associated with the story.
Information gathered from the visual media can include
the content of the video, the length of the video, the
time and day(s) when the story was aired, and any com-
mentary provided by the newscaster. Results from
media content analyses can be combined with results
from community attitude surveys to argue that the prej-
udice in the venue has resulted from the existing pre-
trial publicity and that alternative venues in which
pretrial publicity has not occurred need to be sought.

SShhaaddooww  JJuurriieess

The main service that trial consultants can provide
during the actual trial (as compared with before the
trial) is “shadow juries.” This consists of recruiting a
small group of jury-eligible individuals to sit in the
courtroom throughout the trial and act as if they were
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actual jurors in the case. At the end of each day, the trial
consultant meets with the shadow jurors to discuss
what has been presented at trial that day as well as to
date and to gather their perceptions of the strength of
each side’s case and their reactions to particular wit-
nesses, evidence, exhibits, attorney tactics and presen-
tation styles, and anything else of interest to the trial
team. This information is then provided to the trial team
before trial recommences the next day, which allows
them to adjust trial strategy based on the feedback.

PPoossttttrriiaall  JJuurroorr  IInntteerrvviieewwss

To understand the ultimate verdict in a case, attor-
neys often desire to meet with jurors after trial and
talk with them about the case and the jury delibera-
tion. This information can provide attorneys feedback
on the effectiveness and accuracy of their jury selec-
tion techniques as well as the influence of particular
arguments or evidence; assist attorneys with similar,
pending cases; and serve as a general educational tool.
Trial consultants can assist attorneys in developing
interview protocols, or they can carry out the actual
interviews. Systematic interviews of individual jurors
are likely to produce the most complete and reliable
data. Obtaining permission from the court to interview
jurors and informing jurors about the limits of confi-
dentiality and the use of the data are essential.

Christina A. Studebaker

See also Damage Awards; Expert Psychological Testimony;
Juries and Judges’ Instructions; Jury Deliberation; Jury
Reforms; Scientific Jury Selection; Story Model for Juror
Decision Making; Trial Consultant Training; Witness
Preparation
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UNCONSCIOUS TRANSFERENCE

Unconscious transference is a memory error that occurs
when an eyewitness to a crime misidentifies a familiar
but innocent person from a police lineup. Historically,
the use of the term unconscious refers to the idea that
the witness who misidentifies the familiar foil (an inno-
cent person in a police lineup) has no conscious recol-
lection of the previous encounter with the person. A
classic real world example involved a case where a
ticket agent at a train station was robbed and misidenti-
fied a former customer from a lineup. While the cus-
tomer had an ironclad alibi, the ticket agent maintained
that the person appeared all too familiar to him. Failing
to recollect that he was a former customer, the ticket
agent apparently based his identification on a sense of
familiarity alone and incorrectly associated that with
the crime. There is evidence that foils who are familiar
to an eyewitness are at risk of being misidentified, but
the literature suggests that the process through which it
happens is not “unconscious,” but, rather, involves a
conscious recollection of the previous exposure to the
familiar foil.

Studies on unconscious transference typically
involve asking witnesses to a mock crime to make an
identification from a lineup that contains a foil who is
familiar or unfamiliar to the witnesses. Using this
design, some studies report that a familiar foil is more
likely to be misidentified than an unfamiliar foil. Other
studies report null results—that prior exposure to a foil
does not increase the probability of a misidentification.
A reverse unconscious transference effect has also been

reported where a familiar foil is less likely to be
misidentified than an unfamiliar foil. In the latter
studies, witnesses remember the foil as familiar but
innocent and quickly dismiss that person as a potential
lineup choice.

So why is there such variability across studies? Two
critical moderator variables, physical similarity and
conscious inferencing, influence the presence or
absence of the unconscious transference error. First,
unconscious transference is most likely to occur when
the familiar foil and the perpetrator are “moderately”
similar in appearance. If they look very different from
one another, then they are not likely to be confused,
regardless of the level of familiarity. Conversely, if
their appearance is so similar that they are indistin-
guishable from one another, then the foil is at risk
of being misidentified regardless of familiarity.
Therefore, a moderate level of similarity between the
foil and the criminal is needed so that when a familiar-
ity component is added, it increases the likelihood of a
misidentification, but only for witnesses previously
exposed to the foil. Unfortunately, in many studies on
this topic, the level of physical similarity between the
familiar foil and the criminal was not controlled or
measured, making their results difficult to interpret.

Second, unconscious transference occurs when wit-
nesses incorrectly infer that the familiar foil and the
criminal are the same person, a process referred to as
conscious inferencing. Conscious inferencing allows
the witness to accurately recall the previous encounter
with the foil, but not dismiss the person as familiar
but innocent. Because the witness thinks the familiar
foil and the criminal are the same person seen in two
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different places (at the crime scene and the place where
they saw the familiar foil), recollecting the previous
encounter with the familiar foil only reinforces the
misidentification. Several studies have demonstrated
that unconscious transference effects can be eliminated
by preventing conscious inferencing. This can be done
by telling witnesses just prior to making a lineup iden-
tification that the familiar foil and the criminal are not
the same person, or by presenting a lineup that contains
the familiar foil and the criminal. These procedures
allow witnesses to distinguish between the familiar foil
and the criminal, to realize that they are not the same
person, and the result is often a correct, positive identi-
fication of the criminal.

The importance of conscious inferencing was also
seen in a study with children, where 11- to 12-year-olds
were found to be as susceptible as adults to uncon-
scious transference, whereas 5- to 10-year-olds did not
make the unconscious transference error. The study
reported that the older children engaged in conscious
inferencing and thought the familiar foil and the crimi-
nal were the same person seen in two different places.
The younger children did not exhibit conscious infer-
encing, nor did they make the unconscious transference
error. Therefore, the older children were susceptible to
making the unconscious transference error because
they had the cognitive ability to engage in conscious
inferencing. The younger children were not susceptible
to making the unconscious transference error because
they lacked the cognitive skill to engage in conscious
inferencing.

The discovery of the role of conscious inferencing
has affected how the concept of unconscious transfer-
ence is viewed. There does not appear to be support for
the traditional definition of unconscious transference
whereby a familiar foil is misidentified and the witness
has no “conscious” recollection of the previous expo-
sure to the foil. The misidentification of a familiar foil
appears to depend on the ability of the witness to recall
where the familiar foil was encountered, followed by an
error in inferential processing whereby the foil and the
criminal are thought to be the same person. Therefore,
recalling the context where the familiar foil was seen
appears to be a prerequisite for the misidentification.
This process results in the formation of what has been
referred to in the literature as a composite memory that
is formed by using old information that was previously
stored in memory (exposure to the foil) and new infor-
mation (exposure to the criminal). The composite mem-
ory can be thought of as two separate memories that are
held together by a contextual tag, which is the inference

that the familiar foil and the criminal are the same per-
son. If the contextual tag is broken, then the unconscious
transference effect is eliminated. However, if the con-
textual tag is not broken and the witness misidentifies
the familiar foil, then the composite memory may
become solidified and very difficult to correct due to
commitment effects and the destructive updating of the
original memory for the crime. While the unconscious
transference concept has enjoyed widespread accep-
tance in the field, perhaps it is time to give the general
idea a more accurate title or description, such as
“misidentifying a familiar bystander effect,” given that
such errors are driven by the conscious recollection of a
previous exposure to the familiar foil.

David F. Ross, Dorothy F. Marsil,
and Richard Metzger

See also Estimator and System Variables in Eyewitness
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in; Instructions to the Witness; Wrongful Conviction
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UNIFORM CHILD CUSTODY

EVALUATION SYSTEM (UCCES)

The Uniform Child Custody Evaluation System
(UCCES) provides a method of gathering and organiz-
ing information during child custody evaluations. It
proposes to standardize the process for evaluations as
a remedy for the unsystematic methods and procedures
that are frequently employed in these cases. Although
it offers a specific process for structuring data collec-
tion, it does not specify which psychological tests or
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assessment instruments should be used. Research
examining the psychometric properties of this system
is currently lacking. The UCCES recommends that
examiners provide a specific custody recommendation
to the court, although the ethicality of addressing this
“ultimate issue” is a matter of debate in the field.

Description

Harry Munsinger and Kevin Karlson designed the
UCCES to standardize the processes of conducting cus-
tody evaluations and providing recommendations to the
courts. State laws do not specify what information
should be gathered and considered during custody eval-
uations, and the authors argue that this lack of speci-
ficity has led to custody examiners performing
dissimilar assessments and providing widely different
information to the courts. They suggest that the courts
are better served by a standardized process that care-
fully balances information gathered from parents,
children, and collateral sources. Such evaluations in
principle should be more predictable and equable, and
the courts should be better able to compare recommen-
dations from different experts.

Materials in the UCCES packet consist of a set of
25 forms that the examiner uses sequentially to struc-
ture the evaluation. Forms begin with client referral,
agreement to conduct the assessment, consent to eval-
uate minors, and parent personal history question-
naires. Some forms are intended to structure the parent
interviews, child interviews, behavioral observations,
home observations, and collateral interviews. Other
forms seek to structure the examiner’s analysis of the
validity of individuals’ responses during the evalua-
tion, the suitability of joint custody, and the possibility
of abuse or neglect. A form is even provided for track-
ing all communications relating to the case.

The examiner is encouraged to follow a strict set of
procedures, beginning with the initial communications
with the attorneys and parents. The actual evaluative
process begins with gathering historical information
from the parents and any other primary caretakers (e.g.,
grandparents) and the children. The parents are inter-
viewed together during an initial session. The examiner
then interviews each parent and child alone over a
series of days. The UCCES manual offers various rec-
ommendations for performing the evaluation in as con-
sistent and unbiased manner as possible. For example,
it strongly recommends alternating the order of parental
meetings or interviews at each session to avoid the sug-
gestion of bias.

Although a strict set of procedures is recom-
mended, the UCCES does not constrain the type or
number of assessment instruments administered to
children or parents beyond recommending that the
standard interview forms should be completed. For
example, the use of various objective and projective
tests that might inform one’s understanding of the
closeness of the children to each parent is encouraged.
When the children are interviewed alone, the UCCES
manual specifically recommends administration of the
Kinetic Family Drawing test, a projective device
scored by measuring the distance between the persons
in the drawing.

In addition to the interviews, the UCCES recom-
mends making behavioral observations of parent-child
interactions with each parent. The manual does not
indicate the types of behaviors or interactions that the
examiner should track nor does it provide a specific
coding or rating system. Professional surveys have
suggested that examiners rarely make use of structured
rating systems, nor have any custody-specific methods
been developed. Home visits are also recommended to
verify that the home situation has been described accu-
rately by the parents (e.g., the environment is safe and
clean). Finally, the examiner also may perform “collat-
eral interviews” to gather substantiating information
from friends, neighbors, babysitters, and/or other indi-
viduals who interact with the family.

After performing the standard information gather-
ing, the examiner reviews the forms and determines a
custody recommendation based on the principle of
“goodness of fit.” The UCCES manual provides a very
general operationalization of this legal principle by
directing the examiner to consider if the parent lov-
ingly supports healthy individuation and development
of the child, encourages and is involved in the child’s
interests and academics, and has basic competencies
with regard to child care. More detailed operational-
izations of the goodness of fit standard are referenced
in the manual. Finally, a written report is prepared and
sent to the court and both attorneys. The authors rec-
ommend that the examiner make a specific recom-
mendation of custody for the family.

Psychometric Properties

No information concerning psychometric properties
is provided in the UCCES manual. This is perhaps not
surprising because the authors consider the UCCES
to be a flexible, evaluative process rather than a spe-
cific psychological instrument. Nevertheless, whether
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UCCES-based recommendations are more reliable or
valid than non-UCCES-based recommendations ulti-
mately is an empirical question. A literature search
failed to locate any publications specifically evaluat-
ing the reliability or validity of custody recommenda-
tions made using the UCCES, however.

The authors assume that examiners will use a vari-
ety of psychological tests in addition to the UCCES
forms, and they exhort clinicians to be aware of the
limitations of psychological testing and to adhere to
the Standards for Educational and Psychological
Testing when administering, scoring, and interpreting
test data. Despite this caveat, they also suggest that
examiners may use various controversial projective
tests to inform judgments concerning the child’s psy-
chological closeness to each parent. More generally,
many of the clinical instruments recommended for use
were not designed to address typical custody-related
questions, and several authorities have questioned the
relevance and utility of these tests for this purpose.

The Ultimate Issue Debate

The “ultimate issue” refers to the legal question that is
to be determined by the court in a particular case.
Mental health experts continue to debate whether it is
ethical to offer ultimate issue opinions more broadly,
as well as specifically in relation to custody cases. This
debate centers on several concerns, such as that expert
witnesses are not necessarily trained in legal issues
and, perhaps most important, that experts giving ulti-
mate issue opinions represent an attempt to usurp the
fact finder’s role as the final arbiter of case disposi-
tions. Some experts, including the authors of UCCES,
are comfortable providing such opinions. Others
believe that experts are not qualified to make such
assertions in court and that it is unethical to do so.

M. Catherine Dodson
and John F. Edens
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Forensic Assessment
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U.S. SUPREME COURT

The U.S. Supreme Court conducts appellate review
hearings of lower-court decisions, relying on written
briefs and oral arguments by counsel for the parties to
help the justices formulate opinions as to cases’ out-
comes. The number of petitions from parties seeking
to have the Supreme Court grant a hearing on their
appeal far exceeds the number of cases the justices
are able (or willing) to take on. For the very few cases
that reach the Supreme Court, there is a highly struc-
tured, formalized process waiting. Should a petitioner
succeed in obtaining a hearing, his or her attorneys
will be able to submit written briefs and participate in
oral arguments. Thereafter, the case will fall entirely
within the justices’ domain; processing of the case
will include an initial justices-only conference, the
exchange of draft opinions, and various types of
interim decisions by the justices (e.g., on the standard
of proof to which the government—if a party to the
case—should be held), leading up to a majority’s ulti-
mate decision to affirm or overturn the lower-court
ruling.

Matters before the Court sometimes involve
questions about human behavior. The need for
behavioral science knowledge provides opportuni-
ties for professional organizations to submit their
own briefs addressing relevant research areas.
Guidelines and precedents exist for how justices
may decide cases, but such parameters are often
open to disagreement and justices may even fashion
new rules. The interpersonal and cognitive aspects
of the justices’ own decision making have also been
studied. This entry examines the operations of the
U.S. Supreme Court, the criteria used by justices in
making decisions, the types of rulings issued by the
Court, and the role of precedent in Court delibera-
tions, as well as the various interfaces between it
and psychological science.
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Operations of the
Supreme Court

The U.S. Supreme Court does not conduct “trials” in the
sense of evidence presentation, cross-examination of
witnesses, and original fact-finding. Rather, it conducts
appellate reviews (i.e., hearings) of cases from lower
appellate courts, such as a federal Circuit Court of
Appeals or a state High Court. The one exception to the
U.S. Supreme Court’s role as an appellate venue, which
is very rare, is when the Court takes a case under origi-
nal jurisdiction, as when there is a dispute between two
states. In its typical appellate role, the U.S. Supreme
Court will evaluate the soundness of the lower-court
decision being appealed, with an eye toward whether the
previous court acted properly in applying U.S. Supreme
Court precedents, interpreting provisions of the U.S.
Constitution, interpreting a statute, and so forth. Ulti-
mately, a majority of the Supreme Court must decide
whether to affirm or overturn the lower-court ruling.

An estimated 8,000 petitions for hearing are filed
annually to the U.S. Supreme Court. In such petitions,
the losing side at the previous level (petitioner)
requests a full review and hearing at the Supreme
Court, based on the contention that the previous
court’s ruling contained reversible procedural error
and that the case raises highly important statutory or
constitutional issues. In only about 80 cases per year
(based on recent years’ practice) does the Court grant
certiorari (cert. for short), meaning that it agrees to
hear the appeal. For cert. to be granted, at least four of
the nine justices must vote to do so.

A case before the nine U.S. Supreme Court justices
is highly structured. With the exception of extremely
high-profile cases, to which more time may be devoted,
a typical Supreme Court oral argument lasts for exactly
1 hour, with 30 minutes granted to counsel from each
of the two sides. The justices can (and often do) inter-
rupt attorney arguments to pose questions, with the
time consumed by the justices counting as part of the
arguing side’s 30 minutes. Written briefs submitted in
advance by each side, as well as amicus curiae (“friend
of the Court”) briefs submitted by outside parties, form
the basis for the oral questioning. For an outside party
to submit an amicus brief, consent must be obtained
from the focal parties in the case or from the Court.
Greg Stohr (2004) details how the University of
Michigan, in preparing to defend its affirmative action
admissions policies, actively sought supportive amicus
briefs from groups including corporations and retired

military leaders to buttress its argument for the impor-
tance of diversity in society.

On the next available Friday after oral argu-
ments, a justices-only conference takes place, at
which a straw vote is held to see how many justices
are leaning toward voting for each side. The most
senior justice in the (tentative) majority—with the
Chief Justice treated as being first in seniority,
regardless of length of service on the Court—has
the choice of to whom to assign the writing of the
(apparent) majority opinion. Other justices can
draft concurrences or dissents, depending on
their judgment of the case. Draft opinions are
exchanged among the justices’ chambers, some-
times for months, with a justice who was originally
planning to vote for one side sometimes being won
over to the other side; such shifting coalitions may,
of course, necessitate a reorganization of the writ-
ing of majority and minority opinions. Justices
vary in the amount and nature of the work they del-
egate to their law clerks; the latter tend to have
graduated from elite law schools and clerked pre-
viously for an appellate judge at a lower level.

Role of the Solicitor General

According to Lincoln Caplan (1987), “the Solicitor
General’s principal task is to represent the Executive
Branch of the [federal] government in the Supreme
Court” (p. 3). In some cases, the U.S. government is
one of the two focal parties to the dispute, whereas in
others it is not. Overall, however, so influential does
Caplan consider the Solicitor General (SG) to be that
the former’s book on the history of the SG’s position
is titled The Tenth Justice. Two ways in which the
SG’s office has an impact on procedural aspects of
Supreme Court cases are (1) its high success rate with
cert. petitions relative to others who file and (2) its
opportunity to participate in the oral arguments of
some cases as a third party with its own block of
time, when the U.S. government is not one of the
focal parties. In the University of Michigan affirma-
tive action cases mentioned above, for example, the
SG was given 10 minutes each in the undergraduate
and law school cases. Caplan suggests that, for much
of its history, the SG’s office has enjoyed a reputation
for thorough, impartial legal analysis in its briefs,
thus possibly accounting for its influence with the
justices.
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Decision-Making Criteria

Just as jurors in a criminal or civil case use standards of
proof in deciding how to vote in a trial (e.g., “guilt
beyond a reasonable doubt,” “preponderance of the evi-
dence,” “clear and convincing evidence”), federal
judges—including those on the U.S. Supreme Court—
have a number of guidelines and frameworks for decid-
ing the cases they hear. At a general level, the Supreme
Court’s role is to interpret the U.S. Constitution and
federal statutes. In addition, the Court can establish new
rules for deciding future cases. Among the many types
of cases the U.S. Supreme Court decides, those involv-
ing the Due Process and Equal Protection Clauses of
the Fourteenth Amendment to the U.S. Constitution
often are among the most high-profile ones. Further-
more, these types of cases illustrate one of the frame-
works used by the justices in deciding how they
will vote.

As a starting point, a state may pass a law restrict-
ing some type of behavior, such as certain forms of
sexual conduct or the circumstances under which a
woman can obtain an abortion. The initial inquiry
would probably ask whether the statute threatened a
“fundamental right” or imposed burdens on a “suspect
class” (e.g., groups that have historically been sub-
jected to discrimination). If the answer to this inquiry
is “no,” the statute’s constitutionality is then evaluated
by the Supreme Court justices (or federal judges on a
lower court) according to what is known as the “ratio-
nal basis” or “rational relations” test, which is consid-
ered a relatively easy standard for the government to
meet in defending the law. Harry Krause and David
Meyer (2003) note that “ordinarily, the Equal
Protection Clause requires only that the lines drawn
by the government be rationally related to the object
of the legislation” (p. 25).

If, however, the Court determines that one or both of
the aforementioned triggering conditions—intrusion on
a fundamental right or against a suspect class—is met,
the government will then be held to the more difficult
“strict scrutiny” standard regarding its statute. This
standard “presumes that the challenged action is uncon-
stitutional, unless government can rebut . . . by proving
that the intrusion on the fundamental right is necessary,
or ‘narrowly tailored,’ to the advancement of a ‘com-
pelling’ state interest” (Krause & Meyer, 2003, p. 23).
A saying has developed reflecting many observers’
impression of the government’s difficulty in prevailing
under strict scrutiny; the standard is said to be “strict in
theory, fatal in fact.” Regarding Supreme Court jus-
tices’ ability to devise new standards, the former justice

Sandra Day O’Connor’s test of whether abortion-
related restrictions impose an “undue burden” on
women’s access to the procedure is one of the most
prominent examples in recent years.

A somewhat different, more linguistically related
issue concerns statutory interpretation. Justice Stephen
Breyer discusses some of the complexities of this seem-
ingly obscure area in his 2005 book Active Liberty. The
following is one example of such interpretive princi-
ples, in which Breyer draws on several different legal
sources:

A canon of statutory interpretation, ejusdem generis,
says that, if “general words follow specific words in
a statutory enumeration,” courts should construe the
“general words” as “embrac[ing] only objects simi-
lar in nature to those objects enumerated by the pre-
ceding specific words.” (p. 92)

Such “canons of construction” are often discussed
in law review articles.

Types of Rulings

Many of the U.S. Supreme Court’s best-known rulings
are those that appear to bring final resolution to a mat-
ter. For example, once the Court’s final decision in
United States v. Virginia (1996) was announced,
observers knew instantly that the Virginia Military
Institute could no longer exclude female students.
Other cases, at the time they are decided, appear to pro-
vide finality to an issue, only to have it reemerge years
later in a new line of cases. One recent example is how
the Court shifted its stance on a constitutional right to
privacy of sexual intimacy from Bowers v. Hardwick
(1986) to Lawrence v. Texas (2003). What these cases
all have in common, however, is that the U.S. Supreme
Court rulings brought closure to the parties at hand,
with no need for further hearings.

Not all cases at the High Court are like that. In some,
the justices remand the case back down to a lower court
for reevaluation in light of some new standard or ruling.
A new round (or set of rounds) of hearings and deter-
minations thus takes place in a lower court, far away
from the spotlight of the U.S. Supreme Court, to which
the case ultimately may or may not return. In Schlup v.
Delo (1995), for example, the U.S. Supreme Court had
to decide if the state prisoner Schlup’s habeas corpus
claim of new exculpatory evidence should be evalu-
ated by a lower court under the standard of “clear and
convincing” evidence (harder for Schlup to prove) or,
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simply, greater likelihood than not (easier for Schlup to
prove) that the new evidence would be able to sway a
“reasonable juror.”

In other cases, the U.S. Supreme Court’s role is to
decide if a lawsuit can go forward at the trial level (e.g.,
in a U.S. District Court). Subsumed under this larger
issue are more specific questions, such as whether the
parties bringing suit have legal standing to do so and
whether an issue is one that can be properly deliberated
and decided in the judicial arena, as opposed to legisla-
tive or other nonjudicial venues (if so, the issue is said to
be “justiciable”). The landmark legislative redistricting
case of Baker v. Carr (1962) is illustrative of such cases.

Overturning of Precedents

Many justices and commentators advocate adherence
to precedents or stare decisis. However, as alluded to
above, the Supreme Court occasionally reverses one of
its major decisions. Lawrence Wrightsman (2006,
p. 232), drawing on the 1992 case of Planned
Parenthood of Southeastern Pennsylvania v. Casey,
summarizes four factors justices may consider when
deciding whether to overturn precedent:

• The workability of the [existing] rule
• The extent to which the public has relied on the rule
• Relevant changes in legal doctrine
• Changes in the facts or perceptions of the facts

Interface of Psychological Science
and the Supreme Court

The U.S. Supreme Court is relevant in at least two sig-
nificant ways to the study of psychology and law. First,
research on human behavioral processes may be rele-
vant to deciding a case. Second, a substantial body of
empirical studies on psychological and other factors
appearing to play a role in Supreme Court justices’
decisions is rapidly accumulating.

RReecceenntt  CCaasseess  IInnvvoollvviinngg
SSttuuddiieess  ooff  HHuummaann  BBeehhaavviioorr

Cases being debated in the U.S. Supreme Court
may involve issues of human behavior. For example,
in deciding whether a governmental practice is, “cruel
and unusual” or demonstrative of a “compelling” state
interest, some justices on the Court may wish to con-
sult evidence from the social sciences. Accordingly,
professional organizations may submit amicus briefs

attempting to guide the Court on matters of human
behavior. A systematic listing of amicus briefs filed by
the American Psychological Association is available
on its Web site (listed at the end of this entry).
Historically, probably the best known citation of
social science research in a U.S. Supreme Court opin-
ion is that in Brown v. Board of Education (1954, foot-
note 11). A sampling of contemporary Supreme Court
cases raising behavioral science issues are summa-
rized as follows, for illustrative purposes:

In Roper v. Simmons (2005), the Court had to decide
whether it was constitutional to impose the death
penalty on individuals who committed their crimes
while younger than 18. The case, therefore, raised ques-
tions of adolescents’ cognitive and emotional maturity.
In disallowing such executions, the majority opinion
cited research from developmental psychology, noting,
among other findings, that compared with older indi-
viduals, adolescents are more “impetuous” or impul-
sive. They are also more susceptible to peer pressure
and would likely be less able to get themselves out of
situations where violence could take place.

Gratz v. Bollinger (2003) and Grutter v. Bollinger
(2003), companion cases on whether the University of
Michigan’s admissions policies for its undergraduate
and law school programs, respectively, could constitu-
tionally use race as a factor, hinged in part on the
University’s claim that attending an institution with a
diverse student body tended to confer academic and
social benefits on majority and minority students. Such
a finding would appear to strengthen the argument for
a university having a compelling state interest in pro-
viding a diverse student body and, potentially, for par-
ticular methods used to achieve this objective. Indeed,
Justice O’Connor’s majority opinion in Grutter noted
that “the Law School’s claim of a compelling interest is
further bolstered by its amici, who point to the educa-
tional benefits that flow from student body diversity.”

Supreme Court justices vary widely in their recep-
tivity to psychological and other social scientific evi-
dence. In some of the above cases, such evidence
appears to have played a substantial role in the Court’s
decision making (or, at least, was cited in the majority
opinion). In contrast, other justices appear to take a
much more negative view. Wrightsman (2006) quotes
Justice Antonin Scalia as alluding to “those of us who
have made a career of reading the disciples of Black-
stone rather than of Freud” (p. 103). Wrightsman also
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adds that “this was not the only time that Justice Scalia
has gratuitously attacked psychology.”

Related to the introduction of scientific information
into court cases, another important role of the U.S.
Supreme Court has been to interpret the Federal Rules
of Evidence as far as standards for the admissibility of
scientific evidence (social, as well as physical, science)
and technical knowledge into federal trials. Leading
cases in this area from recent years include Kumho Tire
Company v. Carmichael (1999) and Daubert v. Merrell
Dow Pharmaceuticals (1993).

RReesseeaarrcchh  oonn  tthhee  PPssyycchhoollooggyy  ooff
SSuupprreemmee  CCoouurrtt  DDeecciissiioonn  MMaakkiinngg

The cognitive and interpersonal processes that go
into the justices’ own decision making have been active
research topics in their own right. As summarized by
Wrightsman (2006), areas of inquiry include pressures
toward group conformity (that there appear to be more
unanimous decisions, and fewer 8:1 decisions, than
would be expected, suggests that such pressures are
operative); whether the justices’ ultimate votes can be
predicted from an analysis of their questioning during
oral arguments; and content analysis of justices’ written
opinions to assess the cognitive complexity exhibited in
the opinions and see if situational factors (e.g., being in
the majority or dissent) affect levels of complexity. One
of the major scholarly projects on Supreme Court deci-
sion making in recent years, Washington University’s
Supreme Court Forecasting Project, has an extensive
database online. Guiding such empirical studies are
conceptual models known as the legal model, the atti-
tudinal model, and the rational choice model.

Alan Reifman

See also Amicus Curiae Briefs
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VALIDITY INDICATOR

PROFILE (VIP)
The validity indicator profile (VIP) is a measure of
response validity that is intended to be administered
concurrently within a battery of cognitive tests in a
forensic assessment. The VIP has two subtests (verbal
and nonverbal), containing 178 items in all. Curve
analysis of test responses classifies performance as
valid or invalid. Invalid performances are subclassi-
fied as inconsistent, irrelevant, or suppression (obvi-
ous malingering). The VIP has been validated in
several adult samples.

Forensic psychological testing often involves
assessment of cognitive functioning. Given the inher-
ent advantages of appearing impaired in many forensic
forums (e.g., litigated claims of injury, competency to
stand trial), it is important to provide a formal assess-
ment of the validity of test performance. Forensic
assessments that conclude that cognitive impairment
exists are below the standard of practice if they do not
include overt assessment of the validity of presenta-
tions in interviews or on psychological tests. A large
variety of response validity instruments exist. Most
response validity instruments depend on assessment of
memory performance. The VIP directly assesses
problem-solving ability and vocabulary.

Performance on the VIP is categorized as valid or
invalid. Valid performances, referred to as compliant,
reflect an intention to perform well and reveal sustained
effort throughout the test. Invalid performances are
classified as inconsistent, irrelevant, or suppressed.

Inconsistent performances reveal evidence of intention
to respond correctly but reflect inconsistent effort.
Irrelevant performances result from random responding
throughout the test. Performances classified as sup-
pressed demonstrate that the individual intended to
respond incorrectly on the test and exerted sustained
effort to respond incorrectly.

These classifications reflect a model of test validity
in which validity is evaluated by a cross-classification
of “intent” (intends to respond correctly or does not
intend to respond correctly) and “effort” (low to high).
Although most “malingering tests” in use are referred
to as “effort” tests and employ a dichotomous classi-
fication process that generally is construed to mean
“malingering” or “not malingering,” the VIP employs
a fourfold classification scheme to capture elements
of these two constructs. Construct validation of this
scheme demonstrates that compliant and inconsistent
performances could be distinguished on the basis of
effort, that inconsistent and irrelevant performances
could be distinguished on the basis of intent, and that
compliant and suppressed performances could be dis-
tinguished on the basis of intent.

The categorizations are accomplished by perfor-
mance curve analysis. The performance curves are a
summary of response accuracy plotted against item
difficulty. The VIP has two subtests, nonverbal and
verbal. The nonverbal subtest includes 100 picture-
matrix problems, and the verbal subtest includes
78 word-definition problems. The items within each
subtest span a hierarchy of difficulty, from very easy
to very difficult. The items are presented in a random-
ized order of difficulty. The test is typically completed
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by paper and pencil, but the publisher also provides a
means for computer testing.

The test takers must complete all the items, each of
which has two answer choices. Once the test is com-
pleted, the answers are scored (0 or 1), and they are
reordered by item difficulty. Spans of 10 scores are
averaged, using running means, to yield performance
curves comprising 91 (nonverbal) or 69 (verbal)
points. For example, Items 1 to 10 yield the first run-
ning mean, and Items 2 to 11 yield the second running
mean. In a VIP performance curve, the x value of the
performance curve is item difficulty, and the y value is
mean performance accuracy (running mean value).

When a line is plotted through the running means,
the resulting performance curve yields distinctive
features that are used to categorize performance. The
first general feature is the slope of the performance
curve. The curves that have a downward slope from
easy to difficult reveal intent to respond correctly.
The flat curves reflect irrelevant responding, and the
upward sloping curves reflect intent to respond
incorrectly. The extent to which these slopes are sus-
tained provide information about application of
effort. The first running mean is also an indicator of
intent, as that point of the curve reflects performance
on the 10 easiest items. These items are easily
answered by young children. The test includes items
that are not easily answered by most individuals so
that a transition from effortful performance to guess-
ing can be observed. The fluctuations in the expected
progression of the performance curve from consis-
tent correct responding to guessing, given the ability
level of the individual, and identify instances of
inconsistent responding. That is, these fluctuations
are meaningful irrespective of the inherent capacity
of the individual to respond correctly.

For classifications of compliant, inconsistent, and
suppressed, it is possible to estimate the intellectual
capacity of the individual. The characteristics of the
performance curve and the number of items correctly
responded to have been correlated with performances
on other intellectual measures. It is noteworthy that
these features are applicable when individuals inten-
tionally choose incorrect answers and are classified as
suppressed.

Validation studies have been reported in four pub-
lished papers and the test manual. Validation and cross-
validation samples have included large numbers of
normal adults, neuropsychology examinees, criminal
defendants, and persons with serious mental illness.

The reported classificatory accuracy of the nonverbal
subtest is 66% sensitivity and 90% specificity. The
verbal subtest demonstrates 59% sensitivity and 94%
specificity.

Richard I. Frederick

See also Competency to Stand Trial; Detection of
Deception: Use of Evidence in; Detection of Deception
in Adults; Forensic Assessment; Malingering; Personal
Injury and Emotional Distress; Test of Memory
Malingering (TOMM)
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VERBAL OVERSHADOWING AND

EYEWITNESS IDENTIFICATION

Verbal overshadowing (VO) refers to situations in
which describing a nonverbal experience, such as the
appearance of a face, impairs subsequent recognition.
In the original demonstration of VO, participants
viewed a video of a robbery with a salient perpetrator
and were later asked to recognize the perpetrator in a
photographic lineup, including seven similar distrac-
tors. After viewing the video, half the participants
spent 5 minutes writing a description of the robber,
while the other half performed an unrelated control
task. Remarkably, participants who verbalized the
face were significantly less likely to correctly identify
the target face among others in the lineup.

Since its original demonstration, considerable
research has explored the generality and boundary
conditions of VO. VO has been found to generalize to
a large variety of other visual experiences, including
colors, abstract figures, photographs of mushrooms,
and maps, as well as other sensory modalities, includ-
ing audition (e.g., music and voices) and taste (wines).
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In contrast, it is not observed for more verbalizable
experiences such as the contents of spoken statements.
The boundary conditions associated with VO involve
both situation and individual difference variables. An
important individual difference variable is expertise,
with verbalization impairing performance when per-
ceptual expertise is high (e.g., when individuals have
been perceptually trained with a stimulus) and verbal
expertise is low (e.g., among individuals with high
verbal ability or those trained to describe a stimulus).

A variety of situation variables have been found to
mediate VO during the encoding, postencoding, and
retrieval phases. With respect to encoding, verbaliza-
tion is observed with faces of persons from one’s own
race but not with faces of those of other races (demon-
strating a role of perceptual expertise). With respect to
postencoding, extensive verbalization produces
greater VO than more modest descriptions. With
respect to retrieval, VO is more likely to be observed
when the distractors are highly similar than when they
are dissimilar (and thus more verbally distinguish-
able). VO is more likely to be observed for faces pre-
sented upright than inverted faces (suggesting a role
of holistic processing). Despite the prevalence of VO
across many domains, a number of researchers have
failed to replicate the phenomenon. However, a meta-
analysis including 29 studies and 2,018 participants
found a statistically significant overall effect, indicat-
ing that participants who verbalized a target were 1.27
times more likely than nonverbalizers to misidentify
the target. Furthermore, this meta-analysis also
revealed that verbalization effects are more likely to
be observed when (a) the verbalization instructions
induce detailed and elaborate descriptions and
(b) there is a minimal time delay between the verbal-
ization and the recognition test.

Currently, it is not entirely clear why VO occurs,
and there are three competing accounts proposed to
explain the phenomenon. The content account asserts
that it is the precise contents of what is said during
verbalization that interferes with memory. In other
words, people create verbalizations that do not quite
match up with the original visual memory, thus inter-
fering with future recognition. The content account
fits well with the effect of expertise on VO (see above)
and helps explain why extensive verbalizations
(which tend to include more inaccuracies) are more
disruptive, but it fails to account for why many studies
have failed to show a connection between the quality
of verbal descriptions and recognition accuracy. It

also has trouble accounting for why describing one
face can interfere with the recognition of a different
face. According to the criterion shift account, verbal-
ization biases participants toward the target-“not-
present” option, leading to reduced recognition accu-
racy when the target is present. Although this account
potentially explains VO results in studies with “not-
present” options, it fails to account for the many times
in which VO has been observed in the absence of a
not-present option. Finally, according to the process
shift account, verbalization changes the individual’s
processing orientation from a more holistic strategy to
a more local one. If, as is often the case, faces are ini-
tially encoded holistically, the verbally induced feat-
ural processing strategy may lead to recognition
processes that are incommensurate with the manner in
which the face was originally encoded. A particular
strength of the processing account is that it does not
require a link between verbalization quality and
recognition accuracy, which as stated above, is often
not demonstrated. Although at present there is some
controversy regarding the relative merits of the con-
tent, criterion, and processing shift accounts of VO, it
seem likely that all three accounts have merit. Further
research is needed to determine when each one is
most likely to apply.

In summary, a large amount of research has shown
VO to be a pervasive effect across many types of visual
memory and other areas of perception. A recent meta-
analysis has shown VO to be a relatively small, but
reliable effect on memory. Furthermore, characteristics
of the verbalizer, the particulars of the description task,
and what occurs between viewing the original stimulus
and retrieval of this stimulus appear to play a role in
the strength of the VO effect. Although the exact
cause(s) of VO remain unclear, that the effect occurs
and that it can significantly effect eyewitness memory
is beyond dispute. From a practical perspective, the
modest size of VO effects combined with its tendency
to dissipate over time suggests that investigators
should not avoid soliciting verbal descriptions from
witnesses. However, investigators may want to avoid
asking participants to make identifications immedi-
ately after providing extensive verbal descriptions of a
perpetrator’s face or voice.

Jason M. Chin and
Jonathan W. Schooler

See also Eyewitness Memory; Reconstructive Memory
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VICTIM IMPACT STATEMENTS

Most states allow victims and/or victims’ survivors to
speak during the sentencing phase of trials as to the
pain they have suffered as a result of the crime. Such
proclamations, called “victim impact statements,” are
extremely controversial. Some legal experts posit that
victims and/or victims’ survivors have the right to speak
publicly about the harm they have endured; other legal
experts suggest that such statements encourage the trier
of fact to base sentencing decisions on emotion, as
opposed to fact. The presence of victim impact state-
ments in capital trials has caused considerable debate,
as social scientific research has suggested that juror,
defendant, and victim characteristics play a significant
role in how such declarations are perceived and, conse-
quently, in juror decision-making processes in death
penalty cases. The U.S. Supreme Court has ruled that
victim impact statements are constitutional; however,
social scientists have issued certain recommendations
as to how the prejudicial nature of such statements can
be minimized.

Victim impact statements outline the harm they have
suffered as a result of the defendant’s actions. Since the
enactment of the Victim and Witness Protection Act
(1982), most states allow the trier of fact (i.e., judge or
jury) to take such statements into consideration when
determining the sentence of the defendant. Victim
impact statements may detail the following: (a) the
physical, psychological, and financial impact that the
crime has had on the lives of the victim and/or the vic-
tim’s survivors; (b) the victim or victim’s survivor’s
opinions about the crime and/or defendant; and (c) in
murder cases, information about the personal character-
istics of the deceased. In most states, victim impact
statements cannot characterize the defendant in nega-
tive terms, nor can victim impact statements describe
the type of punishment the victim or victim’s survivors
feel is appropriate for the defendant.

The presence of victim impact statements in the sen-
tencing phase of trials is an extraordinarily controver-
sial issue. The primary debate stems from the fact that
victim impact statements are not evidence; rather, they
simply serve as a context through which the jury should
interpret the impact of the crime. Some legal experts
have argued in favor of the admissibility of victim
impact statements, suggesting that they give victims
and victim’s survivors a voice in court proceedings,
allow for psychological healing and closure, promote
sentences that are more reflective of the suffering
endured, humanize the person who has been harmed,
encourage other victims to come forward, and enhance
the perception of procedural justice. Other legal experts
have argued against the admissibility of such state-
ments, positing that they foster inconsistencies in sen-
tencing procedures, expose judicial proceedings to
undue public pressure, and encourage jurors to base
decisions on issues that are irrelevant to the facts at
hand (i.e., emotion).

In no type of case are victim impact statements
more debated than in capital (i.e., death penalty) trials.
Two Supreme Court rulings are pivotal in discussing
the impact that victim impact statements are allowed to
have in death penalty cases. In Booth v. Maryland
(1987), the Court concluded that the victim impact
statements created a “constitutionally unacceptable
risk” and violated the Eighth Amendment’s prohibition
against cruel and unusual punishment. The Court ruled
that in a death penalty case, the jury’s decision must be
based on the characteristics of the defendant and/or
crime and not on the impact of the crime on the vic-
tim’s survivors. The Court posited that allowing victim
impact statements to influence the jury’s decision
could lead it to base the sentence on juror sentiment, as
opposed to the facts presented in court.

In Payne v. Tennessee (1991), the Court reversed its
earlier decision and changed the role that victim impact
statements were allowed to play in capital trials. Payne
v. Tennessee held that the Eighth Amendment erects no
prohibition against the admission of victim impact state-
ments relating to both a victim’s personal characteristics
and the emotional impact that the crime has had on the
victim’s survivors. In summary, the Court ruled that
such evidence is admissible during the sentencing phase
of capital trials if the state legislature chooses to permit
it. Finally, the Court concluded that victim impact state-
ments jeopardize capital defendants’ right to due
process only if such declarations are “so unduly prejudi-
cial that it renders the trial fundamentally unfair.”
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Social scientific research has suggested that the
presence of victim impact statements affects the way in
which jurors perceive the victim, the victim’s survivors,
and the defendant. Previous findings have also con-
cluded that such declarations affect jurors’ decision-
making processes in capital trials. For example, earlier
studies have found that jurors exposed to victim impact
statements are more likely to think favorably of the vic-
tim and the victim’s survivors than jurors who are not
exposed to such declarations. Previous research has
also suggested that the aforementioned attitudes trans-
late into behavior: Capital defendants are more likely to
receive the death sentence when victim impact state-
ments are present than when they are absent.

Psycholegal data have also suggested that victim
characteristics appear to affect the way victim impact
statements are weighed. Specifically, victims with
greater social standing in a community may both be
more valued by the victim’s survivors and have sur-
vivors who are more educated and, consequently, per-
suasive and eloquent. Consequently, the victimization
of a person of higher social status may have more
effect on a jury and ultimately influence the extent to
which defendants are perceived as blameworthy.

Certain juror characteristics also appear to affect the
way victim impact statements are perceived. For
example, one study found that death-qualification sta-
tus (i.e., a jurors’ eligibility to hear a capital case based
on their attitudes toward the death penalty) enhances
jurors’ susceptibility to victim impact statements.
Specifically, when victim impact statements were pre-
sented, death-qualified jurors (i.e., jurors who are eli-
gible to hear a capital case) were more likely to think
favorably of both the victim and the victim’s survivors.

Because of the prejudicial nature of victim impact
statements, social scientists have issued several recom-
mendations. First, psycholegal researchers have sug-
gested that victim impact statements be limited in
scope, particularly when describing the victim in ways
that emphasize his or her high social status. Second,
social scientists have recommended that restrictions be
placed on the number of victims’ survivors allowed to
testify in court, so as to reduce the cumulative effect
that such testimony has on the jury. Third, psycholegal
researchers have advocated that the jury be prohibited
from hearing descriptions of the defendant in dehuman-
izing terms (e.g., “animal,” “monster”). Fourth, social
scientists recommend that juries be given more guid-
ance about the purpose of victim impact statements
when they are admitted. Finally, some psycholegal

researchers suggest countering the effect of victim
impact statements with execution impact statements.
Such declarations involve informing the jury of the
impact that the execution of the defendant would have
on his or her survivors and serve to “level the playing
field” between victims (who tend to be hyperindividu-
alized) and defendants (who tend to be deindividual-
ized). Although not constitutionally mandated, several
states (e.g., Oregon, California) have approved the
inclusion of such testimony in capital trials.

Brooke Butler

See also Death Penalty; Death Qualification of Juries;
U.S. Supreme Court
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VICTIMIZATION

Victimization can be defined as the act or process of
someone being injured or damaged by another person.
The resulting damage may be physical (e.g., bruises, bro-
ken bones) or psychological (e.g., posttraumatic stress
disorder [PTSD], depression). Victimization is a frequent
event that occurs within an interpersonal context, often
involving an abuse of power, such as a parent who abuses
a child; an adult child who abuses a frail, elderly parent;
or a teacher who sexually abuses a student. Although
past research on victimization has tended to be compart-
mentalized, a more integrative approach is needed not
only because of the frequent comorbidity among the dif-
ferent types of victimization, but also because of the
shared psychological issues. The shared core psycholog-
ical issues extending across types of victimization
include damage to interpersonal relationships and self.
Although victimization may often involve traumatic
experiences, trauma may not involve victimization. For
example, stepping off a curb and falling and breaking an
ankle might be a traumatic event; however, such an event
does not define an experience of victimization because it
is not an interpersonal event.

To understand victimization, several core themes
need to be acknowledged. Contrary to a layperson’s
perspective, victimization is not a rare event that occurs
only in a stranger-on-stranger context. On the contrary,
victimization is an extraordinarily frequent event that
most often occurs in, and adheres to, the ordinary roles
of human life. Although stereotyped conceptions of
victimization do occur (e.g., a woman raped by a
stranger walking down a street at night) and are damag-
ing and need to be addressed, these types of victimiza-
tion are not the norm outside the context of a war.
Rather, the most significant sources of victimization are
those that arise out of our ordinary day-to-day roles,
such as those of spouse, parent, child, and friend. Thus,
victimization must be understood as an inherent part of
human relationships.

Unfortunately, research and writing about victimiza-
tion is often compartmentalized or balkanized. For

example, researchers who study child sexual abuse fre-
quently do not consider the co-occurrence of other
forms of victimization, such as physical abuse.
Similarly, researchers who study physical abuse may
fail to acknowledge the effects of witnessing domestic
violence. This has lead to a failure to appreciate the total
context of the victimization. Furthermore, such balka-
nization has led to the failure of researchers to create
conceptual models that are organized around general
concepts of victimization. Instead, most research and
most models of victimization are limited to a particular
context. As the field has matured, there is growing
recognition that such balkanization can lead to failures
to recognize the similarities in these experiences. In par-
ticular, such balkanization has prevented researchers
from recognizing the common core of the victimization
experience: the need to focus on the interpersonal nature
and consequence of victimization.

This entry does not discuss victimization that is
related to social and political processes such as war.
Although war and genocide are grim fields from
which victimization springs, such events are beyond
the scope of this entry and require their own level of
analysis and consideration. Likewise, victimization
that is the result of living in a socially disintegrated or
impoverished state (e.g., dangerous neighborhoods or
extreme poverty), while profoundly damaging to
human beings, is not discussed here.

This entry focuses on phenomena that occur in the
context of human relationships, particularly those rela-
tionships that are defined as the ordinary relationships
in which people are involved. The experiences of vic-
timization are defined not simply by who did it and
what was done but, instead, by what core psychological
process is involved. Such an integrative approach is a
useful developmental stage in understanding the phe-
nomena of victimization for a number of reasons. First,
more and more researchers are finding that unique, iso-
lated victimization may be rare and that, instead, multi-
ple victimizations of the same person, occurring across
time and context, are more typical. In short, there is an
enormous amount of overlap among victimized popula-
tions in their exposure to what had been seen as
distinct and unique victimization situations. As
researchers have identified this process, what has come
to be understood as a variation of the Matthew Principle
is true—“He who has, receiveth; he who has not,
receiveth not.” That is, victimization has a far higher
likelihood of occurring among certain groups and cer-
tain people, particularly those previously victimized.

834———Victimization

V-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 834



An abused child may be bullied at school and, as an
adult, be a victim of domestic violence. Furthermore,
the effect of these different victimizations may be more
than simply the sum of the individual types.

Finally, the need for an integrative approach is par-
ticularly demonstrated by the shared interpersonal
nature of the victimization phenomena. If the key facet
of the victimization experience that defines it is the
interpersonal nature of the victimization, then there is
quite likely to be a shared psychological expression of
exposure to victimization across types of victimization.
An integrative approach allows for the examination of
this common core of psychological features attendant
to this definition of victimization.

Effects of Victimization

The early research on the consequences of victimiza-
tion detailed the many psychological consequences of
exposure to victimization. Typically, researchers would
identify populations previously victimized and com-
pare this population with a nonvictimized population
on standardized measures, primarily of psychological
disturbance. This research has demonstrated that vic-
timization exposure is a pathogen. In addition to the
possible physical effects associated with victimization,
there may be psychological symptoms across a range of
domains, such as dissociation, depression, anxiety, and
interpersonal difficulties. Additionally, specific forms
may have more specific outcomes. For example, child
sexual abuse may be linked to sexual difficulties. Not
only is there a wide range of possible symptoms asso-
ciated with victimization, but there also is a wide range
of severity of response to victimization. With the matu-
ration of the field, particularly with the leadership pro-
vided by researchers such as David Finkelhor,
emphasis has shifted from specific psychological
symptoms and the recognition of PTSD to core psycho-
logical issues or processes that are affected by victim-
ization. These core psychological issues include
damage to interpersonal relationships and self.

One of the accomplishments of the several decades
of research into the consequences of exposure to vio-
lence and victimization is the recognition that PTSD
is often a specific consequence of victimization. This
recognition has brought considerable attention to the
role of trauma in the lives of human beings and an
awareness that exposure to trauma, particularly chronic,
repetitive trauma, creates a unique kind of psychologi-
cal response that does not fit the typical understanding

of PTSD and, instead, requires an understanding of not
only trauma and its response but also trauma and the
task of adjusting to chronic exposure to trauma. This has
led researchers to identify different types of PTSD,
described as complex PTSD, to distinguish it from the
diagnosis of PTSD as given in the Diagnostic and
Statistical Manual (fourth edition; DSM-IV).

Likewise, in the lives of children, there is a greater
recognition that the responses of children to chronic,
repetitive stressful events cannot be subsumed under
the diagnosis of PTSD, which was developed primar-
ily in the crucible of wartime experiences of soldiers.
Thus, in the current scientific community, there is an
appreciation that the unique adjustment capacities and
responses of children and adolescents require some
new types of diagnostic nomenclature. In particular,
the notion of a developmental trauma disorder has
been brought into the scientific community by several
people and is being considered for inclusion in subse-
quent editions of the DSM. The finding that should be
emphasized, however, is that trauma exposure is a
unique and particular pathogen that occasions a range
of responses in humans. In part, these outcomes can
be captured by the diagnosis of PTSD; however, the
range of responses needs a more articulated and spe-
cific set of diagnostic categories to be able to delineate
the variety of responses and syndromes observed in
children, adolescents, and adults.

The fact that victimization typically occurs within
the context of an interpersonal relationship has pro-
found consequences for understanding the conse-
quences of victimization. Such victimization elicits
unique interpersonal, emotional, and developmental
issues. Humans form their working models of the world
in the context of relationships. It is how we come to
understand what we may expect from other people and
how we learn to interact with others. Thus, the conse-
quences of victimization, particularly victimization that
occurs in the context of central human relationships, are
far reaching and may affect later relationships.

As originally proposed by John Bowlby, our core
attachment figures are the lens through which we
develop our understanding of the world. The theory of
the world we form in these relationships, thus,
becomes the template against which we judge subse-
quent experiences and by which we shape our own
actions in the world. When these models are damaged
or distorted by victimization, the primary consequence
is that all subsequent interactions are affected by the
accommodations that the victim has to make to the
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experience of victimization. For example, as a result of
abuse by a parent, a child believes that all relationships
are potentially hurtful. The child then enters into all
subsequent relationships with a sense of mistrust and
an expectation that rejection and harm will soon fol-
low. The microenvironment that the child has created,
in turn, may lead to these expectations being fulfilled.

Thus, at the heart of the victimization experience is
the damage done to the victim’s sense of trust and his
or her ability to create a safe, attached relationship.
The betrayal of victimization is considered to be one
of the most difficult processes for humans to incorpo-
rate into their expectation of the world as being a
benign or benevolent place. Particularly, when victim-
ization is repetitive and ongoing, there is no opportu-
nity for the development of a secure base in any
attached relationship.

This damage to the attachment’s schema occurs
along with changes in other cognitive schemas. The
way in which the world is experienced and interpreted
is transformed by victimization exposure. Cognitive
schemas, particularly with the perception of relation-
ships, are transformed in negative ways. Roland
Summit was among the first to explain these changes
in cognitive schemas through his description of the
accommodation syndrome, wherein the experience of
victimization fixes and makes rigid subsequent inter-
pretations of reality.

The core cognitive schemas of relationship are all
profoundly influenced by the experience of victimiza-
tion. Finkelhor has summarized for a developmental
approach, in particular, how this damage is mediated
through four core conditions: (1) repetitive and ongoing
victimization occurs, (2) the victim’s core relationships
are altered, (3) victimization is added to other stressors,
and (4) victimization occurs during a critical develop-
mental stage. That is, if victimization is repetitive, if the
nature of the victim’s relationship with core attachment
relationships is damaged by the victimization, is added
on to other stressors, and occurs at a critical period,
then these serve as moderators that contribute to the
power of the victimization experience through the pow-
erful degradation of development processes.

In terms of critical developmental tasks that can be
affected by victimization, perhaps the most core cogni-
tive schema affected is that of the self. Early child devel-
opment requires the development of a sense of self. One
of the core functions of this self is the ability to manage
one’s emotions, physiological arousal, basic daily living
tasks, as well as managing and regulating affect. In par-
ticular, affect regulation is perhaps the most critical task

for all humans. The experience of victimization may
have a particularly critical influence on children’s abil-
ity to regulate their emotional responding to the world.
Victimization occurring during adulthood has the effect
of undermining acquired competencies and forcing a
kind of psychological regression. A very typical experi-
ence in adult victimization is for the victim to lose sig-
nificant psychological developmental accomplishments
and regress to previous levels of dependence. There may
be a corresponding failure to be emotionally autonomous
and self-regulating. There is considerable research that
demonstrates that these experiences, moreover, have the
power to foreclose the future accomplishment of a
developmental task by the consequence of victims being
burdened by psychological symptoms and/or accommo-
dating to the victimization by a disengagement from
the social world and a lack of confidence in their own
self-efficacy.

As described by Finkelhor and Angela Browne, the
damage to the self also may include feelings of
stigmatization and powerlessness. The person may
feel responsible and to blame for what happened. For
example, the physically abused child and battered
wife may feel deserving of the abuse. Furthermore,
given the nature of the interpersonal relationship, the
victim may feel too ashamed to report the experience.
For example, an elderly person abused by an adult
child may feel too ashamed to report the experience.
Victimization also may be accompanied by a feeling
of powerlessness. The stalking victim, for example,
may feel a loss of control over his or her life.

As was previously noted, victimization is not usu-
ally an isolated event, and this is important in under-
standing the consequences of victimization. Finkelhor
suggests that there is an additive effect when victimiza-
tion occurs in the context of other stressors. He also
notes that if victimization occurs during a critical
period of development, it can interrupt successful task
resolution of a developmental stage. Finkelhor’s model,
defining the moderating effects of damaging context, is
a useful attempt at bringing understanding of the psy-
chological processes to the specific understanding of
the victimization effects. There is now an increasing
body of literature that does confirm most of Finkelhor’s
suggestions, particularly those having to do with multi-
ple victimizations and the cumulative effect of victim-
ization co-occurring with other stressors.

In summary, victimization is a frequent event with
profound consequences on human adjustment. To have
a more nuanced psychological understanding of vic-
timization, the interpersonal context of the experience
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must be included in our theoretical and practical mod-
els of those who have been victimized.

Barry R. Burkhart and
Mary Ellen Fromuth

See also Battered Woman Syndrome; Child Abuse Potential
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Victim-Offender Mediation With Juvenile Offenders;
Victim Participation in the Criminal Justice System
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VICTIM-OFFENDER

MEDIATION WITH

JUVENILE OFFENDERS

Policymakers, social workers, and researchers have
long been reflecting on how to respond to youth crime.
In recent years, the concern that traditional approaches
stemming from retributive and rehabilitative models of
justice may no longer be viable responses to criminal
acts has increased the interest in alternative measures
and approaches originated within the restorative jus-
tice model. Central to this model is the notion that a
criminal act is an offense against a victim within the
context of a community, as opposed to a violation
against the state. Thus, a criminal act engenders a con-
flict among people and harms the victim; justice can-
not be achieved unless that conflict is solved and that
harm repaired. Based on this view, the offender along
with other individuals affected by the criminal act
(e.g., victim, community members) actively participate

in the resolution of the conflict, with the help of a fair
and impartial third party. Several measures have been
developed within the restorative model; of these mea-
sures, the oldest and most frequently adopted is
victim-offender mediation (VOM).

This entry provides a definition of VOM, describes
its goals, and outlines the key components of the VOM
process, including the role of the mediator. It then dis-
cusses the relation between VOM and the criminal
proceeding in the juvenile justice system. It also sum-
marizes evidence on the type of cases that are likely to
be mediated and the motivations behind victims’ and
offenders’ decisions to participate in VOM and
describes victims’ and offenders’ perceptions of the
VOM process. It also reviews the evidence concerning
the relation between participation in VOM and later
recidivism among juvenile offenders. Reflections on the
present and the future of VOM practice and research are
offered as conclusive remarks.

What Is VOM?

VOM is a process through which victims of crimes
meet the offender in a structured and safe environ-
ment. As a practice, VOM involves a face-to-face
meeting between the victim and the offender in the
presence of a trained mediator. The goal of VOM is to
create the opportunity for the victim and the offender
to engage in a dialogue addressing their informational
and emotional needs. The VOM process cannot begin
until the offender acknowledges his or her responsibil-
ity for the offense. Thus, VOM does not deal with
issues revolving around establishing the truth about
the occurrence of the offense but focuses on the con-
sequences of the offense.

The importance of conflict resolution distinguishes
VOM from other forms of mediation (e.g., mediation
in custody cases or in divorce cases) in which the
emphasis is placed on reaching a settlement rather
than on addressing the emotional consequences of the
facts in questions.

What Happens During VOM?

In most of the VOM programs, prior to the actual medi-
ation, the mediator contacts and meets separately with
the victim and the offender. During these sessions, the
mediator evaluates whether the parties are willing and
able to engage in VOM; the mediator also prepares the
parties for the subsequent meeting (e.g., by correcting
unrealistic expectations). To avoid feelings of rejection
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that may induce a sense of revictimization, the victim is
typically contacted after the offender has already
agreed to take part in VOM.

During the actual VOM meeting, the victim and the
offender talk to each other about the crime, discuss the
effects of the crime on their lives, and describe their
feelings about it. At times, more than one mediation
meeting is necessary to complete the process. In some
practices, family and community members join the
victim and the offender in the meetings (i.e., family
group conferencing, conferencing).

As a result of the VOM process, the victim and the
offender may choose to create a mutually agreeable
plan to repair any material and psychological damages
that resulted from the crime. Research indicates that
VOM is largely successful, and an agreement between
the parties is reached more than 90% of the times. The
reparation plan may include direct compensation to
the victim, work for the victim, and community ser-
vice. Research suggests that when reparation plans are
generated within VOM, reparation is completed more
frequently than when reparation is court imposed.

What Is the Relation Between
VOM and the Criminal Proceeding?

In the United States, there is great variability in the rela-
tion between VOM and the criminal proceeding. In
some cases, VOM is attempted as a diversion measure,
as when a juvenile case is diverted to mediation ser-
vices in the early stages of a criminal proceeding and
does not reenter the juvenile justice system, assuming
that the mediation agreement is completed. In other
cases, VOM is the condition for probation following an
admission of guilt accepted by the court. Finally, in
some cases, VOM is attempted in the postadjudication
phase. Such variability exists in other countries as well,
such as those in the European Union, except that VOM
is not a common practice in the postadjudication phase.
Furthermore, the practice of VOM in Europe is fre-
quently an inherent part of the criminal procedure (at
certain stages of the proceeding, the case may be
referred to a mediation service), so that if the mediation
process is successful, there will be a tangible impact on
the case sentence. The variability observed appears to
depend largely on the characteristics of legal and policy
tradition specific to each country rather than on consid-
erations pertaining specifically to the practice of VOM
with juvenile offenders.

Who Participates in VOM
and Why?

Participation in VOM depends largely on the criteria for
case referral and, critically, on the parties’ willingness
to partake in the process. Various referral criteria have
been used, such as the age of the offender, whether the
offense is more or less severe, or whether it was com-
mitted by a first-time offender. Traditionally, VOM has
mostly involved juvenile offenders who had committed
crimes against property and minor assaults. However,
more recently, there has been a tendency to broaden the
scope of VOM and extend this practice to more serious
offenses and to adult offenders, although it should be
noted that the seriousness of the offense may deter vic-
tims’ participation.

VViiccttiimmss’’  aanndd  OOffffeennddeerrss’’  MMoottiivvaattiioonnss

Research indicates that approximately 60% to 70%
of victims who are offered the opportunity to partake
in VOM do so. When asked what motivates their deci-
sion to undergo the VOM process, victims express a
desire for restitution and a desire to see the offender
held accountable, learn about the reasons behind the
offender’s actions, share the pain caused by the crime,
help the offender change, and avoid court processing.

High percentages of participation are also observed
among juvenile offenders. With respect to motiva-
tions, there is some indication that juvenile offenders
choose to participate in order to take responsibility for
the criminal acts they have committed, apologize to
the victim, and move on with their lives.

To date, little is known about the motivations behind
the decision not to participate in VOM. Victims seem to
emphasize either the triviality of the offense or, at the
other end of the spectrum, the fear that the VOM meet-
ing may not be safe. As for offenders, there is initial
evidence that they may opt out of VOM because their
lawyers advise them against participating. Indeed, the
admission of responsibility for a crime, a necessary
condition for VOM, raises issues of legal safeguards for
juveniles.

Victims’ and Offenders’
Perceptions of VOM

A number of studies have examined the consequences
of participating in the VOM process for victims and
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offenders. Specifically, extant investigations have
focused on individual participants’ satisfaction with
VOM and perception of fairness of the process. The pic-
ture emerging across these investigations is clear: The
vast majority of victims and offenders report being sat-
isfied with the process and with the resulting agreement
(i.e., between 80% and 90% according to some reports).

VViiccttiimmss’’  PPeerrcceeppttiioonnss

Results from research suggest that victims who meet
with their offenders are more likely to be satisfied with
the criminal justice system’s response to their case than
victims of comparable offenses who do not meet their
offender and whose case undergoes criminal prosecu-
tion. The main factors associated with victims’ satisfac-
tion are that the victim deemed the restitution plan as fair,
appreciated the role of the mediator, and had a strong
inherent motivation to meet the offender. This latter fac-
tor, together with the consideration that participation in
VOM occurs only on a voluntary basis, highlights the
possibility that self-selection may be a key component of
long-term satisfaction. Thus, long-term satisfaction may
be accounted for by preexisting differences between
individuals who agree and individuals who do not agree
to partake in the process. Although it is possible that indi-
viduals who view the outcomes of VOM more positively
hold more favorable views of it in the first place, which
makes it difficult to isolate the effects of VOM per se, the
close connection between the voluntary nature of VOM
and its outcomes underscores the fact that choice and
direct participation are germane to the restorative justice
approach and its effects.

OOffffeennddeerrss’’  PPeerrcceeppttiioonnss

Results from research also indicate that participat-
ing in VOM is also largely positive for juvenile offend-
ers who report having understood their mistakes and
the consequences of their mistakes for the victim; fur-
thermore, feelings of internal change have been
reported. Nevertheless, a tendency to use the VOM
process instrumentally as a way to conviction has also
been observed.

Recidivism

VOM and other measures grounded in the restorative
justice model have met with unprecedented interest in

the past decade. This interest in part reflects the disaf-
fection toward more traditional approaches that are
deemed to have failed to reduce the prevalence and
recidivism of youth crime. A number of studies have
examined whether participation in VOM is associated
with decreased prevalence and severity of recidivism in
youth crime. The outcomes of these studies have been
summarized in recent meta-analytic work and indicate
that juveniles who underwent VOM were less likely to
re-offend a year after VOM, and when they did so, the
new offenses were less severe than those that originally
resulted in VOM participation.

These results have been considered promising evi-
dence in favor of the efficacy of VOM in reducing
youth crime. However, these studies suffer from some
methodological limitations. For one, only in a small
subset of them were juvenile offenders randomly
assigned to VOM as compared with other intervention
measures. If the cases were referred for VOM because
they were considered particularly amenable to this form
of intervention, the differences in recidivism may
reflect inherent differences between the VOM group
and the comparison group. Furthermore, even when
randomization procedures were employed, participa-
tion in VOM was still voluntary. This intrinsic charac-
teristic of the process makes it difficult to evaluate the
effects of VOM in an unbiased fashion.

The Future of VOM

Over the past three decades, VOM has witnessed
increasing interest in several parts of the world. VOM is
appealing because it is rooted in shared values of soli-
darity, reparation, and a sense of justice, while it holds
the promise of becoming an effective measure for
reducing and preventing youth crime and for increasing
citizens’ sense of security.

To maintain such a promise, extant research results
should be confirmed by more extensive investigations
employing rigorous designs, including studies in
which individuals are randomly assigned to VOM,
experimental and control groups are measured on key
variables pre- and post-VOM, and the effects of VOM
are followed up longitudinally over several years.

Simona Ghetti and
Anna Mestitz

See also Alternative Dispute Resolution; Juvenile Offenders;
Victimization; Victim Participation in the Criminal Justice
System
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VICTIM PARTICIPATION IN THE

CRIMINAL JUSTICE SYSTEM

As a result of a number of developments—including
the rise of restorative justice—victims in common-law
jurisdictions now have far more input into the criminal
process. Victim participatory rights are currently recog-
nized as an important component of criminal justice
proceedings. Research has shown that victim participa-
tion in justice can help victims who want to be included
in proceedings and that victim participation does not
result in difficulties or create problems for the smooth
operation of the criminal justice system. However,
because victim participation in sentencing decisions
challenges traditions and established patterns within the
criminal courts, these rights sometimes encounter resis-
tance in their implementation. As legal cultures are
transformed, however, and victims are increasingly per-
ceived as a legitimate party in proceedings, victim par-
ticipation can become an acceptable practice and a way
to inject restorative justice elements into adversarial
justice systems. Ultimately, it is the underlying value
system and ideology that will determine whether vic-
tims are meaningfully integrated into proceedings.
Attempts to integrate victims outside the adversarial
criminal justice system through restorative justice
schemes have worked for some victims, but they do not
serve those who wish to remain within the protective
structure of adversarial systems.

This entry reviews the historical development of the
role of crime victims in common-law criminal justice
systems. It presents and assesses research on the impact
of these changes on victims and the criminal justice

system. Emerging alternative perspectives and schemes
to integrate victims in proceedings are then discussed.
The entry concludes by noting some implications for
criminal justice policies regarding crime victims.

Victims’ Role in
Criminal Proceedings

In adversarial justice systems, a criminal trial entails a
conflict between two adversaries—the state and the
defendant, and the search for the “truth” is conducted
before an impartial adjudicator—the judge. In earlier
centuries, crime victims had to assume the responsi-
bility of pursuing the offender and bringing him or her
to justice. Over time, this state of affairs changed.
With the centralization of power and creation of the
concept of “the King’s peace,” victims lost their active
role in justice. The state began to prosecute a defen-
dant on behalf of the community, and the crime
victim was relegated to the role of witness for the
prosecution.

For most victims, even their role as witness never
materializes. Most criminal incidents do not result in
a trial as a result of the attrition of cases. The police
may fail to make an arrest, or the prosecutor may
decide not to file a criminal charge. If a charge is filed,
it may be stayed or withdrawn. In the vast majority of
cases, the offender ultimately pleads guilty, and the
case proceeds to sentencing without a criminal trial
being held. Unlike continental legal systems, which
provide victims with a formal role in criminal pro-
ceedings, adversarial legal systems do not accord vic-
tims any formal standing in the prosecution of “their”
offenders. Victims have little influence over whether
(or how) the state chooses to proceed against the
alleged perpetrator. Thus, until fairly recently, crime
victims were denied any input into the sentence of the
offender. Yet the state highly depends on victim coop-
eration, without which a criminal prosecution is
unlikely to succeed.

Changes in the
Role of Crime Victims

Until the 1970s, crime victims were considered the
“forgotten persons” of criminal justice—invisible to
and neglected by the system. The lack of victim stand-
ing in criminal proceedings, and the consequent insen-
sitivity to the needs of crime victims, led to victim
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dissatisfaction and alienation from the criminal justice
system. Surveys of crime victims in a number of coun-
tries revealed complaints related to the lack of infor-
mation about the case as well as frustration due to the
lack of input into the proceedings. These findings pro-
voked campaigns by victims’ rights groups to bring
about changes in the criminal justice system.

In response to the victim movement, Western coun-
tries have passed legislation creating various victim
rights and have established a wide range of services
for victims of crime. Victims now have the right to
receive information about the status of the case in
which they are involved, and they also have the right
to apply for financial compensation and psychological
assistance. More recently, many jurisdictions have
provided victims with participatory rights throughout
the criminal process, beginning with the arrest of a
suspect and ending with the prisoner’s release from
prison. Although most rights and benefits that facili-
tate victim participation in justice have been generally
accepted, the right to actively participate in the judi-
cial process and to have a voice in proceedings has
proved controversial and continues to be the subject of
heated debate.

Emergence of Participatory
Rights for Crime Victims

Research and practice have shown that while some vic-
tims prefer to stay out of the criminal justice system,
many others wish to participate. The need to accord
victims participatory rights has been recognized by
many national committees established to study victims
in the criminal justice process (e.g., the President’s Task
Force on Victims of Crime, 1982, in the United States
and the report of the Standing Committee on Justice
and Human Rights, 1998, in Canada). Similar reports
have been published in other jurisdictions.

The international community has also recognized the
need to integrate victims into the criminal justice
process. In 1985, the United Nations Seventh Congress
on the Prevention of Crime and Treatment of the
Offender adopted a declaration that required that vic-
tims be allowed to present their views and concerns at
appropriate stages of the criminal justice process.
Victims also enjoy significant rights in proceedings
before the International Criminal Court in the Hague.
That court hears cases involving the most serious crimes
committed against many hundreds of crime victims.

Many states in the United States have enacted vic-
tims’ bills of rights that vary in scope from mandating
that criminal justice officials simply show respect
toward victims, to establishing a victim’s right to be pre-
sent and heard, to allowing victims to sit at the prosecu-
tor’s table during trial. In several states, victims’ rights
are achieved by specific statute, but a number of states
have adopted constitutional amendments to give vic-
tims’ rights greater permanence and visibility. The
majority of the states also allow for victim participation
in sentencing and parole hearings. The states also pro-
vide for victim participation in plea bargaining.
However, the extent to which victims are allowed to par-
ticipate in plea discussions varies widely, with no state
providing victims with a veto over plea agreements.

Reforms addressing the circumstances in which vic-
tims are afraid or reluctant to provide testimony or input
into proceedings (such as domestic violence cases) have
also been adopted. These laws (or statutory amend-
ments) require the police to make arrests regardless of
whether the victim signs the complaint. Similarly, pros-
ecutors are allowed to proceed with a case even if the
victim refuses to cooperate (this is known as a “no-
drop” policy). Mandatory arrest laws and no-drop pros-
ecutorial policies recognize that victims of domestic
violence are especially vulnerable to retaliation from the
perpetrator if they press charges. These laws therefore
remove this decision from victims. Mandatory charging
and prosecuting policies thus create a potential conflict
with the principal goal of victims’ advocates: to give
victims a say in important criminal justice decisions that
affect their lives. Accordingly, some battered women’s
advocates and feminist scholars have criticized the
mandatory element of these policies on the grounds that
they further disempower the crime victim.

Victim Impact Statements
at Sentencing

Sentencing attracts more interest than any other stage
of the criminal process. Victims look toward a sentenc-
ing court to vindicate their suffering and to mark the
crime by imposing an appropriate penalty on the con-
victed offender. It is therefore not surprising that it is at
the stage of sentencing that victims are most interested
in providing input. Of all the participatory reforms, vic-
tim input into sentencing decisions, or victim’s right to
submit victim impact statements (VIS), have attracted
the most opposition.
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The VIS—as the concept is referred to in the United
States and Canada—or the victim personal statement
(VPS)—its counterpart in England and Wales—is a
statement in which the victim describes the impact of
the crime on his or her life, including physical, social,
psychological, and financial harms. The VIS may be
delivered at the sentencing hearing either in writing,
orally, or visually (in countries or jurisdictions that
allow victim allocution or presentations through a
video). Judges are encouraged, or in some jurisdictions
required, to take the VIS into account when determin-
ing sentence.

AArrgguummeennttss  ffoorr  VViiccttiimm
PPaarrttiicciippaattiioonn  aatt  SSeenntteenncciinngg

Advocates of victims’ rights to participate in the
criminal justice process have advanced a variety of
arguments, some moral, some penological, and others
practical in nature. The idea of victim participation rec-
ognizes victims’ wishes to be treated as a party to the
proceeding. Allowing victims to participate in the crim-
inal process reminds judges, juries, and prosecutors that
behind the “state” there is an individual victim with an
interest in how the case is ultimately resolved. It is
argued that providing victims with input promotes pro-
portionality in sentencing because victims can provide
accurate information about the seriousness of the
crime. Victim participation may also lead to increased
victim satisfaction with the judicial process and coop-
eration with the criminal justice system. This, in turn,
may enhance the system’s effectiveness in bringing
offenders to justice. It may also increase perceptions of
the fairness of proceedings, because it will also allow
victims to be heard. The use of VIS may also promote
psychological healing by helping victims recover from
the emotional trauma associated with their victimiza-
tion. Finally, it may also alleviate some of the feelings
of helplessness that can arise as a result of the crime
and the inability on the part of victims to express them-
selves to judicial authorities.

OObbjjeeccttiioonnss  ttoo  VViiccttiimm  PPaarrttiicciippaattiioonn

Objections to victim participation at sentencing
range from assertions that vengeful justice will result to
predictions that the system will grind to a halt as a result
of the additional time needed to process cases.
Opponents of victim participation are reluctant to
expose the court to public pressure (created as a

response to the victim input), from which it should prop-
erly be insulated. There are also concerns that the vic-
tim’s “subjective” account of events may take
precedence over the allegedly “objective” one pursued
by the court. The legal profession has found the prospect
of allowing material that may be highly emotional in the
courtroom unacceptable and argues that a victim’s input
into sentencing is irrelevant to any legitimate sentencing
considerations, lacks probative value in a system of pub-
lic prosecution, and is likely to be prejudicial.
Permission to deliver a VIS in person—exercising vic-
tim allocution right—has been regarded as particularly
objectionable, as an oral version in a very serious crime
may be very moving for the judge and this may increase
sentence severity or promote sentencing disparity.
Objections also included arguments that victim input
violates the fundamental principles of the adversarial
legal system, which do not recognize the victim as a
party to the proceedings. Including victims would trans-
form the trial between the state and the defendant into a
tripartite court proceeding (state-victim-offender). Such
practices, it was argued, belong only in the so-called
continental legal systems with adhesive prosecution or
partie civil procedures or to restorative justice schemes.

Research Findings on the
Effects of Victim Participation

VViiccttiimm  IInnppuutt  IInnttoo  SSeenntteenncciinngg

Research provides answers to some of the questions
raised in the debate about victim input into sentencing.
Although far from conclusive, this research suggests
that (a) victim participation does not result in delays or
clog the criminal justice system by protracting the time
taken to arrive at an adjudication; (b) victim participa-
tion does not always or necessarily result in harsher pun-
ishment of offenders; (c) victim participation has the
potential to increase victim satisfaction with the judicial
system; (d) many judges see a benefit in receiving crime
impact information directly from the victim by means of
VIS; (e) victim statements seldom include inflammatory
or prejudicial material that may bias the court against
the defendant; and (f) the implementation of victim
input laws is still problematic, as a result of which many
victims do not benefit from these reforms.

Research has demonstrated that in practice, many
victim-related reforms never reach victims. Victims either
are unaware of their rights to participate or elect
not to exercise them. Studies also reflect considerable
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confusion about the nature and purpose of VIS. Victims
often do not understand the true purpose of VIS or may
claim that they did not fill out such statements when, in
fact, they did. This may be because victims are ques-
tioned by a seemingly endless array of people and may
become confused about the purpose of particular inter-
views. Some jurisdictions have overcome this problem by
having victims prepare their own VIS rather than merely
provide the information to the investigating officer (in
some countries, probation or victim assistance staff).

In common-law jurisdictions, it was observed that
only a minority of all victims participate by submitting
a VIS. Analysis of court files and surveys of criminal
justice professionals, such as prosecutors and judges,
confirm that most sentencing hearings take place with-
out the benefit of an impact statement from the victim.
The likelihood of an impact statement being submitted
will depend on the nature and seriousness of the crime,
as well as many other variables. Victims of serious vio-
lent crimes are more likely to submit VIS.

IImmppaacctt  ooff  VVIISS  oonn  VViiccttiimmss’’
WWeellffaarree  aanndd  SSaattiissffaaccttiioonn
WWiitthh  tthhee  JJuussttiiccee  SSyysstteemm

Findings on the effect of providing input into sen-
tencing are inconsistent with respect to the issue of vic-
tim welfare and satisfaction and suggest, at best,
modest effects. The lack of evidence on satisfaction,
however, may simply reflect a problematic implemen-
tation of the law. The level of satisfaction may also vary
with the type of offense committed. In some cases, fil-
ing VIS heightens victims’ expectations that they will
influence the outcome. When that does not happen, vic-
tims may be less satisfied than those who do not submit
a statement. In contrast, research has shown that in the
continental criminal justice systems (which allow vic-
tims a party status and let them provide significant
input into the proceedings, victims who participated as
subsidiary prosecutors or acted as private prosecutors
were more satisfied than victims who did not partici-
pate. These differences suggest that in jurisdictions in
which victims have more input into proceedings, levels
of satisfaction with justice are higher.

Restorative Justice, Therapeutic
Jurisprudence, and the VIS

Victims have benefited greatly from the worldwide
rise of interest in a new paradigm in justice known as

restorative justice. Restorative justice programs have
been created in many nations, both developed and
developing. These programs exist at all stages of the
criminal process, from pretrial conferences involving
victims and perpetrators to restorative programs that
arrange meetings between victims and prisoners. All
restorative justice programs share the same goal of
attempting to achieve something more than simply
punish the offender.

This approach to addressing crime assigns a promi-
nent role to the victim. Restorative justice advocates
argue that victims are better served by an attempt to
reconcile, where appropriate, the victim and the
offender. When this occurs, the offender accepts
responsibility for the offense, expresses remorse for
the crime, and often makes some practical form of
compensation to the crime victim. Under a purely ret-
ributive justice system, which privileges punishing the
offender, the benefit to the victim—beyond seeing the
offender punished—may be negligible. Another new
approach, known as therapeutic jurisprudence,
addresses the legal participants’ psychological wel-
fare. This perspective also offers an alternative to the
conventional retributive model of criminal justice, one
that assigns a very prominent role to the victim.

Although some researchers have questioned the
extent to which restorative justice proceedings serve
the interests of victims, this approach does focus atten-
tion on the connection between victims’ participation
and their welfare. The importance of victims’ voices in
proceedings, on the one hand, and victims’ roles in the
reentry of offenders (which is the ultimate purpose of
restorative justice), on the other, has been increasingly
recognized in justice practices around the world. This
change is due in part to victim advocates’ efforts on
behalf of victims and in part to research findings that
challenge prevailing beliefs and myths about victims’
interests, motives, and the consequences of input into
sentencing. Research has questioned the common
assumption that victims are vengeful by showing that
they can also be forgiving or merely expressive about
what they perceive as injustice (a lenient sentence or a
lack of compensation). Research indicates that many
crime victims, particularly victims of serious offenses,
are eager to describe their victimization experiences.
They want a voice to communicate a sense of the harm
they have sustained rather than wishing to influence
the sentence that is ultimately imposed.

Edna Erez and Julian Roberts
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VIDEOTAPING CONFESSIONS

The Innocence Project, an organization dedicated to
exonerating the wrongfully convicted by means of
DNA testing, has to date been responsible for freeing
197 people from unjust imprisonment. By examining
the particulars of wrongful conviction cases, the
Innocence Project has also identified several factors
contributing to these miscarriages of justice. One such
factor is false confessions, which can occur when inno-
cent suspects succumb to the intense psychological
pressure that is a ubiquitous feature of today’s police
interrogations in the United States. In fact, false incrim-
inating statements made by suspects during detention
played a role in more than 25% of the wrongful-convic-
tion cases in which the Innocence Project has been
involved. In response to these troubling facts, many sci-
entific, legal, and political leaders have called for
mandatory videotaping of custodial interrogations.
Proponents argue that videotaping interrogations will
discourage the police from using highly coercive tech-
niques to elicit confessions, and the resulting audiovi-
sual record will permit later trial fact finders to more
accurately assess the voluntariness and veracity of

suspects’ statements. However, policies requiring
videotaping should be carefully considered so as to
minimize the potential drawbacks of the procedure as
suggested by psychological research.

Law Enforcement’s Mixed
Reactions to Videotaping

Over the past 25 years, there has been considerable
ambivalence within the law enforcement community
concerning the videotaping of interrogations and con-
fessions. Long before the first DNA exoneration case in
1989, the police in some jurisdictions took the initiative
and began experimenting with the videotape recording
of at least portions of the questioning of detained sus-
pects. For example, by the early 1980s, the district
attorney’s office in one borough of New York City had
access to approximately 3,000 videotaped admission
statements. According to statistics maintained by that
office, videotaping produced an 85% guilty-plea rate
and a nearly 100% conviction rate. In contrast, other
jurisdictions have adamantly resisted the call for
mandatory videotaping of custodial interrogations.
Those in law enforcement opposing the videotaping
movement have argued that the cost of equipment, stor-
age, and transcription of videos is an undue burden for
jurisdictions with limited budgets. Moreover, they fear
that suspects will be hesitant to talk in the presence of
a camera; judges and juries will disapprove of certain
legally permissible interrogation tactics commonly
used (e.g., lying about the amount and kind of evidence
incriminating a suspect), thus rejecting the confession
evidence as unreliable; and requiring videotaping will
impugn the integrity of law enforcement agencies that
have worked diligently to earn a reputation for honesty.

In the past 15 years, two large surveys have been
conducted to assess the extent to which law enforcement
agencies were videotaping at least some interrogations
and/or confessions and their reactions to this procedural
modification. The first was a report to the National
Institute of Justice in 1992 by William Geller, who esti-
mated that approximately one-third of law enforcement
agencies serving populations of 10,000 or more
recorded interrogations, or parts thereof, on some occa-
sions in the late 1980s. Importantly, Geller found that
the police, who had experience with videotaping,
expressed strong support for the practice. As a member
of the San Diego police put it, “Not using video would
be like not using state-of-the-art fingerprint analysis
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equipment. If better technology comes along, and its
cost is reasonable, the police should experiment with it
if there is a reasonable chance that it can assist them in
their work” (p. 153).

The second report by attorney Thomas Sullivan in
2004 similarly found positive responses from those
departments videotaping custodial interrogations. The
following are some of the reasons mentioned by officers
in Sullivan’s report for embracing the videotape prac-
tice: It eases the public’s concerns for how suspects in
custody are treated; it eliminates the need for extensive
note taking, so that officers can better observe suspects’
nonverbal behavior; videotapes serve as a useful teach-
ing tool for demonstrating appropriate interrogation
techniques; and subsequent viewing of videotapes can
reveal incriminating information missed during the live
interrogations. Sullivan believes that once the police try
videotaping, they will not want to go back to older
methods, and he argues that the widespread acceptance
of this practice will “benefit suspects, law enforcement,
prosecutors, juries, trial and reviewing court judges, and
the search for truth in our justice system” (p. 28).

Compelled Recording of
Interrogations by Court

Order or Legislative Statute

The electronic recording of interrogations was man-
dated for the first time in the United States by the
Supreme Court of Alaska. The court’s ruling issued in
1985 was based on the state constitution’s due process
clause. The justices reasoned that “recording . . . is now
a reasonable and necessary safeguard, essential to the
adequate protection of the accused’s right to counsel,
his right against self-incrimination and, ultimately, his
right to a fair trial” (Stephan v. State, 1985). Nine years
later, the Supreme Court of Minnesota also ruled for
compulsory videotaping, stating that “an accurate
record makes it possible for a defendant to challenge
misleading or false testimony and . . . protects the state
against meritless claims” (State v. Scales, 1994).
Decisions by state Supreme Courts in Massachusetts,
New Jersey, and New Hampshire fell short of ruling
that their state constitutions mandate recording of inter-
rogations. Nevertheless, in each of these states, the
highest court held that failure to offer a custodial
recording at trial could be a basis for the presiding
judge to suppress any purported confession offered by
the prosecution. Furthermore, should the judge admit

an unrecorded confession into evidence, it was held that
the jury would be instructed to exercise great caution in
the weight given to the prosecution’s claim that the
defendant made self-incriminating statements. These
decisions have generally led many police departments
in these states to implement custodial recordings to
avoid the possibility of their confession evidence being
thrown out or having it greatly diluted by unfavorable
jury instructions.

In 2004, Illinois became the first state to require by
statute complete custodial recordings. Following
Illinois’s lead, Maine, New Mexico, Wisconsin, and
the District of Columbia have since enacted similar
recording legislation. Several additional states
have prorecording bills currently under legislative
consideration.

Possible Drawbacks of the
Videotaping Practice

As the foregoing discussion suggests, all indications are
that the videotaping of in-custody interrogations will
become a standard law enforcement practice. It is there-
fore prudent to consider any possible downsides associ-
ated with the videotaping procedure or with the manner
in which it might be specifically implemented.

RReeccaapp  BBiiaass

One concern is the potential prejudicial effect of the
police choosing to record the suspects’ final confession
but not any of the interrogation that preceded it. Both
Geller and Sullivan noted in their survey reports that
such “recap videotapes” are not unusual. Recap video-
tapes are potentially problematic for two reasons. First,
recaps may convey to trial fact finders that the confes-
sion was more voluntary than they would otherwise
perceive it to be if the interrogation in its entirety was
available for them to observe. Second, recaps often are
recorded after suspects have been asked to recount their
stories multiple times. By the time the camera is
rolling, their statements may be accompanied by little
of the emotion and agitation that might have been pre-
sent the first time they revealed the self-incriminating
information. Recap videotapes, then, may make sus-
pects appear far more callous and unremorseful than is
in fact the case, which in turn could bias the jury against
them. Awareness of this issue has led most courts and
legislative bodies that have made custodial recordings
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compulsory to spell out clearly that the entire interroga-
tion must be recorded—from the Miranda warning to
the end of the session.

FFuunnddaammeennttaall  AAttttrriibbuuttiioonn  EErrrroorr

Even if judges and jurors have the opportunity to
view an entire interrogation videotape, it may still be an
extremely difficult task for them to accurately assess
whether or not a confession was voluntarily given. A
vast amount of research on social judgment demon-
strates that observers tend to attribute people’s actions to
internal causes (i.e., to their dispositions or intentions)
even when external forces or pressures in the situation
(e.g., orders from an authority figure) could readily
account for their actions—a phenomenon known as the
fundamental attribution error. The U.S. Supreme Court
in Lego v. Twomey (1972) expressed the view that jurors
are readily capable of differentiating voluntary from
involuntary confessions and thereby discounting the lat-
ter. However, the pervasive tendency for people to com-
mit the fundamental attribution error should serve as a
warning that the task of evaluating the voluntariness of
suspects’ statements made during an in-custody interro-
gation designed explicitly for the purpose of extracting
a confession is not necessarily as straightforward as it
might seem. Consistent with this point, laboratory
research has shown that mock jurors asked to consider a
suspect’s self-incriminating statements, which came on
the heels of very obvious high-pressure tactics on the
part of an interrogator (e.g., he waved his gun in a men-
acing manner), were unable to completely discount the
confession in rendering their verdict.

DDiiffffeerreennttiiaattiinngg  TTrruuee
FFrroomm  FFaallssee  CCoonnffeessssiioonnss

As noted at the outset, one of the primary reasons
why proponents of the videotaping practice are so insis-
tent about the need to adopt this approach is their belief
that a videotape record of an interrogation will make it
possible for judges and juries to more readily catch
false confessions that make their way into the system.
Years of scientific studies on people’s ability to accu-
rately distinguish truthful from untruthful statements,
however, indicate once again that commonsense
notions may be largely incorrect. The consensus among
researchers who study the detection of falsehoods is
that people generally do little better than chance when
it comes to separating lies from the truth. Even those

who receive special training to increase lie-detection
skills seldom show significant improvement; alarm-
ingly, they sometimes perform worse after training than
before.

An especially disturbing implication of the literature
on lie detection for the videotaping practice is that
people perform relatively worse when they rely primar-
ily on visual cues, particularly those emanating from a
person’s face, when trying to make veracity judgments.
Consistent with this pattern, a recent study found that
people were better at differentiating true from false
mock confessions when they listened to an audio
recording or read a transcript of an interrogation than
when they viewed a full videotape version that featured
a close-up of the suspect’s face. People tend to believe
that they can tell from closely observing another per-
son’s face whether he or she is speaking untruths, but
the scientific evidence suggests otherwise.

CCaammeerraa  PPeerrssppeeccttiivvee  BBiiaass

A final issue concerning the videotaping practice
that should be taken into account is the perspective of
the camera when the interrogation is initially
recorded. This may appear at first to be an inconse-
quential factor, but a growing body of research indi-
cates that it may have profound effects on the
conclusions drawn by triers of fact who later evaluate
videotaped confessions. A considerable body of
research indicates that an observer attributes unwar-
ranted causality (influence) to objects and other
people when they stand out in his or her visual field or
are the focus of his or her attention—a phenomenon
referred to as illusory causation.

Based on such demonstrations, Lassiter and his col-
leagues (2006) hypothesized that videotaped confes-
sions recorded with the camera focused on the suspect
would lead observers to assess that the suspect’s state-
ments were more voluntary and conclude that the sus-
pect was more likely to be guilty than if the camera
focused on the interrogator or on both the suspect and
the interrogator equally. Two decades of research have
confirmed this hypothesis. Videotapes that show both
the suspect and the detective in profile (an equal-focus
camera perspective) produce evaluations that are com-
parable with those based on more traditional presenta-
tion formats—that is, audiotapes and transcripts.
Lassiter and his colleagues have therefore recom-
mended that any legislation requiring videotaping of
custodial interrogations should also specify that an
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equal-focus camera perspective be used at the time of
the initial recording.

G. Daniel Lassiter, Lezlee J. Ware,
and Jennifer J. Ratcliff

See also Capacity to Waive Miranda Rights; Competency to
Confess; Confession Evidence; Detection of Deception in
Adults; False Confessions; Interrogation of Suspects;
Wrongful Conviction
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VIOLENCE RISK APPRAISAL

GUIDE (VRAG)

The violence risk appraisal guide (VRAG) is an actuar-
ial instrument that assesses the risk of further violence
among men or women who have already committed
criminal violence. On average, it has yielded a large
effect in the prediction of violent recidivism in more
than three dozen separate replications, including sev-
eral different countries, a wide range of follow-up
times, several operational definitions of violence, and
many offender populations. It is the most empirically
supported actuarial method for the assessment of vio-
lence risk in forensic populations.

The VRAG is a 12-item actuarial instrument that
assesses the risk of violent recidivism among men
apprehended for criminal violence. It was developed
on 618 male violent offenders assessed pretrial in a
secure psychiatric hospital; about half of them

returned later for treatment, whereas the others were
imprisoned. Most of the approximately 50 variables
considered for the VRAG had predicted criminal or
violent recidivism in previous research, and a few
were nominated by clinicians. All variables were
scored from institutional records by researchers blind
to outcomes and were from four domains: childhood
history, adult adjustment, referral offense details and
circumstances, and assessment results. The outcome
was whether, according to criminal records, there was
a criminal charge for subsequent violence in an aver-
age of 7 years’ access to the community; 31% of the
offenders met this recidivism criterion.

Many candidate variables predicted recidivism, but
multiple regression selected the best combination for
the VRAG. Several steps maximized the likelihood
that the VRAG’s predictive validity would replicate—
requiring that each item uniquely predict violence,
ensuring the inclusion of items from all four domains,
and requiring that items predict recidivism in each of
several subsamples (randomly selected halves, treated
and imprisoned subjects) plus the entire sample. Item
weights were based on the bivariate relationship
between each item and recidivism. The VRAG items
in descending order of the weights are the Hare
Psychopathy Checklist–Revised, elementary school
maladjustment, a diagnosis of personality disorder,
age (negatively related), having been separated from
one or both parents prior to 16 years of age, failure on
a prior conditional release, nonviolent offense history,
never having married, a diagnosis of schizophrenia
(negatively related), victim injury in the referral
offense (negatively related), alcohol abuse, and not
having a female victim in the referral offense. The
VRAG can be used when as many as 4 items are miss-
ing and scored by prorating.

The VRAG predicted violent recidivism in the
development sample with a high degree of accuracy—
the area under the relative operating characteristic
(ROC) was .76. (The ROC area is a measure of effect
size equivalent to the common language effect size—
the probability with which a randomly chosen violent
recidivist will have a higher score than a randomly
chosen nonrecidivist.)

The original sample (plus additional men who had
not been released at the time) was followed again at
10 years’ average opportunity. The violent recidivism
rate was .43 and the ROC area .74. There have been
more than 36 replications with nonoverlapping sam-
ples, and the VRAG’s average ROC area is .72—a large
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effect by conventional standards. Under optimal condi-
tions (high reliability; not dropping, replacing, or mod-
ifying items; fixed and equal follow-up durations), the
VRAG yields ROC areas of approximately .85. The
VRAG has been shown to generalize across outcomes
(number of violent re-offenses, institutional violence,
very serious violence, self-reported violence, general
recidivism, overall severity of violent recidivism, rapid-
ity of violent failure), follow-up times (12 weeks to 10
years); countries (seven in North America and Europe),
and offender populations (mentally disordered offend-
ers, sexual aggressors, violent felons, developmentally
delayed sex offenders, emergency psychiatric patients,
wife assaulters, and juvenile offenders). Some data sug-
gest the VRAG predicts violence among women, but
there are few studies on this.

The VRAG scores range from −26 to +38; the mean
in the development sample was 0.91 (SD = 12.9), and
the standard error of measurement was 4.1. Each score
has been associated with one of nine categories, each
with a known likelihood of violent recidivism in 7 years
and increasing linearly from 0% in the lowest category
to 100% in the highest. There are also norms for
10 years of opportunity. Each VRAG score is associ-
ated with a particular percentile so that the violence risk
of an individual assessee is evaluated according to his
or her standing relative to a large sample of violent
offenders. Replications of the VRAG have generally
reported that the obtained rates of violent recidivism
matched the predicted likelihoods for each category. If
the average score of the sample is similar, the follow-up
duration is approximately the same as for the norms,
and the outcome is operationalized similarly.

The recommended basis for scoring the VRAG for
research and individual assessment is a comprehensive
psychosocial history addressing childhood conduct,
family background, antisocial and criminal behavior,
psychological problems, and details of offenses.
Adequate psychosocial histories include more than past
and present psychiatric symptoms and rely on collateral
information (i.e., material gathered from friends,
family, schools, correctional facilities, the police, and
the courts). Scoring the VRAG is not a clinical task in
its typical sense because it does not require contact
between the assessor and the person being assessed.
Nevertheless, compiling the required psychosocial his-
tory clearly is a clinical task, and expertise is required
to score VRAG items from psychosocial histories.

The VRAG scores are static inasmuch as they do not
change with time or treatment (although they might

change when rescored after offenders commit further
violent offenses). Current research is aimed at identify-
ing which changes in personal characteristics or circum-
stances make a valid additional contribution to the
assessment of violence risk based on static variables. At
this point, however, no such “dynamic” variables have
been identified in assessing which offenders are at risk
of committing violence. There is some evidence that
they might aid in predicting when violence is imminent.
In concurrent testing, actuarial tools such as the VRAG
have consistently outperformed structured and unstruc-
tured clinical judgment. Although requiring resources
and expertise, the VRAG is the most accurate and
empirically supported actuarial method for assessing the
risk of violent recidivism in forensic populations.

Marnie E. Rice and Grant T. Harris

See also Sex Offender Risk Appraisal Guide (SORAG)
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VIOLENCE RISK ASSESSMENT

Violence risk assessment is a decision-making task
that transpires in numerous legal and clinical settings
in which the possibility of a person’s future violent
behavior is of concern. Common contexts in which
violence risk assessment occurs include involuntary
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civil commitment, release from prison or forensic hos-
pital, sentencing, transfer of youths to adult court, and
sexually violent predator determinations. The formal
study of violence risk assessment proliferated after the
seminal research studies and legal decisions in the
1960s and 1970s established that despite the legal
demands for and constitutionality of risk assessments,
little empirical evidence could be garnered in their
support. Researchers soon focused on identifying
promising risk factors for violence and, more recently
have been developing and evaluating structured vio-
lence risk assessment measures intended to improve
on unstructured clinical prediction.

The Purpose and Application 
of Violence Risk Assessment

The purpose of violence risk assessment differs some-
what across applications, but at its core, it is the estima-
tion of the likelihood of future violent behavior posed
by an individual. In some settings (i.e., treatment dis-
charge planning), risk assessment also includes a spec-
ification of the risk factors present in a case and the risk
management or intervention strategies that would be
necessary to mitigate risk. In other settings (i.e., sexual
predator determinations, prison security-level classifi-
cation decisions), less attention is given to the specific
nature of the risk factors that underlie a risk assessment
than to the end result (an estimate of level or amount of
risk).

Almost invariably, risk assessments transpire
within legal contexts. One exception would be the
duty to protect that many mental health professionals
have in the context of private psychotherapy. Even
here, however, a mental health professional is subject
to common law and has ethical duties to identify high-
risk patients. At some point in their careers, most
mental health professionals will be faced with a client
or patient who poses a risk of violence.

In terms of applications, violence risk assessment
commonly is employed for release decisions from pris-
ons and psychiatric facilities (both civil and forensic).
Although specifics differ across jurisdictions, release
may be contingent on a decision that a person does not
pose an undue risk to public safety. In some such appli-
cations, efforts are made to gear the risk assessment
toward identifying risk factors that would be important
to target in violence-reduction treatments. Violence
potential is also relevant in the civil commitment con-
text, in which persons must not only be mentally ill but

also pose a risk to others (or self) to be detained invol-
untarily. In criminal sentencing contexts, risk assess-
ment can be used to inform decisions about whether a
person should receive a custodial or a community sen-
tence. In more extreme manifestations, it may be used in
the determination of whether a person is sentenced to
death. An increasingly common use of risk assessments
is to determine whether a person meets statutory criteria
for being declared a “sexually violent predator”; that is,
a sexual offender who poses a substantial risk to re-
offend in a sexual manner may be committed for treat-
ment after serving a term of incarceration. Other
countries use risk assessment within the context of inde-
terminate sentencing statutory provisions. Furthermore,
risk assessment often is used when persons are admitted
to prisons, youth detention centers, or psychiatric facili-
ties, to determine the security level of their placement
and/or their risk-relevant treatment needs. There are
numerous other legally relevant contexts in which risk
assessment figures prominently (i.e., child abuse evalu-
ations, custody and access evaluations, judicial interim
release decisions, immigration hearings).

Risk assessments typically are done by persons
within the human services fields, such as psychology,
psychiatry, social work, nursing, or substance use coun-
seling. Personnel within prison systems (i.e., correc-
tional classification officers) also engage in a type of
risk assessment for offenders admitted to penal systems.

History of the Scientific Study 
of Violence Risk Assessment

Although the clinical and legal tasks of violence risk
assessment have been occurring in some form for cen-
turies, the contemporary scientific study of violence risk
assessment has its roots in important legal decisions and
empirical studies that occurred between the mid-1960s
and late 1970s. During this time, important legal deci-
sions such as Baxstrom v. Herold, a 1966 decision of the
U.S. Supreme Court, found the extant process underly-
ing postsentence confinement of the so-called mentally
disordered dangerous offenders unconstitutional and
ordered hundreds of such persons, all of whom had been
declared to be “dangerous,” to be released from confine-
ment or transferred to less secure institutions. The soci-
ologist Henry J. Steadman took advantage of the
opportunity to study the fate of these persons and
reported that there were very few who subsequently
committed new violent offenses, suggesting that the
accuracy of the determinations of dangerousness was
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low. Despite these developments, other legal decisions
upheld the constitutionality of clinical predictions of
violence. Furthermore, the 1976 groundbreaking case of
Tarasoff v. Regents of the University of California went
so far as to impose a positive legal duty on psychiatrists
and psychologists to forecast the potential violence of
patients under therapy in some circumstances.

In the early 1980s, Professor John Monahan summa-
rized what he called the “first generation” of empirical
studies on the prediction of violence. He concluded that
clinical predictions were not very accurate, in particu-
lar leading to an unacceptably high false-positive error
rate. He also called for a “second generation” of
research that would focus on identifying meaningful
risk factors for violence and using empirically based
procedures for making risk assessments. Since that
time, researchers have indeed identified numerous
meaningful violence risk factors, such as substance use
problems, psychopathic personality features, anger,
impulsivity, antisocial peers, antisocial attitudes, previ-
ous violence, young age at first violent act, stress, treat-
ment nonadherence, lack of social support, and some
features of mental illness.

Although there has been no well-recognized decla-
ration of a “third generation” of risk assessment
research, efforts since the early to mid-1990s have cap-
italized on what was learned from risk factor research
that has led to the construction and evaluation of risk
assessment measures that compile and integrate numer-
ous empirically validated risk factors. A further move-
ment has included increased emphasis on the reduction
of risk or prevention of violence, as opposed to solely
estimating the likelihood of future violence. For this
reason, a single definition of violence risk assessment is
elusive. The two primary contemporary approaches to
risk assessment, discussed below, adopt somewhat dif-
fering conceptualizations of the task.

Contemporary Approaches to
Violence Risk Assessment

There are two primary approaches to violence risk
assessment—structured and unstructured. The structured
risk assessment typified first-generation research on
risk assessment and remains commonly used today.
However, unstructured risk assessment, sometimes
called clinical prediction, is based primarily on clini-
cians’ discretion and lacks rules that guide the risk factor
selection or integration process. As such, it is vulnerable
to decisional biases and widely varying quality across

clinicians. For these reasons, although research supports
that it can achieve statistically significant predictive lev-
els, this differs across clinicians. Furthermore, most
research indicates that it has lower reliability and predic-
tive validity than more structured approaches to risk
assessment. Therefore, a purely unstructured, discretion-
based approach to risk assessment cannot form the basis
of defensible risk assessment.

To increase the reliability and validity of risk
assessments, researchers focused on developing and
evaluating structured approaches: actuarial decision
making and structured professional judgment (SPJ).

AAccttuuaarriiaall  DDeecciissiioonn  MMaakkiinngg

The actuarial approach has a long history in psychol-
ogy in terms of prediction. It is defined by the applica-
tion of algorithms (equations, score cutoffs, decision
rules) to the combination of risk factors to reach a pre-
dictive decision, thus improving the consistency and
accuracy of such decisions. It also tends to incorporate
risk factors that have been selected through empirical
means (i.e., those items that add independently and
incrementally to the prediction of the outcome).
Therefore, at least within development samples, the risk
factors used to make decisions have empirical support.
Meta-analytic research suggests that actuarial prediction
is more accurate than unstructured clinical prediction in
approximately 50% of research studies, by about a 10%
increase in hit rate.

Problems have been noted with actuarial approaches.
Perhaps most important, actuarial measures that rely on
statistical selection of risk factors and decision algo-
rithms are subject to predictive degradation when used
in new samples, and hence their generalizability is
potentially tenuous. Therefore, cross-validation is a vital
component of actuarial measure development, and eval-
uation and must be performed prior to the use of such
measures. Furthermore, there is a tendency for actuarial
methods to emphasize time-invariant risk factors that
are less relevant to violence risk management and reduc-
tion aims than time-varying, or dynamic, risk factors.
Because there has been a strong conceptual shift in the
violence risk assessment field from a purely predictive
model to a risk management or harm-reduction model,
the predominantly predictive focus of some actuarial
methods has been criticized. Although identifying risk
level can indicate the intensity of necessary interven-
tion, the failure to include risk factors that can serve
as treatment targets reduces the relevance of actuarial
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prediction for informing the type of treatment that would
reduce risk. These limitations have led some researchers
to express concern about this method of decision making
and to develop another approach—SPJ.

SSttrruuccttuurreedd  PPrrooffeessssiioonnaall  JJuuddggmmeenntt

The SPJ approach shares some features with typ-
ical actuarial approaches, such as specifying risk fac-
tors with empirical support that are to be considered
in a risk assessment and providing operational defin-
itions and coding rules for risk factors. These fea-
tures are intended to facilitate its reliability and
predictive validity. However, the SPJ approach
allows professional judgment at the point of making
final decisions. It provides guidelines for such deci-
sions but does not impose strict cutoffs or algorithms
derived from a particular sample because of their
potential predictive degradation and instability
across samples. Evaluators are encouraged to con-
sider the relevance of risk factors to the given indi-
vidual being evaluated and to make decisions of low,
moderate, or high risk based on the number, pattern,
and relevance of such risk factors, as well as the
probable degree of intervention that would be neces-
sary to mitigate risk. The other distinguishing feature
of SPJ is its explicit emphasis on risk management
and the importance of bridging assessment and man-
agement. It does this through including time-varying
risk factors and by providing guidelines for linking
risk factors to risk management strategies, the point of
which is not only to provide the means of assessing
the likelihood of future violence but also to facilitate
risk reduction and the prevention of future violence.

The SPJ approach has been criticized for allowing
professional judgment to form part of the final deci-
sion-making process. Critics argue that this reduces its
reliability and validity. However, those studies that have
compared actuarial and SPJ measures or the structured
judgments produced by SPJ with the numeric use of
SPJ measures have generally found that SPJ decisions
fare as well or better than actuarial decisions. Criticism
also has been directed toward the publication of some
SPJ measures prior to the accumulation of evaluation
studies. Developers counter that SPJ measures are pro-
fessional guidelines that are based on the empirical lit-
erature. They do not rely on empirically derived,
potentially unstable algorithms that are in need of cross-
validation, and hence, they do not require the same type
of validation. Both arguments have merit. However,

specific SPJ measures ought to have empirical support
for their interrater reliability and predictive utility (of
risk factors and risk judgments) prior to recommenda-
tion for use in practice.

Kevin S. Douglas and Kim Reeves

See also Civil Commitment; Classification of Violence
Risk (COVR); Danger Assessment Instrument (DA);
Forensic Assessment; HCR–20 for Violence Risk
Assessment; Rapid Risk Assessment for Sexual Offense
Recidivism (RRASOR); Risk Assessment Approaches;
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Offender Needs Assessment Rating (SONAR); Sex
Offender Risk Appraisal Guide (SORAG); Sexual Violence
Risk–20 (SVR–20); Short-Term Assessment of Risk and
Treatability (START); STATIC–99 and STATIC–2002
Instruments; Structured Assessment of Violence
Risk in Youth (SAVRY); Violence Risk
Appraisal Guide (VRAG)
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VOICE RECOGNITION

Voice recognition, or “earwitness” identification, has
not received the amount of research or public interest
that eyewitness identification has received in recent
years. A 1983 survey of British legal cases, however,
found more than 180 cases at that time in which voice
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identifications were used as evidence. But a growing
body of research suggests that the use of voice identi-
fications in court is just as dangerous, if not more so,
than reliance on eyewitness identification. Research
consistently shows that voice recognition is less accu-
rate than face recognition under similar circumstances
and that the same factors that affect eyewitness relia-
bility can also create problems for the earwitness.
Potential jurors, however, often overestimate the accu-
racy of voice recognition in forensic contexts.

Voice Recognition
in the Courtroom

Perhaps the most famous use of voice recognition evi-
dence in a criminal trial was in the trial of Bruno
Richard Hauptmann, executed in 1936 for the kidnap-
ping and murder of the infant son of the aviator Charles
Lindbergh. The Lindbergh case was called the trial of
the century, and one of the most dramatic moments in
the trial was when Lindbergh himself took the stand.
Describing the night of the ransom drop-off 3 years
before the trial, Lindbergh spoke of hearing a voice
from 100 yards away while he waited in his car for a
friend to hand over the ransom. When Hauptmann was
arrested 29 months later, Lindbergh was brought to the
police station to listen to Hauptmann repeat the words
of the kidnapper: “Hey doctor! Over here, over here.”
Lindbergh testified under oath that he was certain that
Hauptmann’s voice was the voice of the kidnapper.
Experts still disagree over whether the jury reached the
correct verdict in finding Hauptmann guilty.

Voice identification has played a role in at least one
well-publicized case of erroneous conviction in Canada.
In October 1984, a 9-year-old girl named Christine
Jessop disappeared from her home in Ontario and was
found dead almost 3 months later. She had been stabbed
to death, apparently shortly after her disappearance. The
investigation quickly focused on a neighbor, Guy Paul
Morin, who was arrested in April 1985. Although Morin
had a strong alibi, he was brought to trial in 1986 and
was initially acquitted. But in Canada, the prosecution
can appeal an acquittal, and Morin was retried in 1991.
The second trial lasted almost 9 months, and the second
jury found Morin guilty.

Although many errors occurred in the investigation
of Christine Jessop’s death and the trials of Guy Paul
Morin, one dramatic piece of evidence at the trial came
from Christine’s mother, Janet. She testified that on the
night of Christine’s funeral, she heard an unknown male
voice crying out near her home, “Help me, help me, oh

God, help me!” She later identified this voice as that of
her neighbor, Morin, with whom she had spoken over
the fence just a few times. The prosecution claimed that
Morin experienced a fit of remorse after the funeral and
cried out in emotional agony from his home. While we
cannot know the role that this testimony played in the
jury’s decision, one thing is clear: The wrong man was
ultimately convicted. DNA testing revealed several
years later that Morin could not possibly be the killer,
and he was exonerated in 1995. The real killer has never
been found.

Earwitness Research

Morin’s voice was mistakenly identified by a casual
acquaintance. Lindbergh, in contrast, was called on to
identify a voice that he had heard only once. Both types
of identification have forensic relevance. Usually, voice
identifications are made in situations in which the wit-
ness or victim was unable to see the perpetrator’s face
because of darkness or because the perpetrator wore a
mask. Sometimes, the victim of a crime may recognize
the perpetrator’s voice as that of a former co-worker or
even a relative. The victim tells the police that he or she
recognized the voice, and the identified person
becomes the main suspect. Many cases in which voice
identification is used as evidence, however, involve the
identification of a stranger’s voice. In such cases, when
a suspect has come to light, a voice lineup may be
played for the witness, usually in the form of a tape-
recorded series of short clips of several parties speak-
ing. The witness is asked to indicate whether any of the
voices is the voice of the perpetrator. A voice showup
may also be used, in which the witness is asked to lis-
ten to only one voice and to indicate whether this voice
is the voice of the perpetrator. For example, witnesses
to a bank robbery in North Carolina were asked to lis-
ten to a tape-recording from a previous convenience
store robbery, in an effort to gather evidence that the
two crimes were committed by the same person.

Why would such identifications result in errors? As
with face recognition by eyewitnesses, it is important to
recognize that memory for a voice does not operate like
a tape recorder or a video camera. A listener encodes
certain salient features of a voice into memory (e.g.,
pitch, loudness, accent, or unusual pronunciation or
cadence) when it is heard, but later recognition of the
voice as familiar is also heavily influenced by context,
expectations, and logical reasoning. For example, if
you answered your telephone right now, your identifi-
cation of the voice at the other end of the line would

852———Voice Recognition

V-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 852



depend partly on your actual auditory memory for
voices and partly on your expectations of who might be
calling you, your knowledge of people who know your
phone number, and even considerations such as the
time of day. And almost all of us have had the experi-
ence of picking up the telephone, expecting a particular
caller, “identifying” the voice as that of a friend or rel-
ative, only to realize minutes later that the caller is actu-
ally a stranger who has dialed a wrong number.

In a typical earwitness experiment, participants lis-
ten to a recorded statement of a particular duration and
may or may not be informed that they will be asked to
recognize the voice later. After a period of time, the par-
ticipants are exposed to a voice lineup consisting of
several different voices and are asked to choose the
voice that had uttered the original statement.
Participants also often rate their confidence in their
choice or are asked whether they are certain enough to
testify in court regarding their identification. In a study
by Daniel Read and Fergus Craik, for example, college
students heard a series of statements, including a male
target voice saying, “Help me, help me, oh God, help
me!” (the words heard by Christine Jessop’s mother)
and were asked to rate the emotionality of each state-
ment. They did not know that they would be asked to
recognize any of the voices in the future. At a class
meeting 17 days later, the same students were asked to
listen to a series of 20-second, conversational utter-
ances by 6 male speakers and to choose the one that had
uttered the statement in question. The target voice was
one of the voices in the lineup. Pure guessing would
have resulted in a chance performance level of 17%
(1 out of 6). In fact, the accuracy of the students in the
study was only 20% correct, no better than chance.

Most studies also incorporate a “target-absent”
lineup to measure the likelihood of a false identification
when the lineup does not contain the actual perpetrator.
Such research points out the danger of misidentifying
an unfamiliar voice as familiar; even with a relatively
lengthy exposure to a distinctive target voice, false
identification rates in such a target-absent lineup can be
as high as 90% to 100%.

Factors Influencing Voice
Recognition Accuracy

The likelihood of correctly identifying a voice depends on
a number of factors or estimator variables, many of
which also influence eyewitness accuracy. Limited expo-
sure to a voice can lead to decreased accuracy; the longer
the time that the perpetrator spends talking, the more

likely the witness is to properly encode the voice charac-
teristics. It is important to recognize, however, that wit-
nesses are likely to overestimate the length of time that
the perpetrator spent speaking. A 30-second speech sam-
ple, for example, is typically remembered as having
lasted from 90 seconds to more than 2 minutes. The
amount of time that passes between initially hearing a
voice and then being tested for recognition is also critical.
The longer the delay between exposure and testing, the
greater the chance of error becomes, particularly errors in
the form of false recognitions of innocent persons’voices.
Background noise can interfere with the witness’s ability
to encode voice characteristics. The proximity of the wit-
ness to the speaker is also important, with closer proxim-
ity being associated with greater accuracy.

The ability to see a perpetrator’s face may also
adversely affect the recognition of the perpetrator’s
voice, a phenomenon known as the face overshadowing
effect. It is thought that a witness pays relatively more
attention to the face when it is visible, resulting in
decreased voice identification accuracy. Studies have
shown, however, that instructions to pay attention to the
voice do not significantly reduce the face overshadow-
ing effect, suggesting a process that may not be under
the witness’s conscious control. Use of voice recogni-
tion evidence in situations where the perpetrator’s face
has been visible, then, is considered unreliable.

Studies of eyewitness identification consistently find
superior performance in recognizing faces of one’s own
race as opposed to faces of another race. There is a sim-
ilar finding in voice recognition research regarding
accents and languages. English speakers, for example,
have been shown to be more accurate in recognizing
unaccented English-speaking voices than heavily
accented English-speaking voices and least accurate in
recognizing voices speaking in a foreign language.
Language familiarity, then, has a significant positive
effect on voice identification accuracy. (Gender, on the
other hand, has no consistent relationship to voice
recognition.)

Stress can also decrease the accuracy of voice recog-
nition. When viewing videotaped crimes in the labora-
tory, research participants typically make more errors in
both face and voice recognition when violent threats
are made or a weapon is present. Our ability to pay
attention to all aspects of our surroundings is limited
under any circumstances, and under conditions of stress
it becomes more limited. When threats are made, it is
more important to our survival to listen to and remem-
ber the content of the spoken message rather than the
vocal qualities of the speaker.
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Voices may easily be disguised, further decreasing
the ability of a witness to accurately recognize a
voice. When a witness hears a voice raised in anger
during the commission of a crime and subsequently
attempts to recognize the speaker saying something in
a normal tone, accuracy is decreased. Whispering is
an extremely effective way to disguise a voice,
because it covers up many distinctive vocal character-
istics such as pitch.

Earwitness accuracy may also be related to the age of
the witness. Studies tend to show that very young
children are not as accurate in recognizing voices as
children above 10 years of age, who often perform com-
parably with adults. Speaker identification accuracy also
decreases after the age of 40, probably related to
increases in hearing loss for older persons. Furthermore,
blind persons are not superior to sighted persons in their
ability to recognize voices or other natural sounds, in
spite of popular opinion to the contrary.

Common sense tells us that recognizing the voice of
an acquaintance, friend, or family member should be
easier than recognizing the voice of a stranger. To a cer-
tain extent, research supports this conclusion. However,
studies of the recognition of familiar voices find a wide
range of accuracy levels, depending on the specific cir-
cumstances of the event. Although some studies find a
high degree of accuracy (more than 95%) in recogniz-
ing familiar voices, studies often show accuracy rates of
less than 70%, and sometimes significantly lower.
Daniel Yarmey and colleagues, for example, compared
participants’ recognition of highly familiar voices
(immediate family members or best friends), moder-
ately familiar voices (co-workers, teammates, or
friends), or low-familiarity voices (casual acquain-
tances) and found that accuracy for identifying voices
of low and moderate familiarity was only about 65%
and participants misidentified the voices of strangers as
being familiar almost 40% of the time. Thus, according
to Yarmey, when a witness claims to recognize a perpe-
trator’s voice as that of a familiar person, police officers
should not simply take this statement at face value but
should construct a voice lineup to test the witness’s
ability to identify the voice in question.

Unfortunately, the most salient indicator of voice
recognition accuracy for a juror is often the witness’s
confidence in the courtroom. Studies consistently
show that voice identification accuracy is almost com-
pletely unrelated to confidence. Extremely confident
witnesses are often wrong in their identification of a
voice, and accurate witnesses often show little confi-
dence in their identifications. Furthermore, jurors are

likely to overestimate the likelihood of any voice
identification being accurate. When psychology
students, for example, are asked to estimate the per-
centage of accurate identifications in circumstances
mirroring actual laboratory and field studies, they
consistently give unrealistically high accuracy predic-
tions. While it may not be surprising that laypersons
have little knowledge of the problems associated with
earwitness identification, a recent British study indi-
cated that police officers were no more knowledge-
able than the general population regarding voice
recognition issues.

Voice Identification Procedures

In another parallel with eyewitness research, the use of
one-person showups in voice identification has been
criticized as unduly suggestive. In a study by Daniel
Yarmey and his associates, a young woman approached
citizens individually in a public place and interacted
with them for about 15 seconds each. The participants
were given a voice identification test approximately
5 minutes after the encounter. When the test was a one-
person showup as opposed to a lineup to six voices,
innocent suspects were significantly more likely to be
identified. Accurate identifications of the real speaker’s
voice were rare in both conditions.

Within the United States and, for the most part,
internationally, there are few standardized procedures
for use in forensic voice identification. Researchers at
the Netherlands Forensic Institute have proposed the
development of guidelines for voice lineup construc-
tion, similar to the guidelines in use in many police
departments for eyewitness lineups. They advocate a
minimum of five voices in the lineup in addition to the
suspect, with foils being chosen for similarity to the
suspect’s sex, age, accent, socioeconomic background,
and vocal characteristics, such as pitch and speed of
speaking. They also recommend the use of double-
blind administrators and standardized instructions for
the earwitness—recommendations that are becoming
common in the realm of eyewitness procedure but need
stronger advocacy in the voice recognition arena.

Lori R. Van Wallendael

See also Confidence in Identifications; Estimator and System
Variables in Eyewitness Identification; Eyewitness
Identification: Field Studies; Eyewitness Memory;
Eyewitness Memory, Lay Beliefs About; Juries and
Eyewitnesses; Retention Interval and Eyewitness
Memory; Showups; Weapon Focus
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VOIR DIRE

Voir dire is a legal proceeding during which attorneys
and/or judges question prospective jurors (called
venirepersons) to determine their fitness for jury duty.
The purpose of voir dire is to uncover bias; the proce-
dure is designed to identify and eliminate members of
the venire panel who are unable to be impartial and
who do not meet statutory requirements of jury service.
The format and scope of voir dire questioning varies
across jurisdictions and the discretion of the trial judge.
Research on voir dire is limited and primarily concerns
its effectiveness, the relative effectiveness of extended
versus minimal voir dire, and the factors influencing
juror honesty during voir dire questioning.

Purpose of Voir Dire

Voir dire, a term derived from Middle French which
means “to speak the truth,” is a pretrial legal proceed-
ing. During voir dire, the members of the jury pool,
known as the venire panel, are questioned by the judge,
the attorneys, or both. Questioning may be directed
toward the group as a whole or administered privately

to individual jurors. Based on their responses to this
questioning, prospective jurors are chosen for removal
from the jury. The legal purpose of voir dire is to
uncover any existing jury bias and to protect against the
possibility that the defendant receives an unfair trial.
This questioning process is designed to eliminate both
jurors who do not meet the statutory requirements for
jury service and those who are unable or unwilling to
set aside preexisting biases and remain impartial. The
Sixth Amendment of the U.S. Constitution guarantees
all defendants the right to a speedy and public trial by
an impartial jury of their peers, and thus the judge must
determine whether service by any of the venire mem-
bers would result in a constitutional violation.

The impaneling of an impartial jury requires that
venire members answer demographic and attitudinal
questions, as well as questions regarding their familiar-
ity with the case, the litigants, and anyone else involved
in the case. Jurors who express an inability to be impar-
tial may be excused from jury service through a chal-
lenge for cause or a peremptory challenge. However, it
is possible that the judge may alternatively attempt to
“rehabilitate” biased jurors or secure public commit-
ments that they will ignore their biases. Rehabilitation
is attempted when jurors indicate that they could have
difficulty remaining impartial to both sides of the case.
These jurors may be asked if their preexisting attitudes
will interfere with their ability to be fair and follow the
law. Jurors who agree to set aside their biases and
decide the verdict based on the evidence are considered
“rehabilitated” and fit for jury service. Although the
objective of voir dire is to identify jurors who hold
opinions or biases that would make them unfit or ineli-
gible for jury service, the voir dire proceeding may also
be used for other purposes. Attorneys may attempt to
ingratiate themselves with the jury, instruct the jury on
the relevant law, or obtain public assurances from jury
members that they can be fair during voir dire.

Procedural Elements of Voir Dire

The format of voir dire proceedings and the number and
scope of voir dire questions vary widely across states
and jurisdictions. The format of voir dire, the level of
attorney involvement, and the nature of questioning are
ultimately determined by the trial judge. In some
instances, only minimal voir dire is allowed, and the
judge conducts all questioning of the venire panel; attor-
neys have a minor role, and questioning is typically con-
ducted in a formal manner. In addition, the questions
are superficial in nature and primarily concern the
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prospective jurors’ ability to serve as impartial jurors.
Federal court adheres to this format of voir dire.
Extended voir dire typically allows for a greater number
of questions, more case-specific questions, and greater
involvement of the attorneys in the questioning. The
questioning format also varies according to the discre-
tion of the judge. Questions may be posed to the venire
members as a group, or members of the venire panel
may be questioned individually, out of earshot from the
remainder of the panel.

Attorneys from each side of the case may recom-
mend the elimination of venire members by issuing an
objection to a particular prospective juror’s presence on
the jury in the form of a challenge. There are two cate-
gories of challenges: challenges for cause and peremp-
tory challenges. The trial judge is responsible for either
granting or denying both types of challenges.

When issuing a challenge for cause, an attorney
must communicate to the Court the justification for the
challenge. The challenges for cause are intended to
eliminate prospective jurors who do not meet the legal
requirements for jury service. For example, federal law
mandates that jurors must be 18 years or older and U.S.
citizens to serve on a jury. In addition, impartiality is
another requirement for jury service; jurors must agree
to set aside preexisting opinions and promise to decide
the case based solely on the evidence presented during
trial. Thus, challenges for cause are designed both to
eliminate jurors who do not fit the statutory require-
ments of jury service and to excuse those who express
an inability or unwillingness to follow the law in a
given case. Both prosecutors and defense attorneys are
granted an unlimited number of challenges for cause.

The second mechanism for removing members of
the venire panel is through the use of peremptory chal-
lenges. The peremptory challenge differs from a chal-
lenge for cause in that attorneys are not routinely
required to provide justification for the objection.
Peremptory challenges may be used to excuse prospec-
tive jurors who meet the legal requirements for jury ser-
vice. Indeed, an attorney may expend a peremptory
challenge to excuse a prospective juror whom the attor-
ney believes to be unfavorable to their case but who is
not eligible for an excusal for cause. With some excep-
tions, attorneys may base peremptory challenges on any
number of factors, including occupation, physical
appearance, and even nonverbal behavior in the court-
room. The number of peremptory challenges allotted to
attorneys is limited, and attorneys are usually granted a
greater number in high-profile cases. In addition, in
some cases, defense attorneys may receive more

peremptory challenges than prosecuting attorneys.
There are some restrictions to an attorney’s use of
peremptory challenges, however. Peremptory chal-
lenges may not be used to excuse a member of the
venire panel because he or she is a member of a cogniz-
able group. Case law maintains that jurors may not be
excluded based on their race (Batson v. Kentucky, 1968),
sexual orientation (People v. Garcia, 2000), gender
(J.E.B. v. Alabama ex rel. T.B., 1994), religion (State v.
Fulton, 1991), or socioeconomic status (Thiel v.
Southern Pacific Co., 1946). Despite these rulings, lim-
iting the implementation of peremptory challenges, it is
widely acknowledged that the inappropriate use of
peremptory challenges, especially with regard to the
race or ethnicity of prospective jurors, still occurs.

Voir Dire as a Safeguard

Voir dire is widely considered to be a legal safeguard,
helping ensure that verdict decisions are based on evi-
dentiary considerations and not the preexisting attitudes
of individual jurors. Voir dire is especially important in
cases in which there are concerns about the existence of
juror partiality, such as cases that have received a great
deal of pretrial media attention. In these types of cases,
jurors may hold attitudes that could interfere with their
ability to weigh the evidence in a fair manner. For exam-
ple, if jurors have been exposed to media coverage of a
case, it is possible that they may have already formed
opinions about the guilt of the defendant prior to the trial.
Similarly, research has demonstrated that there are cer-
tain types of cases about which jurors have strong atti-
tudes, such as death penalty and child sexual abuse cases
as well as cases in which a defendant enters an insanity
plea. Research has demonstrated that attitudes toward the
death penalty and attitudes toward the insanity defense
are related to verdicts in these types of cases. For exam-
ple, research indicates that jurors who are proponents of
the death penalty are more likely to render a guilty ver-
dict than jurors who are opposed to the death penalty.
This research indicates that for cases in which jurors hold
biases or strong preexisting attitudes, juror judgments are
not solely based on the strength of evidence.

For voir dire to be an effective procedure for elimi-
nating biased jurors from the panel, several conditions
must be met. First, attorneys must be able to construct
questions that accurately assess juror attitudes and tap
into juror bias. In addition, jurors’ attitudes must be
related to their verdict decisions. Finally, jurors must
respond honestly to questions posed to them during
voir dire.
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Research on the Format
and Effectiveness of Voir Dire

Perceptions and opinions about the voir dire proce-
dure are mixed; while some have described it as an
essential part of the trial process, others claim that the
time and financial resources consumed by this process
contribute to a lack of efficiency in the legal system.
As the Sixth Amendment guarantees each criminal
defendant the right to an impartial jury, it seems cer-
tain that some form of voir dire is a legal necessity to
assess the venire panel for preexisting biases.
However, some critics maintain that the information
obtained during the voir dire process is not sufficient
or appropriate for identifying juror bias. Therefore,
many have argued for a reduction in both the time and
scope of voir dire and attorney involvement in the
process. Although research on actual voir dire pro-
ceedings is limited, an observational study of voir dire
in four felony cases found that approximately half the
discussion during voir dire concerned jurors’ ability to
fulfill their role and remain impartial. The findings in
this study suggest that attorneys can be effective at
challenging members of the venire panel, who are
generally biased against their side. However, it is pre-
mature to draw conclusions based on these data as the
sample of cases observed was very small.

In addition to debate over voir dire in general, there
is controversy concerning the length and scope of voir
dire and the level of attorney participation. Proponents
of extended voir dire claim that it is necessary to ade-
quately assess juror bias and to provide both parties
with enough information to properly exercise peremp-
tory challenges. However, critics of extended voir dire
argue that it wastes valuable time and monetary
resources in light of the nation’s large backlog of cases.
These critics argue for minimal voir dire and limited
attorney involvement and claim that the high status of
judges and the serious nature that surrounds the ques-
tioning will encourage jurors to be forthcoming with
information. In addition, opponents of extended voir
dire claim that attorneys abuse the voir dire procedure
by using it for purposes other than assessing juror bias.
Indeed, according to critics, these inappropriate uses
include ingratiation and establishing rapport with the
jury, obtaining public commitments from jurors prior to
the start of the trial, and prematurely presenting case
arguments. The most central critique of extended voir
dire is that it does not result in a more effective elimi-
nation of biased jurors than does minimal voir dire. In
addition, although extended voir dire has been shown to

reduce perceptions of defendant culpability compared
with minimal voir dire after juror exposure to pretrial
publicity, research has failed to find evidence that
extended voir dire is superior to minimal voir dire in
reducing the biasing impact of pretrial publicity on
juror judgments.

Despite the failure to demonstrate the superiority of
extended voir dire over minimal voir dire as a safeguard,
there is evidence to suggest that extended voir dire may
be the preferable format for obtaining honest answers
from jurors. Although it is possible that minimal voir
dire in which a judge conducts the questioning may be
more efficient than extended voir dire in terms of time
and cost, existing data suggest that judge-conducted voir
dire may be less likely to assist in the identification of
biased jurors than attorney-conducted voir dire. Mock
jury research has demonstrated that participants are
more honest and forthcoming when voir dire question-
ing is performed by an attorney rather than by a judge.
This finding is also supported by research on informa-
tion disclosure in interview settings, which demon-
strates that when there is a great amount of social
distance between the interviewer and the interviewee,
the interviewee may feel pressure to respond in an
“acceptable” manner rather than responding honestly.
The status differential between judges and jurors is
larger than that between attorneys and jurors, suggesting
that prospective jurors would be more likely to provide
honest responses to questioning by attorneys rather than
by a judge. Attorneys are free to move around the court-
room and decrease their physical distance from the
venire panel, whereas the large social distance between
judges and prospective jurors is exacerbated by the
placement of the judge behind the elevated bench.

In addition, research on social interactions also
demonstrates that people are more willing to disclose
information to people who appear friendly and warm
than to those who seem detached and reserved. Judges
are compelled by their role to maintain a formal and
proper demeanor during trial proceedings, and although
they may act in a kindly manner toward the venire
members, it would be inappropriate for judges to
attempt to curry favor with the jurors. Conversely, attor-
neys may take advantage of their partisan role and act
in a warm, friendly, and sociable manner toward the
venire panel. This type of behavior toward the prospec-
tive jurors may also work to limit the perceived social
distance between attorneys and jurors and to increase
disclosure and honesty during voir dire.

Although attorney-conducted voir dire may be a
mechanism for eliciting honest information from
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jurors, there are other obstacles that may impede juror
honesty during voir dire. There are several features of
voir dire that may serve as demand characteristics, or
aspects of the situation that communicate to jurors
what behavior is considered appropriate and accept-
able. For example, the situational aspects of voir dire
communicate to prospective jurors that the judge is in
a position of authority, and it is likely that the high sta-
tus of the judge makes the norm to obey authority
salient in this situation. The judge is dressed in a cer-
emonial black robe, seated at an elevated bench, and
addressed as “Your Honor,” highlighting his or her
elevated status and official role. Stanley Milgram’s
classic research on obedience to authority has demon-
strated the potential for this social norm to influence
behavior. In addition, several aspects of the voir dire
setting communicate the seriousness of the procedure.
The courtroom setting is formal and ritualistic. It is
likely that ideals such as fairness and impartiality are
made salient by the situational aspects of the voir dire
procedure. As jurors most likely agree with these
ideals, it may be difficult for biased jurors to admit
their biases in response to questioning by a judge.

The expectations that attorneys and judges have
about jurors’ level of preexisting bias may influence
the manner in which they question prospective jurors
and influence juror honesty. This is known as the
experimenter expectancy effect. Research in this
area suggests that when experimenters have a predic-
tion about the results of an experiment, this predic-
tion can be unconsciously communicated to
participants, which generates hypothesis-confirming
behavior from the participants. It is possible that
because judges must ignore their personal biases
when presiding over a case, they believe that jurors
also possess the ability to put aside preexisting prej-
udices for the trial. Thus, it is possible that if judges
expect that jurors will be impartial, this expectation
could be inadvertently communicated to jurors,
resulting in dishonest answers from the prospective
jurors in response to questioning.

As mentioned earlier, for voir dire questioning to be
effective in allowing for the elimination of biased
jurors from the venire panel, jurors must answer the
questions posed to them during voir dire honestly.

However, during voir dire, the common legal practice
of juror rehabilitation may be an additional impedi-
ment to the honest reporting of juror bias during voir
dire. Indeed, when prospective jurors admit to harbor-
ing bias, the judge often asks if they can put their
biases aside and decide the case based on the evidence.
The Supreme Court ruling in Mu’min v. Virginia
(1991) simply requires an affirmative response to these
questions to demonstrate juror impartiality. Other
rehabilitation tactics include reminding the prospective
jurors of the grave importance of their civic duty and
that the law requires jurors to ignore all preexisting
biases and opinions. It is possible that prospective
jurors feel pressure to comply with a request from the
judge and are uncomfortable reporting that they would
be unable to be fair and impartial. It is likely that
prospective jurors find it difficult to respond honestly
to inquiries about bias.

Caroline B. Crocker, F. Caitlin Sothmann,
and Margaret Bull Kovera

See also Jury Selection; Scientific Jury Selection
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WAIVER TO CRIMINAL COURT

Juvenile transfer to adult court is the process by which
some youths who are viewed by juvenile court judges as
inappropriate for the juvenile justice system are trans-
ferred to adult court. The decisions to transfer a youth to
adult court are typically based on concerns about public
safety balanced against considerations of youth devel-
opment. The rationale for waiver is fourfold: (1) separate
severely antisocial from amenable youths, (2) ensure
public safety, (3) remove youths unlikely to be amenable
within the juvenile court time frame, and (4) hold mature
adolescents accountable for their conduct. There are
various mechanisms for waiver, including juvenile
waiver, prosecutorial filing, and automatic and reverse
transfer. The standards applied in each transfer mecha-
nism are typically based on the criteria outlined by
Judge Abe Fortas in Kent v. United States (1966). These
standards are used by judges in determining whether a
youth should be transferred to adult court.

Since the inception of the new juvenile justice sys-
tem, psychology has played a role in the evaluation of
juvenile offenders. Psychology’s link to the waiver
process is important because it increases the likelihood
that individual characteristics will be considered prior
to waiving jurisdiction of youth. An important compo-
nent of the evaluation is for mental health professionals
to suggest what types of treatment might allow for
prosocial change. With respect to policy, psychologists
can inform the courts about new mechanisms or ways
of processing and treating severe offenders that would
allow for potential change in their problem behavior
and their healthy development.

This entry discusses the rationale for waiver, the
various mechanisms for waiver, the standards that are
applied by judges in determining whether a youth
should be transferred to adult court, and the criteria
that underlie each standard. In addition, it describes
the relationship between psychology and the waiver
process and highlights the contribution to evaluation
that mental health professionals can make by suggest-
ing what types of treatment might allow for positive
change. Psychology can also help inform policy on
the waiver process.

Historical Purposes
of Waiver of Jurisdiction

The rationale for and the juvenile court’s interest in
upward waiver for certain juvenile offenders is fourfold.
First, the juvenile justice system was initiated to reha-
bilitate delinquent youths. Transfer mechanisms have
always been available to avoid the inclusion of youths
whose potential dangerousness might detract from the
rehabilitative efforts of programs that were designed to
benefit errant children and adolescents. Thus, the waiver
mechanism was used as a safety valve to remove certain
youths who were thought to detract from a system that
was intended to treat and improve youths who were
believed to be amenable to intervention.

Second, the juvenile justice system is responsible for
protecting the public. In most states, the juvenile justice
system must release youths in its custody when they
reach a certain age (typically 17 or 18 years), depend-
ing on the laws pertaining to particular offenses. If it is
thought that a juvenile is unlikely to be rehabilitated
prior to turning 18 (the most common age after which
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the juvenile justice system no longer has jurisdiction),
the law allows juvenile court judges to waive jurisdic-
tion. This then alleviates any potential threat the child
or adolescent might pose to public safety with regard to
escape from less secure facilities or at the time of
mandatory release.

Third, when a youth’s rehabilitation is considered
unlikely, it has been argued that the state has an inter-
est in avoiding the use of its limited rehabilitation
resources. Historically, waiver has been an acceptable
legal mechanism for avoiding the use of existing
resources when even the usually effective treatments
would be unlikely to result in rehabilitation. However,
the courts are also expected to think of creative ways
to help youths change their behavior.

Fourth, until the waiver and transfer laws were
enacted, it was legally presumed that all juveniles below
a certain age (typically 18 years) were insufficiently
mature to be held criminally responsible for their anti-
social acts. Youths below this age were automatically
treated as juveniles under the parens patriae philosophy.
This guiding principle remains as a presumption, but
one that is debatable depending on the juvenile’s level of
maturity. Thus, juveniles may be transferred if they are
viewed as mature participants in a criminal act. Maturity
is often considered in conjunction with risk of future
offending and treatment amenability.

Mechanisms for Transfer:
Routes to and From Juvenile Courts

There are different mechanisms by which the justice
system achieves transfer. Transfer mechanisms can be
grouped into three categories: judicial (upward)
waiver, statutory exclusion, and direct file. Transfer
mechanisms are determined by state law, and states
may use any combination of mechanisms to meet per-
ceived societal needs and policy goals.

Judicial waiver is the most common method for trans-
ferring cases to adult criminal court, with 45 states allow-
ing for transfer of certain types of cases on the basis of
juvenile court judges’ decisions about the appropriate-
ness of transfer. Under this method, juvenile court judges
make a determination as to whether the juvenile should
be tried in juvenile court or transferred to adult court.
Juvenile court judges may consider a range of factors in
making this decision, including psychological evalua-
tions that address the psychological characteristics of
the youth as they pertain to Kent criteria.

Two other mechanisms by which youths may be
transferred to criminal court for trial exist. These

mechanisms, which were introduced in the 1990s,
include statutory exclusion and prosecutorial direct file.
At present, 29 states provide a statutory exclusion. In
these states, offenders above a certain age or accused of
certain types of crime (serious offenses such as murder
and assault) are automatically outside the jurisdiction
of the juvenile court. In these cases, the charge is filed
directly in adult criminal court without any input from
juvenile court judges, a formal juvenile hearing, or an
evaluation of the youth’s characteristics. This mecha-
nism, which is available in 25 states, removes the dis-
cretion of the juvenile court judges from the transfer
process entirely.

The second transfer mechanism, which was adopted
in 15 states in the late 1980s and early 1990s, is called
prosecutorial direct file. This mechanism allows prose-
cutors to file charges against youths in either juvenile or
criminal court for certain types of offenses. Similar to
automatic transfer, prosecutorial direct file does not
allow for a hearing at the juvenile level, nor is there any
evaluation of the youth prior to the prosecutor’s filing
of the case directly in adult criminal court. Recent esti-
mates of the percentage of juveniles transferred to adult
court under each type of transfer indicate that although
newer routes have been introduced, judicial transfer
from juvenile courts remains a relatively common
mechanism for transfer. Waiver rates differ based on the
types of crimes committed and what is occurring in var-
ious communities with respect to the level of juvenile
violence.

A protective transfer mechanism is now in place in
some states if a decision error occurs during the trans-
fer process. In some states where criminal courts
receive transferred youths by statutory exclusion or
direct file, judges may view the youths as amenable to
treatment in the juvenile justice system and/or possibly
too immature to be processed in adult criminal court; at
this point, juvenile court judges have the opportunity to
reverse the transfer or decertify the youths. This option
is available in 25 states and serves as a safety net for
youths who are inappropriately transferred to criminal
court. It is interesting that in some states where judicial
transfer from juvenile courts (upward waiver) is used,
reverse transfer is an option. However, this special case
of the reverse transfer is rare and only occurs in 6 states.
In sum, the reverse transfer process, available in
25 states, serves as a protective mechanism for youths
who are inappropriately transferred to adult courts (e.g.,
if they are immature, amenable to treatment, or incom-
petent to stand trial); however, this mechanism typi-
cally requires that some authority (attorney and/or the
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judge) recognize the decision error and plan a pretrial
hearing in criminal court, which then allows the crimi-
nal court judge to transfer jurisdiction and send the
youths back to juvenile court.

There is also the potential for blended sentencing,
wherein the trial occurs in one setting, but sentencing
occurs in a different setting or combination of settings.
Such a system may result in the imposition of both
juvenile and criminal sanctions for the same offense.
All these mechanisms are attempts to balance the need
for protecting society against the recognition that
children may possess diminished capacity compared
with adults and therefore deserve a judicial process
that takes such factors into account.

Legal Standards for
Transfer to Adult Court

With each of the mechanisms for transfer, it is required
that the judge apply a “standard” to determine whether or
not the youth should be tried in adult court. The laws
controlling waiver of court jurisdiction require hearings
to address whether evidence supports the statutory crite-
ria for waiver. Many states have two to three levels of
legal standards for waiver of jurisdiction. The first is a set
of simple threshold conditions that must be met before
going further (e.g., age, being charged with a certain
offense, having a special history of prior offenses). If the
threshold measures are met, then courts in most states
can proceed to the point at which they apply
one of typically three standards, which are often referred
to as (1) public safety or danger to others,
(2) amenability to rehabilitation, and (3) the best interest
of the child/community. Many of these standards have a
similar meaning. Specifically, they are attempting to bal-
ance the development of the youth against the protection
of society. For instance, the danger to others standard
requires that youths not be waived to criminal court
unless they present a serious risk of harm to others. The
same standard would generally be applied in reverse
waiver (requiring that the youth not present a serious risk
of harm if the waiver were approved). The amenability to
rehabilitation standard allows the court to waive jurisdic-
tion and remand the youth for criminal court trial only if
the youth is found to be not amenable to rehabilitation
within the resources of the juvenile court (as stated in
Kent v. United States) and/or “is not a fit and proper sub-
ject” for juvenile custody. Each of these criteria men-
tioned above are drawn from the eight criteria listed in
Kent v. United States. The best interest of the child/com-
munity standard requires that the juvenile court judge

consider issues such as dangerousness and amenability
and attempt to provide the best placement for the youth.
Finally, it appears that increasingly states do not list a
broader standard but rather list the specific Kent-like cri-
teria to be considered before transferring a youth to adult
court. All three standards exist because of a concern for
risk of harm to the public.

Criteria Underpinning the
Standards: The KKeenntt Criteria

Under each standard within state statutes, there is a set
of criteria that judges consider to address the legal stan-
dard. Many of these factors listed in state statutes
mimic Kent criteria. Specifically, in Kent v. United
States, the U.S. Supreme Court recommended eight
factors, and most states have etched some permutation
of these factors into the statutes or case law. The Kent
criteria can be separated into straightforward legal cri-
teria and others that are psychological or psycholegal in
content. For example, some Kent criteria—such as
whether the case has prosecutorial merit or the desir-
ability of trial in criminal court because the case
involves adult associates—are primarily factors that the
judges can easily determine without any psychologi-
cal input. Therefore, forensic clinicians do not need to
provide input pertaining to direct legal factors. Other
elements of Kent that concern danger to others,
sophistication maturity, and amenability to treatment
are pertinent psychological constructs for which judges
often request psychological evaluations and input.

Psychology’s Link to Juvenile
Waiver Considerations

Historically, clinical forensic psychologists have been
central participants in the evaluation of youths who
were facing transfer. Psychologists are often asked to
provide information about the risk the youths pose to
society, their level of maturity, and the degree to
which they are amenable to treatment. If the youths
are amenable, psychological reports and/or testimony
then are responsible for providing a road map for
change and, in relation, recommend where this change
could occur. Traditionally, these questions have been
answered by clinical interview alone. More recently,
juvenile assessment tools have been designed for the
assessment of young offenders that may be helpful
in guiding assessment in this area. For example, the
Structured Assessment of Violence Risk for Youth, the
Youth Level of Service/Case Management Inventory
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(YLS/CMI), and the Risk-Sophistication-Treatment
Inventory (RSTI) are all measures that could be used
to examine youths and provide information that is rel-
evant to the courts regarding youths who are being
evaluated by the courts. In addition to these mea-
sures, Thomas Grisso also provides a structure for the
evaluations that might be used. While the aforemen-
tioned measures provide structure to the evaluation
process, they do not supplant the need for extensive
knowledge about adolescent development and the
need to keep abreast of the current literatures on
transfer, risk of violence in youth, maturity, and treat-
ment amenability.

The role of psychology in the waiver of youths has
been substantial for two primary reasons. First, psy-
chologists are able to provide relevant psychological
information on youths that allows for the individual
assessment of youths rather than automatic or direct
file procedures that do not consider individual differ-
ences. In addition, psychologists’ reports and testi-
mony provide an opportunity not only to describe the
youths but also to determine and delineate what needs
to change.

Second, the role of psychology has been to aid in
the eventual development of policy. Research and
scholarly papers thus far have suggested that one way
to improve transfer evaluations is to have the evalua-
tions conducted frequently. At present, single-point
predictions are limited because they capture the youth
at one moment in time but do not incorporate future
data. This may not be particularly helpful as the youth
grows. Thus, the concepts of youth violence preven-
tion, management, and treatment need to be infused
into contemporary thinking on juvenile evaluations by
juvenile and adult court decision makers. This con-
ceptual development suggests the need for identify-
ing, measuring, and monitoring changeable risk and
readiness for treatment factors in youth because these
factors are the most promising targets for reducing
problem behavior in youth. Maturity and amenability
are two concepts that are changeable and may affect
the potential for problem behavior in youth over time,
but single-point predictions do not allow for the devel-
opment of these concepts over time. One such policy
change might be to adopt the blended sentence option
more frequently so that youths can be monitored over
longer periods of time before making an ultimate
decision about transfer.

Randall T. Salekin, Christie A. Ledbetter,
Nicole M. Johnson, and Jessica Morgan
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WEAPON FOCUS

The weapon focus effect is the tendency for witnesses
who observe an armed criminal to direct their attention
toward the weapon so that they fail to encode and
remember information about the perpetrator’s physical
appearance as accurately as they would have if no
weapon had been visible. This effect can have impor-
tant consequences for the investigation of a crime, as
the police often rely on witnesses’ descriptions of a per-
petrator as they attempt to identify a suspect.

In lab experiments investigating weapon focus,
researchers typically expose participant-witnesses to
slide sequences, videos, or live enactments in which a
target person holds a weapon (in the experimental con-
dition) or a neutral object (in the control condition),
although sometimes in the control condition the target
is empty-handed. Several kinds of weapons have pro-
duced the effect, including a handgun, carving knife,
switchblade knife, meat cleaver, liquor bottle, and
syringe. Usually witnesses’ performance in a condition
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with a completely visible weapon is compared with
performance in a condition with no weapon, but in
some studies researchers have manipulated the amount
of exposure time or the degree of visibility.

The primary dependent variable, witnesses’ memory
of the target’s appearance, has been measured using two
different methods. First, witnesses may attempt to
describe the target’s physical features (e.g., height, hair
color) and clothing by responding to open-ended or
multiple-choice questions. Many studies have demon-
strated that a weapon’s presence impairs the accuracy of
witnesses’ descriptions. A second method is to ask wit-
nesses to identify the target in a lineup. The weapon’s
influence on this less sensitive measure is weaker, with
a few experiments reporting null results.

Although memory of the target’s appearance is the
main interest in most studies, a weapon’s presence can
harm the ability to remember other aspects of the tar-
get as well. For example, witnesses exposed to a
weapon may find it more difficult than controls to
recall the semantic content of verbal statements made
by the target.

If witnesses in the experimental condition focus on
the weapon to a greater extent than controls focus on
the neutral object, one might expect this difference to
be revealed by eye movements and by memory for the
object. Consistent with these expectations, researchers
found that witnesses made more frequent and longer
eye fixations on an object held by a target in a slide
sequence if that object was a gun rather than a non-
weapon. Additionally, although only a few studies
have investigated memory for the object, those that do
exist generally indicate that witnesses can identify and
describe a weapon better than a neutral object.

Some researchers have used field studies rather than
lab experiments to explore the weapon focus effect,
usually by interviewing witnesses to actual crimes or
examining police reports. Some, though not all, of
these investigations have yielded null results. Perhaps
these findings are at odds with those obtained in lab
experiments because field studies are more realistic.
Alternatively, the discrepancy could be attributed to
field researchers’ difficulty in surmounting daunting
methodological obstacles. For example, determining
the accuracy of witnesses’ reports is problematic
because there is often no complete, objective record of
the scene they observed. Also, researchers must strug-
gle to eliminate potential confounds with the weapon’s
presence, such as exposure time, retention interval, the
witness’s vantage point, the perpetrator’s behavior, and
differences in police response (e.g., the police might

question witnesses to crimes involving weapons more
thoroughly than witnesses to weaponless crimes).
Nevertheless, field studies are a valuable complement
to lab research, and they offer the possibility of greater
ecological validity.

Two different explanations for the weapon focus
effect have been discussed in the literature. The first
interprets it as a consequence of the psychological
arousal or anxiety that the sight of a weapon is sup-
posed to create. The idea is that as a witness’s anxiety
rises to a point above the optimal level, attentional
capacity shrinks so that the witness focuses mostly on
central cues (e.g., the weapon, because it is the source
of the anxiety) at the expense of peripheral cues (e.g.,
the perpetrator’s clothing and facial features). This
hypothesis is contradicted by several findings:
Memory of the target is not affected by (a) the level of
threat that the armed target directs toward another per-
son, (b) the degree of threat associated with the object
held by the target, or (c) having a confederate holding
a syringe threaten the witnesses by telling them that
they would receive an injection as part of the experi-
ment. Moreover, the weapon focus effect occurs even
when witnesses rate their anxiety as low.

An alternative explanation proposes that weapons
seem unusual or unexpected within many contexts.
Furthermore, it is known that unusual objects within
visual scenes attract attention. Consistent with this
account, research has shown that an unusual object,
such as a stalk of celery or a toy Pillsbury doughboy,
can have the same impact on memory of the target as
a weapon.

One prediction that follows from the unusualness
explanation is that a weapon should fail to elicit the
typical weapon focus effect if it appears within a con-
text in which weapons would be expected. For exam-
ple, a gun held by a target at a shooting range would
not be out of place. A test of this prediction revealed
that, as hypothesized, a weapon focus effect did not
occur in that setting.

An interesting question with both theoretical and
practical implications concerns the mechanism by which
weapons attract attention. Specifically, do weapons cap-
ture attention automatically? If so, witnesses would have
relatively little awareness of and control over their atten-
tional focus. However, if the answer is no, potential
witnesses (e.g., bank tellers and convenience-store work-
ers) could perhaps receive training that educates
them about the weapon focus effect and teaches them
to watch the perpetrator rather than the weapon as a
crime unfolds. Recent data suggest that educated
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witnesses can overcome the weapon focus effect,
which implies that weapons probably do not capture
attention automatically.

Kerri L. Pickel
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WITNESS MODEL

Formal (mathematical and computer simulation) mod-
els have been developed and applied in a wide range of
areas in psychology. The application of formal models
can be helpful for clarifying theoretical assumptions,
generating precise predictions, and testing the ade-
quacy of theoretical explanations by comparing the-
ory-generated predictions with human-generated data.
This entry describes a computational model called the
WITNESS model that has been developed for eyewit-
ness identification. The WITNESS model assumes that
lineup members are compared with an error-prone
memory representation of the perpetrator and that
identification decisions are based on a weighted com-
bination of absolute and relative match information.

Eyewitness identification research has a clear and
immediate real-world application. Given the converg-
ing evidence that mistaken identification is the primary
factor contributing to wrongful conviction, it is impor-
tant to understand the causes of mistaken identification
and develop techniques to minimize its occurrence.
Toward that end, eyewitness identification research has
provided several important insights into the factors that
cause or are associated with eyewitness errors and has
been instrumental in efforts to reform the procedures
by which identification evidence is obtained.

It is also important to understand the psychological
processes that underlie eyewitness identification deci-
sions and errors. Here, the questions are not about
what happens, but rather why what happens happens.
Toward that end, it can be useful to develop and test
comprehensive, mathematical models of the memory
and decision processes that underlie eyewitness iden-
tification. One model that has recently been developed
for eyewitness identification decisions is called the
WITNESS model. This entry will present a brief
overview of the WITNESS model and how it is
applied to eyewitness identification.

The WITNESS Model

The WITNESS model makes a few simple assumptions
about the memory and decision processes that underlie
identification decisions and produces response proba-
bilities that can be compared with data. The compari-
son between responses generated by the model and
responses generated by human witnesses provides a
means of evaluating the assumptions of the model.

These assumptions are straightforward. First, the
model assumes that any event or stimulus may be rep-
resented as a vector of features, f1, f2, f3, . . . , fM. For
eyewitness identification, the critical stimulus is the
perpetrator of the crime, represented in the model as a
vector P. Memory, denoted as a vector M, is an
incomplete and error-prone representation of the per-
petrator. Specifically, in the model, a given feature of
the perpetrator Pj is stored correctly with probability s
and stored incorrectly with probability 1 − s.

Lineup members are also represented as vectors of
features. An important aspect of eyewitness identifi-
cation generally and the WITNESS model specifically
concerns the similarity relationships between lineup
members (denoted by vectors L1, L2, L3, . . . , LN), the
perpetrator (P), and the witness’s memory of the
perpetrator (M).

According to the model, when the lineup is pre-
sented, the witness compares each lineup member
with his or her memory of the perpetrator. The result
of this comparison process is a number of match val-
ues, each one indicating the similarity between lineup
member (Li) and the witness’s memory (M) of the
perpetrator, denoted m(Li, M). Thus, for a six-person
lineup, there will be six match values.

Of course, these match values do not specify the
decision that the witness will make. The witness must
apply a decision rule that considers the match values
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so as to make a decision. In the WITNESS model, the
decision to make an identification is based on the best
match and the next best match. Specifically, the evi-
dence in favor of identifying the best match is given
by a weighted combination of the value of the best
match and the difference between the best match and
the next best match. This is illustrated below as

EVID = wb(BEST) + wb−n(BEST − NEXT),

where BEST is the value of the best-matching lineup
member and BEST − NEXT is the difference between
the best-matching and the next best-matching lineup
member. Thus, a person may be identified if he or she
is a very good match to memory or if he or she is a
much better match than anyone else in the lineup.
These two ways of making an identification are similar
to the distinction between absolute versus relative judg-
ments made by Gary Wells in 1984. The degree to
which the identification is based on absolute versus rel-
ative judgments depends on the values of the weights
wb and wb−n (where wb and wb−n must sum to 1.0). A high
value of wb is consistent with an absolute judgment,
whereas a high value of wb−n is consistent with a rela-
tive judgment. According to the model, the witness
makes an identification if EVID is above a criterion c
and makes no identification if EVID is below c.

Applications of the WITNESS Model

In fitting the WITNESS model (or any model) to data,
the model’s parameters are free to vary. Of course, the
parameters should vary in ways that are sensible. A
few examples of how the model’s parameters vary
with experimental manipulations are illustrated below.

OObbsseerrvvaattiioonn  aanndd  MMeemmoorryy

The changes in the conditions of observation and
memory are produced in the model by variation in the
storage parameter s. The value of s will be higher to the
extent that the witness has a better opportunity to view
the perpetrator, and the delay between the crime and the
presentation of the lineup is shorter. Thus, values of s
reflect both the failure to store information in memory at
the time of the observation and the failure to retain that
information over time. When there is less accurate infor-
mation about the perpetrator in memory, the match val-
ues become noisy and converge, making it less likely
that the witness will correctly identify the perpetrator

and more likely that the witness will identify an inno-
cent person. Any factor that affects the storage or loss of
information in memory would be modeled in terms of
lower values of s, including shorter exposure durations,
longer retention intervals, high levels of stress and fear,
and distraction due to weapon focus effects.

LLiinneeuupp  CCoommppoossiittiioonn

Police officers usually select foils (innocent per-
sons in a lineup) based on their similarity to the sus-
pect in the lineup. In the model, the critical parameter
is S(F, S)—that is, the similarity between the foils and
the suspect. Specifically, S(F, S) is the proportion of
features shared by both the suspect and the foil. The
suspect should be more likely to be identified when
S(F, S) is low and less likely to be identified when
S(F, S) is high. In the extreme, the model predicts that
if S(F, S) is very low, the suspect may be very likely
to be identified, whether he or she is guilty or not.

LLiinneeuupp  IInnssttrruuccttiioonnss

Because the suspect may be innocent, it is impor-
tant to instruct the witness that the true perpetrator
may or may not be in the lineup and that the witness
is not obligated to make an identification. These
instructions are called unbiased because they are
unbiased with respect to the guilt or innocence of the
suspect. A biased instruction implies or explicitly
states that the perpetrator is in the lineup and that it is
for the witness to identify him or her (disallowing a
“None of the above” response). It is not surprising that
biased instructions result in a higher identification
rate, irrespective of whether the suspect is guilty or
innocent. The problem, of course, is that as the identi-
fication rate increases (without any change in the
accuracy of memory), the likelihood that an innocent
person will be misidentified also increases.

One way to model the effect of instructions is to lower
the value of c (the decision criterion) for biased instruc-
tions and raise it for unbiased instructions. However, it is
not the only way to model instruction effects. One could
assume that biased instructions result in changes in the
weights. For example, the biased instructions could have
their effect by inducing witnesses to make identifications
even if the best match is not that high, provided that he
or she is a better match than anyone else in the lineup. In
the model, this shift would be instantiated as a decrease
in wb and an increase in wb−n.
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The Importance of
Mathematical Models

Why is it important to develop mathematical models
for eyewitness identification? Mathematical and com-
putational models can be particularly useful when the
behavior of interest arises from the confluence of many
complex, underlying processes. Eyewitness identifica-
tion decisions certainly fit that description. For exam-
ple, a witness’s identification accuracy may change
with the passage of time, not only because information
is lost from memory but also because the witness may
make adjustments in his or her decision processes (e.g.,
lowering the decision criterion as match values drop
due to the loss of information over time).

Also, models provide a way of evaluating ideas
within a common framework. As noted earlier, when
a witness is given biased instructions, the change in
the witness’s willingness to make an identification
could be due to a change in decision criterion or a
change in the balance of absolute and relative infor-
mation used to make the decision. Competing expla-
nations can be compared within the model to see
which explanation gives the best account of the exper-
imental results.

Models such as the WITNESS model can lead to
new discoveries and new ideas and can challenge
well-accepted views. Such models generate quantita-
tive predictions that can be compared with data,
allowing precise specification, clear predictions, and
straightforward evaluation of the model. When mod-
els are compared in this way, theories that seem intu-
itively plausible sometimes fail quite badly and
theories that seem intuitively wrong sometimes fit
data quite well.

Steven E. Clark
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WITNESS PREPARATION

The term witness preparation refers to any type of
advice or training given to someone who is going to
give sworn testimony with the intention of helping
improve the quality of their testimony. All persons
who might testify in court are potential candidates for
witness preparation, including civil and criminal case
defendants, plaintiffs, victims, experts, eyewitnesses,
and other lay witnesses. Witness preparation may be
used to prepare witnesses to testify during trial, but it
is also used to prepare them to testify in pretrial depo-
sitions and hearings. Witness preparation is carried
out by attorneys in most cases, but psychologists,
communication specialists, acting coaches, and other
consultants assist attorneys in preparing witnesses in
some cases—especially high-profile cases.

The two main goals of witness preparation are to
educate witnesses about the testimony process and to
improve their communication skills. Whether carried
out by attorneys, psychologists, or other consultants,
witness preparation can be thought of as a behavioral
intervention designed to improve communication
skills and foster an appropriate level of confidence
about testifying. This entry provides an overview of
the techniques used to prepare witnesses to testify in
court and a summary of the small, but generally sup-
portive research literature examining its use.

Witness Education

Most people who undergo witness preparation training
are novice witnesses who have little or no experience
testifying. Sometimes, these witnesses know little
about the nature and process of courtroom testimony,
such as where they will sit in the courtroom, who will
ask them questions, and what the questions will be
like. These circumstances often contribute to feelings
of anxiety and fear in novice witnesses. Research sug-
gests that one way to reduce witnesses’ feelings of anx-
iety about testifying is to educate them about the
testimony process by having them participate in a tes-
timony simulation. A testimony simulation can also be

866———Witness Preparation

W-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 866



thought of as a testimony rehearsal or a dry run. In a
testimony simulation, the witness responds to the types
of direct and cross-examination questioning that their
attorney expects them to experience in the courtroom.
Ideally, the direct examination questioning in the testi-
mony simulation is conducted by the attorney who will
question the witness in court, while an unfamiliar
attorney conducts the cross-examination testimony.

Although many witnesses are apprehensive about
testifying and unsure about how well they will be able
to testify, some witnesses are extremely eager to tes-
tify and overly confident about how likely jurors are
to believe their testimony. In these instances, witness
education can be used to induce a realistic amount of
anxiety in the witness. For example, some criminal
defendants want to testify in their defense because
they feel that they can simply explain or argue away
all the evidence that the prosecution has amassed
against them. These defendants see testimony as an
opportunity to tell their story, the way they see it, and
tend to argue and become defensive in response to
challenging cross-examination questions. Testimony
simulations can be used with overconfident witnesses
to provide a realistic example of what it is like to be
cross-examined and to show them that their “I’m
right, you’re wrong” approach to testifying is not
likely to be persuasive in the courtroom.

Testimony Delivery Skills

Testimony delivery skills are the verbal and nonverbal
behaviors that witnesses use to create a desired
impression on those observing their testimony, includ-
ing jurors, judges, and attorneys. Although the type of
impression that an attorney wants a witness to create
can vary considerably from witness to witness, rang-
ing from confident and in control (e.g., a falsely
accused executive) to indignant and upset (e.g., a sex-
ual harassment victim who has been persecuted for
coming forward), all attorneys want their witnesses to
appear honest and to be believed. Most testimony
delivery skills are intended to help witnesses appear
honest and believable.

Critics of witness preparation may ask why honest
witnesses need to be taught to appear honest. Nearly, all
cases that go to trial or come close to going to trial
involve multiple versions of the same event or set of
events. Witnesses disagree about what happened, who
did what, when they did it, and why. When this happens
in the courtroom, jurors, judges, and other decision

makers must decide which witnesses to believe.
Unfortunately, people are not very accurate at telling
when other people are being honest and when they are
being deceitful. Indeed, years of research has shown
that most laypeople have no better than chance accu-
racy at detecting deception. One reason why most
people are inaccurate lie detectors is that they base their
inferences about deceitfulness on behaviors that are
not clearly associated with lying. The most common
layperson beliefs about deceitfulness are that liars fidg-
et, shift their posture, make poor eye contact, stammer,
and frequently say “uh” and “um.” None of these
behaviors are consistent indicators of lying, although
they are all signs of nervousness. Honest witnesses who
show these and other signs of nervousness while testi-
fying are at a risk of being seen as deceitful simply
because they are nervous, flustered, or uneasy. There
are many reasons why honest witnesses appear nervous
while testifying, and witness preparation is used to help
honest but nervous witnesses avoid looking like liars in
the eyes of jurors.

The most important testimony delivery skill for wit-
nesses to master is to be completely honest. Witnesses
who attempt to present only selected pieces of the story
often get called on the incompleteness of their answers
and end up facing the types of aggressive and challeng-
ing cross-examination questions from opposing attor-
neys that tend to elicit behavioral signs of nervousness.
Moreover, witnesses who are caught being less than
100% forthcoming in one area of their testimony will
likely have all their testimony seen as dishonest, regard-
less of the quality of their other testimony delivery
skills. One witness preparation technique that is used to
help witnesses avoid appearing deceitful in their testi-
mony is to have them review all previous statements,
testimony (e.g., deposition, pretrial hearing), and other
case material related to the case. Witnesses often give
statements and deposition testimony many months or
even years before trial, and reviewing this material
allows witnesses to be completely consistent in their
story. The merit of this technique is based on the
assumption that the witnesses were completely honest
in their previous statements and testimony. Although
there is a risk that reviewing earlier statements and tes-
timony can create a false sense of confidence or accu-
racy in witnesses, being uncertain about the content of
previous testimony makes honest witnesses vulnerable
to appearing unreliable simply because they do not
remember relatively minor details of their previous
statements.
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Other testimony delivery skills that are emphasized
by attorneys and consultants during witness preparation
training are to listen carefully to the question being
asked and to respond only to the content of that ques-
tion. Witnesses should understand that the attorney will
ask another question if he or she wants more informa-
tion. Witnesses should also be comfortable with saying,
“No” and “I don’t know” when those are appropriate
answers, and they should not guess or provide an
answer simply because an attorney repeatedly asks for
the same piece of information. Thus, witnesses should
avoid using phrases such as “I think” or “I guess.”
Witnesses should also avoid using rehearsed statements
or answers because they appear unnatural and wit-
nesses may become so whetted to rehearsed statements
that they rely on them throughout their testimony and
repeat the same statements in response to many differ-
ent types of questions.

Witness preparation is also used to teach a number of
nonverbal communication skills. Witnesses are taught to
make eye contact with attorneys and jurors, maintain
good posture, and avoid looking at the attorneys who
called them when asked a difficult question by oppos-
ing counsel. Witnesses are also instructed to speak
clearly and to avoid speaking too quickly or too softly.
Witnesses are encouraged to be expressive and comfort-
able with showing genuine levels of emotion; however,
they are also taught to avoid overly dramatic emotional
displays and signs of anger and defensiveness.

Witness Preparation
Training Techniques

The most common witness preparation training regi-
men involves an iterative process of instruction and
testimony simulation. The first step in the training
process is to instruct witnesses about the basic format
of courtroom testimony, such as the difference
between direct and cross-examination. At this stage,
witnesses are also given basic advice about giving
effective testimony, such as being honest, listening
carefully to the questions that are asked, and respond-
ing only to the questions that are being asked. The
next step in the preparation process is to have the wit-
ness participate in a testimony simulation, undergoing
both direct and cross-examination questioning.
Additional instructions for improving the quality of
testimony are then made by the attorney or consultant,
based on the witness’s performance during the simu-
lation. Some attorneys and consultants prefer to make
recommendations during the testimony simulation,

while others prefer to wait until the testimony simula-
tion is completed. If needed, a second testimony sim-
ulation can then be used to evaluate how well the
witness was able to follow the most recent set of
recommendations.

Some consultants videotape testimony simulations
and use the recordings to show witnesses the strengths
and weaknesses of their testimony. However, some
attorneys prefer to avoid videotaping testimony simu-
lations because there is always a chance that video-
taped material may become discoverable to opposing
attorneys. Although attorneys can argue that video-
tapes such as these should be protected as an attorney
work product, especially when the witness is their
client, many prefer to avoid the risk of creating dis-
coverable material and do not allow videotaping of the
testimony simulations.

Does Witness
Preparation Work?

Witness preparation research is relatively uncommon,
with only four published witness preparation studies
in existence. Two of these studies examined the effi-
cacy of relatively brief (15 minutes) witness prepara-
tion training programs that were designed to inform
eyewitnesses about the purpose of direct and cross-
examination and to encourage them to think about
how they would answer specific questions that they
might be asked when testifying. The participants in
both the eyewitness studies were undergraduate
research participants. The other two witness prepara-
tion studies examined a longer training program
(1–2 hours) with criminal defendants. Training in
these studies was designed to improve the defendants’
use of verbal and nonverbal communication skills by
having defendants watch videotapes of their testi-
mony and practice improved communication skills
with a researcher playing the role of a defense attor-
ney. One of the criminal defendant studies used vol-
unteer research participants as mock witnesses, and
one used real criminal defendants as participants.

Despite variations in methodology, findings from
the four existing witness preparation studies converge
to provide generally positive support for witness prepa-
ration. Witnesses who were prepared to testify were
generally seen as more confident, certain, and com-
posed. Prepared witnesses also tended to report being
more confident in their testimony, and simply partici-
pating in simulated testimony questioning has been
found to reduce witness anxiety about testifying.
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Coaching and 
Unethical Training

The term witness coaching is often used to denote
instructions or training that are unethical or illegal. For
example, it is unethical and illegal for attorneys to know-
ingly encourage witnesses to commit perjury. Although
it is clearly improper for an attorney or consultant to
instruct a witness to lie, the line between improving tes-
timony quality and changing testimony content is not
always clear. Social science research suggests that the
content of witnesses’ recollections and their confidence
in them can be influenced by suggestive questioning,
corroborative or contradictory information from others,
and continued retelling of their experiences. Thus, the
process of witness preparation may inadvertently influ-
ence what witnesses have to say when testifying. This
potential risk of witness preparation training must be
weighed against the potential risk of a truthful witness
being seen as dishonest because he or she was not pre-
pared to testify. Ultimately, it is up to ethical attorneys
and consultants to ensure that their training techniques
are used to allow witnesses to give truthful testimony and
not to subtly influence what their witnesses have to say.

Marcus T. Boccaccini

See also Detection of Deception: Nonverbal Cues; Detection
of Deception in Adults; Trial Consulting
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WRONGFUL CONVICTION

The emergence of forensic DNA analysis in the late
1980s has enhanced the criminal justice system’s ability

to find the truth. In addition to facilitating the identifica-
tion and conviction of the guilty, the DNA testing has
also exposed a large and growing number of cases in
which innocent people were convicted of crimes they
did not commit. For the first time, the criminal justice
system now has a body of cases in which there is scien-
tific proof that the truth-finding mechanisms of the sys-
tem failed. Jump-started by the DNA cases, recognition
of wrongful convictions has expanded to include cases
without any DNA as well. The study of these wrongful
convictions has revealed numerous causes of errors
related to the way evidence is collected and cases are
tried. A commonality shared by almost all the wrongful
conviction cases is the presence of a variety of cognitive
distortions or biases that can lead investigators, litiga-
tors, judges, and juries astray.

Scope of the Problem

The American criminal justice system has historically
prided itself on taking great precautions to guard
against wrongly convicting the innocent. The American
courts and commentators have long espoused a philos-
ophy of caution, expressed in the maxim that it is bet-
ter to let 10 (or 100) guilty people go free than to
convict one innocent person. Nonetheless, there has
never been real doubt that the system occasionally errs.

Even prior to the DNA revolution, scholars sought
to identify wrongful convictions. In 1932, Edwin
Borchard identified what he believed to be 65 wrong-
ful convictions in serious cases. More recently, in
1987 and 1992, Hugo Bedau, Michael Radelet, and
Constance Putnam identified more than 400 wrongful
convictions in cases potentially subject to capital pun-
ishment. These and other similar efforts, however,
were subject to challenge by skeptics, who doubted
innocence in some of the cases, and even when
accepted, the cases were largely dismissed as anom-
alies rather than symptoms of systemic flaws.

The DNA cases changed this. The DNA cases pre-
sented unassailable scientific proof of error. They also
demonstrated that errors have occurred not just in
those cases where proof of guilt appeared tenuous but
also in cases where the evidence of guilt had appeared
overwhelming. Moreover, they revealed that wrongful
convictions are more prevalent than previously thought
and that they reflect systemic flaws.

Determining a precise wrongful conviction rate is
very difficult, as it is impossible to identify the whole
body of erroneous convictions. To compound the prob-
lem, establishing an acceptable definition of “wrongful
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conviction” is itself difficult, especially in cases that
lack dispositive DNA or other conclusive scientific evi-
dence. Not everyone “wrongly convicted” is actually or
completely innocent. Rather, some individuals who are
released from their convictions because of procedural
errors or inadequate evidence to prove their guilt—and
who are thus legally innocent—might nonetheless be
factually guilty. And though they are legally innocent,
they may not be completely innocent since, for example,
they may be guilty of a lesser charge. Distinguishing
between these categories can be challenging.

In recent years, however, new evidence has identi-
fied a significant number of individuals who were in
fact completely innocent but were nonetheless con-
victed. Between 1989 (the year of the first DNA exon-
eration in the United States) and 2006, at least 189
people who had been convicted of serious crimes in
America were exonerated by postconviction DNA
testing. Although significant, this number reflects just
the tip of what is certainly a much larger iceberg. As
important as DNA can be, it is present in only a small
percentage of all criminal cases, and it is preserved
and available for postconviction analysis in just a frac-
tion of that total. Hence, the DNA exonerations reveal
only a small percentage of all wrongful convictions.

Examining media and other published accounts of
cases, Samuel Gross and colleagues have identified
340 cases of proven wrongful convictions in serious
felonies between 1989 and 2003. In each case, the
wrongful conviction was established by an official gov-
ernmental act finding the person not guilty through one
of several procedures: dismissal of the case by the pros-
ecution or court in light of new evidence of innocence,
an acquittal after a retrial, or a pardon based on inno-
cence. As Gross notes, even this group is substantially
underinclusive, because it relies on the happenstance
that the defendant was able to discover convincing new
evidence of innocence and the chance that the
researchers found the case to include it in the study.

Looking at the one group of cases for which there
exist fairly reliable data on proven exoneration
rates—capital rape-murders—Michael Risinger has
developed what might be the most empirically sound
estimate of a wrongful conviction rate. Risinger cal-
culates an error rate in capital rape-murders of
approximately 3.3% to 5%.

Causes of Wrongful Convictions

Examining these wrongful convictions has revealed
several recurring causes of factual error in criminal

cases. The causes include, among others, eyewitness
error, false confessions, unreliable jailhouse snitch or
informer testimony, witness perjury, faulty forensic
science, police misconduct, prosecutorial misconduct,
and ineffective defense counsel.

Among these, eyewitness error is by far the most
prevalent, occurring in anywhere from approximately
60% to 84% of the exoneration cases. Eyewitness
error typically does not involve untruthful witnesses
but rather well-meaning, honest witnesses who are
simply mistaken about their memory of the perpetra-
tor or the crime. Considerable psychological research
has demonstrated the fallibility of eyewitnesses and
identified factors that can contribute to eyewitness
error. Eyewitness memory is susceptible to contami-
nation and distortion by suggestive police identifica-
tion procedures or postincident information. For this
reason, eyewitness evidence is sometimes analogized
to trace physical evidence; as with trace evidence, the
fragile nature of the evidence demands care in col-
lecting and storing the evidence. In eyewitness
identification cases, care must be taken to minimize
suggestiveness and contamination of eyewitness
memories.

False confessions are also prominent among the
causes of wrongful convictions. Although it is counter-
intuitive to imagine that an innocent person would con-
fess to a crime he or she did not commit, the wrongful
conviction cases demonstrate that false confessions are
present in up to nearly one quarter of exoneration cases.
High pressure, confrontational police interrogation tac-
tics, such as those included in the Reid Technique of
interrogation (which is taught in some form in most
police jurisdictions in the United States), which is
believed to be effective at eliciting confessions from the
guilty, also can induce innocent people to confess.
Social science research suggests that under such inter-
rogation tactics, false confessions can be the product of
rational choices.

Jailhouse informer or snitch testimony typically
involves testimony offered by an individual who was,
or claims to have been, incarcerated with the defen-
dant and who claims that the defendant confessed or
made incriminating statements to him or her while
they were incarcerated together. Courts have long rec-
ognized that such witnesses are very unreliable, both
because their criminal background suggests that they
might have little regard for the truth and because they
have an incentive to fabricate. Jailhouse informers
often are motivated by explicit or implicit promises, or
even unilateral hopes, of leniency or benefits from the
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prosecution in their own criminal cases if they provide
useful information against another.

Numerous wrongful convictions have also rested,
at least in part, on fraudulent or mistaken forensic sci-
ence. Occasionally, these errors are the product of
deliberate fraud. A number of high-profile instances
of such fraud have been reported in recent years, in
which crime laboratory analysts reported incriminat-
ing scientific test results when in fact the analysts
either obtained no results, obtained nonincriminating
results, or did not even run the tests (a type of fraud
referred to as “dry labbing”).

More typically, however, laboratory analysts have
made honest errors. In some instances, the purported
forensic science has itself been fundamentally unreli-
able and nonscientific. To take one example, micro-
scopic hair comparison, which was a staple of
criminal prosecutions for many years, has very little
scientific foundation and has now been exposed by
DNA analysis as frequently incorrect. Accordingly,
many crime laboratories no longer conduct micro-
scopic hair examination.

In other instances, laboratory analysts may be influ-
enced by expectation effects. Research has shown that
when laboratory analysts are informed of the results
that are expected or about other evidence in a case, this
nondomain information can influence the analysts’
interpretation of ambiguous data. When told that other
evidence includes or excludes a suspect, for example,
analysts are more likely than otherwise to conclude
that their scientific analyses are consistent with that
other information.

Police and prosecutorial misconduct involves over-
reaching in a variety of contexts. The most common
type of prosecutorial misconduct involves failure to
comply with the constitutional mandate that prosecu-
tors must disclose to the defense all material exculpa-
tory evidence in their possession. In part, a prosecutor’s
failure to comply with this mandate reflects the very
difficult demands that the adversary system imposes on
prosecutors. Since a prosecutor’s responsibility to con-
vict the accused naturally encourages him or her to
view the evidence in an inculpatory light, it is too much
to expect that the same prosecutor would simultane-
ously view the evidence from the defendant’s perspec-
tive and recognize its exculpatory value.

Finally, inadequate defense counsel is a frequent
cause of wrongful convictions. Indigent legal services
are chronically underfunded, and the result frequently
is inadequate defense investigation and a lackluster
challenge to the state’s case at trial. When the defense

is inadequate, the adversarial system fails to function
as designed to weed out erroneous charges or protect
the innocent.

These individual causes of wrongful convictions
often work in conjunction with one another to produce
a faulty assessment of guilt. A mistaken eyewitness
identification, for example, can convince the police of a
suspect’s guilt. Once convinced of guilt, the police may
then set out to develop the evidence needed to obtain a
conviction. They might aggressively interrogate the
suspect to obtain a confession, producing incriminating
statements from the suspect, leading the police and
prosecutors to interpret innocent responses in an incul-
patory manner, or even inducing the suspect to confess
falsely. The police and prosecutors might also seek an
unreliable jailhouse informant to bolster their case.
Laboratory analysts, informed of the state’s theory of
guilt, might interpret ambiguous data to support that
conclusion. Or the police and prosecutors might other-
wise cut corners or bend the rules, in the belief that
doing what it takes to convict a guilty person serves the
interests of justice. The result of this process is that ini-
tial assessments of guilt are reinforced, and the confi-
dence of eyewitnesses, the police, prosecutors, and
ultimately courts is bolstered in their judgments about
the defendant’s guilt.

Cognitive Distortions and Biases

Regardless of the particular errors in a given case, a
commonality in most wrongful convictions is the
effect of several cognitive distortions or biases in pro-
ducing a kind of “tunnel vision” that impedes accurate
assessment of the facts. The most prominent is confir-
mation bias—the natural human tendency to seek,
interpret, and recall information in ways that support
existing expectations, beliefs, or hypotheses. Numer-
ous studies have shown that when testing a hypothesis,
people tend to seek information that confirms the
hypothesis. In studies, people demonstrate a prefer-
ence for evidence that will confirm their hypotheses
over evidence that will disconfirm them, even though
the latter is frequently more probative. By seeking only
information that is consistent with their hypotheses,
people fail to discover evidence that might disprove
their hypotheses and reveal that their confirming evi-
dence was merely coincidental. In a criminal case, this
means that investigators tend to look for evidence that
is consistent with their theory of guilt but tend not to
look for disconfirming evidence—that is, evidence that
would exonerate a suspect.
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People similarly have a natural tendency to recall
and interpret information in a manner that confirms
their beliefs. Research shows a general tendency to
overweight positive or confirmatory evidence and
underweight negative or disconfirmatory evidence. In
criminal cases, this tendency means that investigators
and prosecutors are likely to ignore or minimize dis-
confirming evidence—deeming the evidence irrele-
vant or the witness unreliable—while overrelying on
confirming evidence—interpreting ambiguous data as
inculpatory and judging incriminating witnesses and
information as highly relevant and reliable.

Compounding these tendencies are phenomena
such as belief persistence, also known as belief perse-
verance. Research shows that people are naturally dis-
inclined to relinquish initial conclusions or beliefs,
even when the bases for those initial beliefs are under-
mined. For example, once convinced of guilt in part
because of an initial assessment that crime scene hairs
bore microscopic physical characteristics that
“matched” a suspect’s, investigators or prosecutors in
numerous cases have persisted in their belief of guilt
even after new DNA testing has proven conclusively
that the hairs did not come from the defendant.

Such tunnel vision is also reinforced by other cog-
nitive biases, such as hindsight bias, or the “knew-it-
all-along effect.” Hindsight bias refers to the tendency
that people have to use information obtained after an
event to conclude that the eventual outcome was
inevitable or more predictable than it actually was.
With knowledge of an outcome, people’s memories
tend to elaborate or emphasize evidence that was con-
sistent with the outcome and minimize or discount evi-
dence that was inconsistent.

In criminal cases, once the police, prosecutors, and
courts conclude that an individual is guilty, hindsight
bias would suggest that the suspect was an obvious
and inevitable suspect from the beginning. In hind-
sight, evidence against that individual is enhanced.
That hindsight assessment in turn reinforces the com-
mitment to focus on that person as the culprit.

Similarly, hindsight bias can affect a witness’s
assessment of or confidence in his or her identification
of a suspect. For example, if an eyewitness had a fleet-
ing glimpse of a perpetrator, that witness likely had a
poor image or memory of the perpetrator. But if the
witness subsequently viewed clear images of the sus-
pect in a photo spread or live-person lineup and
attempted an identification, the witness might replace

the poor memory of the perpetrator from the crime
with the clear image of the suspect from the photo
spread or lineup. Although the identification might be
wrong (given that the witness actually had a poor view
and memory of the suspect), the witness might in
hindsight draw on the clear image from the photo
spread or lineup to conclude confidently that he or she
had a good view and memory of the suspect and made
an accurate identification, especially if the witness
received any confirming feedback after making the
identification.

Hindsight bias can also have a profound impact on
judges called on to review the validity of convictions
in postconviction proceedings or on appeal. Typically,
such courts are required to assess whether any errors
committed by the prosecutor, the court, or defense
counsel might have made a difference in the outcome
of the case. Hindsight bias makes it naturally difficult
for courts to imagine that any error might have
affected the outcome. The outcome of the case—the
defendant was found guilty beyond a reasonable
doubt—tends to appear, in hindsight, to have been
inevitable and appropriate. Under these circum-
stances, it is difficult for courts to conclude that any
but the most egregious errors might have made a dif-
ference. This, in part, helps explain why courts can be
extremely reluctant to reverse convictions, even in the
face of strong evidence of error.

Reforms

The increasing awareness in the criminal justice sys-
tem of the problem of wrongful convictions has also
led to an increasing interest in reforms to reduce the
rate of such errors. Policymakers are interested in
reforms to prevent wrongful convictions, not just
because each such case is an injustice to the wrongly
convicted but also because every time an innocent per-
son is wrongly convicted, the true perpetrator eludes
prosecution. Both basic fairness and public safety
demand reliability in the criminal justice system. A
variety of official commissions and policy-making
bodies have been created in a number of jurisdictions
to examine the wrongful conviction cases and develop
recommendations for reforms to minimize such errors.

To date, the most progress in implementing reforms
designed to minimize wrongful convictions has been
made in the areas of eyewitness error and false
confessions. In particular, extensive psychological
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research has produced a well-developed series of rec-
ommendations for improving eyewitness identifica-
tion procedures. A number of law enforcement agencies
throughout the country are now implementing some
or all these recommendations.

Some of the more significant eyewitness identifica-
tion reforms include ensuring that witnesses are prop-
erly instructed that the perpetrator might not be
present in any given lineup or photo array, so that the
witness does not feel compelled to pick someone in
every case; properly selecting lineup or photo array
“fillers” (nonsuspects) so that the suspect does not
stand out; presenting no more than one suspect in any
given lineup or photo array; conducting the identifica-
tion procedure in a “double-blind” manner—meaning
that neither the witness nor the detective administer-
ing the procedure knows which individual is the
suspect—so that the detective cannot even inadver-
tently cue the witness as to which individual to pick;
and presenting photographs of lineup members
sequentially, rather than simultaneously, so that the
witness must rely on absolute judgments drawn from
the witness’s memory rather than relative judgments
based on comparing one lineup member or photo-
graph with the others.

The most significant reform designed to prevent
false confessions is a requirement that all custodial
interrogations be electronically recorded from start to
finish. Recording serves several purposes. It deters the
police from engaging in improper coercive tactics that
can produce false confessions. It also creates a clear
record of what was said and done, so that lawyers,
judges, and juries can more fully and accurately con-
sider the reliability of any statements elicited during
an interrogation and indeed help fact finders deter-
mine accurately what the suspect said, in his or her
own words, without interpretation or paraphrasing by
police witnesses. Electronic recording also protects
the police from spurious claims of misconduct in the
interrogation room and produces powerful evidence to
help convict the guilty when a suspect freely and

convincingly confesses or incriminates himself in a
recording that can be played for the jury.

Keith A. Findley

See also Confession Evidence; Estimator and System
Variables in Eyewitness Identification; Eyewitness
Memory; False Confessions; Identification Tests, Best
Practices in; Interrogation of Suspects; Juries and
Eyewitnesses; Neil v. Biggers Criteria for Evaluating
Eyewitness Identification; Prosecutorial Misconduct; Reid
Technique for Interrogations; Videotaping Confessions

Further Readings

Bedau, H. A., & Radelet, M. L. (1987). Miscarriages of
justice in potentially capital cases. Stanford Law Review,
40, 21–179.

Borchard, E. M. (1932). Convicting the innocent: Errors of
criminal justice. New Haven, CT: Yale University Press.

Findley, K. A., & Scott, M. S. (2006). The multiple
dimensions of tunnel vision in criminal cases. Wisconsin
Law Review, 2, 291–398.

Givelber, D. (1997). Meaningless acquittals, meaningful
convictions: Do we reliably acquit the innocent? Rutgers
Law Review, 49, 1317–1396.

Gross, S. R., Jacoby, K., Matheson, D. J., Montgomery, N.,
& Patil, S. (2005). Exonerations in the United States,
1989 through 2003. Journal of Criminal Law and
Criminology, 95, 523–560.

Radelet, M. L., Bedau, H. A., & Putnam, C. E. (1992). In
spite of innocence: Erroneous convictions in capital
cases. Boston: Northeastern University.

Risinger, D. M. (in press). Innocents convicted: An
empirically justified factual wrongful conviction rate.
Journal of Criminal Law and Criminology, 97.

Rosen, R. A. (2006). Reflections on innocence. Wisconsin
Law Review, 2, 237–290.

Saks, M. J., & Koehler, J. J. (2005). The coming paradigm shift
in forensic identification science. Science, 309, 892–895.

Scheck, B., Neufeld, P., & Dwyer, J. (2000). Actual
innocence: Five days to execution and other dispatches
from the wrongly convicted. New York: Doubleday.

Wrongful Conviction———873

W-Cutler (Encyc)-45463.qxd  11/18/2007  12:44 PM  Page 873



I-1

Entry titles are in bold.

AAI (Adult Attachment Interview). See Adult Attachment
Interview (AAI)

Abandonment, of elderly, 1:249
Abidin, Richard, 2:540
Abuse. See Child abuse; Elder abuse; Sexual abuse
“Abuse excuse,” 2:740, 2:742
“Abuse-survivor machine,” 1:310
Acamprosate, 2:776
Accommodation, under Americans with Disabilities Act,

1:24, 1:25
Ackerman-Schoendorf Parent Evaluation of Custody Test

(ASPECT), 1:1–2
limitations of, 1:2

Ackerson, Imberley, 1:114
ACLU, Ashcroft v., 2:530
Acquittal, jury nullification, 1:412–415
Actuarial decision making, 2:850–851
Actuarial prediction, risk assessment, 2:699–700, 2:725
Actus reus, 1:35, 2:487. See also Mens rea and actus reus
ACUTE–2007, 2:726, 2:751–753. See also STABLE–2007

and ACUTE–2007 Instruments
AD (Alzheimer’s disease). See Alzheimer’s disease (AD)
ADA (Americans with Disabilities Act). See Americans with

Disabilities Act (ADA)
Adam Walsh Act, 2:724
Ad damnum, 1:183
ADHD (attention deficit hyperactivity disorder). See Attention

deficit hyperactivity disorder (ADHD)
Adjudicative competence

criteria for, 1:105–106
Interdisciplinary Fitness Interview, 1:4, 1:121, 1:377–378
societal values and, 1:106
of youth, 1:2–5
See also Competence

Adjudicative competence of youth, 1:2–5
assessment of, 1:3–4
interventions for remediating incompetence, 1:4–5
legal standards for competence, 1:2–3
MacCAT–CA, 1:12, 1:121, 2:464–466
sources of incompetence, 1:3

Adjustment, 2:448
Admissibility of evidence, 1:332

Daubert standards, 1:224, 1:267, 1:271, 1:272, 1:273–274
Frye standards, 1:224, 1:271–272, 1:274, 1:332

General Electric Co. v. Joiner, 1:271,
1:273, 1:332

hypnotically refreshed testimony, 1:361
Kumho Tire Company v. Carmichael, 1:271,

1:273–274, 1:332, 2:828
Adolescents. See Juvenile offenders
Adoption and Foster Care Analysis and Reporting

System, 1:339
ADR (alternative dispute resolution). See Alternative dispute

resolution (ADR)
Adult Attachment Interview (AAI), 1.5–6

areas for future study of, 1:6
Advance directives, 1:255, 1:256, 1:359, 2:633. See also

Psychiatric advance directives (PADs)
Affective disorders. See Mood disorders
Aggravating and mitigating circumstances, evaluation of in

capital cases, 1:6–9
mitigation specialist, 1:7–8
sentence and, 1:6–7

Aggravating and mitigating circumstances in capital trials,
effects on jurors, 1:7, 1:9–11

aggravating factors, 1:9–10
mitigating factors, 1:10–11

Aggravating circumstances, 1:426
Aggravating factors

antisocial personality disorder, 1:28–33
defined, 1:7
evaluation of in capital cases, 1:6–9
jurors, effect of on, 1:7, 1:9–11

Aggressive behavior, media violence
and, 2:482–486

Alabama, prison overcrowding in, 2:618
Alabama ex rel T.B., J.E.B. v., 2:856
Alaska

electronic recording of interrogation, 2:845
registration of sex offenders, 2:722

Alcohol, myopia theory of effects of, 1:12
Alcohol abuse, by police, 2:591
Alcohol addiction

ADA and, 1:24
death penalty and, 1:10

Alcohol consumption
criminal behavior and, 1:155–156
effects of, 1:12
by police, 2:591
See also Alcohol intoxication

Index

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 1



Alcohol intoxication
eyewitness memory and, 1:11–13
See also Substance abuse and intimate partner violence;

Substance abuse disorders; Substance abuse
treatment

Alcohol intoxication, impact on eyewitness memory,
1:11–13

experimental findings, 1:13
research methodologies, 1:12–13

Alcohol withdrawal, hallucinations and, 1:347
Alibi, 1:14
Alibi witnesses, 1:14–15
ALI-MPC (American Law Institute’s Model Penal Code Test).

See American Law Institute’s Model Penal Code Test
(ALI-MPC)

Alito, Justice Samuel, 2:736
Allen, John J.B., 1:197
Allen v. United States, 1:246
All-suspect lineups, 2:459
Alternative dispute resolution (ADR), 1:15–18, 2:628

efficacy of, 1:16–17
field research on, 1:16–18
victim-offender mediation with juvenile offenders,

2:837–839
Alzheimer’s disease (AD)

capacity to consent to treatment, 1:53
financial capacity and, 1:316

Amaral, United States v., 1:292
AMBER Alert system, 1:19–20

AMBER fatigue, 1:19
research, 1:20

American Bar Association Resolution on Mental Disability
and the Death Penalty, 1:20–23

Task Force background, 1:20–21
text of resolution, 1:22–23

American Juries Project. See Chicago Jury Project
American Law Institute’s Model Penal Code Test (ALI-MPC),

1:62, 1:164–165, 1:373
American Psychological Association (APA), amicus curiae

briefs, 1:26, 1:28
American Society of Trial Consultants (ASTC), 2:816
Americans with Disabilities Act (ADA), 1:23–26, 1:321

accommodation, 1:24, 1:25
background of, 1:23–24
disparate treatment, 1:26, 1:225–227
hostile work environment, 1:26, 2:736, 2:740
litigation-related evaluations, 1:25–26
mental disabilities and, 1:24
police selection, 2:585
psychiatric advance directives, 2:635
psychological consultations with employers

and workers, 1:25
return-to-work evaluations, 1:25

Amicus curiae briefs, 1:26–28, 2:825
American Psychological Association and,

1:26, 1:28
history of, 1:27
perceptions of, 1:27–28
prevalence and influence of, 1:27

Amisulpiride, 2:654
Amnesia

childhood amnesia, 2:691
dissociative identity disorder, 1:227–228
feigned, 2:471

Amplified presentation, 2:472, 2:473
Analytic item selection, 1:353
Anchoring, 2:448
Andrews, Don, 2:725
Anger, Novaco Anger Scale, 2:526–528
Anger rapists, 2:734
Anhedonia, 2:512
Antabuse, 2:776
Antidepressants, 2:515
Antipsychotic drugs, 1:375, 2:654

for delusions, 1:195
for hallucinations, 1:346
right to refuse, 2:491

Antisocial behavior
assessing, 2:716
juvenile offending and, 1:433, 1:436

Antisocial personality disorder (ASPD), 1:28–33, 2:556
assessment of, 1:30–31
association with other disorders, 1:30
characteristics of, 1:29–30
etiology of, 1:31–32
treatment of, 1:31
See also Psychopathy

Antisocial Process Screening Device (APSD), 1:439, 1:440
Anxiety, 1:134
APA (American Psychological Association).

See American Psychological Association (APA)
Apodaca v. Oregon, 1:425
Appeals, competency to waive, 1:123–125
Appearance-change instructions in lineups, 1:33–34, 1:377

empirical research on effects of, 1:33–34
false identifications and, 1:34

Appearance changes, 1:287–290
APSD (Antisocial Process Screening Device). See Antisocial

Process Screening Device (APSD)
Arbitration, 1:15–16
Arieti, Silvano, 1:348
Arizona

abolition of insanity defense, 1:166
jurors’ note taking, 1:419
jury out-of-pocket expenses, 1:400
sex offender civil commitment statutes, 2:720
sex offender recidivism, 2:510

Arizona, Clark v., 1:217, 1:374, 2:488
Arizona, Miranda v., 1:56, 1:59, 1:118, 1:336–337
Arizona, Ring v., 1:7
Arkansas, Rock v., 1:361
Arkansas, Whitmore v., 1:124, 1:125
Arousal, 2:484
Arrest decisions

domestic violence, 2:568–569
race and, 2:564–565

Ashcroft v. ACLU, 2:530
Ash, United States v., 2:520

I-2———Encyclopedia of Psychology and Law

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 2



ASPD (antisocial personality disorder). See Antisocial
personality disorder (ASPD)

ASPECT (Ackerman-Schoendorf Parent Evaluation of
Custody Test). See Ackerman-Schoendorf Parent
Evaluation of Custody Test (ASPECT)

Aspirational guideline, 1:260
Assessment instruments, 1:331–332

AAI, 1:5–6
for antisocial personality disorder, 1:30–31
ASPECT, 1:1–2
BWSQ-3, 1:42
CAI, 1:111–112
CAP Inventory, 1:68–69
CAST*MR, 1:103–105
CCTI, 1:54–55
child custody. See Child custody evaluations
CMR–R, 1:60
CMV, 1:60
of competence. See Competence assessment
Competency Assessment for Standing Trial for Defendants

with Mental Retardation, 1:332
COVR, 1:92–93, 2:470
CST, 1:111, 1:115–116
DA, 1:185–186
for domestic violence risk, 1:185–186, 1:240–242
DVSI, 1:185, 1:240–242
ECST–R, 1:121, 1:266–267
FCI, 1:316–317
for financial capacity, 1:316–317
fitness-for-duty evaluations, 1:321–324
FIT–R, 1:4, 1:121, 1:322–324, 1:378
for forensic assessment, 1:331–332
FRI, 1:60
GCCT, 1:335
Grisso’s instruments for Miranda rights, 1:336–338
Gudjonsson Suggestibility Scales, 1:308, 1:340–341
HCAT, 1:359–360
HCR–20 for violence risk assessment, 1:353–354
IFI, 1:4, 1:121, 1:377–378
JSAT, 1:331–332, 1:387–388
of juvenile offenders. See Juvenile offender assessment
MacArthur Violence Risk Assessment Study, 2:467–470
MacCAT–CA, 1:121, 1:126, 2:464–466
MacCAT–CR, 1:360, 2:463–464
MacCAT–T, 1:53, 1:360, 2:466–467, 2:633–634
MAYSI–2, 2:478–479, 2:495
MCMI–III, 1:30, 2:504–505
Miller Forensic Assessment of Symptoms Test, 2:502–503
MMPI–2, 1:30, 2:473, 2:475, 2:502, 2:505–507, 2:585, 2:696
MMPI–2 Validity Scales, 2:507–509
MnSOST–R, 2:509–510
NAS, 2:526–528
PCRI, 2:536–538
PICTS, 2:639–640
polygraph and polygraph techniques, 2:596–600
PPI, 2:640–642, 2:643
PSI, 2:540–541
PSS, 2:538–540
R–CRAS, 2:703–704

return-to-work evaluations, 2:695–698
RRASOR, 2:510, 2:674–675
RSTI, 2:701–702
SAMI, 2:785–786
SARA, 1:185, 1:241, 2:750–751
for sex offenders. See Sex offender assessment
SIRS, 1:267, 2:772–773
SONAR, 2:725–726
STABLE–2007 and ACUTE–2007 instruments, 2:726,

2:751–753
START, 2:744–745
STATIC–99 and STATIC–2002 instruments, 2:721, 2:760–761
suicide assessment in prisons, 2:781
SVA, 2:757–760
SVARY, 2:770–771
SVR–20, 2:743–744
TOMM, 2:801–802
of violence risk. See Violence risk assessment
VIP, 2:829–830
VRAG, 2:729, 2:847–848
See also Checklists

Assessment of DSM-IV Personality Disorders
Questionnaire, 1:30

Assisted outpatient treatment, 2:533
ASTC (American Society of Trial Consultants).

See American Society of Trial Consultants (ASTC)
Asymmetry effect, 2:454
Atkins v. Virginia, 1:21, 1:23, 1:187, 2:498
Attempted control approach, nonverbal behavior, 1:201
Attention deficit hyperactivity disorder (ADHD), 1:134
Attorney-conducted voir dire, 1:417, 1:418
Attorneys. See Lawyers
“Atypical” antipsychotics, 2:654
Audiotaping

of interviews, 1:380
of lineups, 1:368

Auditory hallucinations, 2:512
alcohol abuse and, 1:347
criminal behavior and, 1:154
dissorders associated with, 1:346–347
origin of, 1:347

Automatism, 1:34–36
actus reus and mens rea, 1:35
case law, 1:35–36
defined, 1:34

Aversion therapy, for substance abuse, 2:776, 2:777
Aversive conditioning, for pedophilia, 2:550
Avoidance, as coping strategy of adult sexual assault

victims, 1:151
Avoidance response, 1:205
Avoidant personality disorder (AVPD), 2:557
AVPD (avoidant personality disorder). See Avoidant personality

disorder (AVPD)

BAC (blood-alcohol concentration). See Blood-alcohol
concentration (BAC)

Backfire effect, 2:455
BAI (behavior analysis interview). See Behavior analysis

interview (BAI)

Index———I-3

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 3



Bail Act (1976), 1:37
Bail-setting decisions, 1:37–39

factors influencing, 1:38
improving decisions, 1:38–39

Baker v. Carr, 2:827
Ballew v. Georgia, 1:424
Bancroft, Charles, 1:356
Bandura, Albert, 1:153, 2:517
Banks, Curtis, 2:756
Barefoot v. Estelle, 1:269
Barnum, Richard, 2:467, 2:495
Barricaded-suspect situations, 2:581
Bartel, Patrick, 2:770
Bartlett, Frederick, 2:676, 2:749
Bartosh, Darci, 2:510
Bass, Ellen, 1:310, 2:689
Batson v. Kentucky, 1:417, 1:421, 2:856
Battered woman syndrome (BWS), 1:39–43, 1:385

expert psychological testimony, 1:267
killing in self-defense, 1:40–41
learned helplessness, 1:41
legal contexts, 1:42–43
police response to, 2:568
psychological theories about, 1:41–42, 1:43
social framework concept, 1:276–277
testimony on, 1:43–45

Battered woman syndrome, testimony on, 1:43–45
Battered Women Syndrome Questionnaire–3

(BWSQ–3), 1:42
Battin, Colgrove v., 1:424
Baxstrom v. Herold, 2:849
Bedau, Hugo, 2:869
Behavioral approach, for sexual offenders, 2:730–731
Behavioral genetics, 1:156
Behavior analysis interview (BAI), 1:45–46
Belmont Report, 1:149
Bench trial, 1:405
Bendectin, 1:272
Beneficence, 1:259–260
Beneficiary of forensic psychological service, 1:259
Berkowitz, David (“Son of Sam”), 1:158
Bias

camera perspective bias, 2:846
clothing bias in identification procedures, 1:94–95
complex evidence in litigation, 1:128
confirmation bias, 1:320
cross-race effect in eyewitness identification, 1:172–176,

1:296, 1:391
CSI effect, 1:175–176
in damage awards, 1:183
fingerprint identification, 1:320
of juries, 1:415, 1:423, 2:446
jury nullification, 1:414
leniency bias, 2:453–454
lineup bias, 2:457–460
lineup instructions to witness, 1:376–377
in lineups, 1:131, 2:456–457, 2:457–460
racial bias and the death penalty, 2:670–671
recap bias, 2:845

Bias crime, 1:47–50
cost of, 1:49–50
criminalizing, 1:48
preventing, 1:50
profile of offenders, 1:50
in the U.S., 1:47–48

Biased instructions, 1:376
Biggers criteria. See Neil v. Biggers criteria for evaluating

eyewitness identification
Biggers, Neil v., 2:520, 2:523
Bigotry, 1:47

See also Bias crime
Bipolar disorders, 2:512, 2:513, 2:515
“Black Dahlia,” 1:307
Blackmun, Justice Harry, 1:424
Bleuler, Eugen, 2:650
Blindfold rules, juries, 1:184
Blood-alcohol concentration (BAC), 1:12
Blood oxygenation level–dependent (BOLD) fMRI, 1:199
Board of Education, Brown v., 2:827
Boccaccini, Marcus, 1:64
Boehm, Virginia, 2:446
BOLD (blood oxygenation level–dependent) fMRI. See Blood

oxygenation level–dependent (BOLD)
Bollinger, Gratz v., 2:827
Bollinger, Grutter v., 2:827
Bonnie, Richard, 1:107
Bonta, Jim, 2:725
Boot camps. See Juvenile boot camps
Booth v. Maryland, 2:832
Borderline personality disorder (BPD), 2:557
Borum, Randy, 2:770, 2:796
Bourgnon, K. E., 2:726
Bowers, Kenneth, 1:361
Bowers v. Hardwick, 2:826
Bowlby, John, 2:835
BPD (borderline personality disorder). See Borderline

personality disorder (BPD)
Brady, Ellison v., 2:736, 2:737–738, 2:739
Brain-activity-based dependent indices of deception, 1:197–198
Brain development, juvenile offending and, 1:436–437
“Brandeis” briefs, 1:27
Brandenburg v. Ohio, 2:486
Brathwaite, Manson v., 2:518–519, 2:520, 2:521, 2:524
Brawner, United States v., 1:164, 1:165
Breenen, Clark County School District v., 2:736
Breyer, Justice Stephen, 2:826
Brief psychotic disorder, 2:652
Brimacombe, Liz, 1:254
Brodsky, Stanley, 1:64, 2:461
Broeder, Dale, 1:65
Broeder, David, 1:183
Browne, Angela, 2:836
Brown v. Board of Education, 2:827
Buckhout, Robert, 1:295
Burch v. Louisiana, 1:425
Buried memories. See False memories
Burke, Jeffrey, 1:134, 1:135
Burlington Northern v. White, 2:736

I-4———Encyclopedia of Psychology and Law

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 4



Busey, Tom, 1:321
Bushell case, 1:413
Bush v. Gore, 2:662
Bussiere, M.T., 2:726, 2:727
Butcher, James, 2:506
Butyrophenones, 2:654
BWS (battered woman syndrome).. See Battered woman

syndrome (BWS)
BWSQ (Battered Women Syndrome Questionnaire–3). See

Battered Women Syndrome Questionnaire–3 (BWSQ-3)
Byron Mitchell, United States v., 1:320
Bystander witnesses, 1:82–83

CA (confidence-accuracy) calibration. See Confidence-accuracy
(CA) calibration

CAI (Competency Assessment Instrument). See Competency
Assessment Instrument (CAI)

California
jury nullification, 1:414
jury selection, 1:417
prison overcrowding in, 2:618
racial bias and death penalty, 2:671
sex offender legislation, 2:550, 2:720, 2:721
Sex Offender Treatment and Evaluation Project, 2:550
stalking legislation, 2:753, 2:754

California, Kaplan v., 2:529
California, Miller v., 2:529, 2:530
California Psychological Inventory (CPI),

1:30, 2:585, 2:595
Camera perspective bias, 2:846
Canada

domestic violence courts in, 1:238
Dynamic Supervision Project, 2:752
parole decisions, 2:542, 2:543
rates of mental illness, 2:494
sex offender recidivism, 2:510

Cannot Say Scale (MMPI–2), 2:507
Canter, David, 2:630
Capacity to consent to treatment, 1:51–54

advance directives, 1:255, 1:256, 1:359, 2:633
clinical assessment of, 1:52–53
consent to clinical research, 1:148–150
models of, 1:52
proxy decision making, 2:633–634
psychiatric advance directives, 1:359, 2:477, 2:634–637
research on, 1:53–54
standards, 1:51

Capacity to Consent to Treatment Instrument (CCTI),
1:54–55

limitations of, 1:55
reliability and validity, 1:55
scoring system, 1:55
structure and administration of, 1:54–55

Capacity to waive Miranda rights, 1:56–58, 1:118,
1:120, 1:330

Capacity to waive rights, 1:59–60
Grisso’s Instruments for Assessing Understanding and

Appreciation of Miranda Rights, 1:58, 1:60, 1:336–338
for juveniles, 1:56

Miranda rights, 1:56–58
totality of circumstances test, 1:56, 1:59

CAP Inventory. See Child Abuse Potential (CAP) Inventory
Capital cases

aggravating and mitigating circumstances, effects on jurors,
1:7, 1:9–11

aggravating and mitigating circumstances in evaluation of,
1:6–9

death qualification of juries, 1:190–192
“death row syndrome,” 1:124
elderly defendants, 1:252
jury understanding of judges’ instructions in, 1:395–396,

1:418, 1:426–428
for juvenile offenders, 1:441–443
prosecutorial misconduct in capital trials, 2:632
religion and, 2:681–682
trial, 1:188
waiver of appeals, 1:123–125
See also Death penalty; Execution

Capital Jury Project, 1:188
Capital mitigation, 1:60–63

legal doctrines governing, 1:62
psychological underpinning of, 1:62–63
scope of, 1:61

Capital punishment. See Death penalty
Caplan, Lincoln, 2:825
Caregiver abuse, 1:251. See also Elder abuse
Carmichael, Kumho Tire Company v., 1:271, 1:273–274,

1:332, 2:828
Carmichael, Patrick, 1:274
Carr, Baker v., 2:827
Casey, Planned Parenthood of Southeastern

Pennsylvania v., 1:28
CAST*MR (Competence Assessment for Standing Trial

for Defendants with Mental Retardation). See Competence
Assessment for Standing Trial for Defendants with
Mental Retardation (CAST*MR)

CBCA (Criteria-Based Content Analysis). See Criteria-Based
Content Analysis (CBCA)

CCTI (Capacity to Consent to Treatment Instrument). See
Capacity to Consent to Treatment Instrument (CCTI)

CD (conduct disorder). See Conduct disorder (CD)
Challenge for-cause, 1:417, 1:420, 2:705
Change of venue, 2:617
Character disorders. See Personality disorders
Charles, Sara, 2:460
Charman, Steve, 1:377
Charter, Richard, 2:504
Checklist for Competency for Execution

Evaluations, 1:63–64
Checklists

for competency for execution evaluations, 1:63–64
Hare Psychopathy Checklist–Revised, 1:263–265,

1:348–350, 1:438, 2:642, 2:643, 2:644, 2:645, 2:719
Hare Psychopathy Checklist: Screening Version,

1:350–351
Hare Psychopathy Checklist: Youth Version,

1:351–353
See also Assessment instruments

Index———I-5

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 5



Chemical castration, 2:731
Chicago Jury Project, 1:65–68, 2:454

impact of, 1:67–68
studies and results, 1:65–67

Child abuse, 1:73–77
CAP Inventory, 1:68–69
causes of, 1:76
death penalty and, 1:10
defining, 1:75–76
false memories, 1:310–313
incidence of, 1:74
intimate partner violence and, 1:383
jury, perceptions of victims, 1:83–84
potential effects of, 1:74–76
prevention and intervention of, 1:76
sexual abuse of children, 1:73, 1:83, 1:85–89
termination of parental rights, 2:794

Child Abuse Potential (CAP) Inventory, 1:68–69
reliability of, 1:68–69
validity of, 1:69

Child custody
historical review of, 1:70–71, 2:791
tender years doctrine, 2:791–792
See also Child custody evaluations; Divorce

and child custody
Child custody evaluations, 1:69–72, 1:231–232

Ackerman-Schoendorf Parent Evaluation of Custody
Test, 1:1–2

evaluation of parental responsibility, 1:71–72
high-conflict families, 1:71
Parental Custody Index, 1:1–2
Parent-Child Relationship Inventory (PCRI), 2:536–538
psychologist and, 1:71
Uniform Child Custody Evaluation System, 2:822–824

Childhood amnesia, 2:691
Child maltreatment, 1:73–77

causes of, 1:76
defining, 1:75–76
incidence of, 1:74
mandatory reporting statutes, 1:87
potential effects of, 1:74–76
prevention and intervention of, 1:76
See also Child abuse

Child molesters, 1:6, 2:721, 2:733
Child pornography, online, 1:178
Child Psychopathy Scale (CPS), 1:439
Children

criminal responsibility and, 1:157
deception detection in, 1:212–215
as defendants, 1:84
eyewitness identifiction by, 1:289, 2:770
guardianship of, 1:338–340, 1:339
informed consent to clinical research, 1:150
juvenile offenders, 1:431–435
media violence and behavior, 2:482–486
Megan’s Laws, 2:721–724
missing. See Missing children
parens patriae doctrine, 2:536
Parent-Child Relationship Inventory, 2:536–538

pedophilia, 2:547–550, 2:717–718
posttraumatic stress disorder in, 2:611–612
stress and, 2:770
termination of parental rights, 2:792–795
testimony by. See Children’s testimony
See also Child abuse; Child custody; Child custody

evaluations; Children’s testimony, evaluation by
juries; Child sexual abuse; Divorce and child custody

Children’s testimony, 1:77–82, 1:89
courtroom scene, 1:81–82
disguises and appearance changes and, 1:289
individual difference factors, 1:79
interview techniques and protocols, 1:79–81
jury evaluation of, 1:82–84
memory and suggestibility in child witness, 1:77–79
photo lineups, 1:81
props and cues for, 1:80–81
Statement Validity Assessment, 2:757–760

Children’s testimony, evaluation by juries, 1:82–84
Child sexual abuse, 1:73, 1:83, 1:85–89

child molesters, 1:6, 2:721, 2:733
consequences of, 1:87–88
false memories, 1:310–313
hypnosis to recall, 1:362
identification of victims, 1:86–87
incest offenders, 1:6, 2:733–734
incidence and prevalence of, 1:86
mandatory reporting statutes, 1:87
Megan’s Laws, 2:721–724
pedophilia and, 2:549
repressed and recovered memories, 2:688–691
Statement Validity Assessment, 2:757–760
testifying in court, 1:89
treatment for victims and families, 1:88–89
truth in children’s statements about, 1:214

“Choir practice,” 2:591
CI (Cognitive Interview). See Cognitive Interview (CI)
CITs (crisis intervention teams). See Crisis intervention

teams (CITs)
City of Boca Raton, Faragher v., 2:739
City of Oakland, Fuller v., 2:736
City of Tampa, Voyeur Dorm L.C. v., 2:530
Civil commitment, 1:89–92, 2:634

consequences of, 1:90
dangerousness as basis for, 1:91
hearing for, 1:92
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I-6———Encyclopedia of Psychology and Law

Index-Cutler (Encyc) Vol-2-45463.qxd  11/18/2007  12:44 PM  Page 6



Clark County School District v. Breeden, 2:736
Clark v. Arizona, 1:217, 1:374, 2:488
Classification of Violence Risk (COVR), 1:92–93, 2:470
Clay, Henry, 1:27
“Clear and convincing evidence,” 1:396
Cleckley, Hervey, 1:348, 2:557, 2:646, 2:647
Clinical psychologists, 1:234
Clinical research

consent to clinical research, 1:148–150
defined, 1:148

Clothing bias in identification procedures, 1:94–95
Clozapine, 2:654
CM (countermeasures). See Countermeasures (CM)
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automatism, 1:34–36
defenses and standards, 1:161–167
dissociative identity disorder, 1:227–230
forensic assessment, 1:331
M’Naghten case, 1:35–36, 1:158, 1:162–163,
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Dusky v. United States, 1:104, 1:106, 1:107, 1:111,

1:115, 1:116, 1:119, 1:266, 1:335, 2:465
DVCs (domestic violence courts). See Domestic violence

courts (DVCs)
DVSI (Domestic Violence Screening Instrument). See Domestic

Violence Screening Instrument (DVSI)
Dworkin, Andrea, 2:603
Dyer, Frank, 2:504
Dynamic Supervision Project, 2:752
“Dynamite charge,” 1:245–247
Dysthymic disorder, 2:513

“Earwitness” identification, 2:851–854
Ebbinghaus, Hermann, 2:676
Ebert, Bruce, 1:114
Economic damages, 1:181
ECST–R (Evaluation of Competence to Stand Trial–Revised).

See Evaluation of Competence to Stand Trial–Revised
(ECST–R)

Education
doctoral programs in psychology and law, 1:233–237
master’s programs in psychology and law, 2:479–482
postdoctoral residencies in forensic psychology, 2:605–607
trial consultant training, 2:814–817
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EEG (electroencephalogram). See Electroencephalogram (EEG)
Efficiency frame, police decision making, 2:564
E-Fit (software), 1:305
Ego, 1:155
Elder abuse, 1:249–251

perpetrator profile, 1:250
prevention of, 1:250–251
victim profile, 1:250

Elderly
abuse of, 1:249–251
on Death Row, 1:252
as defendants, 1:251–252
as eyewitnesses, 1:252–254
financial capacity, 1:313–317
guardianship of, 1:338–340
in prisons, 1:251–252

Elderly defendants, 1:251–252
Elderly eyewitnesses, 1:252–254
Electrocution, 1:187
Electroencephalogram (EEG)

of brains of schizophrenics, 1:346
detection of deception using event-related

potentials, 1:197–198
Ellis, Albert, 2:776
Ellison v. Brady, 2:736, 2:737–738, 2:739
Ellsworth, Phoebe, 2:518
Emotional abuse, 1:249
Emotional approach, nonverbal behavior, 1:201
Emotional distress. See Personal injury and emotional distress
Emotional disturbance, psychotic disorders and, 2:651
Emotional intelligence, criminal behavior and, 1:155
Emotional maltreatment of children, 1:74

See also Child maltreatment
Emotion-consistent hypothesis, 1:194
Employee Retirement Income Security Act (ERISA), 1:222
Employees

fitness-for-duty evaluations, 1:321–324, 2:578,
2:583–584, 2:695–697

return-to-work evaluations, 2:695–698
sexual harassment, 2:735–739, 2:740–742

End-of-life issues, 1:254–257
Advance Directives, 1:255, 1:256, 1:359
defining terms, 1:254–255
euthanasia, 1:255
Health Care Proxy, 1:255
passive euthanasia, 1:255
physician-assisted suicide, 1:254
refusal of life-sustaining interventions, 1:255
right to die, 1:255–256
treatment decision making, 1:256

Environmental toxins, criminal behavior and, 1:156
EPPCC (Ethical Principles of Psychologists and Code of

Conduct). See Ethical Principles of Psychologists and
Code of Conduct (EPPCC)

Epstein, Seymour, 1:361
ERISA (Employee Retirement Income Security Act). See

Employee Retirement Income Security Act (ERISA)
Erotomanic delusions, 1:193

Errors of commission, 2:676
Errors of omission, 2:675–676
Escape response, 1:205
Estelle, Barefoot v., 1:269
Estimator and system variables in eyewitness

identification, 1:257–258
Ethical guidelines and principles, 1:258–262

accountability, 1:262
aspirational guideline, 1:260
beneficence and nonmalfeasance, 1:259–260
consent to clinical research, 1:148–150
forcible medication, 1:328
informed consent, 1:150, 1:262, 1:359
judgment, 1:261–262
moral disengagement and execution, 2:515–518
neuroethics, 1:199
professional competence, 1:260–261
responsibility, 1:262
standard of care, 1:260
technical and substantive competence, 1:260
termination of parental rights, 2:794
witness coaching, 2:869

Ethical Principles of Psychologists and Code of
Conduct (EPPCC), 1:260, 1:329

Ethnic differences in psychopathy, 1:263–265
Ethyl alcohol (ethanol), 1:12

See also Alcohol consumption; Alcohol intoxication
Euthanasia, 1:255

jury nullification, 1:413, 1:414, 1:415
Evaluation of Competence to Stand Trial–Revised

(ECST–R), 1:121, 1:266–267
Evaluation of parental responsibility. See Child custody

evaluations
Event-related potentials, deception detection using,

1:197–198
Everington, Caroline, 1:104
Evidence

aggravating evidence, 1:426
complex evidence in litigation, 1:127–130
confession evidence, 1:136–137
confessions, 1:402
CSI effect, 1:175–176
Daubert standards, 1:224, 1:267, 1:271, 1:272, 1:273–274
deception detection by use of, 1:204–206
extralegal evidence, 1:402
eyewitness evidence, 1:402–403
fingerprint evidence evaluation, 1:318–321
Frye standards, 1:224, 1:271–272, 1:274, 1:332
hearsay evidence, 1:402
inadmissible evidence, impact on jury, 1:369–370
jurors’ use of, 1:401–403
mitigating evidence, 1:426
scientific evidence, 1:403
statistical evidence, 1:403, 2:762–764

Evidence-based treatment, for substance abuse, 2:776
Evidence-driven juries, 1:410
Evolutionary psychology, 1:156
Excuse defense, automatism, 1:34–36
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Execution
American methods of, 1:187
competency for, 1:112–115
moral disengagement and, 2:515–518
wrongful conviction and, 1:189, 2:869–873
See also Capital cases; Death penalty

Exhibitionism, 2:734–735
Expectancies, 2:777
Expert psychological testimony, 1:267–271, 1:392

“abuse excuse,” 2:740, 2:742
admissibility standards, 1:271–275, 1:332
current mental state, 1:269–270
on eyewitness identification, 1:278–279
forms of, 1:275–278
future behavior, 1:269
insanity defense, 1:372
past behavior, 1:268–269
past mental states, 1:267–268
probative value of other evidence, 1:270–271
psychological autopsies, 2:633, 2:638–639
qualification of experts, 1:280–282
rape trauma syndrome, 2:673–675
sexual harassment cases, 2:740

Expert psychological testimony, admissibility standards,
1:271–275, 1:332

Daubert, 1:224, 1:267, 1:271, 1:272, 1:273–274
Frye standards, 1:224, 1:271–272, 1:274, 1:332
General Electric Co. v. Joiner, 1:271, 1:273, 1:332
Kumho Tire Company v. Carmichael, 1:271, 1:273–274,

1:332, 2:828
Expert psychological testimony, forms of, 1:275–278

Davis model, 1:275–276
general and specific causation, 1:277–278
Monahan-Walker model, 1:276–277

Expert psychological testimony on eyewitness identification,
1:278–279, 1:392

Expert testimony, qualification of experts, 1:280–282, 1:392
Exposure time and eyewitness memory, 1:282–283
Exposure to violence, media violence and behavior, 2:482–486
Extreme emotional disturbance, 1:283–285
Exxon oil spill, damages, 1:182
Eyewitness descriptions, accuracy of, 1:285–287

confidence in identifications, 1:138–142, 1:142–145
facial composites, 1:305–306

Eyewitnesses
accuracy of descriptions, 1:285–287
children’s testimony, 1:77–82, 1:89
Cognitive Interview, 1:79, 1:95–99
confidence in identifications, 1:138–142, 1:142–145
conformity in eyewitness reports, 1:147–148
in the courtroom, 1:298
elderly eyewitnessses, 1:252–254
instructions to the witness, 1:366–367, 1:376–377
juries and, 1:390–392
police as, 2:561–563
repeated questioning of, 2:684
repeated recall, 2:684–685
training of, 2:807–808
weapon focus, 2:862–864
See also Eyewitness identification; Eyewitness memory

Eyewitness evidence, 1:402–403
Eyewitness Evidence: A Guide for Law Enforcement, 1:33
Eyewitness identification

acceptance of in the scientific community, 1:292–294
alcohol intoxication, impact on eyewitness memory, 1:11–13
appearance-change instructions in lineups, 1:33–34, 1:377
clothing bias in, 1:94–95
confidence in identifications, 1:138–142
confidence malleability, 1:142–145
cross-race effect in, 1:172–176, 1:296, 1:391
disguises and appearance changes and, 1:287–290
estimator and system variables in, 1:257–258
expert psychological testimony on, 1:278–279
face recognition training, 2:807
facial composites, 1:305–306
field studies, 1:290–291
identification test practices, 1:365–368
instructions to the witness, 1:376–377
motions to suppress, 2:518–521
mug shots, 2:521–522
Neil v. Biggers criteria for evaluating eyewitness

identification, 2:523–526
optimality hypothesis, 2:530–532
popout effect in, 2:600–601
presence of counsel safeguard and, 2:613–614
response latency in, 2:692–693
showups, 1:94, 1:131, 2:746–747
simultaneous and sequential lineup presentation, 2:747–750
social framework concept, 1:277
verbal overshadowing and, 1:287, 2:830–831
voice recognition, 2:851–854
WITNESS model, 2:864–866
See also Eyewitness memory

Eyewitness identification: effect of disguises and
appearance changes, 1:287–290

Eyewitness identification: field studies, 1:290–291
Eyewitness identification: general acceptance in the

scientific community, 1:292–294
Eyewitness memory, 1:294–298

alcohol intoxication, impact on, 1:11–13
Cognitive Interview, 1:79, 1:95–99
conformity in eyewitness reports, 1:147–148
disguises and appearance changes and eyewitness

identification, 1:287–290
elderly eyewitnesses, 1:252–254
evaluating, 1:297–298
exposure time and, 1:282–283
facial composites, 1:305–306
factors affecting, 1:295–296
false memories, 1:310–313, 2:609, 2:676, 2:691
forced confabulation, 1:324–325
Gudjonsson Suggestibility Scales, 1:308, 1:340–341
hypnosis and, 1:360–362
improving, 1:296–297
lay beliefs about, 1:299–302
laypeople’s intuitions about, 1:390–391
lineup fillers, 1:366, 2:455–457, 2:873
postevent information and, 2:607–609
repeated recall, 2:684–685
repressed and recovered memories, 2:688–691
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research on, 1:294–295
retention interval and, 2:693–694
source monitoring and, 2:748–750
stress and, 2:769–770
unconscious transference, 2:821–822
verbal overshadowing and eyewitness identification,

1:287, 2:830–831
voice recognition, 2:851–854
weapon focus, 2:862–864
See also Eyewitness identification

Eyewitness memory, lay beliefs about, 1:299–302
direct methods of assessment, 1:300–301
indirect methods of assessment, 1:301–302

Eyewitness recall, 1:295. See also Eyewitness identification;
Eyewitness memory

Faberow, Norman, 2:638
Face recognition training, 2:807
FACES (software), 1:305
Facial characteristics, eyewitness identification

and, 1:288
Facial composites, 1:305–306
Fair process effect, 2:625
False confessions, 1:306–310, 2:844, 2:870

behavior analysis interview, 1:45–46
empirical research, 1:309–310
reasons for, 1:308–309
types of, 1:307–308
videotaping interrogations, 2:844, 2:846

False memories, 1:310–313, 2:609, 2:676, 2:691
causes, 1:311–312
consequences of, 1:312
“Lost in the Mall” study, 1:311
photographic review, 1:311
repression phenomenon, 1:310
research on, 1:311
validating, 1:313

False memory syndrome, 2:690
False Memory Syndrome Foundation, 2:690
False reporting, detection of deception in children, 1:213
Familial informant false narrative procedure, 2:678
Families, child custody and, 1:71, 1:72
Family, juvenile offending and, 1:437
Faragher v. City of Boca Raton, 2:739
Farrington, David, 1:433
FC (financial capacity). See Financial capacity (FC)
FCI (Financial Capacity Instrument). See Financial Capacity

Instrument (FCI)
Federal Bail Reform Act (1984), 1:37
Federal Rules of Evidence, 1:272, 1:280, 1:355, 1:372, 2:828
Feigned cognitive impairment, 2:471, 2:473–474
Feigned medical complaints, 2:471
Feigned mental disorders, 2:471, 2:472–473, 2:475
Feigned psychopathology, 2:470–476
Field Training Officer programs, 2:590
Filler selection. See Lineup filler selection
Financial capacity (FC), 1:313–316

assessing, 1:314–315
conceptual model of, 1:314
importance of, 1:313–314

research on, 1:316–317
See also Testamentary capacity

Financial Capacity Instrument (FCI), 1:316–317
Financial exploitation, 1:249
Fingerprint evidence, evaluation of, 1:318–321
Finger v. State of Nevada, 1:166
Finkelhor, David, 2:835, 2:836
Finkel, Norman, 1:371
Fisher, Ronald, 1:95
Fitness-for-duty evaluations (FFDE), 1:321–322, 2:578,

2:583–584, 2:695–697
Fitness Interview Test–Revised (FIT–R), 1:4, 1:121,

1:322–324, 1:378
Fitzgerald, Louise, 2:737, 2:738
F-K Index, 2:508
Flashbacks, 1:347, 2:612
Flight of ideas, 2:512
Floor effect, 2:473
Florida

drug courts in, 1:244
sex offender legislation, 2:720, 2:721, 2:723

Florida, Williams v., 1:424–425
Fluoxetine, 2:515
FMRI (functional magnetic resonance imaging). See Functional

magnetic resonance imaging (fMRI)
Foils, 1:366. See also Lineup filler selection
“For-cause” jurors, 1:417, 1:420, 2:705
Forced choice testing, 2:474
Forced confabulation, 1:324–325
Forcible medication, 1:121, 1:325–328

constitutional requirements, 1:326–327
justification for, 1:327
least-restrictive alternatives for, 1:327
professional ethics, 1:328
right to hearing, 1:327–328
right to refuse medication, 1:326
waiver of right to refuse treatment, 1:328

Ford, Richard, 1:177
Ford v. Wainwright, 1:21, 1:64, 1:112, 1:113, 2:497
Forensic assessment, 1:328–332

Gudjonsson Suggestibility Scales, 1:308, 1:340–341
MacCAT–CA, 1:121, 1:126, 2:464–466
malingering, 2:470–474
Miller Forensic Assessment of Symptoms Test, 2:502–503
Millon Clinical Multiaxial Inventory–III, 1:30, 2:504–505
Novaco Anger Scale, 2:526–528
presentence evaluations, 2:614–615
psychological autopsies, 2:633, 2:638–639
Psychological Inventory of Criminal Thinking Styles,

2:639–640
settings for, 1:330–331
termination of parental rights, 2:793–794, 2:795
Test of Memory Malingering, 2:801–802
therapeutic assessment contrasted with, 1:329
training and practice guidelines, 1:329–330
Validity Indicator Profile, 2:829–830
See also Assessment instruments; Forensic

psychology
Forensic latent print examinations, 1:318
Forensic psychological service, 1:259
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diplomates in, 1:220–221
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ethical guidelines, 1:258–262
false confessions, 1:306–310, 2:844, 2:870
master’s programs in psychology and law, 2:479–482
postdoctoral residencies in, 2:605–607
sex offender assessment, 2:716–720
See also Forensic assessment

Foreperson, 1:408–409
Forgetting function, 2:694
Forklift Systems, Inc., Harris v., 2:736
Fortas, Judge Abe, 2:859
Forth, Adelle, 2:647, 2:770
Foster, Michael, 1:134
Franklin, George, 2:689
Freckelton, Ian, 2:806
Fredrickson, Renee, 1:310
Freud, Sigmund, 1:155, 1:356, 2:688
Freyd, Jennifer, 2:609
Frick, Paul, 1:134, 1:135, 1:136, 1:439–440
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Frotteurism, 2:735
Frye standards, 1:224, 1:271–272, 1:274, 1:332
Frye v. United States, 1:271–272, 2:664
Fuller v. City of Oakland, 2:736
Full guardians, 1:339
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Garcia, People v., 2:856
Garry, Maryanne, 1:312
Gas chamber, 1:187
Gault, In re. See In re Gault
GBMI (guilty but mentally ill). See Guilty but mentally

ill verdict (GBMI)
GCCT (Georgia Court Competence Test). See Georgia Court

Competence Test (GCCT)
GCCT–MSH (Georgia Court Competence Test–Mississippi State

Hospital Revision). See Georgia Court Competence
Test–Mississippi State Hospital Revision (GCCT–MSH)

Geiselman, Edward, 1:95
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Gelles, R.J., 1:145
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media violence and behavior, 2:485
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General causation, 1:277
General Electric Co. v. Joiner, 1:271, 1:273, 1:332
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interpretation of, 1:337–338
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Gudjonsson Suggestibility Scale, 1:308, 1:340–341
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Hovey v. Superior Court, 1:191
HPD (histrionic personality disorder). See Histrionic personality

disorder (HPD)
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guardianship of, 1:338–340, 2:634
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Independent domestic violence advisors (IDVAs), 1:239
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sex offender legislation, 2:723
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not guilty by reason of insanity, 1:36, 1:132–133, 1:157–158,
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public policy on rights of the insane, 2:812
Rogers Criminal Responsibility Assessment Scales,

2:703–704
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Insanity defense, 1:161
abolition and limitation of, 1:166–167
American Law Institute’s Model Penal Code Test,

1:62, 1:164–165, 1:373
diminished capacity, 1:165, 1:217–220, 2:488
expert witnesses and, 1:372
extreme emotional disturbance compared with, 1:284
guilty but mentally ill, 1:165–166, 1:342–343
history of, 1:162
Insanity Defense Reform Act, 1:165, 1:372–374
irresistible impulse test, 1:163–164
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not guilty by reason of insanity, 1:36, 1:132–133, 1:157–158,

1:371, 2:811–814
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Insanity defense and standards. See Criminal

Responsibility, Defenses and Standards
Insanity Defense Reform Act (IDRA), 1:165, 1:370, 1:372–374
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effectiveness of, 1:397
improving the process, 1:397–398
judges instructions to jury, 1:395–399, 1:403–404, 1:426–428
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1:395–396, 1:418, 1:426–428
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Appreciation of Miranda Rights
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jury nullification, 1:414–415
models of, 1:408–409
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